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HORAT. 


THE  NEW  EQUITY  COURTS. 

Tbb  debate  on  the  Chancery  Reform  Bill 
on  Friday  last,  was  on  the  whole  very  sa- 
tisfactory; mnch  was  done  and  more  was 
promised.     We  may  now  congratulate  the 
profession  and  the  saitor,  on  the  establish- 
ment of  two  new  Courts  for  the  disposal  of 
equity  business ;  for  we  cannot  conjecture 
any  untoward  circumstance  likely  to  occur 
to  prevent  the  measure  becoming  the  law  of 
the  land.     We  shall  then  have  five  Equity 
Courts  sitting  all  the  year  round,  in  communi- 
cation with  each  other,  with  a  uniform  prac- 
tice, and  co-operating  with  each  other  for  the 
disposal  of  business.     We  think  this  will 
tend  greatly  to  the  benefit,  as  well  of  all 
classes  of  the  profession,  as  of  the  public  at 
laxge.     It  is  the  first  great  step  to  that 
complete  reform  in  Chancery  which  we  have 
so  long  advocated,  and  for  which  we  have 
endeavoured  to  prepare  our  readers.    Ac- 
compamed  by  these  other  changes,  we  think 
it  will  be  of  the  greatest  service,  but  we  are 
bound  to  say  that  if  it  stands  by  itself,  it 
will  do  but  little.     It  will  expedite  and  as- 
sist one  stage  of  a  cause— the  hearing — but 
nothing  more.    There  is,  however,  no  rea- 
son to  suppose  that  it  will  be  allowed  to 
stand  by  itself.    The  profession  is  getting 
a  little  impatient  on  the  point,  but  we  be- 
lieve that  the  extensive  powers  given  to  the 
present  Judges  of  the  Courts  of  Equity  will 
not  have  been  g^ven  in  vain.     We  believe 
that,  making  all  due  allowances  for  the  im- 
portance and  extent  of  the  proposed  altera- 
tions, and  the  great  advantages  to  be  de- 
rived from  their  being  made  in  connection 
with  each  other,  no  time  has  been,  or  will 
be  lost,  in  bringing  tiiem  into  operation. 
Let  us  now,  however,  turn  to  the  recent 
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debate.  The  first  point  which  was  discussed 
was,  whether  the  Accountant  General  of 
the  Court  of  Chancery  was  to  receive  any 
increased,  remuneration  by  this  bill,  and  the 
conversation  that  took  place  on  this  point 
was  not  uninstfuctive.  The  question  arose 
on  clause  7,  by  which  the  funds  now  in  the 
hands  of  the  Accountant  General  of  the 
Court  of  Exchequer  are  to  be  transferred 
into  the  hands  of  the  Accountant  General 
of  the  Court  of  Chancery. 

Sir  E.  Sttgden  said,  that  this  clause  proposed 
to  transfer  to  the  Accountant  General  oT  the 
Court  of  Chancery  the  funds  now  standia^  to 
the  accountant  of  the  Court  of  Exchequer. 
This  arraneement  would  increase  the  emolu- 
ments of  the  forn^er  officer.  The  proposed 
apoointment  of  two  new  judge?,  or  one  new 
judge,  would  also  have  a  Bimilar  effect,  as  the 
same  amount  of  business  would  then  be  tran- 
sacted in  a  shorter  time.  He  therefore  wished 
to  know  whether  the  Attorney-General  could 
give  him  an  estimate  of  the  probable  amount 
of  the  future  income  of  the  Accountant  General 
of  the  Court  of  Chancery.  The  present  amount 
appeared  to  him  to  be  amply  sufficient.  When 
the  business  of  the  Court  of  Exchequer  should 
come  into  the  Court  of  Chancery,  the  addi- 
tional expense  of  clerks  would  not  be  paid  for 
by  the  Accountant  General,  but  the  public, 
whilst  the  increased  amount  of  fees  would  go 
to  enlarge  his  emoluments. 

The  Aitornejf  Oeneral  was  not  prepared  on 
this  occasion  to  state  what  was  the  exact 
amount  of  salary  which  the  Accountant  General  . 
would  receive,  but  he  did  not  think  there  would 
be  a  great  addition  to  his  present  salary,  be- 
cause the  sum  in  the  Court  of  Exchequer  was 
extremely  small. 

It  was  further  stated,  in  the  course  of  the 
discussion,  that  the  emoluments  of  the  office 
are  about  5000/. ;  and  we  have  heard  them 
mentioned  as  even  higher  than  this.  Ulti- 
mately it  was  agreed  that  there  should  be 
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no  increase  in  the  fees  of  the  Accountant 
General,  and,  this  we  must  say,  appears  to 
us  to  be  the  right  conclusion. 

The  next  point  was  of  more  importance. 
It  was  whether  the  increase  to  thje  judioial 
strength  of  the  Court  should  consist  of  one  or 
two  judges^  and  the  House  was  almost  unani- 
mous in  the  opinion  that  two  were  necessary. 
The  Attorney  General,  Mr.  Lyqch,  Mr. 
Pemberton,  Mr.  G.  Buller,  and  Mr.  J. 
Stewart,  all  supported  the  addition  of  two, 
and  the  only  opposition  was  from  Sir  £. 
Sugden ;  for  although  Mr.  Hume  al  fint 
seemed  to  doubt  the  propriety  of  more  than 
one,  yet  he  was  satisfied  when  he  found 
that  the  office  of  the  third  Vice  Chancellor 
could  not  be  filled  up  without  coming  to 
Parliament.  The  whole  of  the  debate  was 
yaluable;  but  we  must  content  ourselres 
with  a  short  extract  from  the  ipeeeh  of  Mr. 
Pemberton : — 

Look  at  the  evidence  which  had  been  ad- 
duced before  the  committee  of  the  House  of 
Lords.  Some  of  the  leading  members  of  the 
profession  had  there  been  subjected  to  a  strict 
cross-examination  by  some  noble  and  learned 
lords  who  sat  upon  that  committee.  The  ef- 
fect, however,  of  that  evidence  went  to  prove 
that  the  average  arrear.of  causes  in  the  Court 
j)f  Chancery  was  between  600  and  700.  In 
the  Vice  Chancellor's  Court,  a  period  of  from 
two  to  three  years  must  elapse  between  the 
time  at  which  a  cause  was  set  down  for  hearing 
and  the  time  at  which  it  would  be  heard,  a&d 
that  in  the  ordinary  course  of  business  some 
causes  came  on  twice,  and  some  times  oftener^ 
for  hearing.  Now,  he  believed  that  his  right 
hon.  and  learned  friend  was  right  when  he 
said  that  these  delays  not  unfrequently  led  to 
compromises ;  but  still,  if  24,000/  per  annum 
would  enable  justice  to  be  administered  with- 
out delay,  it  seemed  to  bim  (Mr.  Pemberton) 
that  the  expenses  of  two  additional  judf^es 
would  be  cora})ensated  by  the  relief  from  delay 
which  would  thus  be  given  to  suicors.  Such 
then  had  been  the  evidence  which  bad  been 
produced  from  all  qnarters  to  satisfy  those 
who  were  but  little  disposed  to  be  satisfied, 
but  who  finally  arrived  at  that  conclusion. 
Had  anything  since  happened  to  alter  that  de- 
termination, and  what  was  in  fact  the  real  state 
of  bussineas  at  present  ?  The  tola)  number  of 
causes  in  a  state  for  hearing  in  the  Rolls  Court 
was  139.  Undoubtedly  this  was  an  arrear, 
but  nothing  of  an  arrear  compared  with  what 
they  were  accustomed  to  see,  not  only  in  the 
Court  of  Chancery,  but  even  in  the  courts  of 
law.  But  still  that  was  not  a  satisfactory  fM>- 
sitioa  of  affiiirs.  The  cause,  for  instance,  wkich 
had  be^n  heard  to-day  was  set  down  for  hear- 
ing so  long  ago  as  the  month  of  July  last. 
And  during  these  lou^;  delays,  look  at  the  ac- 
cidents bv  which  the  hearing  of  a  cause  might 
be  still  further  postponed.  Supfiose  twcitty 
parties  to  a  suit,  and  Que  of  those  parties,  un- 


happily for  the  rest,  should  happen  to  die  in 
the  meantime.  Why,  in  that  case,  a  new  suit 
would  be  superadded,  because  the  old  original 
suit  was  rendered  defective  by  the  death,  and 
although  eight  or  nine  months  might  not  be 
long  to  wait  for  the  recovery  of  a  demand,  yet 
a  further  extension  of  delay  became  a  grievance 
and  a  hardship  upon  the  suitors,  from  which 
he  for  one  should  be  glad  to  see  them  relieved. 
He  thought  it  was  oesirable  that  the  state  of 
business  in  each  court  should  be  such  that 
when  they  rose  for  the  vacation  no  suitor  who 
was  ready  for  a  hearing  should  remain  unre- 
dressed. But  if  this  was  the  state  of  things  in 
the  Rolls  Court,  what  was  it  in  the  Vice 
Chaneellor's  Court?  His  hon.  and  learned 
friend  the  member  for  Galway  (Mr.  Lynch) 
had  underrated  the  number  of  cases  in  arrear 
in  that  court.  He  (Mr.  Pemberton)  presumed 
that  bis  hon.  and  learned  friend  excluded  from 
his  calculation  causes  which  were  abated,  but 
the  number  of  causes  set  down  in  the  book  he 
(Mr.  Pemberton)  held  in  his  hand  was  619. 
Now  what  was  the  progress  made  in  hearing 
causes,  as  shown  by  the  returns  which  had 
been  obtained  by  his  right  hon.  and  learned 
friend  (Sir  E.  Sugden)  ?  The  progress  made 
in  disposing  of  causes  iti  the  general  papev 
last  year  was  173,  excluding  all  short  causes. 
Now  there  was  on  the  roll  of  the  Vice  Chan* 
cellor's  Court  619  causes  set  down,  and  dis- 
posing of  them  at  173  or  200  causes  each  year, 
from  two  to  three  years  must  elspse  before 
they  were  all  heard.  He  felt  very  sensibly  the 
inconveniences  of  such  a  system  of  delay,  and 
he  trusted  they  would  be  obviated  by  Ihe  ap« 
pointment  of  two  new  judges. 

We  think  that  this  is  surely  sufficient  to 
justify  the  proposed  increase. 

llie  next  point  was  as  to  the  rank  of  the 
proposed  new  Judges,  and  after  gome  op- 
position from  Mr.  Hayter,  it  was  agreed 
that  all  the  three  Vice  Chancellors  should, 
(without  prejudice  to  the  rights  of  the  pre- 
sent Vice  Chancellor,)  rank  after  the  Lord 
Chief  Baron,  and  the  salary,  with  the  )same 
exception,  was  fixed  at  5000/.  per  annum. 
We  regret  this  latter  determination — the 
object  is  to  gain  the  most  competent  men 
for  Judges,  and  the  addition  of  1000/. 
a- year  might  just  turn  the  scale  in  favour 
of  a.  first-rate  man  taking  the  place*  Let 
U8«  however,  hope  for  the  best. 

The  only  other  point  which  arose  on  this 
bill,  was  the  proposed  compensation  to  Mr. 
Scarlett  who  had  been  appointed  after  the 
bill  had  been  brought  in.  This  led  to  the 
only  division  on  the  bill,  and  was  carried  by 
a  majority  of  73  to  70.  Most  of  the  law- 
yers, without  reference  to  politics,  voted  for 
the  compensation,  and  we  think  they  did 
right.  There  is  no  greater  mistake,  in  our 
opinion,  than  to  be  niggardly  in  matters  of 
this  sort  in  settling  great  questions.     We 
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Imvtf  always  been  friendly  to  liberal  com- 
pensation in  all  legal  reforms,  and  we  think 
it  is  a  wise  and  sound,  as  well  as  jast  policy 
to  be  so. 

Bo  far  as  to  the  appointment  of  new 
Judges  :  but  it  must  not  be  supposed  that 
the  feeling  in  favour  of  an  extensive  Chan- 
cery Reform  will  be  satisfied  with  this 
small  instalment.  Almost  every  body  who 
took  part  in  the  debate,  declared  that  fur- 
ther and  other  reforms  must  be  made.  Mr. 
C.  Buller  said  that  "  this  was  the  first  step 
towards  a  great  and  nseful  series  of  law  re- 
forms/' Mr.  Pemberton,  in  adverting  to  the 
act  of  tfw  last  session  said,-^ 

There  was  one  point  in  this  bill  of  which  he 
hij(hly  approved — he  alluded  to  the  provision 
for  enablin((  the  Lord  Chancellor  to  make 
rnki  and  regulations  for  the  improvement  of 
the  practice  of  the  Court  of  Chancery.  He 
(Mr.  Pemlierton)  was  well  aware  that  sereral 
members  of  the  bar,  of  opposite  politics,  had 
most  honourably  devoted  themselves  to  that 
subject,  and  were  now  and  had  been  for  months 
engaged  in  considering  alterations  and  framing 
regulations  and  rules  which  might  be  intro- 
duced into  the  practice  of  the  court,  and  be 
productive  of  toe  greatest  possible  benefit  to 
the  suitors,  and  inouce  a  great  influx  of  busi- 
neis^  by  not  only  removing  the  delays  in  the 
hearing  a  cause,  but  the  delay  in  the  final 
prosecntion  of  a  suit  in  the  master's  office. 

And  Mr.  Stewart  said  that  this  bill  would 
remedy  only  one  cause  of  expence  and  de- 
lay—the hearing  of  a  cause— and  that  in 
Us  opinion,  to  be  nseful  it  must  be  accom- 
panied with  a  complete  reform  of  the  present 
pnusdce  of  the  Court,  as  well  before  the 
cause  was  set  down,  as  after  the  decree  was 
obtained,  and  in  working  it  out  in  the  Mas- 
ter's office. 

We  take  then  this  bill  as  a  first  instal- 
ment, and  we  trust  that  the  new  rules  and 
orders  which  are  to  render  it  efficient,  will 
be  speedily  forthcoming. 


REMOVAL  OF  COURTS  FROM 
WESTMINSTER. 

Wb  have  great  pleasure  in  stating  that  the 
lesolt  of  the  Solicitor  General's  motion  on 
Tuesday  last  (to  which  we  adverted  last 
week)  was  the  appointment  of  a  select  com- 
Bkittee  to  inquire  into  the  subject,  with  the 
general  approbation  of  the  House  of  Com- 
inons,  no  dissenting  voice  being  heard.  We 
have  (torn  the  earliest  period  of  this  work 
advocated  the  removal  of  the  Courts  of  Law 
to  the  neighboorhood  of    Lincoln's  Inn. 


Ten  years  ago,  on  April  23,  1831,*  the 
plan  was  broached  in  these  columns,  and 
on  April  27, 1841,  we  have  the  satisfaction 
of  finding  it  brought  forward  by  the  govern- 
ment of  the  day,  with  every  prospect  of 
being  carried  through.  This  is  not  only 
good  in  itself,  but  it  encourages  us  to  per- 
severe in  the  other  reforms  which  we  have 
recommended,  and  from  time  to  timo 
brought  under  the  notice  of  our  readers— 
the  consolidation  of  the  statute  and  comnloii 
law — the  improvement  of  the  present  system 
of  law  reporting — the  more  equal  distribu- 
tion of  professioi^al  patronage— the  refornt 
of  the  Masters'  offices,  and  the  other  offices 
connected  with  the  Court  of  Chancery, — and 
other  matters  familiar  to  our  readers.  All 
this  we  hope  shorthr  to  see  as  prosperous 
as  we  believe  the  pkn  for  the  removal  of 
the  Courts  now  to  be^ 

On  introducing  the  measure  the  Solickof' 
General  stated  his  case  with  his  usual 
strength  and  clearness. 

He  said  that  there  wss  no  class  in  society 
less  disposed  to  associate  for  any  parpos^ 
than  were  the  solicitors.  For  many  years  they 
had  suffered  great  inconvenience,  owia^  to  the 
present  state  and  condition  of  the  building^s  in 
which  the  courts  of  law  and  equity  sat  for  the 
transaction  of  public  business.  Though  the 
solicitors  had  so  long  suffered  from  this  in- 
convenience, yetf  so  strong  was  their  dislike  of 
change,  that  they  refrained  from  calling  the 
attention  of  Parliament  to  the  subject,  and 
nothing  but  a  sense  of  overwhelming  incon- 
venience could  at  length  induce  them  to  move 
in  the  matter.  He  need  scarcely  observe  that 
they  were  the  class  best  informed  upon  the 
subject,  since  their  duties  brought  them  into 
constant  attendance  upon  the  courts,  the 
solicitors  were  of  all  others  the  best  qualified 
to  judge  how  far  the  present  buildings  were 
ealculated  to  aflford  the  necessary  accomroods- 
tion  and  facilities  for  the  transactiun  of  busi- 
ness ;  they  had  no  motive  to  effect  anything 
except  that  which  was  as  much  calculated  to 
ndvance  the  public  interest  ss  to  promote 
their  own  convenience^  The  convenience  of 
the  solicitor  was  inseparable  from  the  ad. 
vantage  of  the  suitor.  The  solicitors  in  their 
petition  staled  that  the  present  site  of  the 
coorts  of  law  and  equitv  was  distant  from 
what  they  termed  "  the  legal  quarter  of  the 
totvn  i"  that  the  great  mass  of  the  solicitors 
had  their  chambers  in  the  neighbourhood  of 
the  barristers'  chambers,  and  of  necessity  were 
in  constairt  eommuntcation  with  them. 

No  one  could  doubt  the  importance  of  any 
matter  having  the  least  connexion  with  the  ad- 
ministration of  justice,  and  no  one  could  doubt 


•  i  L.  O.  p.  3B7.  See  the  references  to  the 
other  articles  on  this  subject,  in  the  (leneral 
Index  to  the  first  twenty  vols  ,  just  published : 
words,  "  Courts  of  Law." 
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Bbat  any  stateraents  made  by  solicitors  upon 
tiich  a  subject  was  well  entiileii  lo  tbe  serious 
cousideralion  of  the  House.  Thouj^h  originally 
adverse  to  tbe  opinions  wbicb  tliey  entertained 
upon  tbis  point,  be  could  not  help  sayinj^  ibat 
furtber  reflection  bad  servet!  to  convince  bim 
tbat  tlie  grounds  of  tbeir  petition  only  required 
to  be  fairly  slated,  in  order  to  insure  tbe  assent 
of  every  bonourable  member  in  that  bouse.  It 
had  often  been  stated  that  the  reason  why  the 
courts  of  law  and  equity  were  cominued  at 
Westminster  was  tbeir  contiguity  to  tbe  Houses 
of  Parliament,  otherwise  no  one  would  have 
ever  thought  of  placing  them  in  that  remote 
part  of  tbe  town.  It  was  a  mile  and  a  half 
from  that  which  might  be  called  the  legal 
quarter  of  the  town.  Formerly  tbe  courts  of 
justice  travelled  from  place  to  place,  accord- 
ing as  the  monarch  thought  proper  to  change 
his  residence;  therefore,  in  former  times 
the  inconvenience  now  complained  of  could 
not  have  been  felt.  Tbe  fact  was  that 
the  site  at  Westminster  had  only  been  cho- 
sen  because  it  was  the  palace  0/  the  mo- 
narch. . 

Then  there  were  these  further  distinctions 
between  the  present  and  the  former  practice 
of  the  courts  : — In  ancient  times  all  tbe  plead- 
ings were  oral ;  in  the  present  day  they  \yere 
all  carried  on  in  writing.  Formerly,  actions 
related  to  landed  property  almost  exclusively ; 
the  number  of  barristers  were  few,  and  the 
business  of  tbe  courts  limited.  Tbe  whole  ar- 
rangement of  the  existing  courtsof  justice  was 
in  all  respects  different  from  that  which  tbe 
present  state  of  things  required,  and  the  only 
ground  of  surprise  was  that  tbe  accommoda- 
tion afforded  to  those  ccmcerned  in  the  trans- 
action of  business  at  the  courts  should  remain 
stationary. 

The  Legislaurc  now  had  a  bill  before  them, 
the  object  of  wliich  was  the  creation  of  new 
courts  of  justice  ;  they  were  therefore  the  more 
especially  called  upon  to  provide  accommoda- 
tion for  them  and  for  the  existing  tribunals. 
Here,  he  wished  to  observe,  tbat  a  large  pre 
portion  of  the  business  of  ibe  Court  of  Chan- 
cery required  that  tbe  barristers  who  practised 
there  should  attend  at  their  chambers  in  Lin- 
coln's Inn,  and  tbat  they  should  also  attend 
the  courts.  The  effect  of  the  present  state  of 
accommodation  was,  that  every  thing  which 
related  to  the  preparation  of  pleadings,  and 
the  progress  of  the  suit  was  trausacted  out  of 
term,  for  while  the  court  tat  at  Westminster 
the  gentlemen  who  practised  at  the  Chancery 
bar  were  necessarily  in  attendance  on  it.  Hon- 
orable members  would  at  once  see  that  this 
^as  a  fertile  source  of  delay  in  all  Chancery 
proceedings. 

He  thought  it  material  to  state  that  when 
Sir  John  Soane  was  called  upon  to  furnish 
plans  for  the  courts  of  law  and  equity,  he  gave 
in,  at  the  desire  of  those  who  employed  bim, 
two  plans  :  the  cheaper  of  which  was  adopted, 
contrary  to  bis  wishes ;  and  so  strongly  was  he 
persuaded  of  the  unsuiiableness  of  that  cheaper 
plan  to  afford  the  accommodation  really  re- 
quired, that  he  presented  a  petition  to  that 
'^'^uae  protesting  against  its  adoption. 


Tbe  Court  of  Review  was  soon  afterwards  es* 
tablished,  and  the  business  of  tbe  Rolls  required 
tiiat  the  Master  of  the  Rolls  should  no  longer 
limit  his  sittings  to  the  evenings;  accordingly 
bi^  court  was  transferred  to  Westminster,  but 
tbe  only  place  which  could  be  found  for  \m 
accommodation  was  an  apartment  that  had 
previously  been  used  as  a  bed  chamber,  and 
the  Court  of  Review  was  located  in  an  old 
lumber-room,  a  moat  inconvenient^  wretched 
place. 

Tbe  only  ground  that  could  possibly  be 
alleged  for  continuing  the  courts  at  West- 
minster was  their  contiguity  to  the  House  of 
Lords,  to  the  Judicial  Committee  of  the  Privy 
Council,  and  to  the  committees  of  the  House 
of  Commons ;  but  these  considerations,  when 
opposed  to  substantial  public  interests,  were 
of  no  sort  of  weight.  1  here  seemed  to  prevail 
an  opinion  that  the  courts  of  law  and  the  houses 
of  parliament  on(;ht  to  be  established  near 
each  other,  but  there  was  no  necessary  con- 
nexion between  them. 

The  plan  proposed  for  erecting  the  new  edi- 
fice had  been  submitted  to  Mr.  Barrv,  and 
had  received  his  full  approbation ;  a  splendid 
building  could  be  erected,  and  ample  accoin* 
modation  afforded  to  all  who  had  any  business 
to  transact.  The  public  records  could  be  place() 
in  tbe  basement  floor;  on  the  ground  floor 
there  could  be  such  ample  accommodation  for 
the  courts,  for  consultation-rooms,  and  for 
every  other  apartment  which  could  be  wanteil, 
that  he  trusted  no  future  ground  of  complaint 
would  arise.  The  building  might  be  in  Lin- 
coln's Inn  Fields,  still  leaving  100  yards  round 
it  fur  plantations,  and  the  expense  might  be 
defrayed  from  the  suitors'  fund  in  the  Court 
of  Chancery,  and  from  the  surplus  of  the  fee 
fund  in  the  law  courts,  which  amounted  to 
20,000/.  a-year.  Thus  the  whole  object  might 
be  accomplished  without  increasing  the  public 
burden. 
Sir  E.  Witmot  seconded  the  motion. 
Mr. //wwitf  agreed  with  the  hen.  and  learnect 
Solicitor  General,  artd  rejoiced  that  common 
sense  had  at  last  made  a  comjuest  of  the  law- 
yers. The  law  courts  bad  long  been  a  di&credit 
to  this  country.  In  February,  183d,  he  had 
pressed  upon  the  Government  the  necessity  of 
a  change,  but  at  that  time  the  subject  received 
no  attention,  and  was  resisted  as  an  objection- 
able tendency  to  innovation. 

The  motion  was  carried  unanimoualy. 


REGISTERING  CHANCERY  ORDERS 
TO  AFFECT  ESTATES. 


Wb  learn  that  an  important  decision  was 
made  by  the  Court  of  Exchequer  on  the 
28th  April,  in  the  case  of  Gibbs  v.  Pike^ 
relating  to  the  eflfect  of  the  1  &  2  Vict, 
c.  1 10.  An  order  was  made  by  the  Court 
of  Chancery  to  pay  a  certain  sum  into 
Court,  to  the  credit  of  the  Accountant  Ge- 
neral. The  party  who  obtained  the  order 
registered  it  with  the  Senior  Master  of  the 
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Common  Pleaa,  and  it  became  a  charge  on 
the  estates  of  the  other  party.  The  money 
was  paid  into  Court,  but  there  appeared  to 
be  no  means  of  discharging  the  incumbrance 
from  the  register.  It  therefore  remained, 
and  the  party  having  contracted  to  sell 
some  estates,  an  objection  was  taken  to  the 
tide  on  the  ground  of  this  regidt^red  order. 
For  the  damage  thus  sustained  an  action 
was  brought,  and  a  demurrer  was  filed  by 
the  defendant.  The  question  for  the  Court 
was,  whether  an  order  to  pay  money,  not 
to  any  person  as  a  debt,  but  to  the  Court, 
comes  within  the  meaning  of  the  act,  and 
the  Court  held  that  it  did  not,  and  over- 
ruled the  demurrer. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

ABDUCTION. 

Br  sUt.  3  Hen.  7>  c.  2,  it  was  enacted  that  if 
any  person  should  for  lucre  take  any  woman, 
faemg  maid,  widow,  or  wife,  and  having  sub- 
stance either  in  goods  or  lands,  or  he'iafr  heir 
apparent  to  her  ancestors,  contrary  to  her  will, 
and  afterwards  she  be  married  to  such  mis- 
doer,  or,  by  his  consent,  to  another,  or  defiled, 
such  person,  his  procurers  and  abettors,  and 
such  as  knovvlRj?]^  receive  such  woman,  should 
be  deemed  principal  felons,  and  by  stat.  39 
Eliz.  c.  9,  the  benefit  of  clercfy  was  taken  away 
from  all  such  felons  who  should  be  principals, 
procurers  or  accessories  before  the  fact.  The 
punishment  of  death  for  this  offence,  however, 
was  mitigated  to  transportation  by  stat.  1  Geo. 
4,  c.  116,  and  all  former  statutes  on  the  sub- 
ject are  repealed  by  statute  9  Geo.  4,  c.  31, 
which  enacts  (s.  19)  that  where  any  woman 
shall  have  interest,  whether  legal  or  equitable, 
present  or  future,  in  any  real  or  personal 
estate,  or  shall  be  an  heiress  presumptive  or 
next  of  kin  to  any  one  having  such  interest, 
if  any  person  shall,  from  motives  of  lucre,  take 
away  or  detain  such  woman  against  her  will, 
^ith  intent  to  marry  or  defile  her,  or  to  cause 
her  to  be  married  or  defiled,  every  such  of- 
fender, and  every  such  person  counselling  or 
abetting  such  offender,  shall  be  guilty  of  felony, 
and  be  liable  to  transportation  for  life,  or  any 
term  not  less  than  seven  years,  or  to  be  im- 
prisoned with  or  without  hard  labour  for  any 
term  not  exceeding  four  years.  In  the  con- 
struction of  the  statute  of  Hen.  7,  it  hath  been 
determined : — 1.  That  the  indictment  must 
allege  that  the  taking  was  for  lucre,  for  such 
are  the  words  of  the  statute,  (1  Hal.  P.  C.  660; 
1  Hawk.  P.  C.  109)  which  are  followed  by  the 
stat.  of  Geo.  4.  2.  In  order  to  shew  this,  it 
mf]$t  appear  that  the  woman  had  substance, 
either  reul  (»r  persona],  or  was  an  heiress  ap- 
parent ;  and,  under  the  recent  statute,  there 
must  be  an  averment  in  the  indictment  that 
the  woman  has  an  interest  in  some  real  or  per- 
sonal estate.    3.  It  must  appear  that  ^he  was 


taken  away  against  her  will.  4.  It  must  also 
have  appeared,  under  the  stat.  of  Hen.  7,  that 
she  was  afterwards  married  or  defiled ;  but 
this  is  not  necessary  under  the  recent  statute, 
the  takins:  away  with  intent  to  marry  or  defile 
being  sufficient.  And  though,  possibly,  the 
marriage  or  defilement  mi^ht  be  by  her  subse- 
quent consent,  being  tvon  thereunto  by  flatteries 
after  the  taking,  yet  this  was  felony  if  the  first 
taking  were  against  her  will  (1  Hul.  P.  C.  660). 
And  this  continues  so  under  the  recent  act, 
and  so  vice  versa,  if  the  woman  be  originally 
taken  away  with  her  own  consent,  yet  if  she 
afterwards  refused  to  continue  with  the  of- 
fender, and  were  forced  against  her  will,  she 
might,  from  that  time,  as  properly  be  said  to 
be  taken  against  her  will,  as  if  she  never  had 
given  any  consent  at  all ;  for,  till  the  force  was 
put  upon  her,  she  was  in  her  own  power. 
(1  Hal.  P.  C.  1 10.)  It  is  held  that  a  woman 
ihus  taken  away  and  married,  may  be  sworn 
and  give  evidence  against  the  offender,  though 
he  is  her  husband  ae  facto,  contrary  to  thc^^e- 
neral  rule  of  law,  because  he  is  no  husl)and  de 
jure  in  case  the  actual  marri'd<;e  was  also  against 
her  will.  (1  Hal.  P.  C.  661 ;  I  Phil.  Ev.  /ih 
edit.)  In  cases  indeed  where  the  actual  mar- 
riage is  good,  bv  the  consent  of  the  inveigled 
woman,  obtained  after  her  forcible  abduction. 
Sir  Matthew  Hale  sccrasto  question  how  far 
her  evidence  should  be  allowed  ;  but  other  au- 
thorities (Cro.  Car.  4S8;  3Kcb.  193;  State 
Trials,  v. 455;  IVakefield'scasCy  N.  Ass.  Spring, 
1827)  seem  to  agree  that  it  should  even  then 
be  admitted,  esteeming  it  hard  that  the  of- 
fender should  thus  take  advantage  of  his  own 
wrong,  and  that  the  very  act  of  marria^^e  which 
is  a  principal  ingredient  of  his  crime,  should  (by 
a  forced  construction  of  law)  be  made  use  of 
to  stop  the  mouth  of  the  most  material  witness 
against  him.  ^ee  4  $tewari*s  Blackstonc,  pp. 
234  &  235. 

A  case  has  recently  occurred  under  the  stat. 
which  we  shall  bring  under  the  notice  of  our 
readerii.  The  prisoner  was  indicted  for  having 
feloniously  and  from  motives  of  lucre  taken 
away  and  detained  Maria  Ellis  a;jfaiiist  her  will, 
she  having  a  future  interest  in  certain  persf»nal 
estate,  "  with  intent  her  the  said  Maria  Ellis 
to  marry."  It  appeared  from  the  evidence  of 
Miss  Ellis  (who  was  about  17  years  of  age)  tiiat 
the  prisoner  was  a  music  master,  and  that  she 
had  first  known  him  in  the  year  1838,  when  he 
taught  her  music  at  a  school  kept  by  Mrs.  Wil- 
son at  Stamford,  soon  after  which  time  he  paid 
his  addresses  to  her,  which  were  favourably 
received  by  her,  but  which  her  relatives  in- 
sisted  on  her  breaking  off.  It  further  ap< 
peared  that  Miss  Ellis  was  sent  to  a  school  at 
Somersham,  kept  by  Miss  Pocock,  where  the 
prisoner  at  the  beginning  of  the  year  18^0,  had 
an  interview  with  her,  which  bcinir  discovered 
by  Miss  Ellis's  friends,  she,  by  their  direction, 
wrote  the  prisoner  a  letter,  breaking  off  all 
"  correspondence  and  intimacy  for  ever." 
This  was  dated  Feb.  10,  1H40,  but,  on  Pel).  20, 
1840,  she  wrote  in  pencil,  unknown  to  her 
friends,  a  letter  to  the  prisoner,  explaining  her 
conduct,  containing  several  kind  expressions. 
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declarioK  ber  determination  never  to  marry, 
pmd  concluding  with  a  prayer  that  the  Almighty 
would  watch  over  the  prisoner.  The  follow- 
ing is  a  part  of  the  letter  :  "  I  have  one  favor 
to  ask  you  which  I  hope  you  will  comply  with, 
fis  it  will  be  the  last,  perhaps,  forever;  that  is, 
that  you  will  never  pass  me  at  Peterborough, 
or  any  other  place  you  may  paeet  roe,  without 
speaking  to  me.  This  may  be  an  improper  re- 
fluest,  but  if  you  did,  no  words  can  express  my 
leelings.  I  think  it  would  almost  kill  me.'' 
It  further  appeared  that  on  the  dd  of  March, 
1840,  Miss  Ellis  was  walking  out  with  her 
schoolfellows,  when  she  saw  the  prisoner  and 
anotlier  person  in  a  gig,  and  almost  imme- 
diately afterwards  the  prisoner  came  behind 
her,  and;  having  placed  his  hand  on  her 
shoulder,  carried  her  in  his  arms  to  the  gig, 
phe  struggling  and  screaming  al]  the  time  as 
he  was  doing  so.    It  was  proved  that  the  two 

? prisoners  tooK  her  in  the  gig  to  St.  Ives,  where 
he  prisoner  Mayle  eot  out,  and  the  prisoner 
Barratt  alone  took  Miss  Ellis  to  an  Inn  at 
Huntingdon,  from  which  they  proceeded  in  a 
post  chaise  to  Thrapstone,  and  thence  in  ano- 
ther chaise  to  Wellingborough  t  and  it  was 
proved  by  Miss  Ellis  that  during  this  part  of 
the  journey,  the  prisoner  Barratt  took  out  a 
pistol  and  threatened  to  shoot  himself.  It  fur- 
ther appeared,  that  the  parties  proceeded  in 
another  chaise  to  the  railway  station  at  Weedon, 
at  which  place  the  brother  of  Miss  Ellis  came 
up  and  took  her  awav  from  the  prisoner  Bar- 
ratt. Parke,  B.,  said,  (in  summing  up)  I  agree 
with  the  learned  counsel  for  the  prisoner,  that 
there  is  a  great  distinction  between  this  case 
^nd  the  case  of  Rejp  v.  Wakefield,  as  there  was 
not  in  that  ease  any  previous  intimacy  between 
the  parties,  I  also  agree  with  him  as  to  his 
argument,  that  if  all  the  other  requisites  of  the 
statute  constituting  the  offence  are  satisfied, 
and  the  evidence  of  the  motive  being  the  base 
and  sordid  one  of  lucre  is  unsatisfactory  or  in- 
sufficient, it  will  be  your  duty  to  acquit  the 
prisoner  of  the  charge  of  felon j.  It  is  clearly 
made  out  that  Miss  Ellis  is  entitled  to  personal 
property,  and  that  the  prisoner  took  her  away 
with  the  intention  of  marrying  her,  and  I  think 
that  the  other  intent  [the  intent  to  defiW]  niay 
be  entirely  laid  out  of  your  consideration,  as 
there  is  no  evidence  of  it  whatever.  You  will, 
therefore,  say  whether,  the  prosecutrix  being 
a  lady  entitled  to  proper! v,  the  prisoner  either 
took  her  away  or  detained  her  against  her  will, 
with  the  intent  of  marrying  her,  but  for  the 
Vase  purpose  of  getting  possession  of  her  pro- 
perty ;  and  if  you  come  to  the  conclusion  that 
that  was  so,  it  will  be  your  duty  to  find  him 
guilty  of  the  felony.  \V  ith  respect  to  the  mo- 
tives of  the  prisoner,  evidence  has  been  given 
of  expressions  used  by  the  prisoner  respecting 
the  property  of  Miss  Ellis,  such  as  his  having 
told  one  of  the  ^vitnesses  that  he  had  seen  Mr. 
Whitwell's  will,  and  that  she  would  be  entitled 
to  200/.  a-year.  These  expressions  are  im- 
portant  for  you  to  consider,  in  order  to  your 
foroiing  a  judgment  whether  the  prisoner  was 
actuated  by  motives  of  lucre  or  not.  Unless 
voti  are  satisfied  sucji  a  motive  prompted  him 


to  take  away  the  prosecutrix  against  her  will, 
he  is  eptitled  to  i)e  acauitted  of  the  felony : 
and  vou  will  then  consider  wheth<;r  he  used 
any  force  to  her  person  in  taking  her  away,  and 
took  her  away  against  her  consent ;  for  if  be 
did,  and  he  is  not  guiltj  of  the  felony,  yoit 
may,  under  the  present  indictment,  [by  virtue 
of  Stat.  1  Vict.  c.  85,  s.  1 11  convict  him  of  the 
assault.  Verdict,  guilty  of  the  assault. .  Rec. 
V.  Barratt,  9  C.  &  P.  387. 


CHANGES  IN  THE  LAW  DURING 
THE  PRESENT  SESSION. 

No.  I. 

4  Vict.  c.  9, 


TURNPIKE  ACTS. 

An  Ait  fttr  removing  Douhti  ae  to  the  Cofh 
tinunnce  of  certain  Local  Turnmke  Acta. 
[6/Ay^nY,  1841] 

Whereas  sundry  acts  were  pissed  in   the 
fourth,  sixth,  and  seventh  years  of  the  reign 
of  his  late  Maiesty,  and  in  the  first,  second, 
third  and  fourth  years  of  the  reign  of  her  pre- 
sent Majesty,  for  continuing,  for  the  times 
therein  respectively  specified,  certain  acts  for 
regulating  turnpike  roads,  which  but  for  the 
passing  of  such  first  mentioned  acts,  with  the 
exceptions  in  all  or  some  of  such  acts  men- 
tioned, would  have  expired  :  and  whereas  it 
was  intended  that  by  the  first  mentioned  acta 
all  local  acts  for  regulating  turnpike  roads  in 
Great  Britain,  which,   but  for  tne  said  first 
mentioned  acts,  would  have  expired  with  the 
session  of  parliament  in  the  year  one  thousand 
eight  hundred  and  thirty-four,  or  at  any  time 
since,  or  will  expire  at  or  before  the  end  of 
the  session  of  parliament  in  the  year  one  thou- 
sand eight  hundred  and  forty^one,  should  (with 
the  exceptions  in  the    (rst  mentioned    act 
specified)  be  qontipued  until  the  first  day  of 
June  in  the  year  one  thousand  eight  hundred 
and  forty-two,  and  if  parliament  shaU  then  be 
sitting,  until  the  end  of  that  session  ;  but  by 
reason  of  diflferences  in  the  words  uaed  in  the 
titles  and  in  the  enactments  of  some  of  the 
said  first  mentioned  acts,  doubts  have  arisen 
whether  such  intention  has  been  duly  carried 
into  cflfect,  and  it  is  expedient  that  aueh  doubts 
be  removed  :  Be  it  therefore  declared  and  en- 
acted by  the  Queen's  most  excellent  Majesty, 
iiy  and  with  the  advice  and  consent  of  the 
Lords  spiritUHl  and  temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  liy 
the  authority  of  the  same,  that  all  the  local 
acts  for  regulating,  making,  amending,  or  re» 
pairing  turnpike  roads  in  Great  Britain  (except 
as  above  excepted j  which,  unless  continued  by 
some  public  general  act,  would  have  expired 
with  the  session  of  parliament  in  the  year  one 
thousand  eight  hundred  and  thirty-four,  or  at 
any  time  since,  or  will  expire  at  or  before  the 
end  of  the  session  of  the  year  one  thousand 
eight  hundred  and  forty-one,  have  continually 
been,  and  now  are  and  ahall  continue  lo  be,  in 
fttU/orce  and  effect  until  the  first  day  of  June 
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In  the  year  one  thousand  eight  hundred  and 
forty  two»  and  if  parliaineet  shatl  then  be 
sitting,  until  the  ena  of  that  session  of  parlia- 
ment. 

The  other  acts  passed  during  this  session 
are  the  following : — 

Cap.  1. — ^An  act  to  settle  an  annuity  on  Lord 
Keane,  and  the  two  next  survivinfi;  heirs 
male  of  the  body  of  the  said  Lord  Keane  to 
whom  the  title  of  Lord  Keane  shall  descend, 
in  consideration  of  his  great  and  brilliant 
•enrkes.  [dOih  March,  1841.] 

Cap.  2.^-An  act  for  punishing  mutiny  and 
desertion^  and  for  the  better  payment  of  the 
army  and  their  quarters. 

[30th  March,  1841.] 

Cap.  3.-^ An  act  for  the  regulation  of  her 
Majesty's  Royal  Marine  forces  while  on 
shore.  [aOth  March,  1841.] 

Cap.  4. — ^An  act  to  apply  the  sum  of  eight 
millions  out  of  the  Consolidated  Fund  to  the 
service  of  the  year  one  thofnand  eight- 
hundred  and  forty  one. 

[aOth  March,  1841.] 

Cap.  5. — An  act  to  facilitate  the  recovery  of 
arrears^  of  tithe  compositions  ixi  Ireland, 
rested  in  her  Majesty  under  the  provisions 
of  an  act  of  the  first  and  second  years  of 
her  present  Majesty  for  aboiishiog  com- 
positions for  tithes  in  Ireland,  and  for  sub- 
stitutii^  rent-charges  in  lieu  thereof. 

[30th  Masch,  1841.] 

Cap.  6. — ^An  act  to  continue,  until  the  fourth 
day  of  August  one  thousand  eight  hundred 
and  forty-two,  and  to  the  end  of  the  next 
session  of  parliament,  the  several  acts  for 
reirulating  turnpike  roads  in  Ireland  which 
will  expire  at  or  before  the  end  of  the  pre- 
sent session  of  parliament,  or  at  or  before 
the  end  of  the  session  of  parfiament  next 
after  the  fourth  day  of  August  one  thousand 
eight  hundred  and  forty-one ;  and  to  amend 
the  acts  for  r^ulatiog  turnpike  roads  in 
Ireland.  [6th  April,  1841.] 

Cap.  7.— An  act  to  amend  the  acts  of  the  last 
session  for  taking  account  of  the  population. 
[6th  April.  1841.] 

Cap.  8.— An  act  to  reduce  the  duty  on  rum 
and  rum  shrub,  the  produce  of  and  imported 
from  certun  British  possessions  in  the  East 
Indiea  into  the  Umted  Kingdom. 

[6th  April,  1841.] 

Cap.  10. — An  act  for  extending  to  the  county 
of  the  Citv  of  Dublin  the  provisions  of  an 
act  pMae«i  In  the  nineteeDth  and  twentieth 
years  of  his  late  Mi^esty  King  George  the 
Ihird,  in  Irekuid,  intituled,  an  act  to  pre- 
vent the  detestable  practice  of  houghing  of 
cattle,  burning  of  bouses,  barns,  haggards, 
end  com,  and  for  other  purposes,  so  far  as 
relates  to  burning  of  house?. 

[6th  April,  1841 J 


QUB6TI0NS 

AT  THE  EXAMINATION. 

EuBterTerm,  1841. 

Tub  following  Quessiotis  ore  taketi,  nearly 
verbatim,  from  those  which  were  put  at  tire 
Examination  on  Thursday  lafet,  the  29th 
April.  We  have  arranged  them  for  the 
Student  in  somewhat  a  different  order  from 
that  in  which  they  were  printed  for  the 
Candidates,  and  hope  that  this  method  will 
be  found  useful. 

I,    COMMON   AND    SfATTTtB  LAW,    AND   PitAC- 
TICB  OF  THB  COU&Td. 

Will  the  verbal  promise  to  pay  the  debt  of 
another  be  sufficient  on  winch  to  found 
an  action  ? 

Is  it  necessary,  previous  to  the  commence^ 
ment  of  an  action,  to  make  a  request  or 
demand,  or  give  notice  to  the  opposite 
party,  in  order  to  complete  the  eause  of 
action? 

Practice  in  Personal  Actions. 

By  what  ptv^oesa  sore  peraooal  a^tiona  oom- 
menced  in  the  Queen's  Bench,  Goriundn 
Pleas,  and  Exchequer,  aaad  is  tberb  any 
difference  in  either  of  the  Courts  'm  the 
proeeM  against  common  persons  and 
othen  having  the  prrrikge  of  poertge  or 
of  pariiament? 

Within  what  period  must  a  plaintiff  deelare 
in  an  action,  and  wiist  nteps  dan  a  de- 
fendant take  to  urge  the  pkmtiif  on?  ' 

When  the  dcdaratian  does  sot  diadoae  Ae 
particulars  of  the  plaintiff's  demand,  in 
actions  of  assumpsit  or  debt,  how  are  they 
to  be  obtained,  and  can  they  be  obtained 
before  appearance  ? 

What  time  is  required  for  notice  of  trial  in 
town,  jand  what  In  the  country  F  and 
what  does  the  expfession  **  short  nbtice 
of  trial,"  mean } 

In  actions  under  20/.,  at  what  stage  of  the 
cause  tnay  tfppficatSon  be  made  to  try 
before  the  sheriff,  and  on  what  grounds  ? 
How  and  to  whom  should  the  applieation 
be  made  ? 

If  there  be  several  issues  on  the  record,  and 
some  are  found  for  the  plaintiff  and  some 
for  the  defendant,  bow  are  the  costs  dis- 
posed of  ?  4         .      . 

Can  a  plaintiff  be  nonsuited  agamst  his  will, 
and  in  what  respect  is  his  situation  better 
by  a  nonsuit  than  by  a  verdict  for  the  de- 
fendant? 

How  soon  after  a  tAiA  can  A  plamtiff  pro- 
ceed to  sign  judgment  and  tec  Ms  costs  ? 
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Interlocutory  Proceedings, 

Can  an  application  be  successfully  made  to 
set  aside  proceedings  for  irregularity,  if 
the  attorney  has  t^en  any  subsequent 
steps  in  the  cause  ? 

In  what  sort  of  action  is  it  referred  to  the 
master  to  compute,  and  what  steps  are 
to  be  taken  to  obtain  such  reference  ? 

Ejectment. 

How  do  you  commence  an  action  of  eject- 
ment? 

Can  the  unsuccessful  party  in  ejectment  re- 
try the  same  question  as  often  as  he 
pleases  without  leave  of  the  Court  ? 

Inferior  Court. 

In  order  to  remove  an  action  from  an  in- 
ferior Court  of  Record  to  a  superior 
Court,  by  what  process  is  it  effected  ? 

II.    CONYBYAKCINO. 

Nature  of  Estates  and  Property. 

What  are  the  distinctions  between  an  es- 
tate in  joint-tenancy  and  in  coparcenary  ? 

What  is  Uie  difference  between  an  estate  in 
remainder,  and  an  estate  in  reversion  ? 

Is  there  any  and  what  difference  between 
chattels  real  and  personal  ? 

If  two  or  more  persons  are  seised  of  an  ad' 
vowson  as  joint-tenants,  how  and  by 
whom  is  the  presentation  to  be  made  ? 

Is  there  any  and  what  difference  in  the 
case  of  coparceners  taking  the  advow- 
aon  by  descent  ? 

What  are  choses  in  action  ? 

Are  they  assignable  and  how,  so  as  to  be 
effectual  at  law  or  in  equity  ? 

Mortgages. 

What  covenants  are  usually  inserted  in  a 
mortgage  of  houses  and  bmldings  ? 

In  what  mode  or  form  should  a  mortgage 
of  leasehold  property  subject  to  a  rent  be 
made  ? 

Will  any  and  what  length  of  time  bar  the 
mortgagor's  right  to  redeem,  and  what 
circumstances  will  preserve  the  right? 

If  a  mortgagor  on  making  a  second  mort- 
gage conceal  the  first,  what  consequence 

i    will  result  to  him  from  the  omission  ? 

ffills. 

What  is  necessary  to  the  valid  execution 

and  attestation  of  a  will  ? 
And  to  its  revocation  ? 

Sale  and  Conveyance. 

What  are  the  conditions  proper  to  be  made 
as  regard  the  title  and  conveyance  on  the 
public  sak  of  a  freehold  estate  ? 


What  are  the  essential  requisites  in  the 
conveyance  to  a  purchaser  of  an  estate  in 
fee  simple  ? 

III.   EQUITY,  AND  PBACTICB  OF  THE  COTTBTS. 

Mortgages. 

Can  a  mortgagee  proceed  against  a  mortga- 
gor both  at  lawand  in  equity  at  the  same 
time,  and  how  ? 

Will  a  mortgagee  be  compelled  to  elect, 
whether  he  will  proceed  at  law  or  in 
equity,  and  if  so,  upon  what  terms  ? 

When  can  a  plaintiff  be  compelled  to  elect, 
whether  he  will  proceed  at  law  or  in 
equity  ? 

Infants. 

In  what  cases  and  how  will  the  Court  inter- 
fere relating  to  the  marriage  of  an  infant  ? 

Upon  the  marriage  of  an  infant  without 
the  consent  of  the  Court,  what  is  the 
consequence  to  persons  concerned  in  as- 
sisting or  procuring  such  marriage,  and 
what  course  does  £e  Court  usually  adopt 
towards  them  ? 

Will  the  Court  compel  the  husband  of  a 
female  minor,  marrying  without  its  con- 
sent, to  make  a  settlement  of  her  pro- 
perty }  and  will  it  allow  him  to  take  any 
benefit  under  such  settlement,  and  under 
what  circumstances  ? 

Practice  and  Pleading. 

What  is  the  mode  of  putting  in  an  answer  ? 
and  may  the  oath  or  signature  be  dis- 
pensed with,  and  how  ? 

By  what  events  does  a  suit  become  abated 
and  a  bill  of  revivor  necessary  ? 

Does  a  suit  abate  upon  the  death  of  a  per- 
son having  joint- interests  with  co-plain- 
tiffs or  co-defendants  ? 

By  whom,  and  in  what  manner,  is  the  an- 
swer of  an  infant  defendantfput  in  ? 

Injunctions. 

What  are  the  different  kinds  of  injunction 
issued  by  a  Court  of  Equity,  and  at  what 
stages  of  a  suit  ? 

State  some  of  the  purposes  for  which  in- 
junctions are  granted  ? 

How  are  the  different  kinds  of  injunction 
obtained  ? 

Will  the  Court;,  under  any  and  what  circum- 
stances, restrain  a  creditor  from  proceed- 
ing at  law  who  is  not  a  party  to  the 
suit? 

What  proceeding  is  to  be  taken  to  restrain 
such  creditor  from  continuing  his  action } 
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IV.  BAmCRUPTCT,  AND  THK  PRACTICE  Of  THB 
COURT8. 

Ohject  of  the  Law  and  Jurisdiction  of  the 
Court. 

State  generally  the  object  of  the  bank- 
raptcy  laws:  first,  as  regards  creditors ; 
secondly,  as  respects  the  bankrupt  him- 
self. 

What  is  the  nature  and  general  extent  of 
the  jurisdiction  of  the  Court  of  Review  ? 

Are  inWts  and  femes  covert  liable  to  be 
made  bankrupts?  State  the  general 
rule  as  to  both. 

Trading,  4rc. 
What  is  essential  to  constitute   a  trading 

within  the  meaning  of  the  statute  6  G.  4, 

c.  16? 
Is  it  necessary  that  the  trade  be  legal,  and 

carried  on  in  England  ?     State  the  rea 

sons  for  the  answers  given  in  each  case. 
What  are  the  conditions  of  the  bond  given 

by  the  petitioning  creditor  ? 

Property  passing,  8fC, 

Does  the  real  and  personal  property  of  a 
bankrupt  in  a  foreign  country,  pass  to 
his  assignees,  and  why  i 

What  is  the  general  rule  with  respect  to 
payment  of  rent  of  premises  occupied 
by  a  person  becoming  bankrupt  ? 

What  is  the  rule  as  to  powers  vested  in 
and  exercisable  by  the  bankrupt;  and 
does  it  admit  of  any,  and  what  excep- 
tions ? 

Proof  of  Debts. 

Is  a  debt  payable  upon  a  contingency  prove- 
able :  and  if  so,  in  what  manner  ? 

What  is  the  course  to  be  adopted  by  the 
insured,  under  a  policy  of  insurance,  or 
the  obligee  in  a  bottomry  bond,  where 
the  underwriter,  or  obligor,  is  declared 
bankrupt,  pending  the  risk  ? 

In  what  respect  do  the  rights  and  remedies 
of  an  equitable,  differ  from  those  of  a 
legal  mortgagee  ? 

Bankrupts  allowance  and  certificate. 

When  is  the  bankrupt  entitied  to  an  allow- 
ance out  of  the  assets  of  his  estate ;  and 
what  regulates  its  amount  ? 

Is  any  aUowance  made  to  him  in  the  dis- 
cretion of  the  commissioners,  and  under 
what  circumstances  ? 

What  are  the  requisites  to,  and  the  effect 
of«  the  bankrupt's  certificate  ?  and  what 
exception  (if  any)  exists  as  to  its  general 
operation  in  discharging  the  bankrupt 
from  his  debts  and  liabilities  ? 


V.  CRIMIlf AL  LAW,  AMD  PROCBBDINOS  BBfORB 
JUSTICKS  OF  THE  PBACB. 


Nature  of  various  offences. 

What  is  the  usual  and  general  distinction 
between  felony  and  misdemeanor?  Give 
an  instance  of  each  dass. 

What  is  homicide,  and  its  different  kinds  ? 

What  is  burglary  ? 

Within  which  of  the  twenty-four  hours  must 
burglary  be  committed  in  order  to  con- 
stitute the  offence  ? 

If  the  offence  be  committed  in  a  building 
occupied  with  a  dwelling-house,  must 
there  be  any  and  what  sort  of  communi- 
cation therewith  in  order  to  constitute 
the  offence  of  burglary  ? 

As  the  titie-deeds  to  an  estate  are  stated  by 
Blackstone  to  concern  the  land  and  to 
savour  of  the  realty,  is  the  stealing  of 
them  any  and  what  offence?  or  only 
trespass  ? 

Is  it  any  and  what  offence  to  destroy  a  will 
in  the  testator's  lifetime  ? 

What  is  simony  ? 

What  are  the  penal  consequences  to  the 
patron  who  is  guilty  of  it. 

What  to  the  clerk  ? 

Effect  of  Conviction  on  Property, 

If  a  person  is  convicted  of  felony,  is  his  real 
and  personal  property,  or  either  of  them, 
forfeited,  and  from  what  time  ? 

Proceedings  before  Magistrates. 

What  is  the  proper  qualification  of  a  county 
magistrate,  and  if  he  part  with  it,  can 
he  act  without  obtaining  a  fresh  one  ? 

If  the  condition  of  a  recognizance  to  keep 
the  peace  be  broken,  what  is  the  mode  of 
proceeding  upon  it  ? 

How  is  an  indictment  removed  from  a  court 
of  quarter  sessions  to  a  superior  court  at 
Westminster,  and  can  it  be  removed  into 
any  of  the  courts  there,  or  only  into  one 
and  which  of  them  ? 

Before  whom  is  the  disputed  settiement  of 
a  pauper  to  be  tried,  and  what  are  the 
preliminary  steps  necessary  to  bring  it  to 
trial?  

Although  119  Candidates  had  given  no- 
tice of  their  intention  to  be  examined,  only 
98  attended, —  all  of  whom,  except  five, 
were  i 


NEW  RULE  APPOINTING 
THE  COMMON  LAW  EXAMINERS. 

Easter  Term,  4th  Victoria,  1841. 
It  IS  ORDERED  that  the  several  Masters 
for  the  time  being  of  the  Courts  of  Queen's 
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Bench,  Common  Pleaa,  and  Exchequer  r&- 
spectivelyj  together  with  Thomas  Metcalfe, 
Edward  Archer  Wilde,  Samuel  Amory ,  Ben- 
jamin Austen,  Robert  Riddell  Baylev,  Mi- 
chael Clayton,  William  Loxham  Farrer, 
Richard  Harrison,  Philip  Martineau,  Charles 
Ranken,  Charles  Shad  well,  and  John  Tees - 
dale.  Gentlemen,  Attorneys,  be,  and  the 
same  are  hereby  appointed  Examiners  for 
one  year  now  next  ensuing,  to  examine  all 
such  persons  as  shall  desire  to  be  admitted 
Attorneys  of  all  or  either  of  the  said  Courts, 
and  that  any  five  of  the  said  Examiners 
(one  of  them  being  one  of  the  said  Masters) 
shall  be  competent  to  conduct  the  said  Ex- 
amination, in  pursuance  of  and  subject  to 
the  provisions  of  the  rule  of  aJl  the  Courts 
made  in  this  behalf  in  Hilary  Term,  1836. 

Approved  by  the  Judges  of  the  Court  of 
Queen's  Bench,  17th  April  1841. 

Fortunatus  Dwarrie. 
Approved  by  the  Judges  of  the  Court  of 
Common  Fleas,  the  19th  April  1841. 

Edward  Grifilth. 
Approved  by  the  Barons  of  the  Court  of 
Exchequer,  the  19th  April  1841 . 

Edward  Bennett. 


SUGGESTED  IMPROVEMENTS 
IN  THE  LAW. 

AUXILIARY   COXiaT. 

Mr.  Editor, 
The  present  arrears  of  business  in  the 
common  law  courts  are  of  the  greatest  in- 
jury to  the  profession.  Looking  about  for 
remedies,  I  should  think  the  present  system 
of  new  trials  is  capable  of  considerable  im- 


provement :  too  many  cases  are  referred  to 
the  court  above.      The  new   rules    have 
created  a  flood  of  business  in  court  and  at 
chambers,  which  might  perhaps  be  remedied 
by  a  repeal  or  improvement  of  some  of  the 
new  rules ;  the  criminal  side  of  the  Queen  s 
Bench  is  a  great  evil  at  present,  which  per- 
haps can  only  be  remedied  by  giving  the 
ordinary  business  to  a  single  judge.     How- 
ever,  the  great  object  at  preseni  is  to  clear 
the  courts  of  the  arrears  which  are  likely  to 
increase  until  parties  will  think  of  makii^ 
settlements  of   then:  causes,    because    no 
reasonable  time  can  be  pointed  out  when 
they  can  be  decided  by  the  judges :  this  is 
and  will  be  a  most  serious  delay  of  justice, 
I  beg  to  propose,  in  order  to  get  rid  of  the 
arrears,  that  the  chamber  business  should 
be  done  by  one  judge,  being  tdcen  from 
those  on  duty,  to  go  to  the  chamber  busi- 
ness of  all  the  courts.    I  propose  to  select 
one  judge  of  great  eminenee,  known  to  go 
through  business  well  and  speedily,  as,  for 
instance,  Mr.  Baron  Fkrke :  to  him  I  would 
add  two  of  the  judges  not  on  regular  duty, 
and  if  necessary,  one  or  two  of  the  counsel 
who  sit  for  the  judge  at  the  assizes  plight 
complete  the  court ;  they  might  sit  for  four 
days  of  the  week,  and  if  the  bail  oourt  took 
an  additional  judge  from  the  Queen*6  Bench, 
the  auxiliary  court  might  be  composed  of 
Common    Pleas    and    Exchequer   judges. 
The  auxiliary  court  would  take  the  shorter 
causes  of  arrears.    Such  a  plan^  though 
liable  to  considerable  objections,  would  I 
am  persuaded  be  of  considerable  service  Ia 
clearing  the  courts  of  the  arrears. 


ATTCRNEYS  TOBE  ADMITTEEC 
Trinity  Term,  1841. 


arXEN's  BENCH. 

[Continued from  p.  455»  Vol.  21.] 

Cter¥i  Name  and  Residence.  To  whom  artictedt  auigned,  4v. 

Greatwoody  Robert,  6,  Princes^  Street,  Stamford  William  Greatwood,  BirminKfaam ;  assi^ed  to 

Street.  Richard  Edgar  Smith,  Gray's  Inn  Place. 

Grant,  Joseph  Humphry,  7>  Highbury  Place ;  Henry  Francis,  MooumeBt  Yard. 

and  5,  Rosoman's  buildings. 

Gills,  Netham  John,  5,  Veralam  Buildings ;  George  Paulson  Wragge,  Birmingham^ 

Edgbaston ;  and  the  Club  Chambers. 

Gippa,  ThooiBs,  5,  Ampton  Street,  Gray's  Inn  Edward  FuUager,  Lewes. 

Koad ;  and  Lewes. 

Greaves,  Charles  Leman,  59,  Newman  Street,  Ihomas    Rodrers,    Devonshire    Square;  as- 

'^  '    *  "                .  -  ..  signed  to  Edward  EUtins,  Newman  Street. 


Oxford  Street;  and  Fulham. 
Gardner,  James,  6,  Myddleioa  Square. 


Joseph  Sherwood,  J  9,  Dean  Street,  Soatkivark ; 


assigned  to  Walter  Landor,  Rugeiey. 
Gwyo,  William  Horatio,  10,  Red  Lion  Square ;    Isaac  Preston,  the  younger.  Great  Yarmouth. 


Long  Stratton 
HanFey,  dement,  Gloucester 


John  Chadborn, Gloucester ;  assigned  to  Wil- 
liam Viner  Ellis,  Gloncester. 
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CierVs  Nftmt  md  Residence,  To  whom  articled,  a$^gned,  4^. 

Hanbnry,  Oli?er  Lunn,  53,  Upper  Berkeley  Henry  Lucas,  Newport  P«f  oel. 

Street ;  Leamington  Prion ;  and  Great  Rus- 
sell Street. 

Hawiey,  Henry  John  Torey,  10,  Union  Ter*  John  Peter  Fearon, ),  Crown  Office  Row. 

race,  Camden  Town. 

Hair,  Thomas,  Kidderminster.  George  Price  Hill,  Worcester :    assigned  to 

Ht'iiry   Maddocka  Daniel,    Worcester   and 
KidderroiH9ter. 

Hodgson,  George,  37,  Upper  Stamford  Street.  Percival  Fenwick,  Newcastlempon-Tyne. 

Hilton,  Thomas  William  Leigh,  38,  Trevor  William  Cririe,  Manchester ;  4kssigned  tu  WiU 

Square ;  and  John  Street,  Adelphi.  liam  Sinter,  Manchester. 

Hartley,    William,   12|    Nelson  Street,  City  Charles  Wilsno,  6,  Southampton  Street. 

Road. 

Hooper,  John,  7,  Spring  Terrace,  Wandsworth  George    Hooper,    Dunstable;    assigned    to 

Road.  George  Morton,  Gray's  Inns    assigned  to 

James  Williamson,  Gray's  Inn. 

HanrotI,  Piulip  Augustus,  the  younger,  29,  Philip  A.  Hanrott,   the  elder,  29«  Queen's 

Queen's  Square,  Bloomshury.  Square,  Bloomshury. 

Hansler,  Henry  Stephen,  70,  Aldermanbury.  John  Whitelock,  70,  Aldermaobury. 

Juckes,  George,   18,  Wakefield  Street;  and  Thomas  Harley  Kouge,  Shrewsbury. 

Shrewsbury. 

Johnson,  Wiuiam,  Marple,  near  Stockport.  Aaron  Eccles,  Marple, 

IsaacsoQ,  George,  14,  Glouceiter  St.,  Queen's  Wotton  Isaacson,  and  Edmund  Denton  Isaac- 

Saaare ;  Mildenhall ;  and  Liverpool  St.,  son,  Mildenhall. 

Ingoldby,  Christopher,  the  younger,  3,  Per-  Christopher  Ingoldby^  Louth. 

ceyal    Street,  Northampton  Square;  and 

Louth* 

James,  Charles,  NewBhans.  John  James,  junior,  Newnham. 

Jacques,  Frederick  Vid,  Bristol.  Thomas  Jaques,  Bristol. 

Johnson,  Thomas,  5,  Sloane  Street;  and  Lan-  Thomas  Mason,  Lancaster. 

caster. 

Kershaw,  John,  Grosvenor  Terrace,   West-  Robert  Kershaw,  Manchester. 

minster;   and  Manchester. 

Kitson,  Frederick,  Exeter ;  and  Torquay.  William  Kit  son,  the  younger,  Torquay ;  as- 
signed to  Ralph  Barnes,  Exeter. 

Kelly,  Robert,  8,  Union  St.,  Berkeley  Square;  Edward  Willan,  Gray's  Inn  Square. 

Mid  Osnaburgh  Street. 

Lawford,  Henry  Smith,  Drapers'  Hall ;  and  Edward  Lawford,  Drapers'  Hail. 

Beckenham. 

LaDgdale,  William  Atkinson,  38,  Gower  St.^  William  Stephens,  30,  Bedford  Row. 

Bedford  Souare. 

Lindsay,  Ricnard  Fydell,  22,  Everett  Street,  Messrs.  Thirkill  and  Rogers,  Boston. 

Rnsaell  Square ;  and  Boston. 

|jaat,  Charles  Henry,  45,  Great  Russell  Street ;  Isaac  Last,  Hadleigh. 

and  Red  Lion  Square. 

Lewellen,  Henry,  30,  Edward  Street,  Harop-  James  Oroves»  the  younger,  Charlotte  Street, 

stead  Road.  Bedford  Square. 

Head,  Joseph  Ckoat  Saweo,  20,  East  Street,  Gilbert  Boldea,    Parliament  Street,  now  of 

Red  Lion  Square.  Exeter  Street. 

Mence,  Charles    Turner,  59,    Bartholomew  William  Cookes  Mence,  Bamaley. 

Close ;  Barnsl^ ;  and  50,  Jewin  Street. 

Mnsgrare,  John,  Whitehaven.  Richard  Armistead,  Whitehaven. 

Morse,  William  Henry,  19,  Princes'  Street,  Henry  Williams,  Lincoln. 

Stamford  Street. 

Marshall,  Henry,  50,  Marchmont  Street;  35,  George  Alarshali,  Berwick-upon-Tweed. 

Ditto ;  and  Berwick-upon«Tweed. 

Merinde,  John  Lewis,  15,  Woburn  Place.  Henry  Young,  Essex  Street. 

Minty,  Richard  George  Pern,  18,  Chenies  St.,  Gardiner  Chapman,  Norwich. 

8,  Devonshire  Street  i   and  Norwich. 

Manton,  William,  14,  Millmaa  Street ;  and  John  Muntouu  Banbury. 

Banbury. 

Milner,  William,  York.  William  Garwood,  York. 

Mott,  Thomas,  37,  Norfolk  Street,  Strand  ;  Samuel  Thomas  Mott,  Much  Hadham. 

and  Mueh  Hadham. 

Matthias,  Greorge, 4,  Verulam  Buildings  J  and  Frederick   Caiger,   Winchester;   assigned  to 

Gloucester.  Thomas  Fenn  Addison,  Gloucester. 

Mereweiher^  Herbert  Walton,  7,  Whitehall  Thomas  Adliogton,  Bedford  Row. 

Place. 
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Attorney9  to  be  Aamitttd,— Superior  Courts:  Lord  Chancellor. 


Clerk*8  Name  and  Retidence. 

Ncale,  Robert.  Yate,  near  Cliippinjf  Sodbury ; 
Essex  Street,  Strand ;  and  Bristol. 

Pope,  BeDJamin  David,  41,  Chapman  Street, 
hlington. 

Pell,  Oeorfre,  the  younger,  16,  Smithfield  Bars. 

Postlethwaite,  Thomas,  3,  Sidmouth  Place, 
and  Workington. 

Parr,  Henry,  2,  Guildford  Street;  Liverpool; 
Old  Millman  Street ;  and  Chapel  Street. 

Parkin,  Geor^re  Lewis,  12,  Regent  Square. 

Place,  John  Swayne,  6,  Southampton  Build- 
ings;  li,  Ampton  Street. 

Phince,  James  Vanghan,  10,  Devonshire  Street, 

Poole;    New  Millman  Street,  and    Great 

James  Street. 
Payne,  John  Webber,  14,  Liverpool   Street, 

Exeter ;  Southampton  Street ;  and  Princes' 

Street, 
Payne,  James  Edward,  10,  Upper  Southampton 

Street,  Pentonville;   Palsgrave  Place;  and 

Down  Ampnev. 
Palmer,  Edward  Seymour,  22,  Henrietta  St. ; 

and  Birmingham. 
Rollitt,  John,  King'ston-upon-Hull. 
Rozby,  Joseph,  14,  Ampton  Street;  King's 

Terrace ;   Bedford  Street ;   and  Croft. 
Rivolta,  Dominico  Antonio,  44,  Jewin  Street. 
Russell  Thomas  Francis,  2,  Little  Stanhope 

Street,  Mayfair;   Liverpool;   and  Warwick 

Street. 


To  whom  articled,  aulgned,  Sfc, 
Joseph  Barker,  Chipping  Sodbury ;   assigned 

to  Edward  Daniel,  the  youneer,  Bristul. 
William   Samuel   Price  Hughes,  Worcester; 

assigned  to  Henry  Saunders,  Kidderminster. 
George  Vincent,  9,  King's  Bench  Walk. 
Michael    Walker,  Whitehaven .    assigned  to 

Charles  Thompson,  Workington. 
James  Ottley  Watson,  Liverpool. 

William  Parkin,  43,  Chancery  Lane. 

David  Powell,  Neath,  Henry  Simmons  Coke, 

Neath;  assigned  to  Thomas  Loftus,  New 

Inn. 
Martin  Kemp  Welch,  Poole. 


Hele  Webber  Payne,  Winkleigh ;  assigned  t^ 
John  Daw,  Exeter. 


George  Eyre,  Eveline. 


William  Palmer,  the  elder,  Birminghai 

William  Dryden,  Kingston-upon-Hull. 
John  Tinley,  North  Shields. 

James  Fawcets  44,  Jewin  Street. 
Thomas  Harvey,  Liverpool. 


[To  he  continued,"] 


SUPERIOR  COURTS. 
IFire  CtAncrIIor*if  Court. 

INFANT. — NEXT  FRIEND. 

•  The  Court  will  not  entertain  a  motion  for  re- 
moving' the  next  friend  of  an  infant^  unleoi 
there  6e  iome  reasonable  ground  for  enp- 
poeing  that  his  continnance  will  be  detri* 
mental  to  the  interests  of  the  infint.  The 
fact  of  the  same  solicitor  who  acts  for  one 
of  the  defendants^  having  a  remote  interest 
adverse  to  that  of  the  infants^  being  also  so- 
licitor for  the  next  friend^  is  not  sufficient 
to  induce  the  Court  to  interfere. 

This  was  a  motion  on  the  part  of  three  of 
the  defendants  for  the  removal  of  the  next 
friend  of  the  infant  plaintiff,  and  for  a  refer- 
ence to  the  Master  to  appoint  another  in  his 
stead.  The  bill  had  been  filed  on  behalf  of  the 
infant  to  have  rights  declared  under  the  will  of 
the  testator  in  the  pleadings  named,  and  it 
prayed  an  account  against  the  three  defen- 
dants, on  whose  behalf  the  motion  was  made, 
of  all  rents  and  profits  which  had  beeen  re- 
ceived by  them,  and  that  they  might  be  de- 
creed to  deliver  up  the  premises  in  their  pos- 
session belonging  to  the  testator  to  the  plaintiff. 

K.  Bruce  and  Coleridge,  for  the  motion, 
stated  that  the  next  friend  who  had  filed  the 
bill,  was  the  brother  of  Sarah  Crosier,  one  of 
the  defendants,  whose  interests  were  adverse 
to  those  of  the  plaintiff,  and  the  solicitor  who 


had  filed  the  bill  acted  also  as  the  solicitor  for 
that  defendant.  It  was  impossible,  therefore, 
that  the  rights  of  the  infant  could  be  properly 
protected,  and  in  accordance  with  the  prin- 
ciples laid  down  in  the  case  of  Peyton  v.  Bond, 
1  Sim.  390,  a  new  next  friend  ought  to  be  ap- 
pointed. The  infant  had  also  expressed  a 
great  dislike  to  the  defendant,  whose  brother 
was  the  next  friend,  and  as  he  was  seventeen 
years  of  a&fe  his  wishes  ought  to  be  consulted. 

Jacob  and  ff^,  H  Smith  for  the  next  friend, 
submitted  that  there  were  no  grounds  what* 
ever  for  the  application.  Affidavits  had  been 
filed  in  support  of  the  motion,  but  they  did 
not  contain  a  single  allegation  of  improper 
conduct  on  the  part  of  the  next  friend  or  his 
soliiicor,  and  the  sole  tangible  ground  alleged 
for  the  removal  was  that  the  solicitor  em- 
ployed by  the  plaintiff  is  also  the  solicitor  em- 
ployed by  one  of  the  defendants.  The  case  of 
Peyton  v.  Bond  was  essentially  different,  for 
there  was  not  only  great  personal  misconduct 
on  the  part  of  the  next  friend  and  the  solicitor, 
but  an  interest  in  the  next  friend  manifestly 
adverse  to  that  of  the  infant. 

Richards  and  Cook^  for  the  defendants  Sarah 
Crosier  and  her  husband,  insisted  that  it  was 
improper  to  make  them  parties  to  theapplica- 
tion,  and  that  they  ought  not  to  have  been 
served  with  the  notice  of  the  motion.  The  de- 
fendants who  made  the  motion  were  account- 
ing parties,  and  the  object  was  to  obtain  the 
appointment  of  a  next  friend,  who  might  be 
favourable  to  their  views. 
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Al  Bruce  in  reply  said^  that  the  motion 
knusi  be  made  by  somebody,  and  the  party 
making  it  must  be  liable  for  costs :  that  was 
the  reason  of  its  being  made  by  his  clienU. 
It  was  necessary  to  serve  all  parties,  because 
the  effect  of  it  might  be  to  remove  a  party 
who  was  responsible  for  costs. 

The  Fice  Chancellor  said,  the  motion  shewed 
there  was  some  sort  of  ill-will  exiitiog,  not  ne- 
cessarily connected  with  the  suit.  In  Peyton 
▼.  Bond,  Sir  Anthony  Hart  said,  that  the 
Court  would  watch  with  great  jealousy  a  soli- 
citor who  took  upon  himself  a  double  respon- 
sibility, and  if  it  saw  a  chance  of  his  miscarry- 
ing, would  take  care,  that  where  the  plaintiftV 
were  infants,  that  he  should  not  be  permitted  to 
sUnd  in  that  relation  to  an  adverse  defendant, 
onder  circumstanoes  of  very  adverse  interests. 
His  honor  said,  he  must  suppose  that  Sir  An- 
thony Hart  did  not  mean  a  contingent  possi- 
bility^  but  a  probable  occurrence  of  misma- 
nagement, and  in  that  case  it  did  appear  there 
were  strong  grouds  for  inducing  a  belief  that 
the  suit  could  not  have  gone  on  properly. 
Here  it  did  not  appear  that  there  was  any  ma- 
terial question  of  construction  likely  to  arise 
upon  this  will,  and  the  circumstance  of  the 
bill  iieing  filed  by  the  solicitor  for  the  defeu- 
liant  Sarah  Crosier  and  her  husband  was  not 
of  much  consequence.  The  bill  was  so  framed 
as  to  call  upon  the  defendants  who  made  the 
application,  to  account,  and  two  of  them  had 
not  put  in  their  answers.  There  was  evidently 
some  quarrrel  between  them  and  the  next 
friend,  and  before  aclitig  upon  the  authority  of 
Peyton  v.  Bond,  he  most  see  a  reasonable 
ground  for  supposing  that  in  continuing  the 
present  next  friend,  the  suit  would  be  impro- 
perly  conducted.  It  had  been  objected  that 
no  application  had  been  made  for  the  appoint- 
ment of  a  guardian  to  the  infant;  but  it  was 
not  wise  to  apply  for  the  appointment  of  a 
guardian  until  the  property  of  the  infant  was 
ascertained,  and  it  was  quite  consistent  with 
fair  management  to  wait  until  the  hearing  be- 
fore asking  for  such  an  appointment.  His 
honor  added  that  he  could  not  but  think  the 
motion  had  been  wrongly  conceived.  Such  a 
motion  should  not  be  made,  unless  in  a  case  of 
pressing  mismanaf^ement. 

Motion  dismissed  with  costs.— /)^</vfA  v. 
^*prey,  January  27i  1841. 


[Before  the  Four  Judges.] 

PLEADING. 

In  an  action  on  a  guarantie  in  which  the  de- 
fendant had  fvaranteed  to  pay  a  etipulated 
sum,  if  certain  Joint-stock  snares  should  not 
make  up  that  sum,  the  declaration  alleged 
generally  that  the  shares  were  without 
value — the  defendant  pleaded  that  they 
were  not  without  value:  Held,  that  this 
plea  was  too  general,  and  that  an  order  for 
striking  it  out  was  rightly  made. 

Sir  fF.  Follett  moved  for  a  rule  to  shew 
cause  why  an  order  made  by  Mr.  Justice 


fFightman,  for  striking  out  a  plea,  should  not 
be  set  aside.  This  was  an  action  on  a  guaran- 
tie  given  by  the  defendant  to  the  plaintiff,  in 
consideration  of  the  plaintiff's  money  on  cer- 
tain shares  in  the  Anthracite  Company,  and 
the  guarantie  concluded  with  the  words  *Mn 
case  the  shares  did  not  make  up  the  sum  due." 
The  declaration  alleged  that  the  shares  were  of 
no  value,  and  the  defendant  proposed  to  plead 
that  the  shares  were  of  value.  The  parties 
bad  gone  before  Mr.  Justice  Nightman,  wlro 
struck  out  this  plea.  [Mr.  Justice  ff^ight* 
man,^My  reason  for  doing  so  was  that  on 
the  issue  raised  by  this  plea,  if  the  shares  were 
only  of  the  value  of  one  farthing,  the  defen- 
dant must  have  had  the  verdict,  and  I  did  not 
think  that  that  would  meet  the  lustice  of  the 
case.]  'llie  object  of  the  defendant  is  to  raise 
the  question  whether  the  plaintiff  can  come  on 
him  for  the  amount  secured  by  the  guarantie 
till  the  shares  have  been  disposed  of,  and  their 
value  deducted  from  the  sum  which  the  defen- 
dant is  called  on  to  pay. 

Pur  Cur. — This  is  not  the  proper  plea  to 
raise  that  question. 

Rule  refused. — Murray  v.  Boucher,  E.  T. 
1841.    Q.  B.F.J. 


PRACTICE. — PARTIC0LARS  OF  DEMAND. 

A  plaintiff^  is  not  conclusively  hound  by  the 
terms  of  his  particulars,  and  therefore 
when  by  mistake  he  inserts  in  the  particu- 
lars as  a  payment  the  amount  of  a  returned 
article,  which  amount,  \f  actually  paid, 
would  have  turned  the  balance  against  him, 
the  judge  may  properly  leave  it  to  the  Jury 
to  say  whether,  in  fact,  the  balance  of  the 
whole  account  is  or  is  not  in  his  favour. 

Debt  for  goods  sold  and  delivered.  Pleas, 
nunguam  indebitatus,  and  payment.  The  cause 
was  tried  before  Lord  Denman,  at  the  sittings 
in  London,  after  last  term.  The  plaintiff 
proved  the  delivery  of  the  goods,  and  the  de- 
fendant then  put  in,  as  proof  of  his  plea  of 
payment,  the  particulars  delivered  by  the 
plaintiff.  In  the  particulars  the  plaintiff  had 
shewn  a  delivery  of  goods  to  the  amount  of 
949/.  lOi.  There  was  credit  given  for  pay- 
ments made  at  various  times,  amounting  to 
920/.  10«.  The  plaintiff  claimed  the  balance. 
One  of  the  articles  thus  delivered  was  a 
silver  tea  urn,  charged  at  84/.  16«.  This  had 
been  returned,  and  was  entered  in  the  par- 
ticulars as  a  payment  of  that  sum ;  and  the 
defendant  insisted  that  as  these  payments,  and 
the  deduction  of  the  tea  urn,  taken  togetjiar, 
amounted  to  more  than  the  sum  cluroed,  the 
plaintiff  must  be  bound  by  the  terms  of  his 
particulars,  and  therefore,  that  there  must  ha 
a  verdict  for  the  defendant.  The  Chief  Jus- 
tice, however,  left  it  to  the  jury  to  say  whether, 
in  fact,  there  was  not  a  balance  due  to  the 
plaintiff;  and  the  jury  returned  a  verdict  for 
the  plaintiffs,  damages  29/.  1«.  \d» 

^lr.  Bay  ley,  in  this  term,  moved  for  a  rule  msi 
to  set  that  verdict  aside,  and  for  a  new  trial. 
As  the  facts  stood,  the  plaintiffs  did  not  make 
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ont  tbetr  case.  On  that  proof  the  defendant  was 
entitled  to  a  verdict  on  the  second  issue.  The 
payments  made,  together  with  the  amount  of 
the  returned  silver  tea  urn,  exceed  the  amount 
of  the  plaintiflTs  demand  ;  and  on  tlie  plaintiff's 
own  shewinsr,  hy  their  own  particulars,  have 
been  overpaid.  There  are  two  cases  in  point, 
the  first  is  that  of  Kenyon  v.  fTahes.^  That 
was  an  action  for  wages,  plea,  non  aisumpsU. 
The  particulars  of  demand  stated  a  claim  for 
wages,  at  I5t.  per  week,  amounting  altogether 
to  148/.,  and  gave  credit  for  paymenU  on  ac- 
count to  the  amount  of  70/.  At  the  trial  the 
defendant  put  tlie  particulars  in  evidence,  as 
shewing  a  payment  of  70/.;  and  the  jury 
having  found  tliat  the  pluntiff  was  only  en- 
titled to  wages  at  the  rate  of  7s-  per  week 
(which  destroyed  the  balance  of  78/.  claimed 
by  the  plfuntiff),  gave  a  verdict  for  the  defen- 
dant. On  motion  for  a  new  trial  the  Court 
held  that  the  particulars  were  properly  received 
in  evidence  as  an  admission  of  the  payment ; 
and  it  not  having  been  objected  at  the  trial 
that  they  could  only  be  used  in  reduction  of 
damages,  and  not  in  bar  of  the  action^  that  the 
verdict  ouglu  not  to  be  disturbed.  The  other 
case  is  that  of  Enttwich  v.  Herman^  which 
decided  that  where  a  plaintiff  gives  credit  in 
his  particulars  of  demand  for  payments,  whe- 
ther made  before  or  after  action  brought,  and 
goes  only  for  the  balance,  a  plea  of  payment  is 
to  be  taken  as  pleaded  to  such  balance ;  and  if 
the  defendant  proves  payments  to  that  amount 
independently  of  the  sums  credited  in  the  par- 
ticulars, he  is  entitled  to  a  verdict. 

Mr.  Justice  Patteson, — ^1  don't  see  any  doubt 
in  the  case :  the  right  of  action  accrues  upon 
the  delivery  of  the  goods.  It  appears  that  the 
original  bill  was  for  949/.  10#.,  it  was  subse- 

aueutly  reduced,  bv  the  payment  at  various 
mes,  ta  not  more  tkan  920/.  1 1«.  But  for  the 
difference  between  that  sum  and  the  amount 
of  the  original  demand,  I  am  of  opinio^  the 
plaintiff  is  entitled  to  recover,  notwithstanding 
the  misUkein  the  plaintiff's  particulars,  which 
erroneously  include  among  the  payments  the 
amount  of  an  article  which  was  in  fact  returned 
but  not  paid  for.  The  other  judges  concurred. 
Role  refused.— LffjR^  v.  AiickiethtcaUe,E.  T. 
1841.    Q.  B.  F.  J. 

^vttttCi  Beitttr  9tsrti((  Court. 

BAMKBUPT.  —  BOND.  —  BAIL.  —  BENDEB.  — 
SUBBTY.— 1  &  2  VIO.  C.  irO,  8.  8. 

I/a  bond  is  given  pursuant  to\S^2  ric.  c, 
1 10,  #•  8,  although  it  may  vary  in  one  word 
from  the  conditions  prescribed  by  that  stit- 
tute,the  court  wilt  construe  it  according  to 
the  intention  o/thepartiesy  and  if  the  def en- 
dent  has  been  reguittrly  rendered  before 
judgment,  the  court  will  set  aside  a  ca.  sa. 
which  has  been  issued  for  the  purpose  of 
fisting  the  sureties^ 
In  this  case  the  defendant,  who  was  a  trader, 
had  been  sued  for  an  amount  sufficient  to  con- 

a  2  Mee.  &  Wels.  764. 
b  6  Mee.  «e  Wele.  13. 


stitute  a  petitioning  creditor's  debt.  The  usual 
bond  was  given  with  sureties  required  by  the 
I  &2  Vic.  c.  1 10,  s.  8,  where  it  is  proposed  sum* 
marily  to  make  a  trader  commit  an  act  of  bank- 
ruptcv  by  not  paying,  or  securing  the  payment 
of  a  debt  to  the  petitioning  amount.  The  pro- 
visions of  the  section  requires  that  the  condi- 
tion of  the  bond  shall  be  *'  to  render  himself  to 
the  custody  of  the  gaoler  of  the  court  in  which 
such  action  shall  have  been  f>r  may  be  brought 
according  to  the  practice  of  such  court,  or 
mthin  such  time  and  in  such  manner  as  the 
said  court  or  anv  judge  thereof  shall  direct." 
The  condition  of  the  bond  actually  executed 
in  this  case  was  that  if  the  said  W.  Parkeo,  hit 
executors  or  administrators,  shall  pay  such 
sum  or  sums  of  money  to  the  said  R.  Saunder- 
son,  W.  Morris,  and  K.  S.  G.,  or  one  of  them, 
their  or  some  one  of  their  executors,  adminis- 
trators, or  assigns  as  shall  be  recovered  ia 
the  said  action  or  in  any  other  action  which 
may  have  been  or  shall  licreafter  be  brought 
for  the  resoverv  of  the  said  alleged  debt,  to- 
gether with  such  damages  and  costs  as  shall  be 
given  in  the  same,  or  shall  render  himself  to  the 
custody  of  the  goaler  of  the  court  in  which  the 
said  action  or  any  other  is  brought  for  recovery 
of  the  said  alleged  debt  according  to  the  prac- 
tice of  such  conrt  or  courts  within  such  time 
and  in  such  manner  as  the  sud  court  or  courts 
or  any  judge  thereof  respectively  shall  direct 
after  judgment  shall  have  been  recovered  in 
such  action  or  actions,  or  shall  obtain  a  legal 
dbcharge  or  release  from  the  said  alleged 
debt,  then  the  present  obligation  to  be  void, 
but  otherwise  shall  stand  and  remain  in  full 
force  and  effect."  The  word  "  or  "  was  thus 
omitted  in  the  bond,  although  introduceil  in 
the  statute  after  the  word  "  Court."  The  ac- 
tion,  at  the  instance  of  the  plaintiff,  only  pro- 
ceeded until  the  joinder  of  issue.  Notice  of 
trial  was  given  for  the  third  sittings  in  Mi- 
chaelmas Term,  and  an  intimation  given  that 
it  would  be  taken  as  an  undefended  cause.  An 
affidavit  of  merits  was,  however,  produced  on 
behalf  of  the  defendant,  and  the  cause  was 
allowed  to  stand  over  to  the  adjournment-day, 
with  judgment  of  the  term.  Before  the  ad- 
journment-day arrived  an  order  was  made  by 
Mr.  Justice  Coleridge  for  the  render  of  the 
defendant,  and  he  was  rendered  accordingly. 
Notice  was  served  of  the  render,  but  no  affix 
davit  of  such  render  was  sworn.  The  defen- 
dant's pleas  were  then  withdrawn,  and  judg- 
ment signed.  The  defendant's  sureties  then 
applied  to  Mr.  Justice  Patteson  to  obtain  an 
order  for  the  delivering  up  of  the  bonds,  but 
his  Lordship  doubting  his  authority  to  do  thi?, 
declined  making  any  such  order.  The  plain- 
tiff then  sued  out  a  writ  of  capias  ad  satis- 
faciendum,  and  lodged  it  with  the  sheriff  in 
order  to  fix  the  sureties,  it  being  supposed 
that  the  render  of  the  defendant  in  the  man- 
ner above  described  was  irregular.  Notice  of 
the  lodging  the  capias  ad  satisfaciendum  was 
accerdiogly  given  to  the  sureties.  On  their 
behalf  and*  on  that  of  the  defendant,  a  rule 
was  obtained  by  C  Cressweltf  calKng  on  the 
plaintiff  to  shew  cause  why  proceedings  on  the 
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captM  ad  suli^acieMdum  should  not  be  starred, 
aiw  the  defendant  discharged  out  of  custody. 

Afartim  ahevred  cause  a^ains^  this  rule,  and 
contended  that  whatever  mi/^bt  be  kite  lan- 
guage of  the  8th  section  of  th«  statnle  in 
qaestion,  an  to  the  form  of  the  bond  retiured 
by  it,  it  nras  ioiuiaierial,  as  the  present  case 
must  depend  on  the  languas^e  of  the  bond 
itself.    The  %Tord  **  or  *•  having  been  onHttcd 
in  the  bond,  whether  accidentally  or  inten- 
tionally, ootttd  make  no  diflference  in  the  con- 
stmction  which  the  Court  wovld  put  on  it. 
The  bond  beiaf^  read  as  it  now  stood>  dearly 
reauired  that  the  render  should  be  made  **  after 
juOKnent  recovered."  Here,  however,  tbe  ren- 
der had  taken  place  long  before  even  the  pleas 
were  withdrawn^    The  coalition  of  the  bond 
had  not  been  fulfilled.    Should  the  Court, 
hoirever,  be  of  opinion  that  the  bond  might  be 
eonstmed  aa  if  the  word  ^  er  "  was  introditced 
into  it,  Uk4  therefore  that  a  render  according 
to  the  eonrae  nmd  practice  of  the  Court  woulil 
saffice,  though  before  jadgment  signed,  still 
the  render  had  been  made  coatranr  to  that 
practice.    It  was  true,  that  notice  of  the  ren- 
der had  been  given,  but  no  affidavit  of  that 
Bolice  of  render  had  been  made ;  and  that, 
according  to  the  practice  of  the  Court,  was 
required,  in  order  to  constitute  tbe  render 
valid.    Not  having  been  made,    the   Court 
could  not  consider  the  render  regular,  and 
therefore  the  proceedinirs  of  the  plaintiff  in 
raiiu^  out  the  caphs  ad  iatis/actendum  were 
perfectly  regular.    No  power  to  give  relief  to 
these  smetiea  was  vested  in  the  Court  by  the 
1  &  2  Vict.  c.  110,  8.  8,  as  waa  the  case  with 
respect  to  bail,  under  the  statute  of  4  Ann. 
c.  Ifi,  8.  20.    The  plaintiff  had  therefore  a 
right  to  proceed,  and  the  Conrt  had  no  power 
to  interfere  by  way  of  injanctiott.    The  plMn- 
tiff  had  no  objection,  if  the  Court  thought  it 
right,  to  tbe  discharge  of  tlie  defendant  out  of 
the  custody  of  the  marshal,  in  which  he  was  at 
present,  the  object  being  to  proceed  against 
the  sureties. 

Cretweli  supported  the  rnle,  and  contended 
that  the  render  by  the  sureties  of  the  defendant 
was  clearly  regular,  and  the  latter  being  legally 
in  custody,  pursuant  to  a  regular  committilur, 
a  etpioi  ad  sutii/actendum  against  him  was 
dearly  iUega),  and  ought  to  be  set  aside.  With 
respect  to  the  bond  and  the  omission  of  the 
word  '^or,"  no  ground  whatever  waa  afforded 
by  that  omitaioo  for  cootending  that  the  render 
was  irregular.  The  statute  prescribed  certain 
cooditiona  to  be  introduced  into  ^a  bond  pro- 
vided by  the  8th  section,  and  the  intention  of 
the  parties  clearly  waa  that  the  bond  in  the 
PRsent  case  ahould  contain  the  prescribed 
conditions.  The  court  woahl  therefore  con- 
ttrue  tbe  bond  in  conformtty  with  those  inten* 
tioBs,  aad  would  not,  from  the  mere  omission 
of  the  word  "  or,**  frustrate  the  intentions  of 
ue  teipslaturew  If  so  construed,  all  that  was 
fcqaired  was,  that  the  render  ahould  be  accord^ 
^te  the  practice  of  the  court.  It  was  per- 
>^7  clear  that  the  render  in  the  present  case 
^«  so  made;  a  regular  com mittitur  was  pro- 
cored,  and  notice  of  the  render  given  ;  as  to 


the  affichivit  of  the  notice,  no  such  affidavit  was 
required  in  order  to  miike  the  render  good. 
That  was  only  requii^ite  as  a  preliminary  for 
obtaining  the  bail*piece  from  the  office.  The 
plaintiff,  therefore,  had  no  right  to  issue  a 
capus  »d  satu/ftciendumf  and  having  issued  it, 
that  constituted  an  irregularity  which  the  court 
would  interfere  to  set  aside.  For  the:»e  rea- 
sons, the  present  rule  ought  to  be  made  abso- 
lute. 

Cur,  adv.  vuit, 

Coleridge,  J.— This  was  a  rule  for  setting 
aside  the  cu,  sa,  and  staying  all  proceeding* 
on  the  bond,  under  tbe  following  circum- 
stances :— The  bond  liad  been  given  under  the 
1  &  2  Vict.  c.  110,  s.  8,  before  the  trial,  and 
an  eje  parte  order  was  obtained  to  render  the 
defendant  in  discharge  of  his  sureties  $  tbe 
render  was  made  and  notice  given,  whereupon 
the  pleas  were  withdrawn  and  final  judgment 
aigneil,  on  which  the  ca.  m.  was  issued  for  the 
pui^ose  of  fixing  tbe  sureties* 

Cause  was  shewn  uixm  aeveral  grouadu,  one 
of  which  was  disposed  of  in  fact,  namely,  the 
alleged  want  of  a  conmiiiitur,  which  appeared 
upon  the  affidavit  to  have  been  duly  made. 
Then  it  waa  said,  that  tbe  render  had  not  been 
nsade  in  pursuance  of  the  condition  of  the 
bond.  Upon  referring  to  which,  it  appeared 
that  by  inadvertence  the  word  '*  or  "  had  been 
omitted,  and  instead  of  being  conditioned  to 
render^  &c.  according  to  the  practice  of  the 
Court,  or  within  such  time  and  in  such  man- 
ner as  the  said  Court  or  any  Judge  thereof 
shall  direct  after  judgment  shall  have  been 
recovered  in  such  action,  the  condition  ran 
with  the  same  words,  omitting  only  tbe  word 
or.  Upon  this,  it  was  argued  that  a  render 
before  judgment  waa  irregular,  for  that  the 
words  **  after  judgment,"  overrode  the  whole 
sentence,  so  that  no  render  could  be  made 
until  after  iudgment.  In  Owston  v.  Coates, 
10  Ad.  h  El.  197,  the  Court  decided  that  the 
words  "  after  judgment  '*  do  not  in  tbe  statnte 
apply  to  a  render,  "  according  to  the  practice 
of  the  Court."  According  therefore  to  the  spirit 
of  that  decision,  the  statute  divides  at  tbe  dis- 
junctive "or,"  aud  the  latter  branch  becomes 
inseneible,  if  the  disjunctive  *'  or  *'  be  omttte<t. 
As  then  this  render  was  before  judgment,  if  it 
were  according  to  the  practice  of  the  Court, 
which  for  the  purpose  of  the  present  objection 
1  may  assume  it  to  be,  I  think  f  am  quite  at 
liberty  to  reject  as  superfluous  the  words  which 
follow  "  the  practice  of  the  Court "  from  the 
condition,  and  so  this  objection  will  fail.  But 
then  it  was  said  that  there  had  been  no  affida- 
vit of  the  notice  of  the  render,  and  that  by 
R.  G.  1  Ann.  R.  2,  such  affidavit  was  a  neces- 
sarv  preliminary  to  the  discharge  of  the  bail— 
and  without  it,  the  render  was  void .  This  point 
came  before  the  Court  in  the  case  of  bail  in 
Rejf  V.  The  Sheriff  of  Aiiddleses,  I  Chit.  Rep. 
360,  and  the  Court  held  '*  that  tbe  affidavit  was 
necessary  only  in  order  to  get  the  bail-piece 
out  of  the  office,  and  was  not  necessary  to 
make  the  render  complete,  9o  as  to  discbarge 
the  bail."  But  in  casee  Tike  the  present,  there 
is  no  bail-ptece,  and  I  am  therefore  authorised 
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in  sayiD^  that  the  affidavit  is  not  necessary  for 
any  purpose;  and  although  the  render  is  to  be 
according  to  the  practice  of  the  Court,  it  is 
clear  that  these  words  must  receive  a  liberal 
interpretation ;  a  literal  following  of  the  prac- 
tice in  bail  cannot  be  required  in  all  particu- 
lars, and  it  is  rather  by  way  of  analogy  than  in 
exact  detail  that  compliance  at  all  is  required. 
It  was,  however,  urged,  that  the  ca.  sa.  being 
sued  out  to  fix  the  bail  was  regular,  because 
although  the  defendant  was  in  custody,  he  wa« 
not  so  by  any  act  of  the  plaintiff.  But  as  the 
object  of  a  ca,  sa.  againfit  the  priucipid,  is  to 
give  the  bail  notice,  and  where  the  principal 
18  already  in  the  sheriff's  custody,  although  at 
the  suit  of  another  person,  it  has  been  decided 
that  the  plaintiff  cannot  have  a  return  of  non 
est  inventus  to  it,  it  seems  to  me,  applying  the 
prtncipl«  of  those  decisions  to  the  present  case, 
that  tms  ca,  sa,  was  unnecessary  and  irre^lar 
— the  defendant  having  been  already  committed 
to  prison  in  this  very  cause,  at  the  instance  of 
the  sureties  or  bail — and  with  notice  thereof 
to  the  plaintiff.  This  rule  will  therefore  be 
absolute  for  setting  aside  the  ca.  sa,,  and  stay- 
ing all  proceedings  on  the  bond.  The  rule 
also  extended  to  the  discharge  of  the  defendant 
out  of  custody  as  to  this  action,  to  which  no 
opposition  was  made. 

Rule  abs  ilute  with  costs. — Saunderson  v. 
Parker,  H.  T.  184 1.    Q.  B.  P.  C. 


LAW  BILLS  IN  PARLIAMENf. 

%0Uif£  of  EorU. 
For  holding  Petty  Sessions  and  Summary  Trials. 

[In  Committee.]  Earl  Devon. 

Drainage  of  Buildings.  [Id  ctSele  Committee.] 
Turnpike  Acts  Continuance.  [Passed.] 

To  limit  the  Criminal   Jurisdiction    of  the 
Quarter  Sessions.  [For  2d  reading.] 

For  rendering  a  Release  as  effectual  as  a  Lease 
and  Release.  [For  ^d  reading.] 

Tithes  Recovery.  [For  2d  reading.] 

Double  Costs,  &c.  [For  2d  reading.] 

Annual  Indemnity.  [For  2d  reading.] 

fknviit  of  Cotmnoiuf . 

For  facilitating  the  administration  of  justice 
(in  Chancery),  No.  1.    Attorney  General. 
[In  Committee.] 

To  facilitate  the  Administration  of  Justice  in 
.   the   House  of  Lords  and   Privy  Council, 
No.  2.  Sir  £.  Sugden. 

[In  Committee.] 

County  Courts.  Mr.  F.  Maule. 

[to  consider  Report.] 

Bankruptcy,  Insolvency,  and  Lunacy. 
[In  Committee.] 

To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. . 
[In  Committee.]  Mr.  C.  BuUer. 


To  allow  Writs  of  Error  in  Mandamus, 
_       ,  Sir  F.  Pollock. 

Poor  Law  Amendment.       [In  Committee.] 
For  the  Registration  of  Parliamentary  Electors. 

[In  Committee.]  Lord  John  Russell. 

For  the  better  regulation  of  Railways. 

Mr.  Labouchere. 
County  Coroners'  Election.    Mr.  Packington. 

[In  Committee.] 
Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
Copyhold  and  Customary  Tenures. 

{.Committed  pro  farmi,  and  reprinted. 
Further  considerajou  of  Report  on 
April  28.]  Mr.  Hope. 

Administration  of  Justice  in  Boroughs. 
[In  Committee.]  Attorney  General. 

To  facilitate  the  Transfer  of  Real  and  Personal 
Property  held  in  trust  for  Charitable  Pur- 
poses. Mr.  James  Stewart. 
[In  Committee  ] 

For  the  Enrolment  of  Burgesses. 
[For  2d  reading.] 

Designs  Copyright.  [For  2d  reading.] 

Tithes  Recovery.  Captain  Pechell. 

[Passed.] 

To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart. 

To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 
Middlesex  Sessions.  [In  Committee.] 

County  Bridges.  [In  Committee.] 

Punishment  for  Offences  against  the  Person. 

[in  Committee]  Lord  J.  RusselL 

Punishment  for  Embezzlement. 

[For  2d  reading.]     ^   Lord  J.  Russell. 
To  amend  the  Law  of  Sewers. 

[In  Committee.] 

Banking  Copartnerships.  [Passed.] 


THE  EDITOR'S  LETTER  BOX. 


A.  need  not  be  examined  a  second  time. 
He  must  give  the  usual  notice  of  admissioD, 
and  apply  to  a  Judge  for  a  fiat. 

The  statement  of  the  Distribution  of  an 
Intestate's  Estate  in  the  prorince  of  York  is 
acceptable. 

We  refer  H.  G.  to  the  articles  on  the  Law 
of  Marriage  in  Vols.  19  &  20. 

The  communications  of  J.  B.  W. ;  G.  S. ; 
"  Amicus  ;•*  "CivisA^j"  and  «  Kent/'  are 
unavoidably  deferred. 

%jF  An  Index  to  the  Statutes  effecting 
Changes  in  the  Law  during  the  last  ten  yeara, 
and  to  the  4000  Cases  reported,  and  the 
Points  decided  in  each  Case,  with  the  other 
Principal  Matters  in  the  first  Twenty  Volumes 
of  the  Legal  Observer, — has  just  been  pub- 
lished^ ana  may  be  had  (by  order)  of  all  Book- 
sellers. 
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Peitinct,  et  nescire  malum  eat,  agitamua. 


tloRAf. 


tHE  t^ROGJRiSSS  OF  LAW  REFORM. 


Dp  the  yarious  bills,  of  which  we  have  told 
the  weekly  progress  during  the  present  Ses- 
sion^ having  a  reform  or  alteration  in  the 
law  for  their  object,  the  only  important 
measures  which  seem  likely  to  pass  are  the 
Chancery  Reform  Bill  and  the  Copyhold 
Enfranchisement  Bill.  The  first  of  these 
has  now  passed  through  Committee,  and  as 
it  contains  the  compensation  clause  to  Mr. 
Scarlett, — which  is,  however,  to  cease  on 
his  becoming  a  peer,— we  do  not  think  there 
wUl  be  any  difficulty  in  its  passage  through 
the  Upper  House.  The  Copyhold  Bill  went 
through  Committee  on  Wednesday,  and  the 
Eeport  stands  for  Monday  next.  It  has 
now,  therefore,  so  few  steps  to  go  through, 
that  we  do  not  think  that  any  untoward 
event  can  prevent  its  passing;  and  thus, 
after  three  years'  disappointment,  we  believe 
that  the  friends  of  the  measure  may  at  last 
t«joice  in  its  safety.  We  understand,  how- 
ever,  that  some  alterations  were  made  in 
Committee.  The  Commission  is  cut  down 
from  ten  to  five  years  j  the  Commissioners 
are  to  have  power  to  settle  all  disputes  not 
relating  to  mines  or  minerals,  or  to  boun- 
ces ;  the  custom  of  gavelkind,  so  far  as  it 
exists  in  the  county  of  Kent,  is  not  to  be 
affected ;  and  several  other  minor  alterations 
have  been  made. 

The  Punishment  of  Death  Bill  came  on 
on  Monday,  and  much  discussion  took  place 
^J  it.  The  first  point  discussed  was,  the 
^ging  the  punishment  for  setting  fire  to 
**er  Majesty's  ships,  arsenals,  &c.,  from 
*eath  to  transportation.  The  present  pu- 
J^Jshment  of  death  was  continued  by  a 
"majority  of  122  to  1 10.  Next  came  the 
question  of  the  removal  of  death  from  rape 
and  unnatural  crimes,  and  this  was  con- 

vot.  XXII.— Ko.  653. 


tinned  by  a  much  larger  majority,  123  to  6l. 
Then  the  various  kinds  of  attempts  to  mur- 
der came  under  discussion : — administering 
poison,  wounding  with  intent  to  murder, 
burglarious  breaking  any  house  with  intent 
to  murder,  &c.  These  offences  are  still  to 
be  punishable  with  death.  Altogether,  the 
discussion  on  this  subject  has  ended  by 
leaving  the  penal  law  very  nearly  as  it  Was 
at  its  commencement^  and  we  are  inclined 
to  think  that  until  some  further  experience^ 
this  is  the  wiser  course. 

The  Coroner's  Bill  occupied  the  whole  o^ 
Wedn^day  night,  and  probably  will  pass 
this  Session.  The  allowances  to  the  coro- 
ner have  very  properly  been  increased  to 
eighteen  pence  a  mUe  one  way  on  the  whole, 
over  and  above  the  fees.  This  we  consider 
only  to  be  an  act  of  bare  justice  to  this  re* 
spectable  officer. 

The  Lease  and  Release  Bill  was,  on  the 
motion  of  the  Lord  Chancellor,  read  a  se- 
cond time  on  lliursday,  and  will,  no  doubt, 
soon  become  the  law  of  the  land.  On  the 
same  evening,  on  a  question  from  Lord 
Ellenborough,  the  Lord  Chancellor  stated 
that  the  Orders  for  making  a  change  in  the 
practice  of  the  Court  of  Chancery  were  in  a 
state  of  forwardness,  but  he  could  not  state 
the  exact  time  when  they  would  be  laid 
before  Parliament. 

The  County  Courts  Bill  has  been  further 
postponed  till  the  17th  instant.  We  un- 
derstand that  considerable  alterations  will 
be  made  in  the  details  of  the  bill  before  it 
proceeds  further,  and  the  probability  is,  that 
it  will  not  pass  this  session. 

The  votes  of  the  House  shew  that  the 
Lord  Chiincellor  and  the  Master  of  the  Rolls 
will  give  evidence  before  the  committee  on 
the  removal  of  Courts,  and  so  will  the  Vice 
Chancellor.  They  are  all  in  favour  of  the 
change. 
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The  Law  of' Joint  Stock  Companies. 


THB 

LAW  OF  JOINT  STOCK  COMPANIES. 

JOINT  STOCK  BANK8. 

We  have  very  recently  stated,  at  consider- 
able length,  the  statutes  relating  to  joint 
stock  banks,  and  the  cases  decided  on  them, 
21  L.  0. 129,  273 ;  and  ii?  particular  those 
"which  relate  to  actions  against  the  public 
officer  appointed  under  7  Geo.  4,  c.  46,  and 
1  &  2  Vict.  c.  96.  It  has  been  recently 
held,  that  these  statutes  do  not  apply  to 
demands  made  by  one  or  more  members  of 
a  partnership  agaiQst  the  other  members  of 
that  partnership.  Thus,  where  A.  filed  a 
bill  against  the  public  officer  of  a  joint 
stock  bank,  allegmg  that  he  had  been  in- 
duced to  purchase  500  shares  in  thel  bank 
by  the  fraudulent  representations  made  by 
the  directors  in  their  reports  as  to  the  prosit 
perous  state  of  the  company's  afiairs,  an4 
praying  for  a  declaration  to  that  effect,  and 
that  the  purchase  might  be  declared  void  as 
between  the  company,  and  that  the  latter 
might  repay  him  his  purchase  money.  Sir 
L.  Shadweil,  V.  C.  said— ^'  There  has  been 
a  legislative  interpretation  put  by  the  act 
1  ft  2  Vict,  on  the  effect  of  the  act  of  7 
G.  4.  though  there  are  words  in  the  7  G.  4, 
which  might,  I  think,  have  made  it  ques- 
tionable at  least  whether  the  act  of  Geo.  4, 
did  not  itself  comprehend  the  very  cases 
which  are  provided  for  by  the  i  &  2  Vict. 
However,  the  act  of  the  1  &  2  Vict.,  after 
reciting  the  act  of  the  7  Geo.  4,  and  an  act 
of  the  6  Geo.  4,  and  that  it  was  expedient 
those  acts  should  be  amended,  proceeds  to 
enact :  *'  that  any  person  now  being,  or 
having  been,  or  who  may  hereafter  be,  or 
have  been,  a  member  of  any  copartnership 
now  carrying  on,  or  which  may  hereafter 
carry  on  the  business  of  banking  under  the 
provisions  of  the  sud  recited  acts,  may  at 
any  time  during  the  continuance  of  this  act, 
in  respect  of  any  demand  which  such  per- 
son may  have,  either  solely  or  jointly  with 
any  other  person,  against  the  said  copartner- 
ship, or  the  funds  or  property  thereof,  com- 
mence and  prosecute,  either  solely  or  jointly 
with  any  oUier  person  (as  the  ease  may  re- 
quire),anyaction,  suit,  or  other  proceeding  at 
law  or  in  equity,  against  any  public  officer 
appointed,  or  to  be  appointed,  under  the 
provisions  of  the  said  acts,  to  sue  and  be 
sued  on  the  behalf  of  the  said  copartnership; 
and  that  any  such  public  officer  may,  in  his 
owii  name,  commence  and  prosecute  any 
action,  suit,  or  other  proceeding,  at  law  or 
in  equity,  against  any  person  being  or  hav- 
ing been  a  member  of  the  said  copartner- 


ship, either  alone,  or  jointly  with  any  other 
person  against  whom  any  such  copartner- 
8}iip  has  or  may  have  any  demand  what- 
soever; and  that  every  person  being,  or 
having  been  a  member  of  any  such  copart- 
nership, shall  either  solely  or  jointly  with 
any  other  person  (as  the  case  may  require) 
be  capable  of  proceeding  against  any  such 
copartnership,  by  their  public  officer,  and 
be  liable  to  be  proceeded  against,  by  or  for 
the  benefit  of  the  said  copartnership,  by 
such  public  officer  as  aforesaid,  by  such 
proceedings,  and  with  the  same  legal  con- 
sequences as  if  such  person  had  not  been  a 
member  of  the  said  copartnership,  and  that 
no  action  or  suit  shall  in  anywise  be  affected 
or  defeated  by  reason  of  the  plaintififs  or 
defendants,  or  any  of  them  respectively,  or 
any  other  person  in  whom  any  interest  may 
be  averred,  or  who  may  be  in  anywise  in- 
terested or  ooneemed  in  $uch  action,  being 
or  having  been  a  meinber  of  the  said  co^ 
partnenhip ;  and  that  all  siich  actions,  suits, 
and  proceedings,  shaU  be  conducted  and 
have  effect  as  if  the  same  had  been  b^ 
tween  strangers,"  I  look  upon  this  as  a 
legislative  declajration  that  the  particular 
cases  which  were  provided  for  by  1  &  2 
Vict.,  were  not  provided  for  by  the  7 
Geo.  4.  But  it  is  perfectly  plain  that 
the  act  of  the  1  &  2  Vipt.,  though  it  meant 
to  give  relief  in  a  case  where  one  mem- 
ber of  a  partnership  might,  either  solely 
or  jointly  with  another  person,  have  a  de- 
mand against  the  partnership,  or  vice  versd, 
the  partnership  might  have  a  demand 
against  a  member  of  the  partoeiship,  either 
solely  or  jointly  with  some  oth^r  person^ 
no  part  of  it  can.  by  any  eonstruction, 
however  forced,  be  made  to  provide  for 
determining  a  question  betw^n  one  mem- 
ber of  a  partnership  as  such,  and  the  other 
members  of  the  partnership  as  suQb.  In 
my  opinion,  therefore,  there  is  no  ground 
whatever  for  making  Connell  a  party  tp 
this  suit  in  the  character  of  public  officer  of 
the  company,  thereby  representing  the 
whole  company.*'  Seidon  v.  Conneii,  10 
Sim.  58.  In  the  same  ease,  A>  having 
filed  a  bill  against  a  company,  and  also 
against  some  of  the  directors  of  the  com- 
pany, praying  relief  against  the  company, 
and  if  he  should  be  held  not  to  be  entitled 
to  relief  against  the  company^  then  praying 
relief  against  the  directors:  it  was  held 
that  the  bill  was  demurrable. 

Some  other  points  have  been  recently 
decided  on  this  subject.  Two  of  three 
partners,  again^  whom  a  joiqt  fiat  had 
issued,  were    members    of   a  joint-stock 
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banking  company,  the  firm  of  the  three 
being  jointly  indebted  to  the  banking  com- 
pany at  the  time  of  their  bankruptcy: 
Held,  that  the  banking  company  could 
prove  against  the  joint  estate  of  the  three. 
E^  parte  Law,  in  re  Hague,  1  Mont.  Dea.  & 
De  G.  1 6.  A  creditor  of  a  joint-stock  bank- 
mg  company  may  sue  out  a  fiat  against 
any  individual  member  of  the  company^ 
without  proceeding  ia  the  first  instance 
tgainst  the  public  officer  of  the  company, 
ttoder  the  provisions  of  the  7  Oeo.  4,  c.  46. 
The  Court  of  Review  will  not  stay  the  ad- 
vertisement, after  adjudication,  unless,  upon 
the  inspection  of  the  proceedings,  it  finds 
the  depositions  insufficient,  on  the  face  of 
them,  to  establish  the  bankruptcy.  Ex 
pQTle  Wood,  in  re  Wood,  Ibid.  92.  Where 
a  party  held  shares  in  a  joint-stock  banking 
company  for  a  period  of  two  years,  and  re- 
ceived successively  two  years'  dividends  on 
his  shares :  Held,  that  this  was  not  suffi- 
cient to  constitute  a  trading  as  a  banker. 
Eiporte  Wyndkam,  in  re  Byrom,  Ibid.  146*. 


NOTES  ON  EQUITY. 

PaOCBKDINO    IN    TWO    COURTS. 

Ik  MocKer  v.  Reed,  1  Ball  &  B.  318,  Lord 
MoMuers,  L  C,  said,  *'  after  the  plaintiff 
has  obtained  a  decree  to  account,  he  is  not 
at  liberty  to  dismiss  the  bill.  Having  got  the 
relief  he  prayed,  his  flection  is  made,  and  he 
cannot  afterwards  proceed  at  law."  In 
Wilton  vv  fFetherherd,  2  Mer,  406,  Sir  fV. 
Grant,  M.  R.  (acting  on  this  case)  after  a 
decree  to  account,  granted  an  injunction  on 
the  application  of  the  defendants  to  restrain 
the  plaintiff  from  proceeding  at  law  in  an 
actbu  commenced  by  him,  pending  the  suit 
in  Equity.  See  also  Booth  v.  Leicester, 
I  Keen,  579,  and  3  Myl.  &  C.  458 ;  Edge- 
combe  V.  Carpenter,  1  Beav.  171.  These 
^  were  recently  acted  on  by  Lord  Lang- 
jWe,  M.  R,,  in  a  case  in  which  the  parties 
°»^g  instituted  a  suit  in  the  CJourt  of 
^ncery,  and  having  obtained  a  decree  for 
jn  account,  commenced  proceedings  in  the 
Court  of  Session  in  Scotland,  against  seve- 
^o{  the  defendants.     His  lordship  said, 

'The  cases  which  have  been  cited.  Mocker 
▼.  Rftd,  and  WiUtm  v.  Wetherherd,  and  the 
«w  of  Booth  y.  Leyeesier,  as  it  was  decided 
°y  the  Lord  Chancellor,  sufficiently  dcter- 
n^c  that  the  Court  has  jurisdictiim  to  in- 
terfere in  a  case  of  this  nature  ;  and  it  is 
iJerefore  reduced  to  this  question  whether 

?» IS  a  proper  question  in  which  to  exer- 
^  that  jurisdiction  ?     I  do  not  mean  to 


express  any  opinion  whatever  upon  certain 
yery  important  points  which  have  been 
raised  here.  1  do  not  mean  to  say  that  a 
plaintiff  can  in  no  case,  pending  proceedings 
under  a  decree,  be  permitted  to  pursue  any 
auxiliary  remedy  in  a  foreign  country.  I  do 
not  mean  to  say  that  he  cannot  avail  him- 
self in  any  case  of  the  proceedings  which 
may  be  adopted  in  a  foreign  country,  for  the 
purpose  of  attaching  the  property  of  his 
debtor,  or  of  obtaining  security  thereon ; 
nor  do  I  say  that,  pending  proceedings  in 
the  master's  office,  he  may  not  in  any  casQ 
be  permitted  to  adopt  proceedings  in  a  fo« 
reign  country,  for  the  purpose  of  preventing 
a  prescription  running  there,  which  would 
deprive  him  of  every  remedy  in  that  coun« 
try.  There  may,  I  conceive,  be  special  cir- 
cumstances under  which  a  party  may  be  at 
liberty  to  proceed  in  a  foreign  coudtry,  for 
all  or  any  of  those  purposes;  but  1  am 
clearly  of  opinion  that  a  party  ought  first 
to  apply  to  the  court  for  leave  to  adopt  such 
proceedings,  if  special  circumstances  do 
exist,  as  if  the  defendants  have  no  available 
property  in  this  country,  or  the  defendants 
in  this  country  are  insolvent,  or  in  short, 
where  there  are  any  other  reasons  why  the 
remedy  should  be  pursued  in  another  coun- 
try." Wedderburn  v.  Wedderburn,  2  Beav, 
214.  __ 

▲XRNDIirO  AFTBB  INJUNCTION. 

Whbrx  an  injunction  has  been  granted  on 
the  merits,  a  motion  to  amend  without  pre- 
judice  to  the  injunction  is   a  motion  of 
course,  but  where  it  has  issued  on  account 
of  delay,  notice  of  the  motion  must  be  given, 
and  the  proposed  amendments    must  be 
stated.    Pratt  v.  Archer,   1  Sim.  &  Stu. 
433,     In  a  late  case,  the  plaintiff  obtained 
a  special   injunction,    and  the  defendants 
subsequently  filed  a  general  demurrer,  after 
which,  and  before  the  demurrer  had  been 
set  down,  the  plaintiff  obtained  an  order  dl 
course  to  amend  "  without  prejudice  to  the 
injunction,"  and  this  was  held  to  be  regu- 
lar.    It  was  held  in  the  same  case  that  after 
a  demurrer  the  plaintiff  may,  before  it  has 
been  argued,  obtain  an  order  to  amend ;  the 
only  question  is,  what  costs  he  is  to  pay  ? 
and  that  depends  upon  whether  the  demur* 
rer  has  been  set  down  or  not.     Warburton 
V,  London  and  Blackwall  Raiiway  Company, 
2  Beav.  253. 

APFOnTfONMBNT  ACT. 

By  stot.  4  W.  4,  c.  22,  (printed  8  L.  O. 
161)  8.  2,  it  is  enacted  that  all  rents,  ser- 
vices reserved  on  any  lease  by  a  tenant  ia 
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fee,  or  for  finy  life  interest,  or  by  any  leaee 
granted  under  any  power,  and  all  rent- 
charges  and  other  rents  made  payable  or 
coming  due  at  fixed  periods,  shall  be  appor- 
tioned, &c.  Lord  Cottenham.  C,  has  held 
that  this  act  does  not  apply  to  rents  payable 
by  tenants  from  year  to  year,  which  have 
not  beeo  reserved  by  an  instrument  in  wri- 
ting. "  I  am  clearly  of  opinion  that  the 
statute  does  not  apply  to  this  case.  First, 
it  enumerates  the  most  worthy  subject,  viz. 
rent  service,  that  is,  rents  reserved  under 
leases  ;  then  it  proceeds  to  give  an  enume- 
ration of  various  other  subjects,  concluding 
with  a  general  clause,  large  enough  to  em- 
brace every  kind  of  payment  coming  due  at 
fixed  periods,  and  it  requires  that  they 
should  be  under  an  instrument  executed 
after  the  passing  of  the  act.  But  there  was 
no  intention  on  the  part  of  the  legislature 
to  make  any  distinction  between  the  several 
matters  which  are  the  subject  of  the  enact- 
ment, as  to  whether  the  payments  should  or 
should  not  be  under  an  instrument  in  wri- 
ting. Even  in  the  case  of  the  least  worthy 
of  the  subject-matters  which  the  section 
enumerates,  it  was  intended  that  the  instru- 
ment creating  or  evidencing  the  payment 
should  be  in  writing  ;  and,  d  fortiori,  that 
was  so  as  to  the  most  worthy,  the  only 
question  being  as  to  the  time  at  which  the 
instrument  was  so  to  be  executed."  In  re 
Markhy,  4  M   &  C.  484. 


NEW  BILLS  IN  PARLIAMENT. 


or  Equity  at  Westminster,  or  of  the  Orcat  Sc^-» 
sions  in  Wales,  or  of  the  Counties  Pdlatine  of 
Chester,  Lancaster,  and  Durham,  or  before 
any  Judge  or  Master  or  other  officer  of  any  of 
the  said  Courts,  should  cease  and  determine : 
And  doubts  have  been  entertained  whether, 
under  the  said  last-mentioned  statute,  the 
stamp  duty  of  two  shilUous  and  eixpence  im- 
posed upon  affidavits  by  and  under  the  said 
first  recited  act  was  repealed,  anri  had  ceased 
and  determined  in  regard  to  all  affidavits  what- 
soever or  wheresoever  to  be  filed,  read  or 
used,  or  only  in  regard  to  affidavits  to  be  filed 
and  used  in  any  action  or  suit:  And  that  it  is  ex- 
pedient and  necessary  that  such  doubts  shoold 
be  forthwith  put  an  end  to  and  determined  i 

It  is  therefore  proposed  to  l>e  enacted  and 
declared,  that^  the  said  stamp  duty  of  two 
shillings  and  sixpence  imposea  upon  affidavits 
under  and  by  virtue  of  the  saidT  first- recited 
act,  shall  be  adjudtred,  deemed  and  taken  to 
have  been  repealed,  and  to  have  ceased,  de^ 
termined  and  been  put  an  end  to  from  the 
time  of  the  passuig  nt  the  said  second-recited 
act,  upon  aU  affidavits  whatsoever,  whether  to 
be  read,  filed  or  used  in  any  action  or  suit,  or 
otherwise,  howsoever  or  wheresoever  to  be 
read,  filed  or  used ;  and  that  all  affidavits  which 
shall  or  may  have  been  read,  filed  or  used  since 
the  passing  of  the  second-recited  act  in  any 
Court  or  place,  or  before  any  Judge  or  juris- 
diction whatsoever,  without  being  stamped 
according  to  the  provisions  of  the  said  first- 
recited  act,  shall  l>e  adjudged,  deemed,  held 
and  taken  to  have  been  lawfully  and  rightfully 
read,  filed  and  used,  to  all  intents  and  pur- 
poses  whatsoever,  and  as  if  no  stamp  duty  had 
ever  been  imposed  upon  such  affidavits  by  the 
first-recited  act,  or  any  other  act  or  statute 
whatsoever. 


TURNPIKE  ROADS. 

A  Bill  has  been  brought  in  to  remove  doubts 
relating  to  tolls^  and  to  enact  that  no  toll  shall 
be  demanded  or  taken  for  any  horse,  ass, 
sheep,  swine,  or  other  beast  or  cattle  of  any 
kind  whatsoever,  or  of  any  waggon,  cart, 
vehicle,  or  other  carriage  of  any  kind  what- 
soever, which  shall  only  cross  any  turnpike 
road,  or  shall  not  pass  above  one  hundred 
yards  thereon. 

STAMPS  ON  LAW  PROCEEDINGS. 

This  Bill  recites  that  by  65  Geo.  3,  c.  184,  a 
stamp  duty  of  two  shillings  and  sixpence  was 
imposed  (amongst  others)  upon  affidavits  to  be 
filed,  read  or  used  in  any  of  the  Courts  of  Law 
or  Equity  at  Westminster,  or  of  the  Great  Ses- 
sions in  Wales,  or  of  the  Counties  Palatine  of 
Chester,  Lancaster,  and  Durham,  or  before 
any  Judge  or  Master  or  other  officer  of  any  of 
the  said  Courts:  And  that  liy  5  Geo.  4,  c.  41. 
it  ivas  (tniongst  other  things)  enacted,  that 
from  and  after  the  10th  October,  1824,  the 
stamp  duly  payal)Ie  upon,  for  and  in  respect 
^f  a tli davits  to  be  filed,  read  or  used  in  any  ac- 
1  or  suit  in  any  of  the  sa^d  (/ourts  of  Law 


POINTS 

IN  COMMON  LAW  PRACTICE.  BY 

QUESTION  AND  ANSWER. 

No.  V. 


SUING  IN  ANOTHEE'S  NAHE. 

81."  Can  a  cestui  que  trust  enforce  his  rights 
at  law  without  the  consent  of  his  trustee  ? 

82.  Can  the  plaintiff  on  record,  as  the  trustee 
of  another,  be  examined  as  a  witness  in  the 
cause ;  and  if  not,  state  the  reason  ? 

83.  Can  the  immediate  owner  of  the  inherit- 
ance to  an  estate,  his  title  thereto  being  un- 
disputed, after  tendering  an  indemnity  to 
the  trustee  of  an  outstanding  term,  bring  an 
ejectment  on  the  demise  of  the  latter  ? 

84.  If  there  be  any  dispute  about  the  inhe- 
ritance as  to  the  right  heir,  what  may  the 
trustee  do? 

85.  Where  the  landlord  of  a  commonahic 
tenement  oflTerod  an  indemnity  to  his  tenant, 
and  commenced  an  action  in  the  name  of 
the  latter  for  an  encroachment  on  the  com- 
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mon  by  cuclo^ure,  what  would  the  Court  do 
if  the  tenant  released  the  action  ? 
S6.  Cta  a  landlord  sue  in  the  name  of  his 
tenant  witboat  his  consent;  and  if  so,  in 
what  case  ? 

87.  Can  a  landlord  defend  an  ejectment 
brought  in  the  tenant's  name  without  his 
anthority,  on  any  and  what  conditions  ? 

88.  What  authority  is  implied  by  assigQlng  a 
debt  to  another? 

89.  Can  a  debtor,  after  action  brought  and 
notice  of  assignment,  take  a  release  from 
the  assignor  or  pay  him  the  debt  ? 

90.  A  married  woman  liriug  apart  from  her 
husband,  under  sentence  of  separation,  with 
alimony,  brings  an  action  in  her  husband's 
name  for  a  trespass:  can  the  proceedings 
be  stayed  if  the  husband  make  an  affidavit 
that  the  action  was  commenced  without  his 
authority  i  and  if  so,  state  the  reason  i 

91.  In  an  action  brought  on  a  baiUbond,  in 
the  name  of  a  husband  and  wife,  for  a  note 
given  to  the  wife,  the  parlies  having  been 
separated  for  many  years;  but  the  hus- 
band having  in  ignorance  signed  an  autho- 
rity t«  bring  the  original  action:  can  the 
proceedings  be  stayed  on  the  ground  that 
the  husband  does  not  consent  to  the  present 
action  ? 

92.  Will  the  Court  interfere  to  stay  proceed- 
ings between  co-plaintiffs  on  the  record; 
and  if  so,  in  wh««t  case  ? 

93.  Can  one  partner,  in  suing  for  partner- 
ship debts,  sue  in  the  name  of  the  firm  ? 

IM.  If  one  out  of  two  or  more  trustees,  as- 
signees, or  executors,  sue  in  the  name  of 
the  others,  how  can  one  of  these  put  a  stop 
to  the  proceedings  ? 

95.  In  what  case  can  the  other  or  the  others 
not  put  a  stop  to  the  proceedings? 

96.  After  a  dissolution  of  partnership,  on  the 
terms  that  one  of  the  partners  should  col- 
lect  and  discharge  all  claims  on  the  firm, 
can  a  debtor,  who  knew  these  terms,  obtain 
a  release  from  the  other  partner  ? 

97.  How  can  a  release  by  the  plaintiflf  or  one 
of  the  plaintiffs  on  record  be  avoided  ? 

98.  Where  creditors  sue  in  their  debtor's 
name,  and  the  defendant  produces  in  evi- 
dence a  receipt  from  the  nominal  plaintitf, 
given  after  the  assignment  of  the  debt, 
what  would  be  the  effect  of  such  evidence  ? 

99.  If  two  out  of  four  executors  sue  for  a 
debt,  can  the  other  two  release  the  defen- 
dant? 

100.  If  the  nominal  plaintiff  release,  how  can 
be  be  proceeded  against  ? 

ADMISSION   OP  PAROL  EVIDENCE 
TO  EXPLAIN  DOCUMENTS. 

The  {(cneral  rule  of  law  upon  this  subject  is 
^^W  established,  that  where  the  parties  to  a 
contract  have  embodied  the  evidence  of  their 
Intention  in  a  document,  that  evidence  is  taken 
istlie  sole  index  of  the  intention  ;  and  all  ex- 
^fiDsic  evidence  to  vary  the  agreement  is  cx- 


i'ludeil.  No  argument  can  be  necessary  to 
shew  the  sound  sense  of  the  rule.  I  have  also 
always  understood  that  the  rule  is  applicable, 
whether  the  agreement  be  by  writing  under 
seal,  or  without  that  formality ;  and  with  the 
exception  of  those  presently  mentioned,  I  am 
not  aware  of  any  authority  which  sanctions  u 
distinction  between  a  deed  and  an  unsealed 
agreement. 

To  the  general  rule  thore  is  this  qualifica- 
tion ;  thai  if  a  term  use<l  in  a  written  agree- 
ment have  a  peculiar  local  sense,  evidence  of 
the  customary  uuderstandiug  in  tlie  locality  of 
the  agreement  is  admissible.  As  an  illustra- 
tion I  may  mention  the  admission  of  evidenoe  - 
to  explain  what  the  word  *'  thousand,  "  used 
in  a  covenant,  meant,  in  tlut  part  nf  the  country 
where  the  lease  was  made  :  "twelve  hundred." 
^jiiiM  V.  ff^ilson,  3  B.  &  Ad.  728.  The  agree- 
ment in  that  case  being  »nder  seal,  confirmed 
my  notion  of  the  rule  applying  as  much  to  a 
deed  as  an  unsealed  agreement. 

Impressed  with  these  principles,  I  should 
not  have  hesitated  in  answering  the  foUowiag 
question,  whether  parol  evidence  was  admis- 
sible to  shew  that  the  parties  to  a  demise  undsr 
seal  lived  in  a  part  of  the  country  where  by  tlw: 
custom  the  word  "  Midiaelmas  "  was  under- 
stood as  Oid  Michaelmas  ;  and  I  should  have 
said  that  the  word  "  Michaelmas  "  used  in  the 
deed  might  he  thus  governed  in  its  meaning 
by  the  evidence  of  such  custom.  There  are, 
however,  several  cases  which  appear  to  contain 
some  authority  against  me,  but  after  a  very 
attentive  consideration  of  them  all,  I  confess  I 
cannot  feel  myself  bound  to  acquiesce  in  what 
I  believe  to  be  the  prevailing  notion  of  the 
profession  on  this  subject— -th;it  such  evidence 
is  not  admissible  where  the  demise  is  by  deed, 
although  it  is  where  the  demise  is  by  an  un- 
sealed  writing.  The  doctrine,  as  far  as  I  can 
see,  is  based  only  upou  the  distinction  of  a 
seal.  I  cannot  discover  one  reason  in  suppost 
of  it;  and  I  suUmit  the  authorities  I  will  now 
examine  are  not  of  sufficient  weight  to  uphold 
what  appears  a  violation  of  principle  and  good 
sense. 

The  first  case  is  Forlejf  d.  The  Mayor  of  CiM- 
tcrhury  v.  H^oitd^  Runnington's  Ejectment,  1 1^. 
It  was  a  Nisi  Prius  decbion  of  Lord  Keiujon, 
with  which,  however,  1  fully  concur.  There 
he  permitted  evidence  to  be  given  that  by  the 
custom  of  Kent  a  tenancy  from  Mivhueltnns 
generally  was  considered  to  be  Old  ifivhaelmas. 
I  believe  it  docs  not  appear  whether  the  hold- 
ing was  there  by  deed.  It  is  therefore  clearly 
no  authority  against  me,  be  that  fact  as  it  may; 
and  the  omission  of  that  fact  vvould  in  itself 
appear  to  shew  its  unimportance. 

Then  followed  Doed,  Spicery,  Lea,\\  East, 
312.  There  a  tenant  who  held  a  farm  by  parol 
from  Old  Michaelmas,  for  about  three  years, 
took  a  lease  under  seal  of  the  same  farm  fur  a 
term  of  thirteen  years^  to  hold  from  the  feast 
''of  St.  Michael ;  '  and  after  the  expiration  of 
that  lease  the  tenant  held  on  without  coming 
to  any  new  agreement.  Mr.  Justice  Chnihbte 
held  that  the  tenant  was  concluded  by  the 
ermd  of  the  lease,  which  was  a  holding  froip 
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New  Michaelmas,  and  that  parol  evidence  was 
not  admissible  to  shew  Michaelmas  was  meant 
by  the  parties  as  Old  Michaelmas,  the  Court 
supported  the  rulinff.  Tne  decmm  in  this  case 
has  no  reference  to  the  doctrine  I  am  endea- 
vouring to  impugn  i  for  the  evidence  rejected 
was  that  of  the  prior  holding'  by  the  same 
party  under  an  express  parol  contract  from 
Old  Michaelmas ;  not  eviaence  of  the  custom 
of  that  part  of  the  conntry.  No  attempt  to 
introduce  this  latter  sort  of  evidence  was  made ; 
nor  does  it  any  way  appear  such  a  custom 
prevailed.  The  only  semblance  of  authority 
to  be  extracted  by  the  most  ingenious,  is 
the  question  of  the  Court  wlien  Forley  v.  ^ood 
vna  cited  to  shew  evidence  of  the  custom  of 
the  conntry  was  admissible,  "whether  the 
holding  there  were  by  deed,"  I  cannot,  in  the 
absence  of  reason,  attach  weight  to  a  mere 
question  thus  lightly  asked,  particularly  when 
the  subject  is  not  further  alluded  to.  The 
palpable  difference  between  the  cases  is,  that 
in  one  the  evidence  admitted  was  of  a  custom ; 
in  the  other  the  evidence  rejected  was  anterior 
acts  of  the  same  parties.  This  distinction  is 
not  mentioned,  because  the  counsel  for  the 
opposite  party  were  not  heard. 

The  next  case  was  Doe  d.  ffnll  v.  Benmm, 
4  B.  &  Aid.  588.  There  a  parol  letting  was 
from  "  Lady-day."  Evidence  that  the  general 
custom  of  the  country  in  reserving  rents  was  to 
reserve  them  from  Old  Lady-day,  was  admitted, 
and  the  Court  supported  the  verdict.  The 
decision  there  upholds  Furley  v.  fFood,  and  is 
no  more  against  me  i  and  that  is  not  at  all.  It 
is  true  the  plaintiff 's  counsel,  alluding  to  /Joe 
T.  Lea,  says,  "  the  letting  was  by  deed,  which 
distinguishes  that  case  from  the  present,"  and 
they  overlook  the  more  satisfactory  distinction 
I  Lave  mentioned,  if  it  really  exist ;  but  1  at- 
tach no  weight  to  the  omission,  as  I  think  the 
question  put  by  the  Court  in  Doe  v.  Lea  likelv 
to  induce  ic.  It  is  also  true  that  Abbott,  C.  J. 
contents  himself  with  the  same  distinction, 
remarking,  ''Now  reading  the  deed  in  that 
case  {Doe  v.  Lea),  as  lawyers,  the  Court  could 
not  but  consider  "Lady-day  there  as  meaning 
New  Lady-day.*'  Holroyd,  J.,  repeats  the 
remark.  To  shew  Doe  v.  Lea  was  not  very 
accurately  looked  at  by  either,  I  may  observe, 
that  both  are  wrong  in  their  statements  as  to 
the  holding.  Both  of  those  learned  judges 
also  agree  in  stating  the  reason  of  the  decision 
In  Doe  V.  Lea  to  be,  that  evidence  is  not  ad- 
missible to  explain  a  deed.  That  the  evidence 
there  offered  %vas  not  admissible,  1  concede ; 
but  that  the  evidence  of  a  custom  is  admissible, 
i^miM  V.  fFilson  expressly  decides. 

Before  1  dismiss  Doe  v.  Benson,  I  must 
mention  Mr.  Justice  Bajfleu*siA\tuce  upon  the 
ilistinction  1  wish  to  explode ;  be  puts  the  rule 
thus,  "  In  common  parlance  it  is  an  equivocal 
term  ;  where,  therefore,  there  is  a  custom  in 
the  country  respecting  it,  1  think  it  ought  to 
be  considered  as  ubqA  pnmd /aeie  consistently 
M-ith  that  custom."  1  cannot  read  tliat  ex- 
pression without  thinking  that  learned  judge 
withholds  countenance  from  a  doctrine  which 
rc|{ula(e9  a  person's  meaning  by  his  soal  or  Its 
absence. 


Den  d.  Peters  v.  Hopkinson,  3  Dow.  &  Ry. 
607,  follows.  There  the  defendant,  bv  ao 
agreement  not  under  seal,  agreed  to  take  • 
farm  "  now  occupied  by  Clark,  and  which  the 
said  Clark  is  about  to  quit  at  Lady-day  next, 
when  the  said  defendant  is  to  enter."  The 
dispute  was,  whether  Lady-day  meant  Old  or 
New.  Evidence  was  admitted  to  prove  that 
the  real  understanding  between  the  parties  was, 
that  the  tenancy  should  commence  at  Old 
Lady-day."  It  was  objected,  first,  that  the 
holding  being  from  Lady-day,  must  be  taken 
to  be  according  to  the  new  style,  especially  as 
no  custom  of  the  country  to  the  contrary  was 
shewn,  or  indeed  existed ;  and  second,  that  as 
the  holding  was  by  deed,  parol  evidence  was 
inadmissible.  A  rule  was  refused  on  either 
ground.  The  decision  in  this  case  is  not  that 
evidence  of  a  custom  is  inadmissible  to  explain 
a  deed,  for  the  letting  was  not,  as  stated  i>y 
counsel,  by  deed,  and  consequently  it  is  noi 
against  me.  The  Court  said  *'  neither  of  the 
objections  is  tenable ;  as  to  the  first,  the  de- 
fendant was  to  enter  when  his  predecessor  was 
to  quit.  That  was  at  Lady-day,  and  it  was 
proved  that  the  parties  understood  and  in- 
tended that  Lady-day  should  mean  Old  Lady- 
day.  As  to  the  second,  the  tenancy  here  can- 
not be  suid  to  be  by  deed,  because  the  instru- 
ment  is  a  mere  written  agreement,  not  under 
seal ;  and  therefore,  upon  the  authority  both 
of  Doe  V.  Benson  and  Furley  v.  Ma^for  of  Can^ 
terburv  [should  be  ^ood],  the  parol  evidence 
was  admissible." 

In  truth,  this  case  of  Den  v.  Hopkinson  has 
no  relation  to  my  argument,  except  the  am- 
biguity of  the  word  "therefore."  I  would 
also  remark  that  there  is  great  obscurity  in  tlie 
report  as  to  what  evidence  was  received.  If 
the  "  real  understanding  betueen  the  parties" 
points  to  the  defendant's  tenancy  commencing 
at  the  termination  of  his  predecessor's,  and  that 
ended  at  Old  Lady-dsy,  the  case  of  Doe  v.  Lea 
furnishes  a  dictum  which  will  support  it ;  but 
if  it  is  to  be  considered  that  the  evidence  ad- 
mitted  was  in  truth  mere  declarations  of  the 
parties  as  to  what  they  meant,  the  case  may 
require  consideration  before  it  can  safely  be 
adopted  as  an  authority.  Be  it  as  it  may,  it  is 
alike  destitute  of  reason  and  weight  against 
my  position. 

In  Smith  v.  fFalton,  8  Biiig.  235,  an  action 
of  replevin,  the  defendants,  in  their  avowry, 
alleged  a  holding  under  defendant  Walton,  at 
a  rent  payable  half  yearly,  at  Whitsuntide  and 
"  Marunma»."  Tlie  plaintiff  pleaded  in  bar  to 
that  avowry  non  tenuit  modo  et  forma.  The 
jury  found  the  rent  was  puyable  at  O/^  Mar- 
tinmas; and  the  question  for  decision  was, 
whether  the  verdict  of  the  jury  should  be  en* 
tered  for  the  defendants.  This  could  only  be 
determined  by  a  reference  to  the  issue  rai:<ed ; 
and  inasmuch  as  the  defenddnts  had  stated  the 
rent  to  be  payable  at  "  51artinmas,"  it  was 
clear  the  finding  of  the  jury  did  not  support 
him.  I  do  not  question  that  in  legal  contem. 
plaiion  "Martinmas  "means  the  new  style, 
and  therefore  1  concur  in  the  result  of  Smith 
V.  IValton.    It  would,  in  truth,  have  been  use* 
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less  to  cite  it,  were  it  aot  that  the  Court,  In 
jad^metit,  state  it  di^inetion  to  ex»t  between 
a  faoldiaj^  bj  deed  and  by  parol,  as  respects 
the  admissibilitv  of  extriosic  evidence  to  shew 
whether  the  old  or  new  style  were  meant.  I 
have  endeavoured  to  shew  that  no  such  dis- 
liaction  is  warranted  by  the  cases  |?enerally 
tfaouf ht  to  sttpport  It ;  that  FMey  v.  ^(Wi/and 
Doe  V.  Bemon  eonclusivdy  establish  the  ad- 
nibflibtiity  of  evidence  of  local  underttanditi||[ 
in  the  ease  of  a  holdhij(  under  a  parol  or  tttt*- 
sealed  a/^ement;  that  Doe  v.  Lea  did  not 
decide  ^uek  evidence  inadmissible  in  the  6ase 
of  a  holding  under  seal:  and  that  Smith  v. 
9Fiii9n  proves  an  ordinary  term.  If  used  in  a 
deed,  mav  be  controlled  by  eVideace  of  local 
tttaife  and  understanding. 

J.  B«  W» 


REMARKABLE  WILLS. 


No.  I. 
JAMB8  Wood,  Of  OLOircseTBii,  1834. 

Wb  think  it  will  be  aa  appropriate  addition  to 

the  various  series  of  papers-^biographies—^trials 

^-antiquities,  &c.-«which  we  -  have  collected 

for  the  Legal  Observer,  if  occasionally  we 

bring  to  the  notice  of  otlr  readers,  the  most 

reiaarkable  or  curious  wilk  which  have  been 

made  in  ancient  and  modem  times.    We  shall 

coBiBenee  our  testamentary  collection  with 

the  will  of  James  Wood,  the  eccentric  banker 

of  Gloucester.    Our  brethren  are  of  course 

^rell  aware  of  the  points  in  issue,  and  it  will 

b«  tofficient  to  transcribe  the  documents  in 

<pteition.  The  first  paper  is  called  "  iMitructhns 

for  the  will ;"  the  second  is  the  wtil  (if  will  it 

can  be  tailed} ;  and  the  third  is  the  codieii,  sent 

anonymoisly  by  thepoM  to  one  of  the  legatees 

named  in  t,  with  a  memorandum  in  pencil. 

The  codicil  was  nearly  torn  through  in  two 

places,  and  ok  comer  of  it  was  burnt  off. 


indorsed  herein  direct.     Witness  my   hand 
this  2  December  1834. 

James  Wood 


I  James  Wood  Esq  do  declare  this  to  be  my 
will  for  disposing  my  estates  as  directed  l^ 
my  instructions. 

I  declare  my  wish  that  my  executors  ahall 
have  aU  mv  property  which  I  may  not  dispose 
of— And  that  all  my  estates  real  &  personal 
ehall  go  auHrngst  tlictai  and  their  heira  in  equal 
proportions— subject  to  my  debts  and  to  any 
legacies  or  bequests,  of  any  part  thereof,  if 
any,  which  I  may  hereafter  make — In  witness 
whereof  I  have  to  this  my  last  will  set  my  hand 
this  3  December  1834. 

James  Wood. 

Signed  and  pmblished^ 

by  the  said  testator  I 

as  and  for  his  will  j 

in  our  presence      J 

Ann  Lewis 
EdwO  Swann 
William  Veullc 


In  a  eodicil  to  my  will  I  gave  the  Corpora- 
tion of  Gloucester  jC140,0U0  In  this  I  wish  my 
executors  w^  give  jSGOfiOO  more — to  them 
for  the  same  purpos  as  I  have  before  named 
I  wo^  also  give  to  my  friends  Mr  Philpotts 
^^60,000— &  Mr  Geo*  Council  ^€10,000  &  to 
MrTho»  Helps  Cheapside  London  je30,000 
&  Mrs  Eli^  Goodlake  mother  of  Mr  Surman 
&  to  Tbo"  Wood  Smith  Str  Chelsea  each 
j^O.OOO-^  Sami  Wood  Clevland  St  MUe  End 
,sei4,000--&  the  latter  gent"  famUy  jf  6,000— 
and  I  con6rm  all  other  bequests  &  give  the 
rest  of  my  property  to  the  exec"  for  there 
own  interest 


Instructions  foi  the  will  of  me  James  Wood 
Esq  of  Gloucester. 

I  request  my  friinds  Alderman  Wood  of 
Lendon  M  P  John  Chadborn  of  Gloucester 
Jacob  Osborne  of  Qoucester  and  John  S. 
Surman  of  Gloucester  to  be  my  executors-^ 
and  I  appoint  them  eiieeutors  accordingly-^ 
k  I  desire  that  they  will<:ake  possession  of  and 
retain  to  themselves  all  ny  ready  monies  seen* 
rities  ft  personal  estate,  sCbject  to  the  pavment 
of  my  just  debts  and  such  legacies  as  I  may 
hereafter  direet^and  with  aspect  to  my  real 
estate  I  shall  dispose  of  the  s^me  to  such  per- 
sons and  in  such  parts  as  I  shMl  by  any  writing 


Gloucester  City  Old  Bank 
July  1836 


James  Wood. 


The  enclosed  is  a  paper  saved  out  of  many 
burnt  by  parties  I  could  hang  The  pretend 
it  is  not  J  Wood's  hand  many  will  swear  to  it 
They  want  to  swindle  me     Let  the  rest  know. 


We  shall  notice  the  construction  which  the 
Judicial  Committee  may  put  on  these  papers 
under  the  appeal  now  pending  before  that 
tribunal. 


SELECTIONS 
FROM  CORRESPONDENCE. 

ABOLISHING  L^ASB  FOR  A  TEAR. 

Many  solicitors  hatre  for  some  years  past 
been  in  the  habit  of  inserting  the  parcels  of  a 
conveyance  in  the  lease  for  a  year,  and  l>y  an- 
nexing that  detd  to  the  release,  and  referring 


Digitized  by 


Ljoogle 


24 
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to  the  parcels  in  the  release  shortly,  they  have 
saved  tlieir  clients  an  expense  which  they  will 
now  be  unable  to  do.  Thus,  in  the  case  of  a 
small  conveyance,  where  economy  is  an  object, 
to  bring  the  conveyance  under  thirty  folios,  it 
can  be  easily  accomplished  by  inserting  the 
parcels  in  the  lease  for  a  year ;  but  if  the  lease 
for  a  year  duty  is  to  be  added  to  the  release, 
and  no  extension  of  folios  allowed,  the  con- 
sequence will  be  that  a  conveyance  of  small 
property  vi-ill  require  two  duties  by  exceeding 
thirty  folios,  viz :  an  ad  valorem  on  the  pur- 
chase and  a  progressive  duty  on  the  same,  and 
aiso  the  lease  for  a  year  duty ;  thus  instead  of 
the  public  bdng  benefitted  by  abolishing  the 
lease  for  a  year,  they  will  be  subjected  in 
small  purchases,  and  where  expence  is  an  ob- 
ject, to  greater  expence,  and  the  profession 
will  be  charged  with  extravagance  in  the  trans- 
mission of  small  property,  and  still  have  to 
pay  the  stamp  on  the  lease  for  a  year,  without 
any  remuneration  for  the  outlay. 

This  will  occur  constantly  on  small  con* 
veyances  of  land  for  building  purposes,  now  of 
daily  occurrenee,<^and  the  solicitor  who  now 
frequently  spends  hours  in  curtailing  a  draft 
80  as  to  bring  the  same  under  thirty  folios, — 
will  be  absolutely  unable,  as  heretofore,  to 
serve  his  client.  Kent. 

[The  proposed  act  is  only  permissive.  Par- 
ties may  still  use  the  lease  tor  a  year,  where  it 
is  advantageous  so  to  do.    Ed.] 


STUOENT'S  CORNER. 


TENANT  FOB  LIFB. — ^APPOINTMENT. 

^.  B.,  at  p.  441,  Vol.  21,  is  at  a  loss  to 
decide  as  to  what  interest  the  assignees  of  a 
bankrupt  taJce  in  a  portion  appointed  to  the 
bankrupt  subsequent  to  his  obtaming  his  cer- 
tificate, under  a  power  of  appointment  *'  amottg^ 
children;"  and  where,  in  aefault  of  appoint- 
ment,  the  fund  Is  directed  to  be  divided 
equaUy.  The  general  rule  on  the  subject  is, 
that  all  the  property  of  the  bankrupt,  real  and 
personal.  In  possession,  remainder,  or  rever- 
sion, or  In  action,  to  which  he  was  entitled  at 
the  date  of  the  act  of  bankruptcy  or  after- 
wards, is  vested  in  the  assignees  by  virtue  of 
their  appointment.  (Archbold,  p.  175.)  The 
question  therefore  is,  was  this  a  vested  interest 
at  the  time  of  the  bankruptcy  ?  I  apprehend 
so,  and  that  it  passed  to  the  assignees  ut  supra: 
first,  because  in  a  power  to  appoint  "  to  all 
and  every  the  child  and  children,"  or  "  unto 
and  amongst  several  objects,"  every  one  mu^t 
have  a  share,  cSugden  on  Powers,  6th  ed.. 
Vol.  1,  p.  561):  so  that  the  child's  interest 
^vas  vested  either  way,  subject  to  an  illusory 
appointment  by  virtue  of  the  1  W.  4,  c.  46. 
Even  a  possibility  of  right  will  pass.  As,  for 
instance,  where  property  is  devised  to  a  person 
for  iif^,  remainder  to  such  of  his  children  as 
shall  be  living  at  the  time  of  his  death,  and 
ime  of  the  children  in  the  lifetime  of  his  father 
becuiues  bankrupt  and  obtains  his  certificate, 
aiid  tlien  the  father  dies,  the  bankrupt's  share 
of  the  property  will  have  passed  to  his  as- 


signees bv  virtue  of  their  appointment.  CArclu 
bold  by  tlather,  p.  177;  Hegden  v.  ff^iiiiu^ 
son,  3  P.  Wms.  132.)  Amicus. 


LIMITATION  OF  ACTIONS. 

The  limitation  of  ten  years  after  the  session 
of  1833,  prescribed  by  the  3  &  4  W.  4,  c.  42, 
for  the  commencement  of  actions  of  debt,  or 
scire  facias  upon  recognizances,  applies,  I  ap- 
prehend, to  cases  in  which  the  period  of 
twenty  years  fixed  by  that  act  as  the  limitation 
in  future,  had  expired,  or  nearly  so,  and  the 
parties  would  consequently  have  been  de- 
prived of  any  remedy.  The  allowance  of  ten 
years  from  1833  is  an  indulgence  to  those  who 
from  ignorance,  or  the  previous  unsettled  state 
of  the  law,  had  neglected  to  proceed  within 
twenty  years  after  the  cause  of  action  accrued. 
As  the  period  of  twenty  years,  in  the  case  stated 
by  '*  Amicus,''  Vol.  21,  p.  423,  might  have  ex-. 
pired  so  soon  after  the  passing  of  the  act  as  to 
have  precluded  liiui  from  bringing  his  action 
within  the  required  time,  it  is  but  reasonable  to 
extend  its  operation  to  such  cases ;  for  in  no 
other  instances  is  it  of  any  use,  It  is  di^ult. 
on  any  other  supposition,  to  ascertain  the  rea- 
son  why  so  long  a  period  as  ten  years  should 
be  allowed  in  one  class  of  cases  (where  the 
twenty  years  expired  before  the  passing  of  the 
act),  and  no  indulgence  whatever  where  there 
might  otherwise  be  great  inconvenience,  if  not 
denial  of  justice.  If  this  be  the  correct  view 
of  the  question,  the  debt  mentioned  by  '*  Ami- 
cus," will  be  recoverable  any  time  before  1843. 

G.S. 

BBVOCATION  OF  WII4L. 

The  18th  section  of  1  Vict.  c.  2^  expressly 
states  that  "  every  will  made  by  a  maa  or 
woman  shall  be  revoked  by  his  or  her  mar- 
riage **  (except  in  case  of  powers  of  appoint- 
ment to  be  exercised  by  will) ;  and  the  22d 
sections  of  the  same  act,  that  "  no  w?il  re- 
voked shall  be  revived  otherwise  than  by  re- 
execution,  or  a  codicil  to  revive  k'."  The 
case  mentioned  by  S.  P.,  p.  424  of  tJ^e  last  vo- 
lume, amounts  to  this : — A.  B,  ma^es  a  will ; 
by  a  second  will  expressly  fevolfcs  the  first, 
and  by  a  subsequent  marriage  revokes  this 
second.  At  the  time  A.  B.  msde  the  second 
will  he  thereby  legally  revoke«[the  first.  But 
if  it  were  admitted  that  by  iiis  second  mar- 
riage he  revived  his  first  wil.  it  would  nullify 
all  those  acts  which  the  Itw  distinctly  states 
to  be  fatal  to  previously  made  wills,  and  we 
should  have  claims  startiig  up  in  every  quarter 
grounded  on  wills  which  both  the  owner  had, 
in  his  lifetime,  supposed  to  have  been  long 
since  destroyed,  or  reidered  of  no  use  by  sub- 
sequent revocation,  and  to  which  the  law 
would  be  perplexed  to  assign  the  preference. 
As  it  is,  the  statute  being  clear  in  requiring 
an  express  revival  ty  re-executiou  or  a  codicil, 
it  shuts  out  any  cvival  by  mere  operation  of 
law,  and  frees  tie  right  of  the  widow  to  ad- 
ministration (irS.  P.'s  case)  from  all  manner 
of  doubt,  G.  S, 
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QFEEN's  BBNCB. 

[Concluded from  p,  12.] 

Clerk's  Name  and  Residence,  To  whom  articled,  assigned,  Sfc. 

Richardson,  William,  the  younger,  22,  New    William  Richardson,  the  elder,  Wulhrook. 

Alillman  Street ;  and  Dublin. 
Sweetliind,  John  Parto,  5,  New  Millman  St.,      Henry  Rivington  Hill,  Thro^morton  Street. 
Sandford,  Edward,  8,  Wharton  Sreet;  and    Richard  Ford,  Shrewsbury ;  assigned  to  Hur- 

Shrewsbury.  wood  Thomas,  Shrewsbury. 

Savory,  Thomas,   Great  Yarmouth;    9,  Mu-    John  Freame  Ranney, Great  Yarmouth.. 

aeum.  Street,  Bloomsbury. 
Sowton,  Aiattliias  James,  14,  Wakefield  Street,    William  Sowton,  Chichester. 

Regent  Square ;  and  Chichester.  ^ 

Sidoey,  Marlow  Wm.  John,  6,  Southampton    Messrs.  Wilson  and  Faber,  Stockton. 

Place ;  and  Stockton. 
Smith,  William  Severn,  20,  Charlotte  Terrace ;    William  Cox,  Daventry. 

and  Brix worth. 
ScraitOD.  Daniel,  Springfield.  James  Palmer,  Chelmsford. 

Symes,  John  David,  66,  Goswell  Street  Road ;    George  Tanner,  Crediton. 

and  Crediton. 
Smith,  William  Edward,  23,  Bedford  Street;    Richard  Parsons,  and  Richurd  William  Benn, 

and  Mansfield.  Mansfield;  assigned  to  Campbell  W.  Hob- 

son,  Gray's  Ino. 
Sowdeo,  Henry  Best,  16,  Southampton  Street,    Thomas  Hard  wick,  Hereford. 

Bloomsbury ;  and  Hereford. 
Smith,  John,  7,  Castle  Street,  Bloomsbury ;    Charles  Bailey,  Winchester ;  assigned  to  Chas. 

and  Alfred  Street.  Parker,  Princes'  Street. 

Sharp,  Frank,  7«  John  Street,  Adelphi ;  and    Stephen  Heelis,  Manchester. 

184,  Piccadilly. 
Thomson,  William  Henry,  6,  King's  Terrace,    William  Sextus  Harding,  Birmingham. 

Pcntonville ;  and  Hunton  Erdington. 
Trollope,  Charles,  2,  Grenville  Street.  Bruns-    Theed  Peafse,  the  younger,  Bedford. 

wick  Square ;  and  Bedford. 
Todd,  Charles  Spillman,  Kingston  upon-Hull.    John  Hewitt  Galloway,  Kingston-upuu-HuU. 
Toogood,  Henry,  16,  Norfolk  Street,  Strand ;    John  Thomas  Miller,  3,  Furnival's  Tnn ;  u- 

63,  Lincoln's  Ion  Fields,  signed  to  Thomas  Walker,   3,  Furnivul's 

Inn. 
1*ay]or,  Henry,  15,  Church  Street,  Spitalfields.    Charies  Frederick  Collini,  33,  Spital  Square  ; 

assigned  to  John  Fox,  1,  Basiiighall  Street. 
Taylor,  Michael  Coulson,  Leeds.  William  Slater,  York,  and  D'Arcy  Strang. 

waves,  Barnard's  Ina. 
Thistleton,  George,  the  younger.  Bury ;  Black-    Charles  Bird,  Liverpool. 

bam ;  and  now  of  Liverpool. 
Vipan,  Edward  Joseph,  93,  Quadrant,  Regent    Frederic  Lane,  King's  Lynn. 

Street. 
Westwood,    William,    19,    Singleton  Street,    Rohert  Montagu  Hume,  44,  Lincolu's  lun 

Hoxton.  Fields. 

Wittey,  Samuel,  Devizes;  and  Chippenham.       Samuel  Wittey,  the  elder,    Colchester;    as- 

signed  to    Grantham  Robert  Dodd,   New 
Broad  Street;    assigned    to   Joseph    Phil- 
lips, Chippenham. 
Wdlliams,  Griffith  Jones,  Dolgelly;  2,  Red    William  Gnffith,  Dolgelly;   assigned  to  Row- 

Lion  Court;  and  Charter  House  Lane.  land  Williams,  Dolgelly ;  assigned  to  Henry 

Weeks,  12,  Cook's  Court. 
Walsh,  William    Henry,  29,  White    Street,    Joseph  Dobbins,  Furnival's  Inn. 

Little  Moorfields ;  and  Aldermanbury. 
Wallington,  Richard  Archer,  32,  Cloudesley    Thomas  Morris,  Warwick. 

Street,  Islington ;  Warwick. 
Yonog,  James,  67,  Farringdnn  Street;  and    William  Willoliy,  Berwick-upon-Tweed;  as- 

Gnildhall.  signed  to    Robert  Home,    Berwick-upou- 

Twecd.  ^ 

Added  to  the  lAst  by  Jvdgee'  direction, 

Bramwell,  Henry  Cliflbrd,  9,  Bcl^rave  Terrace.    William  Henry  Trinder,  John  Street. 
Brown,  William  Joseph,  63,  Upper  Maryle-    John  Hughes  Preston,  Newca8tle-upou*Tyne. 
booe  Strceti   and  Gateshead. 
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Clerk's  Name  and  Residence.  To  whom  artkM,  assigned,  4r. 

Camden,  Charles  Taylor,  6,  Allen  Terrace,  Thomaa  France,  Bedford  Row. 

Crowdy,    George    Frederick,  6,    Gray's  Inn  Richard  Wheeler  Crowdy,  Farringdon. 

Square ;  and  Farringdon.  ,  ,     «       ,    ^  r,  „.       « 

Collins,  William  Hutchinson,  Ross.  John  Stratford  Colhns,  Ross. 

Freer,  Thomas,  Glamford  Briggs.  George  Saffery,  Market  Rasen ;  assigned  to 

John  Nicholson,  Glamford  Brigg^. 

Goldingham,  Herbert  George,  20,  Callhorpc  CharUs  Pidcock,  Worcester. 

Strefit 

GreenwelL   Henry,   36,   Store   Street;    aiid  George  Appleb?,  Durham;  assigned  to  Ro- 
Durbam.  ^^^  Ingram  Shafto,  Diirhaoi. 

Gray,  Christopher,  10,  Lower  Brunswick  Ter-  John  Eddison,  Leeds, 
race,    Islington;    Leeds;    WUstrop;    and 

Gurn^y!william,' 6,  Manchester  Street,  King's  John    Henry    Badcock   GdfAev,    Pcnsanctf; 

Cross-  Penzance;  and  Dyer's  Buildings.  assigned  to  Francis  Paynt^r,  Pedzaacc. 

Hall,  Wellington  Augustine,  26,  Great  Cla-  Alexander  Jones,  Usk. 

rendon  Street,  Somers' Town ;  and  Usk.  ^     ,     «       .    .        .  „   ^    .  * 

Harting,  Joseph  Thomas,  3,  Edward's  Square,  Charles  Francis  Anindell,  Cork  Street. 

Hinrich.  Henry,  9,  John  Street,  Adelphi.  Andrew  Hcnrich,  John  Street,  AddpM;  as- 
signed to  James  Knowles,  BiickiDgbAm  Si. 

Jones,  Hugh,  Beaumaris.  Thomas  Williams,  Beaumaris. 

Lumb,  Frederick,  Wakefield.  Robert  John  Lumli,  Wakcfteld. 

Molineux,  Joseph,  9,  Norfolk  Street,  Strand ;  George  Philcox  Hill,  Brighton. 

Fenchurch  Street;  and  Lewes.  ..,   t.  «    w*    ,i     ^  .     ^. 

Mitchell,  Richard,  Preston.  Thoriids  Mitchell,  Hasllftgden;    Assigned  to 

Thomas  Harris,  Preston. 

Parkinson, Frederick  Kidman,  Racquet  Court,  George  Capes,  6,  Raymond  Buildings;  a?- 
Fleet  Street.  signed  to  G.  Haslehurst  Bulllvant,  32,  Alfred 

Place* 

Pardoe,  Frederick,  6,  Warwick  Court ;  Hop-  John  Lloyd,  Ludlow. 

ton  Castle. 

Poole,  Joseph  Ruscombe,  the  younger,  Bridg-  J.  Ruscombe  Poole,  tlie  eldef,  Brtdg^ater; 
water;  Alfred  Place;  and  Field  Court.  assigned  to  Archibald  Kelirhtlefy,  Chartcery 

Lane ;  re-asslgned  to  J.  R.  Poole,  the  elder, 
Bridgwater. 

Paterson,  William  Benjamin,  Wimbledon.  Thomas  Mortimer  Cleobury,  Warwick  Street, 

Regent  Street. 

Robinson,  Carew  Sanders,  North  End,  Croy-  William  Turner,  Brighton ;  assigned  to  Chas. 

<jon,  Chatficld,  CornhilT. 

Sawyer,  John  James,  Alfred  Place,  Bedford  William  Everest,  Epsom ;   assigned  to  James 

Square ;  and  Tavistock  Row.  Burton,  Queen's  Square. 

Seckerson,  Henry  Barlow,   1,  Leigh  Street,  Philip  Seckerson,  Stafford;  assigned  to  Ed- 
Burton  Crescent;  Stafford;    and  Norfolk        ward  Bell,  Stafford. 

Squire,  Charles  James  Flower,  12,  Abingdon  Richard  Jago  Squire,  Plymouth ;  Mligtied  to 

Street;  and  Odiham.  James  Brooks,  Odiham. 

St.  Patrick,  Charles  G.  Henry,  57,  Lincoln's  Francis  George  Coleridge,  Ottery  St.  Mary. 

Inn  Fields;  Gloucester  Street ;  and  Oitery 

St.  Mary. 

Storey  Jonn  Samuel,  the  Younger,  10,  York  John  Samuel  Storey,  St.  Alban's ;  assigned  to 

Street,  St.  James's ;  and  Folev  Place.  Charles  Alliston,  Freeman's  Court. 

Thwaites,    John    Eskett,    8,    Three    Crown  Rkrhard  Thompson,  Durham. 

Square,  Southwark;  and  Durham. 

Verrall,  Albert,  45,  Pcnton  Place,  Pentonville.  Edward  Verrall,  Lewes. 

Vaughan,  John  Lingard,  5,  Dyer's  Buildings ;  Roger  Rowson  Lingard,  Heaton  Norris ;  as- 

and  Heaton  Norris.  signed  to  Charles  Back,  Chancery  Lane; 

re-assigned    to    R.  R.    Lingard,    Heaton 
Norris. 

Walker,  George  Henry,  10,  Devonshire  Street ;  George  Harris,  Rugby. 

Rugby;   36,  Great   James's    Street;    and 

Sidmouth  Street.  . 

Wise,  William  Howard,  Nottingham.  Wdham  Wise,  Nottingham. 

Wilkinson.  Samuel,  13,  Chadti'ell  Street,  Myd-  Joseph  John  Weight,  bunderland. 

dleton  Square;    Biahopswearmouth ;    add 

Whitby. 
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lortr  C^ancellOT'jf  Court. 

INTKRPLBADBR  V1LL« 

Interpleader  in  eauity  U  where  two  or  more 
pertone,  claim  tie  iame  delft  or  duty.  Held, 
there/ore t  {revernng  a  decree  of  the  Mat- 
ter of  the  Rolls,)  that  a  bilt  by  an  auction- 
eer agmnet  hie  employer  fhr  sate,  and  two 
purchasers  to  whom  he  sold  the  same  pro- 
perty of  hie  employer  succeuively, falling  on 
them  to  interpleaa  in  respect  of  the  several 
deposits  paid  by  the  purchasers,  is  bad,  there 
being  no  identity  or  connection  between  the 
ttto  deposiiSf  the  sulffect  of  the  bill. 

The  pliinilff  is  an  auctioneer  in  London, 
aad  was  employed  bv  the  defendant  Thodey 
in  1835,  to  sell  freeliold  property  situate  at 
Fiocliley.    The  defendant  Cutts  beeame  the 

Bircbaser,  and  paid  a  deposit  to  the  plaintiff, 
e  afterwards  took  an  objection  to  the  title 
which  he  required  to  be  cleared  up.  The 
plaintiff  then  set  np  the  same  property  for 
lale  again,  pviuK  out  that  the  sale  to  Cutts 
wai  at  ao  end,  as  be  did  not  complete  his  pur- 
chase. The  defendant  Vicars  became  the  pur- 
chaier  at  the  second  sale,  and  paid  a  like  de- 
posit,  Cutts  filed  a  bill  for  specific  perform- 
ance against  Thodey,  to  which  he  made  the 
auctioneer  and  Vicars  parties  defendants. 
Thodey  brought  an  action  against  the  auc* 
tioneer  for  the  deposits,  and  the  depositors 
either  brought  or  threatened  actions  for  their 
reipective  deposits.  In  that  state  of  things  the 
auctioneer  filed  bis  bill  against  the  three»  the 
vendor  and  two  purchasers,  stating  the  facts, 
and  praying  that  they  might  be  decreed  to 
interplead  together,  and  that  it  might  be  as- 
certained to  which  of  them  the  deposits  should 
be  paid,  and  that  m  the  mean  time  they  might 
be  restrained  from  proceeding  with  actions  at 
law  against  the  plaintiff.  The  plaintiff  after- 
wards obtained  the  injunctions  prayed  for,  and 
paid  the  deposits  into  Court,  under  an  order 
obtained  against  him  by  the  defendant  Cutts. 
The  cause  came  to  be  heard  before  the  Af aster 
0/  the  Rolls,  and  his  lordship  decreed  as 
prayed.  The  two  defendants,— Cutts  and  Vi- 
cars appealed  separately  from  his  lordship's 
decree. 

Mr.  Richards  and  Mr.  Rogers  supported  the 
decree.— Lord  Eldon  said,  m  Angell  v.  Had^ 
den,^  an  interpleading  bill  is  considered  as 
putting  the  defendants  to  contest  their  respec- 
tive claims,  such  as  a  bill  by  an  executor  or 
trustee  to  obtain  the  direction  of  the  court 
upon  the  adverse  claims  of  the  different  defen- 
dants. Hoggart  was  in  the  character  of  a 
trustee  here.  It  was  no  objection  to  a  bill  of 
jjjjerpleader  that  there  were  man^  defendants. 
The  plaintiff  had  a  right  secure  himself  against 
numerous  dums.  These  defendanU,  if  they 
objected  to  the  bill,  ought  to  have  demurred 
to  it,  and  not  waited  for  the  hearing  of  the 
wuse.    h  Has  not  now  open  for  Cults,  who 


16  V^is.  202.    See  S.  C.  16  Yc?.  244, 


submitted  to  the  bill  by  his  obtaininj^  the  order 
against  Hogg?irt,  to  pay  the  money  into  Court. 
Lord  Eldon  said,  in  the  case  of  Hyde  r*  ff^ar" 
ren,  "that  the  money  being  brought  into 
Court,  the  bill  could  not  be  demurre<i  to,  as 
not  being  a  bill  of  interpleader. ''  If  the  hill 
could  not  be  demurred  to  after  payment  of 
money  into  Court,  of  course  it  was  not  open  to 
objection  at  the  hearing  for  the  same  reason. 
Mr.  Lee  and  Mr.  Heathfield,  for  Cutts,  said 
he  was  the  principal  defendant  on  the  record. 
Hoggart  had  acted  improperly  in  selling  the 
same  property  twice,  slandering  Cutts*  title. 
He  ought  to  have  refused  to  sell  the  property 
again  during  the  controversy  between  Thodey 
and  Cutts,  he  might  properly  call  on  them  to 
interplead  in  respect  of  the  single  deposit, 
if  they  bad  sued  him  at  law  for  it.  It  was 
Hoggart's  fault  that  Vicars  was  introduced. 
An  auctioneer  was  only  a  stakeholder!  his 
duties  and  liabilities  are  stated  with  refer- 
ence  to  the  cases  applicable  to  them  in  the  first 
volume  of  Sugden's  Vendors  and  Purchasers, 
p.  lb.  He  had  no  right  to  dispose  of  the  pro- 
perty to  Vicars  while  he  held  Cutt's  deposit. 
An  interpleader  bill  lay  only  where  two  or 
more  persons  demand  the  same  debt  or  duty.^ 
But  the  things  here  demanded  by  the  defen- 
dants were  different  things:  the  deposit  of  Vi- 
cars had  no  identity  or  even  connection  with 
the  deposit  paid  by  Cutts.  There  is  no  con- 
nection between  those  two  defendants,  except 
that  they  are  defendants,  and  object  to  the  bill. 
In  Metcalfv,  Hervey,^  Lord  Harnwiche  »aid, 
*'  he  would  not  be  willinis  to  allow  new  inven- 
tions in  bills  of  interpleader,  which  might  Iw 
dangerous."  The  nature  of  interpleader  was 
well  put  in  the  argument  in  Crawshay  v.  Thom- 
son^, *'  The  characteristics  of  a  real  case  of 
interpleader  are  that  the  holder  of  the  ^oods 
being  under  a  single  liability  only,  is  yet  sub- 
ject to  be  vexed,  by  more  than  one  claim.  The 
establishment  of  the  title  of  one  claimant,  how- 
ever,  is  a  discharge  of  the  title  of  all  the  others. 
There  is  no  case  of  interpleader  where  the 
holder  has  made  himself  personally  liable  to 
several  persons."  And  in  that  case  his 
lordship  said,«  "the  case  tendered  by  every 
bill  of  interpleader  ought  to  be  that  the 
whole  of  the  rights  claimed  by  the  defen- 
dants may  be  properly  determMied  by  litiga- 
tion between  them,  and  that  the  plaintiffs  are 
not  under  any  liabilities  to  either  of  the  defen- 
dants beyond  those  which  arise  from  the  title  to 
the  property  in  contest ;  because,  if  the  plain- 
t\jfs  have  come  under  any  personal  obligation, 
independently  of  the  question  of  property,  so 
that  either  of  the  defendants  may  recover 
against  them  at  law  without  establishing  a 
right  to  the  property,  it  is  obvious  that  no 
litigation  between  the  defendants  can  ascertain 
their  respective  rights  as  against  the  plaintiffs." 
Hoggart,  the  plaintiff,  did  so  mix  himself  up 
in  the  transaction  as  to  bring  himself  under 

^  Dungey  v.  Angove,  2  Ves.  310. 
«  1  Ves.,  sen,  248. 
<»  2  Myl.  &  C.  1.,  see  p.  19. 
•  Page  19. 
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obli^tions  beyond  that  of  a  mere  etakeliulder, 
takiDg  upon  himself  to  sell  to  one  of  the  de- 
fRndants  property  which  he  bad  before  sold  to 
the  other,  whose  money  he  held.  Notwith- 
standing, no  decree  ought  to  have  been  made 
for  him  on  this  bill.  He  might  have  obtained 
protection  of  the  Court  by  submitting  to  an- 
swer the  bill  filled  by  Cults  for  specific  per- 
formance, and  it  was  unnecessary  to  file  this 
interpleader.  In  answer  to  the  argument  that 
Outts  was  estopped  from  questioning  the  in- 
terpleader after  his  motion  to  pay  the  money 
into  Court,  they  referred  to  the  case  of  Dun^ 
gey  V.  Angove,  to  shew  that  the  money  ought 
to  have  been  brought  into  Court  before  the 
motion  for  the  injunction,  and  that  a  defen- 
dant was  not  precluded,  by  a  motion  to  bring 
in  the  money  for  securing  himself,  from  after- 
wards contending  that  the  bill  ought  to  be  dis- 
missed. 

Mr.  Tinney  and  Mr.  Rasch,  for  the  defen- 
dant Vicars,  and  Mr.  fFood  for  Thodey,  were 
stopped  by 

The  [jord  Chancellor,  who  said  he  could  not 
conceive  how  Mr.  Hoggart  could  sustain  this 
interpleading  bill  and  have  bis  costs,  he  hav- 
ing, after  first  tuktng  the  deposit  of  Cutts, 
tidcen  another  deposit  from  Vicars,  for  a  sale 
to  each  of  the  same  property.  There  could 
not  be  any  proceeding  in  an  interpleading  suit 
to  decide  the  question  between  Thodey,  Cutts, 
and  Vicars,  and  the  bill  should,  at  all  events, 
be  dismissed  against  one  or  the  other  of  the 
two  latter. 

Mr.  /{fcAarcb.— The  whole  of  the  deposits 
would  be  exhausted  by  separate  bills  of  inter- 
pleader. There  was  no  (juestion  of  multi- 
fariousness— that  was  admitted  in  the  Court 
below.  That  having  been  admitted  in  the 
Rolls,  and  also  that  this  was  a  good  inter- 
pleader, the  plaintiff  did  not  amend  his  bill, 
and  he  was  now  taken  by  surprise  by  these 
objections. 

The  Lord  Chancellor, — By  consent  between 
the  parties,  they  might  be  tied  down  to  have 
their  rights  decided  in  this  suit,  to  save  ex- 
pense. But  without  that  consent,  all  I  have 
to  do  is  to  see  whether  this  is  a  proper  inter- 
pleader. I  say  it  is  no  bill  of  interpleader  at 
all.  Proper  matters  for  an  interpleader  must 
be  the  subject  of  contest  between  all  the  co- 
defendents.  Is  that  so  here  ?  An  estate  is 
pit  up  for  sale.  Cutts  buys  it,  and  pays  a 
deposit.  The  estate  is  put  up  again,  and  Vicars 
bujs  it,  and  he  also  pays  a  deposit.  Now  what 
is  m  common  between  Cutts  and  Vicars,  two 
of  the  co-defendents  ?  The  vendor,  Thodey, 
demands  both  deposits  from  Hoggart.  Vicars, 
the  second  purchaser,  kniiw  nothing  of  what 
passed  between  Cuits  and  Hoggart.  The  sum 
paid  by  Vicars  was  not  a  further  deposit,  but  a 
different  deposit.  It  is  impossible  to  settle  the 
question  of  Thodey's  right  to  the  deposits  by 
reference  to  the  other  two  parties,  between 
whom  there  was  nothing  in  dispute,  who,  how- 
ever, may  agree  to  submit  to  the  suit,  and  so 
dispose  of  the  question;  but  if  they  are  before 
the  Court  adversely,  this  bill  cannot  be  main- 
tained against  both.    It  must  be  dismissed  as 


against  one  or  the  other :  Cutts  being  the  fir&t 
purchaser,  the  best  course  will  be  to  disinus 
the  bill  with  costs,  as  against  Vicars,  and  then 
the  injunction,  so  far  as  it  restrains  Thodev^s 
action  for  Vicar's  deposit,  must  be  dissolved. 
The  costs  of  so  much  of  the  suit  as  is  not  dis- 
missed,  to  be  paid  out  of  the  deposit  of  Cutt^'. 
who  is  to  be  at  liberty  to  proceed  in  the  »uic 
commenced  by  him  for  specific  perforniiance. 

Hoggart  V.  CuUt,  Thodey,  and  yicars.— At 
Westminster,  April  19,  1841. 

€i\ttsn'i  Smd^. 
[Before  the  Four  Judges.] 

EVIDENCE. — HIGHWAY. 

Upon  an  indictment  against  a  parish /or  j»om- 
repair  of  an  tUleged  highway,  in  which  the 
Question  is  whether  the  way  be  a  public 
highway  or  not,  owners  of  land  in  the  pa- 
rish which  is  liable  to  be  assessed  to  the 
highway  rate  are  competent  witneues  /or 
the  de/endanU,  although  the  land  be  at  the 
time  o/  the  trial  in  the  occupation  of  their 
tenants,  who  are  rated  in  respect  of  it  by 
virtue  o/3^4  Hct.  c.  24. 

A  line  of  road  had  been  used  by  the  public /or 
70  or  80  years,  but  until  1829  a  gate  hud 
stood  upon  a  portion  of  the  road,  and  toil 
was /ram  time  to  time  tahen  by  the  occu- 
piers of  the /arm  on  which  the  gate  stood; 
no  obstruction  ever  ejcisted  at  any  other 
part  of  the  road.  In  1829  the  otcner  and 
occupier  o/ the /arm  diverted  the  road,  au4 
removed  the  gate  g  and  since  that  period 
the  public  had  used  the  way  without  ob- 
struction. Held,  that  it  was  properly  left 
to  the  jury  to  say  whether, since  1829,  sup- 
posing the  owner  and  occupier  o/ such/arm 
to  have  dedicated  the  way  to  the  public,  aH 
the  other  owners  o/ property  along  the  line 
o/road  had  acquiesced  in,  and  consented  ta 
such  dedication,  so  as  to  give  the  public  a 
right  to  pass  over  their  lands. 

This  was  an  indictment  for  the  non-^repair  of 
an  alleged  highway,  leading  from  a  certain 
place  in  the  parish  of  Doddington  through  se- 
veral farms,  in  the  occupation  of  different  per- 
sons, to  the  church  of  the  hamlet  of  March,  in 
the  Isle  of  Ely  and  county  of  Cambridge. 
Plea,  Not  Guilty.  At  the  trial  before  Tindal, 
C.  J.,  at  the  last  Cambridge  assizes,  the  jury, 
after  a  trial  which  lasted  five  days,  returned  a 
verdict  of  Not  Guilty.  The  sole  question  iu 
issue  at  the  trial  was,  whether  the  way  in  ques- 
tion was  a  public  queen's  highway,  or  not ;  it 
bein^  admitted  by  the  defendants  to  be  out  of 
repair,  and  to  be  locally  situate  in  the  parish 
of  Doddington.  It  appeared  that  the  portion 
of  road,  indeed,  was  about  two  miles  in  length, 
and  extended  from  Copalder  Corner  to  a  place 
called  Flood's  Ferry  Mill  Drain.  The  road 
then  continued  from  the  latter  place  through  a 
farm  belonging  to  Lady  Sparrow,  and  occu- 
pied by  one  Tebbutt,  to  the  hamlet  of  March; 
the  entire  length  from  Copalder  Corner  to 
March  being  seven  miles.  On  the  part  of  the 
Crown  upwards  of  1 00  witnesses  were  called^ 
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w)fo  proved  a  free  and  uninterrupted  user  of 
the  entire  len^k  of  road  for  a  period  extend- 
Infi^  over  /O  or  80  years.    Thev  all  admitted 
that  until  within  12  or  ISvears  before  the  pre- 
ferring of  the  indictment  tliere  had  been  a  gate 
across  the  road  at  a  point  near  the  house  on 
Tebbutt's  farm,  but  stated  that  they  had  never 
found  it  in  any  manner  fastened,  and  that  there 
was  no  difficultv  in  openinfif  it,  and  that  they 
had  never  paid  any  toll  or  acknowledgment. 
The  defendants,  on  their  part,  called  conslder- 
al»]y  more  than  100  witnesses,  who  also  proved 
the  user  of  the  road  for  as  long  a  period  as 
living  memory  extended,  but  added  that  they 
had  on  several  occasions  found  the  gate  at 
Tebbut's  farm  locked,  and  that  they  had  fre- 
quently paid  toll  or  acknowledgment  to  Teh- 
butt  and  his  predecessors  for  permission  to  pass 
through  the  gate,  and  along  the  road.    It  was 
also  shewn  that  about  the  year  1829,  Tebbutt, 
by  tbe  consent  and  with  the  sanction  of  his 
land- lady,  had  altered  the  line  of  tbe  road  near 
his  house,  by  turning  it  round  his  homeclose, 
instead  of  its  running  through  his  farm  yard ; 
and  at  the  same  time  the  gate  already  men- 
tioned had  l)een  wholly  removed. 

In  the  year  1836,  seven  years  after  this  alte- 
ration, and  the  removal  of  tbe  gate  by  Tebbutt, 
a  Mrs.  Layton  had  paid  a  penn^  to  Mrs.  Teb- 
butt for  permission  for  the  passing  of  a  hearse, 
with  the  body  of  a  child,  which  was  taken  to 
he  buried  in  the  church  at  March;  and  that  in 
the  year  1838  Mrs.  Layton,  having  another 
chilci  to  be  buried  in  the  same  church,  sent  on 
the  day  before  the  funeral  Gd.  to  Mrs.  Tebbutt, 
with  a'request  that  she  would  permit  the  corpse 
to  pass  along  the  road.  Mrs.  Tebbutt  returned 
this  last  mentioned  money  to  Mrs.  Layton, 
with  a  message  that  "  she  was  very  welcome  to 
go  free." 

Amongst  other  witnesses  called  on  the  part 
of  the  defendants  to  prove  the  payment  of  toll, 
was  Mr.  Orton.  On  examinaton  on  the  voire 
dire  he  stated  that  he  did  not  reside  in  the  pa- 
rish of  DoddingtoD,  but  that  he  was  tbe  owner 
of  real  property  in  that  parish,  which  was  in 
possession  of  his  tenants. 

Mr.  A'eify,  with  whom  were  Mr.  ^ndrewi  and 
Mr.  Bphi,  on  the  part  of  the  prosecution,  ob- 
jected to  the  competency  of  tne  witness.  He 
was  incompetent  at  common  law,  as  his  estate 
would  be  immediately  and  permanently  depre- 
ciated if  the  way  in  question  should  be  estab- 
lished as  a  public  highway,  liable  to  be  repaired 
by  the  parish.  But  the  3  &  4  Vict.  c.  26, 
would  be  relied  upon.  That  statute,  however, 
applied  only  to  cases  in  which  the  objection 
arose  bv  reastm  of  the  witnesses  being  either 
assessea  to  the  highway  rates,  or  liable  to  be 
so  assessed ;  but  the  witness  was  in  neither 
pre<licament. 

The  Sttlic'Uor  General,  (with  whom  were  Mr. 
Tup'or  and  Mr.  Gunning)  coutrb,  contended 
that  the  witness  was  competent,  even  at  com- 
mon law  ;  but,  if  that  should  not  be  so,  that 
the  recent  statute  had  rendered  him  so.  He 
could  only  be  said  to  be  interested  by  reason 
of  his  property  being  assessed  or  liable  to  be 
assessed  to  the  highway  rates,  from  which  the 


repairs  of  this  road  would  bd  paid,  and  the  cir- 
cumstance of  his  not  being  tne  present  occu- 
pier of  his  estate  made  no  difference  in  princi-' 
pie.  His  interest  was  less  than  that  of  his 
tenants,  who  were  rated,  and  they  were  ren- 
dered competent  by  the  statute. 

The  lAfrd  Chief  Justice  admitted  the  evi- 
dence I  and  several  other  witnesses,  situated  as 
Mr.  Orton  was,  were  also  examined.  I'he  de- 
fendnnts  had  a  verdict. 

Mr.  h'elt/f  now  moved  for  a  rule  to  shew 
cause  why  this  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  on  the  ground,  first,  of 
the  improper  reception  of  this  class  of  wit- 
nesses ;  and  secondly,  for  misdirection  on  the 
part  of  the  learned  judge.  In  support  of  his 
objection  to  the  udmissibility  of  the  evidence, 
he  relied  on  the  authority  of  Rhodes  v.  Aitu* 
teorth,*  where  it  was  held  that  it  is  an  objection 
to  the  competency  of  a  witness  who  comes  to 
discharge  certain  premises  from  a  rate  that  he 
has  property  of  the  kind  in  question  in  the  oc- 
cupation of  a  tenant  sul)jcct  to  such  rate,  if 
established,  and  therefore  his  own  reversionary 
interest  may  be  affected  thereby. 

With  respect  to  the  misdirection,  the  Lord 
Chief  Justice  should  have  left  it  to  the  jury  to 
say  whether,  since  the  alteration  in  the  line  of 
the  road  and  the  removal  of  the  gate,  there  had 
not  been  a  complete  dedication  of  the  way 
by  all  persons  interested;  and,  as  that  was 
the  only  point  at  which  it  could  be  said  there 
was  at  any  time  a  disturbance,  the  way  be- 
came  a  public  highway  as  soon  as  the  imped i* 


ment  was  removed  by  all  competent  parties, 
and  the  jury  should  have  been  so  directed. 
[Lord  Denman,  C.  J.— Did  you  prove  the 
consent  of  all  the  other  occupiers  along  the 
sides  of  this  way,  and  the  usage  of  it  suhse* 
quent  to  the  removal  of  the  gate  ?  lliey  might 
be  willing  to  allow  the  use  of  the  way  by  the 
public  so  long  as  tbe  gate  stood,  and  that  Teb- 
butt, by  the  taking  of  tolls,  prevented  the  gain- 
ing of  a  right  by  the  public ;  but  it  was  a  very 
diderent  question  when  the  gate  was  taken 
awav.]  There  was  no  point  made  by  the  de* 
fenaant  on  that  ground,  and  all  the  occupiers 
knew  of  the  use  of  the  road  by  the  public,  as 
well  since  as  before  the  removal  of  the  gate. 

Lord  Denman,  C.  J.— We  think  the  recent 
statute  rendered  the  witnesses  coinpetent.  It 
is  desirable  to  give  the  fullest  effect  to  the 
words  of  the  act,  and  it  would  be  most  unfor- 
tunate if  the  legislature  had  rendered  the  more 
interested  persons  competent,  and  had  not  pro- 
vided for  the  admission  of  the  less  interested. 
On  the  other  point. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J. — ^In  the  case  of  The 
Queen  v.  The  Inhabitants  of  Doddington,  we 
have  seen  the  learned  judge  who  tried  the 
case,  and  we  find  that  the  question  was  left  to 
the  jury  in  the  way  in  which,  when  the  rule  was 
moved  for,  I  thought  it  should  have  been  sub- 
mitted  to  them.  The  question  was,  whether 
Tebbutt  and  his  landlady  had,  since  1 829,  de- 
dicated the  way  to  the  public,  and  whether  the 

•  Holt.  N.  P.  Rep.  419! 
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parties  interested  in  the  other  lands,  throuffrb 
which  the  way  ran,  had  acquiesced  in  that  dedi- 
cation,  and  had  themselves  dedicated  their 
lands  to  the  public  since  the  removal  of  the 
obetruction  by  Tebbutt.  The  case  was  so  sub- 
mitted 10  the  iury,  and  they  were  not  satisfied 
that  they  had  so  done;  the  learned  judge 
thinks  they  came  to  the  proper  conclusion. 
There  will,  therefore,  be  no  rule. 

The  Queen  v.  The  Inhnbitante  of  Dodding- 
/«>«,  E.T.  1841.    Q.  B.F.J. 


^Buren'if  SBeiict)  ^rsctire  Court. 

IRRBGULAR1TY. — LACHB8. — WAIVER. — LAPSS 
OP  TIMJB.— NULLITT. 

On  the  \bth  February^  1841,  a  levfi  wot  made 
on  the  goodi  of  a  defendant  |  %t  teas  held 
too  late  to  apply  to  set  the  levy  aside  on  the 
third  day  of  Easter  Term,  on  the  ground 
that  the  defendant  had  not  been  served  with 
process,  or  notice  of  any  proceedings  pre^ 
vious  to  the  execution  of  the  levy,  the 
plaintiff's  proceedings  only  being  objec-> 
tionitble  in  the  light  of  irregularity — not 
nullity. 

This  was  an  action  on  a  bill  of  exchanjife, 
agunst  the  accommodation  acceptor.  The 
amount  was  30/.  A  considerable  time  had 
elapsed  since  the  bill  became  due,  and  the  de- 
fendant had  every  reason  to  presume  that  the 
person  for  whom  the  acceptance  had  been 
given  by  way  of  accommodation  had  paid  the 
amount.  On  the  15th  of  last  February,  how- 
ever*  a  levy  was  made  on  the  defendant's  goods 
for  the  amount  of  the  bill  and  costs,  he, 

Thesiger  now  (third  day  of  Easter  Term), 
moved  fur  a  rule  to  shew  cause  why  the  plaln- 
tiflf's  proceedings  should  not  be  set  aside  on 
the  ground  of  irregularity.  The  objection 
was  that  no  process  or  notice  of  process  had 
been  served  or  communicated  to  the  defendant, 
until  the  time  of  the  actual  levy.  No  doubt 
the  lapse  of  time  since  the  levy  took  place  was 
considerable ;  and  if  the  objection  to  the  plain- 
tiff 's  proceedings  could  be  put  no  higher  than 
an  irregularity,  that  irregularity  might  be 
waived  i  but  here  the  proceedings  of  the  plain- 
tiff* cocdd  be  considered  as  amounting  to  no- 
thing more  than  a  nullity.  No  process  had 
been  served  on  the  defendant,  no  appearance 
had  been  entered  by  him  i  no  previous  pro- 
ceeding had  been  taken  on  which  the  judg. 
meot  or  execution  could  rest.  They  therefore 
amounted  to  a  nullity  only ;  and  the  defendant 
could  not  waive  a  mere  nullity,  although  he 
might,  by  bis  laches,  waive  an  irregularity. 

Coleridge,  J. — I  will  consider  the  case,  and 
let  you  know  on  Monday. 

Cur,  adv.  vult, 

Coleridge,  J. — It  is  clear,  where  there  is  an 
irregularity  in  any  proceedings  had  in  vaca- 
tion, there  is  time  in  the  course  of  that  vaca- 
tion to  apply  to  a  judge  at  chamhf  rs  i  it  is 
imperative  on  the  party  complaining  to  do  so ; 
%nd  he  cannot  wait  to  move  to  set  aside  the 
proceeding  till  the  first  four  days  of  the  next 

na,  if,  by  his  tielay,  he  b  likely  to  change 


the  situation  of  the  other  party.  Ko  donbt, 
the  sheriff'  hearing  nothing  of  these  objection?, 
would  have  paid  over  the  proceeds  of  the 
levy  to  the  plaintiff*,  and  then  placed  the  par- 
ties in  a  different  situation  from  that  in  which 
they  would  have  stood,  if  the  defendant  had 
applied  promptly.  I  think,  therefore,  this 
application  is  too  late,  if  the  objection  is  an 
irregularity.  But  then  it  is  said  that  the  course 
pursued  by  the  plaintiff  renders  this  a  proceed- 
mg  not  merely  an  irregularity,  but  a  nullity. 
It  is  difficult  always  to  distinguish  between  an 
irregularity  and  a  ntillity;  out  I  think  the 
safest  rule  to  determine  what  is  an  irregularity 
and  what  is  a  nullity,  is  to  see  whether  a  party 
can  waive  the  objection.  If  he  can  waive  it, 
it  amounts  to  an  irregularity ;  if  he  cannot,  it 
is  a  nullity.  I  think  this  obiection  might  be 
waived.  The  real  objection  is,  that  there  was 
a  Songful  affidavit  of  service,  on  production 
of  which  the  plaintiff  entered  an  appearance 
for  the  defendant.  But  suppose  the  defendant 
had  full  notice  that  an  appearance  had  been 
entered  for  him,  and  he  had  taken  the  declara- 
tion out  of  the  office,  and  pleaded,  it  could  not 
be  objected  by  him  that  there  was  a  defective 
service.  The  objection  might  therefore  lie 
waived,  and  is  consequently  a  mere  irregu- 
larity.  The  lapse  of  time  is,  I  think,  a  waiver 
of  the  irregularity,  and  therefore  there  ought 
to  be  no  rule.  There  is  no  affidavit  of  merits 
made,  nor  any  reason  suggested  why  the  de- 
fendant could  not  ultimately  be  comprllable 
to  pay  the  bill,  so  that  there  is  no  ground  for 
letting  him  in  upon  terms. 

Rule  refused.— ^«/mr#v.  RasseU,  E.T.  1841. 
Q.  B.  P.  C. 


ARBITRATION. — STAMPING  AFPIDAVIT. — 
CAUSE. — STAMP  ACT. 

fFhere  there  is  an  arbitration,  but  no  action 
has  been  brought,  an  affidavit  usedfw  the 
purpose  1^  supporting  an  application  to  set 
aside  an  award  made  in  the  arbitration, 
must  be  made  on  a  stamp,  notwithstanding 
the  provisions  of  65  Geo.  3,  c.  184,  and  5 
Geo.  4,  c.  41. 

In  this  case,  certam  matters  had  been  re- 
ferred by  bond  to  an  arbitrator,  no  action 
having  been  brought^  An  award  was  duly 
made,  and  the  unsuccessful  party  applied  for  a 
rule  to  shew  cause  why  that  award  snould  not 
be  set  aside  on  a  variety  of  grounds  set  forth 
in  the  affidavit.  A  rule  for  that  purpose  having 
been  granted, 

Jervis  shewed  cause  against  it,  and  took,  as 
a  preliminary  objection  to  the  affidavit  on  which 
the  rule  was  obtained,  that  it  was  not  written 
on  a  stamped  paper.  The  55  G.  3,  c.  184,  and 
5  G.  4,  c.  41,  only  applied  to  affidavits  used  in 
"  suits."  In  the  present  case,  there  was  no 
cause  or  suit  in  Court,  and  therefore  the  affi- 
davit supporting  the  application  must  still  be 
stampea,  notwithstanding  the  act  which  had 
been  introduced  repealing  the  statute  requiring 
stamps  on  legal  proceedings. 

Martin,  contrb,  admitted  that  the  affidavit 
ought  to  be  stamped,  but  applied  for  leave  to 
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be  allowed  to  have  tbe  rule  enlarged  until  the 
affidavits  could  be  re-sworn  on  stamped  paper. 

C'»Uritif^e^  J.,  allowed  the  rule  to  be  ea« 
laired  for  that  purpose,  on  payment  of  the 
costs  of  the  dav. 

Rule  accordmirly. — In  the  Mniter  of  Tem^ 
pieman,  E.  T.  1841.    Q.  B.  P.  C. 


STRfKINO  ATTORNBY  OFF   ROLL  AT  HIS  OWN 
RBQCBf  T.  —AFFIDAYIT.— STAMP. 

/fan  attorney  applies  to  be  struck  off' the  roll 
Jar  the  purpose  of  going  to  the  bar,  the  af" 
JidavU  on  tahic^  the  appHcaihn  is/owsfifd 
must  be  stamped. 

In  this  case  an  application  was  made  by  an 
altomey  to  be  struck  off  the  roll,  for  the  pur- 
pose or  foiAf  to  tbe  bar.  The  aflidarit  in 
support  of  the  appUcatUm  wsa  not  on  stamped 
paper,  on  which 

barren,  who  applied  for  the  attorney,  sujt- 
getted,  that  in  conrormitj  with  the  decision  In 
th^  matier  rf  Templeman,  in  the  present  term, 
the  affidavit  ought  to  be  stamped. 

Coleridge,  J.,  thought  that  it  ought  to  be 
stamped.  The  application  might  be  renewed 
on  producing  an  affidavit  on  f^  properly  stamp- 
ed paper- 

Application  rtfvued.^'Es  parte  fTard,  E.  T. 
184U    Q.B.P.G. 


€iuttn'i  M^n^, 
Siitings  after  Easter  Term,  1841. 

MfDDLBSBX.  LONDON. 

Camasm^  Juries,  Common  Juries, 

MoQday    May  10    Wednesday  .  .May  19 

Toeaday    « 11     (the  adjournment  day) 

Thursday 13 

Friday 14 

Saturday    ,.15 

TAeATieN  8ITTIN0B  IN  BANC. 

EoMter  Term,  1841. 

This  Court  will  on  Monday  the  10th  dav  of 
May  aext,  hold  sittings,  and  will  proceed  in 
disposiiig  of  the  business  in  the  Special  and 
Crown  Apera  on  that  day.  and  will  give  |udg< 
mem  in  cases  wUch  shall  then  be  pending. 

By  the  Court. 


^r^ttimx  of  9Irxtf. 
Sittings  tfter  Easter  Term,  1841. 

MI0DLB8BX. 

ftlonday  « .  Mt^y  10 1  Customs. 

» Revenue  Causes  ^  C.  J. 
Tiiesflay  ...,,,  11  J  Excise. 

aff!::::!3}<^'>°"°''°-'"^"- 

•  A  bill  is  now  before  the  House  of  Com- 
mons for  the  purpose  of  amending  the  taw  on 
this  point,  so  that  for  the  future  affidavits 
used  m  any  Court  of  law  need  not  be  stamped. 
Kide  hnte,  p.  20. 


LONPON. 

lYiesday  .  .May  11    To  Adioum  only. 

Friday 14    Adjt  Day.    Coin.  Juries. 

Saturday 16    Common  Juries. 

The  Court  will  sit  at  half  past  nine  o'clock. 

VACATION  SITTINGS  IN  BANC. 

This  Court  will  oo  Tuesday  the  11th  day  of 
May  instant,  and  on  Thursday  the  13th  day  of 
the  same  month,  hold  sittings,  and  will  pro- 
ceed in  disposing  of  the  business  pending  in 
the  Special  Paper, 

Dated,  the  1st  May,  1841. 

AuiNGBB.  J.  Parks. 

£.  H.  Aldbrson.    K.  M.  Rolfb. 

May  i,  1841.    Read  in  open  Court. 

Stephen  Richards,  Master, 


MISCELLANEA. 


BLOQUBNOB  OF  BRITISH  LAWTBR8. 
BROUOHAH, 

"  I  an  now  out  of  place,  and  if  that  circum- 
stance did  not  render  it  rather  late  for  morali- 
sing, I  could  talk  of  the  prerogatives  not  so 
ver^  high,  the  enjovments  none  of  the  sweetest, 
which  he  loses  wno  surrenders  place,  often- 
times misnamed  power,  to  be  responsible  for 
meaisures  which  oM^«coii/rott/,  perchance  con- 
trive; to  be  chargeable  with  leaving  undone 
things  which  he  ought  to  have  done,  and  had 
all  the  desire  to  do,  without  the  power  of  do- 
ing ,*  to  be  compelled  to  trust  those  whom  he 
knew  to  be  utterly  untrustwarthjf,  and  on  tbe 
most  momentous  occasions  involving  the  inte- 
rests of  millions,  implicitly  to  confide  in  quar- 
ters where  common  prudence  forbade  reposing 
a  common  confidence ;  to  have  schemes  of  tbe 
wisest  and  most  profound  policy  Judged  and 
decided  on  by  the  most  ignorant  and  the  most 
frivolous  of  human  beings,  and  the  most  ge- 
nerous aspirations  of  the  heart  for  the  happi- 
ness of  his  species,  chilled  by  frowns  of  the 
most  selfish  and  sordid  of  the  race  I  These  are 
among  the  most  unenviable  prerogatives  of 
place,  of  what  is  falsely  called  power  in  this 
country. — To  be  planted  upon  the  eminence 
from  whence  he  must  see  the  baser  features  of 
huoaan  nature  uncovered  and  deformed  {  wtt«< 
ness  the  attitude  of  climbing  ambitioD  from  a 
point  whence  it  is  only  viewed  as  creeping  and 
crawling,  tortuous  and  venomous  in  its  spaci- 
ous course — be  forced  to  see  the  hideous  sight 
of  a  naked  human  heart,  whether  throbbing  in 
the  bosom  of  tbe  ^reat,  vulgar,  or  little-^this 
is  not  a  ver^  pleasmg  occupation  for  anv  one 
who  loves  his  fellow  creatures,  and  would  fain 
esteem  them ;  and,  trust  me,  that  he  who  holds 
place  (or  as  it  is  miscalled,  wields  power  and 
patronage)  for  but  a  little  month,  shall  find  the 
many  he  may  try  to  serve,  furiously  hating  him 
for  involuntary  failure  ;  while  the  few  whom 
he  may  succeed  in  helping  to  the  object  of  all 
their  wishes,  shall  with  a  preposterous  pride, 
seek  to  prove  their  independence  by  sh«*" ' 
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their  ingratitude,  if  tliey  do  not  try  to  cancel 
the  oblifration  by  fastening  a  qaarrel  upon 
him."    Vol.  iu.  600. 


LAW  BILLS  IN  PARLIAMENr. 

SotUenfEorlrtf. 

l^of  holding  Petty  Sessions  and  Summary  Trials. 

[rn  Committee.]  Earl  Devon. 

Drainage  of  Buildings.  [Passed.] 

To  limit  the  Criminal   Jurisdiction    of  the 

Quarter  Sessions.  [For  2d  reading.] 

For  rendering  a  Release  as  effectual  as  a  Lease 

and  Release.  [In  Select  Committee  \ 

Tithes  Recovery.  [For  2d  reading.' 

Double  Costs,  &c.  [For  2d  reading/ 

Annual  Indemnity.  [Passed .| 

Costs  in  frivolous  Suits.        [For  2d  reading.' 
To  amend  the  Law  of  Principal  and  Factor. 


of 


Souifo  of  CommatuT. 
For  facilitating  the  administration  of  jusdce 
(in  Chancery)^  No.  1.   Attorney  General. 
[To  consider  Report.] 
To  (licilitate  the  Administration  of  Justice  in 
the   House  of  Lords  and  Privy  Council^ 
No.  2.  Sir  £.  Sugden. 

[In  Committee.] 
County  Courts.  Mr.  F.  Maule. 

[To  consider  Report  17th  May.] 
Bankruptcy,  Insolvency,  and  Lunacy. 

[In  Committee  17th  May.] 
To  remove  objections    to  the  admission 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  BuUer. 

To  allow  Writs  of  Error  in  MandamuM. 

Sir  F.  Pollock. 
Poor  Law  Amendment.       [In  Committee.] 
For  the  Registration  of  Parliamentary  Electors. 

[In  Committee.]         Lord  John  Russell. 
For  the  better  regulation  of  Railways. 

Mr.  Labouchcre. 
Countv  Coroners'  Election.    Mr.  Packin^aon. 

[Jn  Committee.] 
Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
Copyhold  and  Customary  Tenures. 

[Report  on  May  ICJ.]  Mr.  Hope. 

Administration  of  Justice  in  Boroughs. 

[In  Committee.]  Attorney  General. 

To  facilitate  the  Transfer  of  Real  and  Personal 
Property  held  in  trust  for  Charitable  Pur- 
poses. Mr.  James  Stewart. 
[In  Committee  ] 
Designs  Copyright.  [For  2d  reading.] 
To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart. 
To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 
Middlesex  Sessions.  [In  Committee.] 

County  Bridges.  [In  Committee.] 

Punishment  for  Offences  against  the  Person. 

[In  Committee]  Lord  J .  Russell. 

Punishment  for  Embezzlement. 

[For  9d  reading.]        Lord  J.  Russell. 


To  amend  the  Law  of  Sewers. 

ifn  Committee.] 
ment  of  Burgesses* 
fin  Committee.] 
Turnpike  Acts  Amendment. 

[In  Committee.] 
Stamp  Duties  on  Law  Proceedings. 
[For  2d  Reading.    See  p.  20,  ante,^ 


THE  EDITOR'S  LETTER  BOX. 

It  is  the  intention  of  the  t'ropHetors  of  this 
Work,  on  the  establishment  of  the  New  Equity 
Courts,  to  commence  a  New  Series  of  Equity 
Reports,  to  be  reported  by  Barristers  in  each 
Court.  The  gentlemen  who  have  agreed  to 
undertake  the  task  will  communicate  with 
each  other,  so  as  to  prevent  any  unnecessary 
repetition  of  cases,  and  all  expence  that  can  be 
avoided.  The  names  of  the  gentlemen  will  be 
given  when  the  bill  has  passed.  The  reports 
will  be  accompanied  with  a  New  Equity  Prac- 
tice^ which  will  explun  from  time  to  tune  the 
alterations  made  for  the  benefit  of  the  prac-' 
titioner. 


F.M.;  and  "Omega;" 


The  letters  of  W. 
have  been  received. 

We  cannot  undertake  the  responsibility  of 
advising  on  cases  containing  complicated  atate- 
ments,  which  should  be  laid  before  counsel. 
Our  correspondents  should  send  ua  knotty 
points  only. 

If '/  A  Law  Student,"  has  time  and  health 
sufficient  for  the  purpose,  we  recommend 
him  to  enter  on  the  long  course  of  study 
pointed  out  in  the  Articled  Clerks'  Manual. 

From  the  hand-writhig  and  contents  of 
"  Castigator's"  letter,  we  believe  the  writer  is 
an  unsuccessful  author  of  two  small  books, 
one  of  which  we  noticed,  because  it  might 
possibly  be  mischievous :  the  other  is  harmless 
and  insignificant. 


Part  II.  of  the  Analytical  Digest  for  1841, 
contuming  all  the  Cages  reported  in  the 
House  of  Lords,  in  the  Courts  of  Law  and 
Equity,  in  the  Privy  Council,  and  in  the 
Ecclesiastical  and  Admiralty  Courts,  from  the 
1st  of  February,  to  the  Ist  of  May,  1841,  will 
be  published  on  Saturday  next. 


We  recommend  our  Subscribers  to 

bind  up  the  Index  to  the  first  twenty  volumes 
of  this  work  with  the  twenty«first  volume, 
just  published,  as  the  whole  will  then  be  ren- 
dered continuous  and  complete. 
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**  QaoA  magu  ad  Not 
PcrtfaMfty  6t  Mscire  milnBi  cit| 


HORAT. 


THE  ABOLITION  OF  THE  LEASE 
FOR  A  YEAR. 

Thb  bin  for  rendering  the  lease  for  a  year 
nnneoesaary,  was  read  a  third  time  on  Mon- 
day last,  and  now  waits  only  the  royal 
assent.  The  only  alteration  that  has  been 
made  in  it  by  the  House  of  Lords  is,  that 
it  is  to  come  into  o]ieration  on  thejifteenih 
(this  day),  instead  of  the  first  of  this  month. 
It  is  thmfore  full  time  to  consider  its  pro- 
Tisions,  and  its  precise  effect  on  existing 
practice.  By  the  first  section  it  is  enacted 
"  that  every  deed  or  instrument  of  release 
of  a  fireehold  estate,  or  deed  or  instrument 
purporting,  or  intended  to  be  a  deed  or  in* 
stniment  of  release  of  a  freehold  estate, 
which  shall  be  executed  on  or  after  the  15th 
day  of  May,  1841,  and  shall  be  espre$$ed  to 
he  made  ts  pursuance  of  this  act,  shall  be  as 
effectual  for  the  purposes  therein  expressed, 
and  ahall  tske  effect  as  a  conveyance  to 
uses  or  otherwise,  and  shall  operate  in  all 
respects  both  at  law  and  equity,  as  if  the 
releasing  party  or  parties  who  shall  have 
executed  the  same,  had  also  executed  in 
due  form  a  deed  or  instrument  of  bargain 
and  sale,  or  lease  for  a  year,  for  giving 
effect  to  such  release,  although  no  such 
deed  or  instrument  of  bargain  and  sale  or 
lease  for  a  year  shall  be  executed."  It  will 
be  seen  that  under  the  terms  of  this  section 
it  is  optional  with  the  parties  to  avail  them- 
selves of  the  provisions  of  the  act ;  for  in 
order  to  obtain  the  benefit  of  its  provisions 
the  release  must  be  expressed  to  be  made  in 
pursuance  of  the  act.  Still  we  conceive 
that  a  very  slight  expression  in  the  release 
would  bring  it  within  the  act,  and  it  would 
be  held  that  the  parties  intended  to  avail 
tfaemselvfs  of  it.    Although  the  option  is 
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given,  it  may  periiaps  be  doubtful  whether 
some  liability  might  not  be  incurred  by  the 
practitioner,  who,  after  it  comes  into  operas 
tion,  continues  to  use  the  lease  for  a  year. 
If  this  deed  were  afterwards  lost  or  mislaid, 
or  was  in  any  way  invalid,  and  the  title 
was  endangered  by  this  circumstance,  it 
might  be  urged  that  the  solicitor  was  bound 
to  have  taken  the  course  which  the  legis- 
lature had  provided  to  get  rid  of  these 
difficulties. 

The  stamp  on  the  lease  for  a  year,  we 
are  sorry  to  say,  is  continued.  Our  readers 
will  remember  that  the  bill  as  originally  * 
introduced  by  Mr.  Stewart,  contained  no 
such  provision,  but  he  was  obliged  to 
give  way  as  to  this ;  the  loss  to  the  reve- 
nue being,  as  we  understand,  computed 
at  50,000/.  per  annum.  The  following 
proviso  must  therefore  be  attended  to: 
"  provided  that  every  such  deed  or  instru- 
ment so  taking  effect  under  this  act  shall 
be  chargeable  with  the  same  amount  of 
stamp  duty  as  any  bargain  and  sale  or  lease 
for  a  year  would  have  been  chargeable 
with  (except  progressive  duty)  if  executed 
to  give  effect  to  such  deed  or  instrument, 
in  addition  to  the  stamp  duties  which  such 
deed  or  instrument  shall  be  chargeable  with, 
as  a  release  or  otherwise,  under  any  act  or 
acts  relating  to  stamp  duties." 

But  the  second  section  is  of  equal  impor- 
tance with  the  first.  It  will,  in  effect,  go 
very  far  to  dispense  with  the  necessity  of 
producing  any  lease  for  a  year,  executed 
before  the  15  th  of  May  1841,  and  the  ex- 
pense of  attested  copies  of  any  such  deed. 
After  reciting  that  many  deeds  of  bargain  and 
sale,  or  leases  for  a  year,  have  been  lost  or 
mislaid,  it  is  enacted,  that  where  in  any  re- 


«  See  21  L. 
print,  p.  356. 


O.  306.    See  the  subsequent 
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lease  executed  before  the  15  th  of  May  1841, 
the  lease  for  a  year  for  giving  effect  to  such 
release  shall  be  recited,  or  by  any  mention 
thereof,  such  deed  of  felease  ehidl  ap- 
pear to  have  beea  diade  6r  eieC^btcfd,  sii^h 
recital  or  mention  shall  be  conclusive  evi- 
dence of  the  lease  for  a  year  so  recited  or 
mentioned,  "  and  such  deed  of  release  shall 
have  the  like  effect  as  if  tiie  stme  bad  been 
executed  after  the  15th  day  ot  May  1841, 
whether  such  deed  of  bargain  and  sale  or 
lease  for  a  year,  shall  or  shall  not  have  been 
lost  or  mislaid,  or  may  or  may  not  be  pi^* 
duced/'  Under  this  section^  as  \re  coneeiv^, 
the  production  of  the  tease  for  a  year  on  the 
examination  of  a  title,  will  go  gradoaily 
out  of  use. 

By  s.  3,  the  act  is  to  extend  to  cnstomary 
lands  ^hich  &re  conveyed  by  lease  and  re- 
tease,  it  being  enacted  that  the  word  "  free- 
hold "  fth'iiil  have  not  only  its  usual  signifi- 
cation, btit  fchali  extend  to  all  lands  and 
hereditaAAehts  for  the  conveyance  of  which, 
if  this  aet  had  not  been  passed,  a  bargain 
Hxid  sale  or  lease  for  a  year,  as  well  as  a  re- 
lease, would  have  been  used. 

Altogether,  although  we  would  have 
gladly  Seen  the  stainp  duty  removed,  yet 
we  think  that  this  act  remedies  a  consider- 
able practiced  grievance,  and  removet  a  tech- 
nical objection  to  titles,  which  it  ought 
never  to  have  bfeen  in  the  power  of  any  one 
to  have  made. 


proved  beyond  doubt  the  bad  constmctioti 
and  insufficiency  of  the  present  CJourts  — 
their  inconvenient  locality— their  almost 
fotal  want  bf  wceiftmodation,  either  for 
tUe  W  or  the  itfotaiiys,  the  suitors, 
their  witnesses,  or  the  pubKc  generally, — 
and  the  consecjuent  delay  and  increased 
expehce  of  legal  proceedings— the  loss 
of  time  of  tij*  |)rtctitioner8  in  attending 
at  Westminster— the  necessity  of  erect- 
ing new  buildings  for  the  Courts  and 
Offices,  and  the  great  advantage  of  concen- 
tr«ti'Bg  «rt  Citmrts  in  the  law  quarter  of  the 
towB.  Theri  iWas  some  question  as  to  the 
site,  whether  Lincoln's  Inn  Fields,  the  Rolls 
estate,  or  Boswell  Court ;  but  the  prefer- 
ence seemed  greatly  to  preponderate  ia 
favor  of  Lincoln's  Inn  Fields.*  .   . 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER  TO  LINCOLN'S 
INN  FIELDS. 

Tbs  Select  Coiiimittee  appointed  hi  Ch^ 
Hotise  of  Coflsmons  to  inquire  ibto  the  ex- 
pediency <rf  removing  the  O^its  of  Law 
ttnd  Eqtdty  fi^ai  Palace  Yard  to  the  viainity 
of  the  Inns  of  Court,  met  dn  Tdesdti^  fhe 
1 1  th.  The  Solicitor  General  presided,  bfad 
the  other  law  membei%  present  were  Mf . 
Lynch,  Mr.  Hayter>  and  Mr.  Preshfi(>ld. 
Mr.  Dowdesweil,  the  Senioi*  Master  of  the 
Court  of  Chancery,  and  Mr.  Hill,  the  Queen's  I 
Counsel,  were  examined.  - 

On  Thursday,  th6  CcMntnittee  again 
sat,  Mr.  Lynch  in  th«  ehali' ; ->  and  Sir 
Eardky  Wilmol,  Mr.  Hayter,  Mr.  Fresh 
field,  and  Mr.  Hume,  were  alto  present. 
The  Lord  Chancellor,  Mr.  Sutt<yn  Sharpe, 
Mr.  Walker  (one  of  the  Master  of  the  £!x- 
cheqner  of  Plea8)i  Mr.  Holme,  and  Mr. 
l*eesdale,  were  examined.  Ot  Friday  the 
Master  of  the  Rolls,  Mr.  Wright,  and 
Mr^  Field  were  exainixied.  llie  evi- 
dence   given    at    each    of   the    meetings 


The  following  evidence,  taken  before  the 
Committee  of  the  House  of  Lords  on  the 
Lord  OhkMeHbr's  ^U  fbr  the  Ueikfr  ad- 
miniMAtion  Of  Justice  ia  Equity,  fcwn  \m^ 
poitftntly  on  the  rtittidval  of  tl^  CdltfiB. 

"Air.  ^gtam,  Q.C.— The  V?ce  Chanrtf!!t)rt 
Court  is  lociiHy  dfvidfrd  f^m  Ihts  Lurtl  Ob»* 
eeUor^B  Court  by  a  wall  only,  «frt  aottbitoft 
liave  often  to  attend  a  rsnse  in  thai  iftid  aWo  in 
the  Lord  Cbaacellor'*  Cmirt  on  the  MMse  <tay  % 
and  it  is  a  great  convenience  tu  them  to  resort 
to  a  court  so  circumstanced,  and  for  that  rew- 
Wn,  \n  pa«,  they  go  there  ifi  pr^f(6rerice  lo  the 
Rolls. 

••Atooth^r  ^rfeal  A-a^aA  tt^il  t%*06ti«  of 
BMdft(ttter,  tort  wfti<?h  i  think  m«it  operate 
s^atnst  il^  so  lotif^  as  )here  is  ne  cOBpakimi  !• 
fte  there,  is  the  ineortvenisBee  40  volk'iton  ia 
not  having  the  general  busiaess  of  the  court 
done  witWn  the  same  walls ;  as  Tor  example^ 
in  takihg  acCohut^  add  mattefs  of  lhu\  itescH^ 
tloti.  . 

"OoWWntfjf  ptibWfe  €6l»v*nkrtire,  it  «f>peai« 
to  me  that  wbetttsr  a  ntfw  tadye  is  er«aiC0d  ia 
Cfaaacery  or  the  Court  of  Exehe^er  UMMi- 
ferred  to  ilie  Court  of  Chancery)  the  whole 
should  be  transacted  in  one  place  akd  oOuutoae 
centre/*  ^ 

"  Mr.  ffotf.— I  understand  the  solitifofs  finfl 
U  extremely  Inconvenient  to  have  two  sets  of 
offices  tb  attetid,  and  ft  is  so  %Vith  tlfe  cetenset 
who  bate  iw  courts  to  aittewl>  the  tesineis 
Mng  small. 

*'l  think  the  convenience  ef  the  suitors  • 
very  much  consulted  by  the  cunvenience  oi 
the  liar  and  tiie  conveUience  of  the  selicitors. 

"  Mf.  f^ertikeralt,  tiie  86licitor.--Itl8one  of 
the  inconveniences  of  the  Court  of  Eifdicqucr, 
that  the  attorney's  cfcrk  has  to  Walk  dowa 
Cbancery  Une,  if  he  has  a  cause  i«1}lMNMvry 
and  in  the  Excbeqtier  at  ^e  same  time. 

••  Many  of  tlie  solicitors,  finding  ihey  could 
get  the  same  despatch*  and  immediately  untt*^ 

•  See  further  on  the  deffecu  of  Ac  preirtt 
Courts,  p.  37,  post. 
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ikemme  roo/,  would  I  think  prefer  the  Court 
of  Cbaocery.  I  think  it  would  extinf^uish  the 
bu^iDesB  of  the  Couit  ol  Bxdieqner  to  a  rery 
great  cxteal." 

"Mr.  ^mpMmiQth  Q.  C^Sutes  that  about 
the  time  the  new  Courts  of  We^tmiDster  were 
building,  the  businesa  of  the  Equity  Exchequer 
fell  oflf,  and  he  au^s/^ests  as  one  rea«un  fur  it  that 
thatCottit  sat  in  term  time  at  Westminster  dar- 
ing; that  period »  %vhiUt  the  Chancery  Judifc^a  sat 
alto^chernt  Lincoln's  fnn;  aadtlie  solieitors, 
preferrinir  Alte  ctittvenienee  of  Courts  at  Lin- 
eolu*8  luB  to  tJie  inooavenience  of  attendioff 
at  Westminster,  deserted  the  Excheuuer,  and 
that  cause  operating  at  the  time,  the  Court  i;ot 
out  of  fashion,  and  has  nut  recurered  its  busi- 
ness." 

"The  Fiee  Cknncelior. — Bein^  asked  whe- 
ther two  additional  jndirea  in  the  Ourt  of 
Chancery  would  be  sufficient?  said,  I  think 
two  would  bo  sufficient  at  first.  if  two 
irere  spnointed,  I  ttunk  in  the  course  of  time, 
it  would  be  found  that  there  would  be  a  great 
mcresse  of  business,  and  that  three  would  be- 
come necessary,  and  soon,** 

**  Mr.  5ifl/efi  Shwpe,  said,  I  timik  it  very  pos- 
sible that  ibore  than  tfro  additmnal  Equity 
Jndges  might  hereafter  be  found  neceaaary.*' 

"*  Mr.  Edwm  Flrid,  Solicitor,  said,  I  confess  I 
doabt  whether  two  judges  will  completely  do 
the  work.  I  do  not  think  it  will  be  found 
enoQgb,  and  thU  independently  of  the  great 
increase  of  business,  which  I  am  c(»nfidettt  will 
htf  pen  (as  the  consequeDce  of  greater  expe-* 


inga  of  the  lo^cat  deacription.  Among 
the  consequendal  improvemettta,  a  chaiin^ 
of  communication  between  Holborn  and  the 
Stnind  may  be  expected,  by  the  formation 
of  a  street  at  the  back  of  the  weat  aide  of 
Lincoln's  Inn  Fields  from  Little  Queea 
Screeit  to  the  street  which  will  form  the 
aouth-west  access  to  the  square  of  the  new 
eoujrts.  Thus  the  square  will  be  kept  free 
from  the  intrusioii  mid  noise  of  geaera) 
traffic. 


NOTICES  OF  NEW  BOOKS. 


To  this  important  evidence,  we  may  add 
that  it  is  not  denied  by  any  one  that  the 
present  site  of  the  Courts  interferes  in  a 
serious  degree  with  the  transaction  of  bn- 
siness;  but  some  are  unwilling  to  use  a 
part  of  the  gar4ea  ef  Lincok's  Inn  Fields, 
which  they  consider  ornamental  and  ser- 
^^ble  to  ventilation.    To  this  it  is  a  suf- 
ficient answer,  that  the  union  of  the  Supe- 
nor  Courts  of  Judicature  in  a  handsome 
BtnictDTe,  elevated,  as  is  proposed,  on  a 
hsse  adapted  as  a  depository  for  the  Public 
"^rds,  would  more  than  compensate,  in 
point  of  ornament,  for  tlie  partial  sacrifice 
of  the  present  garden ;  whilst,  as  regards 
TeatdatK»,  supposing  two  acres  and  a  half 
^  he  required  for  the  buildings,  which  is 
M  Itmes  the  space  oocnpied  by  the  West- 
ninster  HaQ  Courts,  still  ten  acres  of  the 
ReldswouM  remain,  making,  with  the  gar- 
oen  of  the  Inn  and  the  New  Square,  an  open 
^  of  seventeen  acres.     But,  in  fact,  by 
u^  plan  in  contemplation,  more  ground 
^  he  ckved  than  covered.     Serle  Street 
^^  be  eontinned  to  Pickett's  Place,  and  a 
J^ew  street  made  from  the  south-west  comer 
wUncohi'g  Inn  Fields  to  join  the  Strand, 
^Mjoate  Somerset  House.    Thefce  indispen- 
t»blc  undertakings  will  sweep  away  boild- 


A  Practical  and  Elementbry  Abridgment  of 
the  Common  Law^  as  eitered  and  estO' 
blhked  by  the  recent  Statutes,  Rules  cf 
Court,  and  Modem  Decisions:   tompris* 
ing  a  full  Abstract  of  all  the  Cases  argued 
and  determined  in  the  Courts  of  Common 
Isaw  and  on  Appeal:  with  the  Rules  of 
Court  from  M.  T.  1824,  to  M.  T.  1840. 
inclusive,  and  the  Statutes  during  the  same 
period;   with  connecting  and  illustraiive 
References  to  the  earlier  Authorities,  and 
explanatory  Notes:   designed  either  as  a 
Supplement  to  the  Author's  Abridgment, 
or  as  a  separate   Work.     By   Charles 
PetersdorfiF,  Esq.,  of  the  Inner  Temple, 
Barrister  at  Law.     Stevens  &  Norton. 
1841. 

Complaint  is    continually  made    by  the 
readers  of  law  books,  that  most  of  them 
which  appear  either  in  the  form  of  trea* 
tisea  or  dtgefts,  do  not  present  facilities  of 
referring  to   the  knowledge  contained  ia 
them,  and  that  the  knowledge  when  found 
is  not  of  a  practical  or  available  descrip- 
tion.    The  cause  of  these  complaints  pro- 
bably is,  that  in  most  instances  the  works 
in  question  are  composed  either  by  persona 
who  have  but  a  small  amount  of  legal 
knowledge,  even  of  a  theoretical  descrip- 
tion, and  no  knowledge  at  all  of  its  prac- 
tical application.     On  both  these  points. 
we  have  a  satisfactory  pledge,  in  the  name 
of  Mr.  Petersdorff,  that  no  cause  of  com- 
plaint can  arise  in  the  execution  of  the 
laborious  task  he  has  imposed  on  himself 
in  bringing  out  the  above  useful  work.     As 
far  as  the  first  and  second  number,  which 
have  now  appeared,  furnish  us  with  tiie 
means  of  judging,  we  have  no  hesitation  in 
saying  that  he  has  redeemed  the  pledge 
afforded  by  his  name. 

Our  readers,  no  doubt,  are  aware  that  ho 
baa  already  produced  a  work  in  fifteen  vo- 
lumes, containing  an  abridgment  of  the 
D2 
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Common  and  Statute  Law  of  England,  and 
that  the  contents  of  that  work  were  limited 
by  the  close  of  1824.  What  has  been  done 
since  then  in  altering  the  law  is  well  pointed 
out  by  him  in  the  advertisement  to  this 
work. 

"  The'  interval  between  the  close  of  the 
year  1824  and  the  termination  of  1840  has 
been  more  prolific  in  important  variations  in 
our  system  of  jurisprudence  and  in  the  prac- 
tical adminiBtration  of  the  law,  than  any  other 
period  of  our  judicial  and  legislative  history. 
Almost  every  portion  of  the  system  has  been 
altered,  moaified>  or  rendered  more  fixed  and 
certun,  and  in  some  instances  it  has  been  re- 
stored to  the  same  state  as  it  existed  in  earlier 
ages.  The  criminal  law  has  been  greatly  im- 
proved, offences  defined  with  precision,  its 
severity  mitigated,  and  its  procedure  sim- 
plified. The  principles  governing  or  affecting 
real  property  have  been  the  subject  of  nu- 
merous legislative  enactments,  and  made  far 
more  definite  in  their  nature  and  intelligible  in 
their  application.  The  rules  of  descent  have 
been  divested  of  the  incongruities  and  incon- 
sistencies which  formerly  characterized  them. 
The  practice  of  the  courts  and  the  principles 
of  pleading  have  been  beneficially  varied,  and 
rendered  more  uniform  and  better  adapted  to 
the  effective  administration  of  justice.  These 
comprehensive  changes  have  greatly  diminish- 
ed the  value  of  many  of  the  existing  Abridg- 
ments and  Digests.  The  laws  introduced  by 
the  legislature,  and  the  rules  of  court,  within 
the  last  sixteen  years,  with  the  decisions  upon 
them,  may  be  truly  said  to  form  a  new  era  in 
English  jurisprudence.    There  is  scarcely  a 

Eoint  of  law,  however  minute,  or  a  principle 
owever  general,  that  has  not  within  that  time 
been  the  subject  of  parliamentary  investiga- 
tion, or  of  legal  decision  or  judicial  com- 
ment/' 

The  necessity  of  a  supplement  to  the 
former  work  must,  under  such  circum- 
stances, be  evident,  and  the  increased  prac- 
tical experience  of  the  author,  of  course,  be 
calculated  to  augment  its  value.  As  a 
mere  abridgment  of  the  cases  decided  and 
the  statutes  passed,  since^the  end  of  1821, 
and  thus  serving  as  a  supplement  to  the 
previous  work,  it  is  a  desirable  production ; 
but  its  merits  are  by  no  means  thus  limited. 
It  may  be  used  as  an  independent  work  as 
well  as  a  supplement.  A  number  of  well- 
arranged  notes,  perspicuously  and  in  a  con- 
densed form,  shew  the^  previous  state  of  the 
law,  and  thus  connect  the  old  law  with  the 
new.  As,  for  instance,  if  the  reader  turns 
to  the  head  of  "  Abatement,"  he  will  find, 
in  a  short  and  practical  note,  an  exposition 
of  the  law  of  abatement,  as  it  stood  down  to 
the  time  of  the  decisions  abridged  in  the 
text     This  at  once  gives  a  view  of  the 


effect  produced  by  the  late  decisions,  and 
saves  the  time  and  trouble  of  referring  to 
perhaps  many  works  on  the  subject. 

Several  new  heads  have  been  added, 
which  will  be  found  of  practical  utility,  as, 
for  example,  the  head  of  "  Abandonment  of 
Proceeds,"  "  Adverse  Possession,**  "  Ap- 
propriation,"  "  Accident,"  "  ApportioD- 
ment,''  &c. 

To  the  cases  abridged  are  attached  mar* 
ginal  notes,  staring  the  points  decided  in 
each  case,  in  a  form  similar  to  the  ordinary 
reports,  but  these  notes  are  arranged  to 
eidbrce  or  modify  each  other  in  such  a  way 
aa  to  assume  the  form  of  a  treatise.  The 
reader,  therefore,  who  is  pressed  for  ^e, 
and  has  no  particular  object  of  resesrch  id 
view,  may,  in  a  few  minutes  possess  him- 
self of  the  substance  of  all  the  modem  cases 
on  each  respective  head  of  the  law,  so  far 
as  it  depends  on  decision,  since  the  end  of 
1824  ;  and  if  he  feels  doubt  as  to  any  par- 
ticular part  of  the  marginal  treatise,  be  has 
the  case  at  hand  to  remove  it.  This,  it 
must  be  perceived,  is  a  valuable  feature, 
and,  as  far  as  we  are  aware^  not  to  be 
found  in  any  other  work. 

The  whole  is  arranged  alphabetically, 
and  thus  every  facility  afforded  to  the  in* 
vestigations  of  the  legal  inquirer.  We  have 
only  to  hope  that  the  author's  engagements 
may  not  impede  the  rapidity  with  which 
such  a  work  ought  to  appear.' 


THE  PROPERTY  LAWYER. 


TBB  STATCTB  OF  LIMITATIONS. 

Some  recent  cases  have  been  decided  with  re- 
spect to  the  statute  3  &  4  W.  4,  c.  27,  wlucb 
we  may  take  this  opportunity  of  mentioning. 

Id  1788  estates  were  settled  by  marriage  set- 
tiement  to  the  use  of  the  wife  for  life,  with 
remainder  to  her  issue  in  tail,  with  remainder 
to  the  settlor  (whose  heiress  at  law  she  was) 
in  fee.  In  1818,  by  deeds  to  which  the 
husband  and  wife,  and  theilr  only  son  R,  G. 
were  parties,  and  by  a  recovery  suffered  in 
pursuance  thereof,  the  estates  were  limited 
to  the  use  of  the  husband  for  life,  remainder 
to  the  wife  for  life,  remainder  to  /2.  G.  the 
son,  for  life ;  remainder  to  his.  issue  in  tail ; 
remainder  to  •/,  F.,  his  sister  for  life,  with  other 
remwnders  over.  The  husband  died  in  1819, 
the  wife  in  1822,  and  R.  G.  in  1828  :  Held 
that  inasmuch  as  the  estate  of  J.  F.  ^vas  carved 
out  of  the  estate  tail  of  R,  (?.,  she  had  the 
same  period  for  bringing  an  ejectment  in  re- 
spect  of  any  of  the  estates  comprised  in  the 
above  deeds  as  he  would  have  haa,  if  he  con- 
tinued alive ;  viz.  twentv  years  from  the  year 
1822,  when  his  remainder  came  Into  posses* 
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tioo.  Whether  a  writing  amounts  to  an  ac 
koowledgment  of  title,  within  the  3  &  4jW.  4, 
c.  27,  ».  14, 18  a  question  for  the  judge,  and  not 
for  the  jury  to  decide.  ^  ,    j 

A  party  in  possession  adversely,  of  land, 
being  applied  to  by  the  party  claiming  title 
to  it,  to  pay  rent,  and  offered  a  lease  of  it, 
wrote  aa  follows :  "  Although,  if  matters  were 
contested,  I  am  of  opinion  that  I  should  es- 
tabltsh  a  legal  right  to  the  premises,  yet, 
nnder  all  circumstances,  I  ha?e  made  up  my 
mind  to  accede  to  the  proposal  you  made  of 
paying  a  moderate  rent,  on  an  agreement  for 
a  term  of  twenty-one  years."  The  bargain 
snbseqiiciitly  w«it  off,  and  n»  rwiftwu  paid  or 
lease  executed  :  Held,  that  this  latter  was  not 
an  acknowledgment  of  title  within  the  3  &  4 
W.  4,  c.  27,  s.  14.  Doe  d,  Carwn  ▼.  Edmunds, 
6M.&W.296.  ^    .       . 

Wlien  a  lessor  permits  his  lessee,  dunng  the 
coDtinuanoe  of  the  lease  to  pay  no  rent  for 
twenty  years,  the  lessor  is  not  thereby  barred 
by  the  statute  3  &4  W.  4,  c.27,  s.  2,  from  re- 
covering the  premises  in  ejectment.  The 
case  falls  within  the  latter  branch  of  the  third 
seetMMi,  which  in  the  case  of  an  estate  or  in- 
terest In  reversion,  provides  that  the  right  of 
action  shall  be  deemed  to  have  first  accrued 
when  it  became  an  estate  or  interest  in  posses- 
sion. The  lessor  therefore  may  recover  in  ejecl- 
inent,  at  any  time  within  twenty  years  after 
the  determination  of  the  lease.  Mr.  Baron 
Parke  said,  •*  Here  there  has  been  no  adverse 
claim,  and  no  payment  of  rent  to  any  other 
person.  It  is  the  mere  case  of  a  tenant  omitting 
to  compel  his  tenant  to  pay  the  rent  reserved  by 
hb  lease.  The  right  of  the  plaibtiff  manifest- 
ly accrued  on  the  determination  of  the  lease, 
and  he  is  entitled  to  bring  his  action  at  any 
time  within  twenty  years  from  that  period." 
J>oe  d.  Davy  v.  Ojpenham,  7  Mee.  &  W.  131. 


STATE  OF  THE  COURTS. 

Mr.  Editor, 
Lr  a  former  communication,  I  pointed  out  the 
want  of  arrangement  and  accommodation  in 
the  Courts,  especially  as  applicable  to  the 
Judgreo  and  the  Bar,  and  another  paper  was 
promised  in  reference  to  that  large  and  re- 
sponsible body, — ^the  solicitors.  It  is  not  sta- 
tmg  too  much,  to  assert  that  (with  the  excep- 
tion of  a  few  inches  in  the  shape  of  a  seat) 
there  is  leally  no  accommodation  for  the  attor- 
nies.  In  London  and  Westminster  there  may 
be  a  table  placed  for  writing  and  papers,  but 
this  is  not  universally  the  case;  for  in  the 
Court  of  Queen's  Bench,  at  both  ends  of  the 
room,  the  papers,  books,  &c.,  are  scattered. on 
the  floor,  where  they  get  damaged  and  not 
unfrequently  lost.  In  the  Exchequer  and 
Coounon  Pleas,  the  attornevs  are  very  much 
crowded  at  the  table  by  the  short-hand  writers 
and  reporters,  who,  it  is  but  justice  to  say,  are 
compelled  to  sit  here,  from  having  little  or  no 
accommodation  whatever  provided  fur  them 
elstwhera. 


Upon  the  Circuits,  matters  are  still  worse 
arranged,  for  there  is  not  only  a  crowded  and 
cramped  position  in  which  solicitors  are  com- 
pelled to  be  placed  during  a  long  special 
jury  cause,  but  their  seats  are  generallv  so  low, 
behind  or  underneath  their  counsel,  that  it  is 
difficult  for  them  to  see  or  hear.  When  an 
attorney  happens  to  be  engaged  in  a  cause, 
which  stands  second,  it  is  not  unusual  to  hear 
the  vague  answer  of  **  somewhere,*'  to  an 
enquiry,  where  a  seat  is  to  be  found  ?  As  this 
direction,  of  course,  seldom  turns  out  to  be 
useful,  the  unfortunate  applicant  has  to  stand 
with  his  papers  in  a  dense  and  suffocating 
crowd,  until  the  first  cause  is  over.  The  an« 
noyance  thus  occasioned,  as  also  the  confusion 
to  which  it  leads  in  the  Courts,  is  too  well 
known  bv  practical  men  to  require  a  detailed 
notice  of'^the  eviL 

Take  the  Court  of  Queen's  Bench  at  West* 
minster,  for  instance.  Should  an  attorney  for 
the  first  time  enter  at  the  door  opposite  St. 
Margaret's  Church,  he  will  run  no  small 
chance  of  breaking  his  bones,  when  he  turns 
to  the  right,  and  descends  a  short  flight  of 
dark  and  almost  invisible  steps.  Coming  out. 
of  the  full  glare  of  day-light,  he  is  for  the  mo- 
ment, almost  blinded,  by  the  sudden  darkness 
in  which  he  finds  himself.  Should  an  inter- 
esting case  be  on,  the  attempt  at  getting  even 
a  tocus  standi,  is  altogether  hopeless;  and 
should  he  be  obliged  to  keep  in  attendance,  he 
must  walk  up  and  down  this  dark  and  narrow 

gassage  for  some  hours.  If  he  has  papers  and 
ooks,  they  must  in  the  meanwhile  repose 
quietly  upon  the  floor  of  the  same  passage, 
unless  he  prefers  sending  them  to  a  coffee- 
house across  Palace  Yaro,  where  he  must  send 
some  one  to  remain  with  and  watch  them. 

The  question  naturally  suggest  itself,  "  why 
are  there  not  two  or  three  '  Solicitors  waiting 
Rooms'  immediately  contiguous  to  each  of  the 
Courts  ?"  In  the  city,  there  is  something  so 
called,  but  for  privacy,  for  cleanliness,  and 
practical  convenience,  it  is  wholly  useless,  in- 
asmuch as  it  is  open  to  all  the  world,  and  is  a 
place  of  noise  ana  confusion,  and  from  being 
a  receptacle  for  the  effluvia  coming  out  of  the 
crowded  Courts  on  each  side,  the  atmosphere 
is  in  the  most  vitiated  state.  It  must  again  be 
borne  in  mind,  that  much  of  this  evil  arises,  not 
so  much  from  deficiency  of  area  in  the  Courts, 
as  from  a  want  of  arrangement,  two  thurds  of 
the  Court  being  frequenUy  left  open  to  the 
crowd  of  people,  who  from  various  motives 
are  brought  together  either  at  the  assizes  or  at 
the  sittings  at  Nisi  Prius  in  term, 

The  accommodation  which  it  is  desirable  to 
give  to  solicitors,  divides  itself  into  two  classes', 
first,  for  those  who  are  actually  engaged  in  the 
cause  under  trial ;  and  secondly,  for  those  who 
are  in  waiting.  The  total  want  of  convenience 
for  the  latter  class,  is  an  evil  that  calls  most 
loudly  for  a  prompt  and  liberal-minded  remedy. 
When  it  is  remembered  that  first-rate  solicitors 
are,  by  habit  and  education,  no  less  gentlemen 
than  any  other  class  of  the  community  engaged 
in  professional  pursuits,  it  is  suiprising  thai 
they  have  for  so  many  years  remained  in  Sf 
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^vlk%  etAtt%hC9  of  Klie  niibuite  now  coin 
plained  of.  Wby  are  those,  «i1io  at  home 
and  at  their  places  of  bnsmeBS,  are  accus- 
tomed to  the  comforts  and  decorum  of  modem 
society,  to  be  plunged  into  a  sntfocating 
cro^Td,  resemblinj(  what,  the  late  Mr.  Justice 
James  Jllen  Park  used  frequently  to  call 
a  "  bear-garden/'  We  believe  that  no  amount 
of  lucre  can  possibly  compensate  respec- 
table  solicitors  for  this  eveiy-day  annoy- 
ance to  which  they  are  exposed  in  Courts,  and 
to  which  they  assuredly  never  wo«ld  submit 
bnt  from  a  sense  of  duty  and  responsibility, 
which  they  owe  to  their  respective  eiients.  A 
court  of  ltt%v,  like  a  Iwalc,  or  a  house  of  par- 
liament, is  a  place  of  business,  tuid  it  is  not 
rarely  desirable  that  men  of  business,  engaged 
in  the  anxioua  discharge  of  important  and 
difficult  duties,  should  be  compelled  to  undei)(o 
what  amounts  to  neither  mens  nor  less  than 
personal  suffering.  Public  attention  is  now 
herng  directed  to  ventilation  and  public  health 
out-of-doors.  Sahipopvlieuprema  ^siieM;  but 
why  tftiould  these  important  matters  be  as  they 
appear  to  be,  almost  whoUy  neglected  in  our 
Ccmrts  of  Law  and  Equity. 

One  great  cause  of  the  grievances  here  poin- 
ted our.  Is  that-  in  Courts  of  aulBcieotly  iargii 
dimensiens,  in  addition  to  a  want  of  arrange- 
ment, the  class  of  people  oaUed  door-keepers 
and  javelin  men,  are  not  selected  with  much 
discrimination.  In  tlie  assise  towns,  they  are 
mostly  peraons  of  the  lowest  class  of  society. 
A  better  paid  and  a  more  intelligent  dass  of 
people  should  be  chosen  by  those  in  authority. 
As  a  remedy,  it  may  also  be  suggested  that  to 
eadi  of  the  Courts  there  should  be  ettached 
one  or  two  'good  rooms  for  sotidtors  in  wait- 
ing, and  one  or  two  more  for  witnesses  in 
wailing^  And  in  such  rooms,  strong  boxes 
shoiMbe  provided,  in  which  papers  and  books 
might  be  locked  up  with  security  untii  the 
eause  is  retfdy  fer  trtal.  llie  door  leading  f roixi 
the  attonMys'  willing  room,  sh«iid  opesi 
dtrecHf  itfto  tlhat  past  of  the  Oomt  where  the 
attorneys  are  'earpc<Aed  to  beeeated;  by  this 
means  the  Ca«ru  woiAd  be  kept  quieter  and 
net  so  densely  cfowded^i  and  tbere  wonld  be 
much  more  orikr  at  Nisi  Mus,  Thva, 
Bot  <»nly  woaia  the  solidtors  themeetvas  !>• 
gready  benefited,  bnt  the  business  of  the 
Court  itself  would  ba  much  £Kilitslted,  by 
being  less  subject  to  neise  and  intermption. 
When  it  is  remembered,  bow  vast  is  the  re* 
aponsibility  fasting  upon  professsionul  men  i 
In  «ase  of  sureess,  how  -seldom  they  get  their 
due  praise ;  in  case  of  defeat  how  freqaentty 
the  blame  is  unjustly  laid  at  their  door.;  when 
we  recollect  the  sums  they  pay  in  the  ^ape  of 
duty  and  fees,  and  the  large  amount  they  p»f 
in  the  shape  of  advances,  it  is  to  be  hoped, 
that  at  length  Cpablic  atsemtion  having  been 
eaUed  to  the<state  of  oar  eaurts)  there  wiU 
not  much  longer  be  any  reasonable  ground 
of  complaint.  If  there  is  one  point  on  which 
we  may  justly  pi<i(le  ourselves,  it  is,  in  the  ad- 
ministration of  justice.  Whilst  so  much  has 
%een  done,  and  so  much  more  is  still  doing,  to 
ferfeot  mnr  system  of  pleading,  asd  to  modify 


and  improve  the  princlplee  of  law»  it  b  much 
to  be  wished,  that  the  mackinerv  of  the  CoUrts 
themselv/M — the  architectural  oetails  conected 
with  egress  and  ingress, — the  ventilation, 
— acoustics,  the  distribution  of  seats  and 
rooms,  should  receive  much  more  attentiun 
than  appears  hitherto  to  have  been  the  case. 
A  court  of  justice  is  a  sort  of  theatre  of  actual 
life,  but  the  |)riociples  of  its  coast  ruction  have 
hitberto  been  much  less  studied  and  understood 
than  those  which  have  been  deemed  deserving 
of  attention  in  an  ordinary  play-house.  At 
the  present  juncture,  whilst  the  subject  is  about 
to  undergo  the  fulless  inauiry,  the  length  of 
these  observations  mav  peroaps  be  excused  by 
reason  of  their  practicid  uaetulness. 

Jaques. 


POINTS 

IN  COMMON  LAW  PRACTICE,  BY 

QUESTION  AND  ANSWER. 

No.V. 


81. 


SUING  IN  another's  KAWB.* 

The  Courts  of  law,  as  a  general  rule,  do 
■ot  notice  any  rights  or  liabilities  other  than 
of  the  parties  appearing  on  the  record ;  and 
until  recently  a  cestui  ifue  trust  had  no  means 
at  law  of  enforcing  his  rights,  without  the 
consent  of  his  trustee.  Hickey  v.  Burt^ 
7  Taunt.  48.  The  trustee  being  the  pUiotiff 
on  the  record,  might  have  released  the  ac- 
tion, leaving  the  cestui  que  trust  to  resort  to 
a  Cattft  of  Bqulty  to  compel  the  trustee  to 
sue. 

82.  The  plaintiff  on  the  record  is  the  only 
person  for  and  against  whom  the  judgment 
can  be  given ;  and  he  cannot  therefore  be 
examined  as  a  witness  in  the  cause.  Bauer* 
man  v.  Radenius,  7  T.  R.  663. 

83.  Tiie  Courts  of  law  frequently  interpose  tn 
equitable  jurisdiction,  and  though  they  can- 
not compel  a  trustee  to  maintain  the  right 
of  the  cestui  que  trusty  yet  when  an  action 
is  commenced,  and  the  part)  is  thosbrosght 
within  its  jwisdietion,  the  Court  affords  a 
oegatsve  relief  by  i^evaatiag  any  exercise 
of  his  legid  right  inconsi^teMt  with  the  rela- 
tioDS  of  Srastee  and  eestfti  fue  trust,  and 
whh  the  substantial  justice  of  the  assc. 
Hence,  if  the  taamediate  owner  of  the  iohe- 
ritaaoe,  his  tiftte  thereto  besng  undisputed, 
aiter  tendering  «n  indemnity  to  the  trustee 
of  an  outstanding  term,  bring  an  ejectment 
on  She  demise  of  the  latter^  the  Court  will 
do  sio  more  than  stay  the  jproceedings  at 
his  instance  till  a  sumcieat  indemni^  has 
been  given  to  the  satisfaction  of  the  master. 
Does.  Jting,  2  D.  P.  C.  680.  So  if  the 
■cesimi  qu€  4nmt  bring  an  Taction  in  his  trus- 
itee's  name  for  any  substantial  isjury  to  the 
estate,  or  against  the  tenant  for  rent.  Spicer 
19.  Todd.  ±iXJk  J.  165. 

84.  If  there  be  any  dispute  aliout  the  inhexi- 
tance,  as  to  the  right  heir,  the  trustee  of  the 

,»  See  the  Questioas^  p.  20>  ante. 
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bfs  n  *riR^t  i4  Mc«  wUdb  Aidt  he 

Sd.  W)ko9  <bi»  }«l4iiW^  of  •  comnomable  fte- 
nemeot  ofTered  aa  indemnitv  to  Ms  teotnl» 
jftd  oofDW^qcM  Ml  MHm  IQ  tke  •ant  of 
t)k  laf((er  W  An  «i|croaclim«nl  ^a  tlie  «piiir 
woa  ^  f«E|o0ttre«  ajut  Uia  tenua  mleafted 
t}i.ef(Bfj^j  tlie  o^HTt  aet  iht  rdkaue  aside. 
Pme  f .  ifiy^^fK,  tta«K-  407- 

86  For  a  mere  trespass  w  iJm  bud*  Ihe  land-! 
lord  caoiMit  «i|a  in  l^is  tef^un^'s  name  without 
his  consent,  or  an  express  stipulation  to  that 
effect  in  the  lease,  Ba»i€r  9,  Tiivlur,  4  B, 
&Ad.72. 

S7.  If  a  landlord  defpnd  an  ejectment  ia  the 
tenant's  name,  wi|l|wit  his  avthorit^,  the 
plea  pf^^  consent  ru]e  will  b/e  ael  asid^  af 
the  instance  of  the  defendant,  notwitnstand- 
102  an  indemnity  be  4»fiered.    Barnes,  39. 

8:9.  If  a  person  anif  p  ^  ^\^  to  another,  he 
impliedly  gives  aktuority  to  sue  in  bis  name. 
Pkk/vri  ^,  Ewingitmy  «  Dewl.  P.  0!4S3; 

89.  If  a  debtof,  after  acttp^  bcou^J^t,  jipd  pp- 
tice  of  assifn^ment,  take  a  release  horn  the 
assif^ec,  or  pay  kim  «be  d€b|»  the  bowt 
will  set  aside  the  plea.  Lerh  ?.  Lerh,  I  B. 
«t  P.  447.  .  ./»    —   ^ 

90.  WIvere  a  married  ^man^  livkir  apart  from 
faerhnshand  under  a  sentence  of  separation^ 
with  iS^moj^ pendei^ie  Hte,  brought  an  action 
in  her  husoaad'a  pfpe  against  t^e  j!]e,fen'. 
4aflts  for  a  trespass  in  breaking  and  enter- 
ing her  hpuse,  and  taking  aw^y  her  goods, 
the  Court  reqised^  on  their  applicatioi^.  to 
stay  the  proceedl^igs,  though  syppprted  hy 
au  aidant  of  the  husband  that  (l^e  ^cti9P 
i)ad  been  commencea  mtbout  Ids  autt^ptity, 
observip^  t^at  if'  be  chose  that  the  actji.^ 
lAiotdd  nx)t  proceed,  he  might  rele^i^e  Jt^  ,or 
if  he  wished  only  to  Iv^  jfnqeronified  against 
costs,  t^  Court  would  have  secured  ah  in- 
demnity ;  but  it  w^  erid^nt  the  de^enda^ts 
and  tlve  Ij^usbaind  >vere  cpjlyding  to  oro.tect 
their  owii  yftoue.  Chamben  y.  Ponaidson, 
1IE«^470.^ 

?!•  la  a  ease  where  a  1>ailrbond  V%d  bjcen 
given  in  an  action  brought  in  the  i^ame  pf 
the  hnsbi^nd  and  ^vife  for  a  note  given  to  the 
wife^  it  appeared  4>^<  i)^^  uarties  \iad  been 
separated  tor  many  yea'r^,  jtiiat  the  liusband 
conld  neither  rea^  Ufir  w^itei,  find  had  been 
Muced  by  tl^  yw  to  ^igp  a  mp^r  yy]iii^h 
foatdned  an  i^^fhprity  to  Vein/?  tne  original 
act^<ui.  iJpon  a  ny>ti6n  to  ^ay  t^e  proceed* 
jogs  fm  the  ground^  that  thfe  husband  did 
^lOtwish  to  go  on,  tte  Coiirt  ordered  tfie 
proceediiigs  ,to  he  ftayed  till  an  indeainity 
wasjj[iveo^  and  the  .cpistp  to  be  cpsU  iQ  the 
^w  j  but  said  tdey  ,couJ,d  not  srevent  t^e  i 
husl>aDd  from  releasing-  Morgans.  Thonifti. 
t  i?owl.  P.  C.  33fi;  But  where  the  cause  of 
actba  was  an  liwanjijt  on  the  wife ')ivi^jig; 
?^  i><'<Mri<f,  J.>  in  staying  proceedings! 


Ibe  wife'^  right  SMMfUg  dfller  ht  r  husbaad's 
de^tlb     Hfirr^n  r.  Aitimi,  i  Dewl.  P.  0. 

92.  As  between  co-plsiatifls  on  the  record, 
liiMngh  spiag  m  f^frt  4rnt,  the  Cwrt  will 
AMI  iiiierfef  e  (q  siiif  tbf  proceedings,  unless 


the  name  of  the  dissenting  party  has  beeo 
used,  not  only  against  his  will,  but  fraudu- 
lemly.  Efn^nf  V-  ^f f^4«%  IP  ^m*  09* 
93.  One  partner  bap  a  rj^ ht  to  use  the  names 
of  the  rest  in  suing  for  psnnership  debts. 
f^'hHtheaH  v.  H^ghei,  2  C.  &  M.  318 ;  Ld. 

9d«  Where  there  are  two  or  more  tnistees,  as- 
signees, 09  esectttprs,  one  of  them  may  !•• 
stitute   proceedings  in  the  name   of  aU; 
iPii^y  r.  ^/ir^MofT,  10  Sing.  23.    Theoniy^ 
mode  Ity  yvbich  the  pAer  can  put  an  end  to 
the  piroce^diDKSt  is  to  give  the  defendant  a 
release;  and  as  he  has  a  legal  right  to  release, 
the  Co^tfvil)  paver  prevent  its  being  pleod* 
ed,  ufUess  i^  be  cWtrly  shewn  to  have  beea 
giyeo  te  ^raiMl  of  ithe  seat.    Jrfom  v.  Booths 
4  Moore.  192  (  /^rf  fVe/ v.  fF^noB,  7  Moore, 
456 :  Crof>i  v.  Ste^hnu,  6  Bisg.  N.  C.  688. 
%5.  WlNtre  ttfiit  <9f  ttie  tnro  ie«ecutoni  suing  on  a 
i^OAd  to  the  tepltiLtor,  rccmiv/ed  the  money  of 
t^  de^da«t  wMh^iWt  AQ#te.  which,  as 'the 
action  bed  been  /BoiiM«i«pced  eg ainst  his  will, 
he  left  to  Ae  oiiher  to  pay,  and  gave  the  de* 
£rodwt  js  ireleaAef  ^be  Cook  reiused  10  in- 
teiftre.     ^9»00  v.  H^rlteff,  7  Taunt.  421 ; 
ff^hf^  f.  Piggm,  ^  Oowl  P.  C.  300. 
A$^  Where  efter  ^  dissoWion  of  partaeniit]i 
on  A(S  terws  tfciit  the  ope  shf»uld  collect  ana 
djseherge  ^  dewends  00  the  firm,  and  pav 
AVer  to  the  other  his  share  of  the  sarplus,  if 
eay,  whicb  Mrins  were  Jf^own  to  the  di^en-^ 
4ao^»  and  the  other  pof'tner  being  indebted 
to  t^e  defepdan^  oi»  his  ipvale  oocouiit, 
0^>yards  released  the  nctioo,  the  rekaae 
wos  set  m^,     fi^r^V  y.  fUckardtom^  \  ¥. 
h^^^ii  f/uhmnn  r.  Hfldfmrih,  4  Dotvi. 
P,  XJ. « ;  ^^ntM€/4^ii.  Br0o^e,  I  Gh.  390. 
97.  Ap  gpplicfktion  to  the  equitable  JMrisdictioa 
of  itji^e  MHirc  is  tiie  opjy  p¥lde  by  which  the 
^wf,  of  ^  rel/p^se  \m  the  pUmtitf;  or  one  bf 
t^e  plswtifs  QffL  ijhe  rocord,  can  be  avoided. 
7  T.  R.  670. 
9B.  (J^edit^irs  under  a  deed  of  Msigoaent  sued) 
Ml  tbe  debtor's  name  for  a  4ebt.     The  del)t 
^S#  i^t  disputed,  ^  tM  defendant  gave  in 
/9ri4ence  a  receip(/rj9«i  the  nominal  plaintiff, 
given  after  the  assignment,  in  full  or  idl  de- 
«ia#d^.    Jt  wes  prppo9Ad  in  enswer  to  shew 
^aK  tih?  defendant  ha^  f^iU  sotiee  of  the  as« 
si^meot,  th«t  no  pa^oey  had  in  fact  be^ n 
fti4di  ^d  that  the  whole  was  a  eoUusion  hje- 
litweep  the  two  ,to  cheat  the  creditor.    But 
L<9rd  ^llenbvrmigh  m^,  f*  Jf  any  motion  had 
^0  made  ip  il,ero)4upe  to  prevent  the  de. 
fendant  from  availipg  Idmself  of  this  de- 
fiance, perl^ps  ^/s  iwi^ht  hav^e  interfered. 
Jlner  V.    Gpfrgf,  1  Cfmp^  392;   and 
Farrfir  v.  HuiiB^inUi^,  W.kD.  437. 


releace  b«uig  pleaded,  as'  roe  hinband  woulf 
hare  no  rigiit  to  xekase  the  cause  of  action^ 


see 


dil  the  husband  had  received  an  indemuity^!  99.  V^hei;e  tyvo'oiit/aff^r  executors  sued  for 
m  that  the  Court  m^ght  perhaps  prevent  a.      »  debt  due  to  the  l^p^or*  4ud  the  other  two 


fetefised  .the  defendao^,  ^  Court  .would  uoC: 
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lease,  whether  it  could  be  pleaded  in  bar. 
Herbert  v.  Pif/^ott,  2  DowL  P.  C.  393. 
100.  If  the  nominal  phdntiff  release,  it  will  be 
.   a  contempt  of  Court. 

See  Lush's  Practice,  p.  194—198,  where 
the  whole  of  this  subject  is  ably  stated. 


REGULATIONS  OF  THE  DIVORCE 
COMMITTEE. 

Tub  Divorce  Committee  has  been  renewed  in 
the  present  session,  and  the  following  are  t]ie 
regulations,  which  slightly  differ  from  those  of 
the  last  session. 

Regulations. — ^To  promote  uniformity 
in  the  proceedings  on  divorce  bills,  the 
committee  have  adopted  the  following 
Regulations. 
1st.  That  two  days  before  the  sitting  of  the 
committee  on  any  divorce  bill,  a  print  of  the 
bill  and  a  printed  copy  of  the  evidence  ad- 
duced previous  to  the  second  reading  of  the 
bill  in  the  House  of  Lords,  other  than  the  evi- 
dence  of  the  proceedings  in  the  action  at  law 
and  in  the  suit  between  the  parties  in  any 
Ecclesiastical  Court,  be  furnished  by  the  agent 
for  the  bill  to  each  member  of  the  select  com- 
mittee ;  and  the  endence  communicated  by  the 
House  of  Lords  is  to  remain  with  the  commit- 
tee clerk  from  the  time  of  the  commitment  of 
the  bill,  and  to  be  open  to  the  inspection  of 
every  member  of  the  committee  {  and  the  com- 
mittee clerk  is  to  ^ve  four  days*  notice  of 
every  meeting  of  the  committee  to  the  several 
members  thereof. 

2d.  That  the  agent  be  required  to  prove 
service  upon  the  party  from  whom  the  peti- 
tioner seeks  to  be  divorced  of  a  copy  of  the 
bill  and  of  the  order  of  commitment,  and  order 
for  the  attendance  of  parties,  witnesses,  coun- 
sel and  agents ;  also  to  produce  examined  co« 
pies  of  the  Judgment  in  the  action  at  law,  and 
.  of  the  proceedings  and  judgment  in  the  Ec- 
clenastical  Court,  except  in  those  cases  from 
India,  in  which  evidence  of  the  judgments  in 
.  an  action  of  trespass  and  in  the  suit  for  a  di- 
vorce is  included  in  the  proceedings  trans- 
mitted from  thence  in  pursuance  of  the  act  1 
Geo.  d,  c.  lOI,  ««To  enable  the  Examination 
of  Witnesies  to  be  taken  in  India  in  support 
of  Bills  of  Divorce  on  Account  of  Adultery 
committed  in  India." 

3d.  That  in  all  cases  in  which  the  bill  is  op- 
posed  and  the  facts  contested  (except  cases 
provided  for  bv  the  said  act  of  Geo.  4),  the 
preamble  will  be  required  to  be  proved  accord- 
ing to  the  laws  of  evidence,  in  the  same  man- 
ner as  if  the  case  had  been  heard  at  the  bar  of 
the  House,  under  the  system  existing  previous 
to  the  session  of  1839. 

4th.  That  in  all  cases  which  are  not  opposed, 
or  where  the  facts  are  not  contested,  the  agent 
will  read  to  the  committee,  from  the  official 
copy  of  the  evidence  received  by  the  House  of 
Lords  and  referred  to  the  committee,  such  tes- 
timony as  shall  appear  to  him  sufficient  to  es- 
.  .Ublish  the  preamble  of  the  bill  j  but  the  com- 


mittee will  be  entitled  to  require,  as  well  in 
opposed  as  in  unopposed  cases,  tiiat  any  fur- 
ther part  or  the  wnole  of  the  evidence  so  re- 
ferred shall  be  read,  or  that  additional  evidence 
be  adduced. 

5th.  That  in  all  cases  in  which  the  petitioner 
for  the  bill  has  attended  the  House  of  Lords 
upon  the  secondreading  of  the  bill,  he  be  re- 
quired to  attend  Mso  to  answer  any  questiona 
the  select  committee  may  think  fit  to  require 
that  he  should  answer. 

J.  W.  Freihfield,  Chidrman. 

27  April.  1841. 


THV 

LAW  OP  JOINT-STOCK  COMPANIES. 

BANKBOPTCT. 

We  have  been  requested  to  state  more  at 
length  two  of  the  cases  mentioned  in  our  last 
number,  which  are  indeed  of  considerable 
practical  importance. 

Where  a  party  held  shares  in  a  joint-stock 
banking  company  for  a  period  of  two  ^ears» 
and  received  successively  two  years'  dividends 
on  his  shares ;  this  was  held  sufficient  to  con- 
stitute a  trading  as  a  banker.  "  When  a  party," 
said  Sir  George  Roee,  "  takes  shares  in  a  joint- 
stock  bank  for  the  express  purpose  of  making 
himself  a  trader,  and  obtaining  the  benefit  of  the 
bankrupt  law,  in  such  a  case  the  Court  has  de- 
cided that  this  is  not  a  sofficient  trading.  But 
the  chief  question  in  this  case  is,  whether  there 
is  not  sufficient  evidence  that  there  was  a  h^ni 
fide  copartnership  as  bankers  for  the  purpose 
of  profit.  Now  one  of  the  criterions  of  part- 
nership is,  whether  there  has  been  a  participa- 
tion ot  profits  among  the  persons  alleged  to  be 
in  partnership.  It  nas  been  proved  that  the 
bankrupt  hela  fifty  shares  in  the  banking  com- 
pany, and '  received  two  years'  dividends  on 
those  shares.  I  would  therefore  put  it  to  any 
man,  whether  this  does  not  amount  to  a  par« 
ticipation  of  profits  in  the  concern,  as  a  party 
jointlv  interested  with  the  other  shareholders } 
and  that  is  quite  enough  to  constitute  him  a 
partner,  without  the  formal  execution  of  a 
deed  of  partnership."  Ex  parte  fFyndham^ 
1  Mont.  Dea.  &  De  G.  149.  In  the  subse- 
quent case  of  Eji  parte  j^tkinioi^  p.  300,  it 
was  held  that  holding  shares  in  a  joinUstock 
company  for  a  period  of  six  days  only,  where 
no  dividend  or  profit  appeared  to  have  been 
received  by  the  party  dunng  the  time  that  he 
remained  possessed  of  the  shares,  did  not  consU* 
tute  a  trading.  Sir  •/.  Crois  observing,  ''  that 
they  did  not  appear  to  have  yielded^  any  profit, 
or  to  have  been  purchased  with  a  view  thereby 
to  seek  a  livelihood."  The  other  cases,  as  to 
how  far  taking  shares  in  a  joint-stock  com- 
pany will  constitute  a  tradings  have  been  col- 
lected 21  L.  O.  3. 
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TRINITY  TERM  EXAMINATION. 

Thb  caodidateB  who  have  given  notice  of 

admission  for  Trinity  Term  are 157 

Bot  this  number  includes  37  who  have 
been  already  examined 37 

120 
To  these  are  to  be  added  3  candidates,  who 
have  obtained  judi;e's  orders  dispensing 

with  a  term's  notice 3 

And  fonr  who  have  j^ven  examination^but 
not  admisaion  notices 4 

I27 

The  Examhien  havt  appointed  Friday,  the 

M  Juie.  10  take  the  ezaminalioo,  and  the 

fMtittoniab  of  aervioe  must  be  left  on  or  before 

fiainrday.^the  2^b  instant. 


SUPERIOR  COURTS. 


same  direction,  particularly  as  there  was  no 
essential  difference  lietween  the  two  notices. 

The  yke  Chancellor  said  that  if  the  original 
motion  had  been  brought  on,  no  order  could 
have  l>een  made  upon  it  in  the  absence  of  the 
official  assignee :  the  court  would  either  have 
refused  the  motion  or  directed  it  to  stand  over. 
The  consequence  was,  that  by  reason  of  the 
mistalce  made  by  the  plaintiffs,  and  not  of  any 
act  or  omission  of  the  defendants,  certain  costs 
had  been  incurred,  and  as  there  was  a  mis- 
carriage on  the  part  of  the  plaintiffs,  so  much 
of  the  costs  as  were  occasioned  to  the  defen- 
dants in  preparing  for  the  first  motion^  must 
be  paid  to  them  by  the  plaintiffs. 

CoMieUT.  Tapp,  May7tb,lB41. 


Vto  €^fimtt\Uxxr$  Court. 

PKACnCX.  —  ABANDONMENT    OF   NOTICV    OF 
MOTION.— COSTS. 

If  a  notice  of  motion  is  given  on  the  port  of 
tkepUintif^  and  he  a/tertearde  amend  hie 
bill  hff  adding  other  partiee^  without  ob' 
ttining  leave  to  amend  without  prtjudiee, 
and  then  give  a  freeh  notice,  in  tome  mea- 
sure different  from  the  former,  he  will  be 
comidered  as  having  abandoned  his  first 
notice,  and  will  be  liable  to  the  costs  qfprO" 
paring  for  it. 

The  bill  was  filed  for  the  purpose  of  restnun- 
ing  the  assignees  of  a  bankrupt  from  disposing 
of  certain  stock  and  eflfects  which  had  been 
taken  possession  of  hj  them  on  the  ground  of 
their  being  property  m  the  order  and  disposi- 
tion of  the  bankrupt,  and  a  notice  of  motion 
was  given  for  an  mjunction  and  theappoinu 
neat  of  a  receiver.  The  plaintiflb  not  having 
made  the  official  assignee  a  party,  and  it  ap- 
pearing subsequently  that  the  property  had 
been  taken  possession  of  by  the  assignees  undte 
a  commission  of  later  date,  a  supplemental  bill 
was  filed,  making  all  these  new  claimants  par* 
ties  to  the  suit,  and  a  new  notice  of  motion 
was  thereupon  given,  upon  which  the  plaintiff 
obtdned  an  order. 

Lowndes  now  moved  for  the  costs  of  the  first 
motion  upon  the  ground  of  its  being  an  aban- 
doned motion.  A  different  case  bad  been 
made  by  the  amended  bill,  and  the  original 
notice  being  only  ^against  the  two  trade  assisr- 
nees,  it  was  clear  that  if  it  had  been  brought 
before  the  court,  it  must  have  fiailed.  He  cited 
Martin  v.  Fast,  8  Sim.  199,  and  Jefferson  ¥• 
Lord  Powis,  recently  heard  before  the  Vice 
Chancellor. 

Jacob  and  Stevens,  eontrd,  urged  that  an 

order  having  been  made  according  to  the  terms 

of  the  second  motion,  and  the  costs  of  that 

Ittving  been  directed  to  be  costs  in  the  cause, 

"inc  costs  t»f  the  first  ought  to  b«  subject  to  th^ 


»0IU. 


INJI7NCT10N.- 


-PART  PBRFORMANCi   OF  CON- 
TRACT. 

The  plaintiff  having  agreed  with  some  of  the 
defendants,  who  were  proprietors  of  certain 
steam  vessels,  to  give  them  the  benefU  of 
an  invention,  secured  by  patent,  for  econo* 
mising  the  consumption  of  fuel,  on  certain 
terms  stated  (n  the  contract,  the  Court  re* 
fUsed  to  grant  an  it^unction  to  restrain 
them  fh^m  assigning  their  interest  in  the 
vessels  to  the  other  aefendants,  and  to  pre^- 
vent  them  from  using  anu  other  machinery 
than  that  to  which  the  punntiff'*s  invention 
was  implied,  on  the  ground  that,  although 
theprmciple  had  been  in  part  applied,  yet 
that  it  did  not  appear  to  the  Court  that  the 
pUdniif  had  suficeeded  in  doing  what  he 
had  engaged  to  do. 

The  plaintiff,  having  obtained  a  patent  for 
an  improvement  in  the  working  of  steam  en- 
gines used  in  vessels,  entered  into  an  agreement 
with  some  of  the  defendants,  who  at  that  time 
formed  the  Oriental  Steam  Company,  to  per- 
mit the  use  of  his  invention  on  board  their 
▼essds,  and  the  terms  of  the  contract  were, 
that  Uie  plaintiff  should,  by  all  the  means  in  his 
power,  reduce  the  expenditure  on  account  of 
the  vessels,  not  only  in  the  consumption  of 
fiiel,  but  also  in  reference  to  the  genend  work- 
ing and  management  of  the  steam  engines  and 
machinery  of  the  vessels ;  that  he  should  in- 
troduce his  patent  invention  at  an  expencenot 
exceeding  120/.  to  each  vessel,  and  that  he 
should  indemnify  the  defendanto  against  any 
additional  wear  and  tear  of  the  steam  engines 
and  machinery,  and  also  against  any  additional 
expence  to  arise  from  the  introduction  of  his 
invention  beyond  the  ordinary  wear  and  tear 
and  expence.  The  agreement  was  to  last  for  five 
years,  and,  if  the  invention  answered,  the  de- 
fendants were  to  allow  the  plaintiff  during  that 
time  a  certain  share  of  profits.  There  was  also 
a  stipulation  that  if  the  plaintiff's  invention 
should  be  found  not  to  succeed,  or  if  any  dis- 
covery should  be  made  within  the  five  years  to 
supersede  steam,  or  to  supersede  the  plaintiff's 
invention,  and  render  the  consumption  of  fuel 
less^  then  the  contract  should  be  at  end.  Since 
the  contract  was  entered  into,  thoss  of  the  de- 
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had  ttfiiic4  with  the  otb«r  defendants,  and  tbey  [  U  was  scarcely  to  be  supposed  that  it  the  pi 

ilow tofi^echer  formed  "  The  Oriental  fnd  Pe-  tiff's  invention  had  proved  what  it  was  repre* 
niHSulajr  Stevop  Mvi^tion  Companjr."  la  tented  to  he,  the  defendants  would  not  gladly 
piirsaance  of  the  Bf^rf em^nt,  the  plal^ti|^  was  have  availed  themselves  of  the  use  of  it,  but  it 
allowed  to  introduce  his  invention  intoyojneof  had  so  totally  failed  that  the  who!e  machinery 
the  reasdf  Mongipjf  to  lUe  <lefen4ant4«,  but  it .  appertalnln^f  to  it  had  been  removed  from  their 

"  '  vessels,  and  what,  then,  could  the  plaintiff  rc- 


thcy  aUef(ed.  a  failure,  they  refus^^ 
\  <be  use  01  it«    The  plaintiff,  on 


provwjc,  «i 
to  continue 

the  oUi«r  li««id»  insisted  that  the  failure,  if  a^y^ 
was  attributable  to  the  \tnskUful  conduct  Qf 
the  defendaota'  worl^o^an,  /apd  havip^  filed  hia 
bill  for  a  aneci(e  performaQise  of  the  contracft, 
now  m«v/t0  fi^r  an.  Inj  unction  to  restniia  the 
defendants,  %vli^  were  parties  tothe^^reeineni, 
from  executing?  any  bill  of  sale  to  the  other  de- 
fendants of  the  vessels  in  which  the  plaintiff's 
invention  was,  accordinf?  to  the  afi^reement,  to 
be  used,  and  the  other  defendants  from  accept- 
ing such  bill  pf  ]9al?y  and  from  using  in  the 
vessels  specified  in  the  agreement  any  other 
machinery  than  that  to  which  the  plaintiff's 
Invention  was  applied, 

Pemhtrion  and  HetthJMd,  for  Ihe  plaintiff, 
said,  the  principal  question  was,  whether  the 
plaintiff  had  done  what  1m  bad  eon<racted  to 
do.  He  iiad  appiied  iiif  inv4HitiOB  to  the  Liver- 
pool, one  of  toe  defeadaats'.  vessels,  and  was 
about  to  apply  it  to  the  three  odief  vessels  spe- 
cified in  the  agreement  <  rii.  tbe  B.rHiah  Tar, 
the  Tagus,  and  tlie  Braeanza,  when  he  was 
stopped  by  tfa«  defendaets,  under  the  pretence 
tiiat  the  inventlen  was  a  twAwe.  Much  evi- 
dence had  been  gone  iato  on  ht^  sides,  but 
the  result  of  it  xwasta  «h»w  Chat  aay  want  of 
success  was  ^o  l>e  attriUnted  to  rhe  oaskilful 
management  of  the  machinery  to  >wiii«ft  the 
patent  had  been  appUed,  hy  $)ie  defendants' 
workfoen,  and  not  ^  apy  4^e<ct  n^  the  pailent 
-iuelf .  Tlwre  wri,  ni^  Wibt,  ^  K^^estion  wfcp- 
ther  tiie  ^gt9x$m^  MVi^  bee:ip#Pttted  ip  all  its 
parts,  hut  w|»pe«#|igr«iMnent  wa?  jBxeQUtory, 
a  Covrt  ^  K^^P^  wwM  Wte^^r^,  ,h(Bc#Juae  the 
^aestiaa  bei«g  fine  ^  d^w^g^,  4^^  i^^aau^e 
oi  which  oauid  not  t>?  pr-Ofitarljr  esciipat^d  by  ^ 
jury,  at  waa  ^gniM*)!e  »s  wf^  ,^  f.<jWJby  W  f»t 
law.  Wlifi*  ivaa  4to  fO^^A^apt  f  The  plaipAiff, 
lianng  agreed  to  apply  M*  ip^entiop^  it  ,was 
etipvlated  t^ai  fee  yho^M  ^^,a)^,\yed  tp  partAei"- 
^te  dn  paoAts  fer  $ye  ^^ih  U^  vtf^  m^  offjy 
do  reoeawe  lieoefits.  bf^  to  mrforip  ojb^gations^ 
and  damages  oo(4ld  npt  (>«  i«P  ea^wnfied  as  ^9 
gim  him  th^  HH9ea#u/;e  of  the  be^e£ts  Uiat  k^ 
ms  entjltled  ,to.  P(i//»v,  %yf.  1  Prp  .?•  C, 
J296  ;  Addmijl99  f-  /><*«*»»  \  •?•  *  §•  W  i  Aiprr 
rh  V.  Colman,  }S  Yes..  4'47  i  fi-^^M  y.  McfAr 

iOaderdaf,    T¥ri^,   f^f^f^,  74 

'Craig,  i»t  tUe4aifeii4^i^»  aft«  a^ 

>eoa9id^rablekAKMiM^iWtm^of  ^ 

wid  fthe  msjaner  m  which,  a^  \\  w^ 

aUegedy  it  ihad  .wholly  ^iM  /^rit  ^r 

tesMled  (that  tlie  ^^liiiuti^pugjii^t  .to  lis 

>renpcdy  at  law,  for  ithe  h^U  ^v^aa  j ^i^ 

<iftc  pcrfoEmanoe  ^  f^  (^oAi^ct,  >yl4^  the 
Oottrt  neaer  granM  where  tih^  .^^M/e  .waa  one^ 
-of  great  l^ardyhifi  ar  ji^eAv^^n^eA^e^  an4  the 
jMresent  application  he^ftg  Pm^^  tp  that  rer 


quire  ?  He  claimed  a  share  of  profits,  but  he 
could  not  compel  the  defendants  to  make  a 
single  vovage  if  they  objected,  nor  could  he 
prevent  them  from  disposing  of  the  vessels^ 
Vpon  which  it  was  impossible  for  him  to  claim 
any  Ken. 

Pemberton^  in  reply.— The  question  is  whe- 
ther the  plaintiff  having  introduced  }iis  ipa- 
chin^  anxi  applied  his  jnveqtion,  the  defepr 
dants  can  now  say  they  wijl  remove  them  al- 
together, and  refuse  to  allow  the  plaintiff  any 
benafit.  The  reason  why  the  defendants  will 
not  continue  the  use  of  the  plaintiff's  inven- 
tion is,  that  they  have  a  scheme  of  their  own 
which  they  arp  desiroi|s  of  trying,  and  there- 
fore, will  not  pay  proper  attention  to  the 
plaintiff's  machinery.  Morrii  v.  Coleman  is  in 
opposition  to  ^em6/e  v,  Kmn»  and  as  to  the 
q^estiop  of  Ijen,  although  tl^e  plaintjyff  alight 
not  be  able  to  interfere  to  prevent  the  removal 
of  the  machinery,  still,  if  the  effect  of  a  sale  by 
the  defendants,  with  whom  the  plaintiff'  con- 
tracted, would  be  to  destroy  the  plaintifi^s 
daim,  he  has  a  right  to  prevent  sueh  sale. 
The  eiaiin  (^  the  plaintiff  is  to  participate  in 
profits,  and  akhoiigti  the  Court  eaanot  com- 
pel the  deCeodsnts  activdy  to  employ  the  ves- 
sels and  make  a  profit,  yet  it  ean  prevent  them 
froqn  doing  any  acts  wtdch  may  deprive  the 
plaintiff  or  the  benefits  which  lie  CiiMDlracted  to 
receive,  Thua,  )fk  t)w  recent  ease  pf  if%if€ker 
v,  fJowe  befp»e  his  lor4shipy  ,althoug|^  the 
Coyrt  d(eter^ijyed  thfit  it  eppld  n^  s^^ci^cally 
perfoiTiKi  ihje  cpptfact  jbycoff^pelUog  the  d^fen- 
dan,t  *9  M&e  h,U  e^deiaKwrf  to  s^eyre  cliei^ta  tp 
the  pJa^Jtiff,  ya t  ij  ^e^^rajiaied  .ti,iro  frpm  inter- 
i^rmi  ^o  deprive  ^be  p^laipti^  of  fiv^  jienefits 
whlc^  hfi  had  contracted  for. 

Tjhe  AfaHer  itfthe  ^/i^^.after  irj^la^^piipg  the 
nature  of  the  a>ppUc;^ioj^,  ji^  describing  the 
plalatiff''s  inventiop,  wJ^M^  ^  lor^ihip  stated 
vf^  *ery  ingei^ioius,  sa^d  th^t  it  >yas  tried  on 
^  William  Faw^tt,  lyhich  \^\^gt^  to 
aoflp.^  of  .the  (defepdaptfl^  aod  was  aaj^  to  have 
Wcc^ded :  it  was  no|t  ^o^ed,  b^t  ^  would 
assume  that  to  a  certain  extent  it  ^af  aucoesf- 
JM.  T]^9  !pla;Dt4ff  enterjed  ip)^  ^^  a«[feep[ient 
with  pm^  pf  th(e  (defeAdai^s  by  wnick  he 
agre^  witjjiin  six  ^ontjis^  well  ^d  effectually 
tp  apply  l^is  in^ei^tlon  tp  theTjlg^8,  ^raganza, 
and  li^y^  T^,  and  aucli  m(^  ^i^»^\t  fw  i>€- 
long^,d  ,to  il|h^  ^fjem^fapts^  ^t  an  e^cpence  of 
1^/.  fl;p  ea<*h  v^sa^..  jietproceed^jto  ipake 
^Itc^ca^a^s  in  tlie  ^^fsaels  specified  in  ^heagiee- 
pajnt,  ^nd  ;d^o  jiiji  i^e  X^df^Ki^^^yd^  ivm 
not  in  the  agreement,  and  he  says  tW^  lie  ap- 
plied the  pr^neipjle  ,of  Jms  ^pventjio^  to  the 
J^yal  Ta^  ,and  the  3ragapza«  i^d  |^  to  the 
rest  was  willing  to  do^o,  but  #fi^  prevenud 
by  t|ie  de(en4ants.  w)^o^ tp  ^e^t  ^U  m^%  M 
cpntr^^d  IP  9^  tJt^  itesfte^,  }t  mieMid 
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dial  the  plalnUflT  knew  at  the  time  lie  eotered 
into  (be  cootract,  tluit  an  agreement  fcNr  sale 
VM  cooteinplated  between  the  sei^^ral  defen- 
dants. Tbe  questions,  then,  sufr^ested  by  the 
ftfCU,  were;  what  ivas  intended  lo  be  done; 
tvbat  was  done^  tnd  whether  that  ivhich  was 
Hone,  mu  in  perfornsance  of  what  was  intended. 
No  doubt  the  iateation  was  to  obtain  distilliu 
tioB  of  the  volatile  particles  of  the  coke,  not 
combustion,  i^omechjux^  very  like  it  was  pro- 
duced in  the  Fawoett,  hut  oothinfr  like  it  in 
tlie  other  vtu^^^  so  far  as  the  plaintiff  had 
proceeded.  [His  lordship  here  b  a  very  lumi- 
oooa  msnner  explained  the  mo4ui  operandi, 
and  then  proceededL]  DiiKcukiea  having  arisen 
iji  theexecatioB  of  the  plan*  they  were  attempt- 
ed to  be  met  by  contrivances  not  witbin  tne 
patent.  Tliesa  ezperiments  continued  for  a 
coikdileralile  tloie^  and  produced  iucooreoi* 
encefi  in  the  niaaaj^einent  tii  the  vessels;  there 
vifl  consequently  good  reason  on  tbe  part  of  the 
defendants  to  say  they  would  not  gu  on.  If  a 
perbOQ  agrees  within  a  cenain  number  of 
montbi  to  apply  a  particular  invention,  it  must 
!«  ttoderstuoa  that  he  has  the  means  of  doing 
what  he  contracted  to  do«  and  that  the  plain- 
tif  in  this  case  intended  to  4(ive  the  defendants 
so  exclusive  right  to  something  thev  could 
not  otherwise  obtain.  In  both  pomts  the 
plsiniiff  has  failed :  he  was  not  prepared  to 
fulfil  bis  engagements  for  the  very  circumstance 
of  bis  cbsnging  from  time  tp  time  in  order  to 
produce  the  practical  effect  soughl«  and  his  at 
uDgth  having  recourde  to  means  which  were 
opea  to  all  tbe  world,  shewed  this.  The  in- 
juuctioQ  must  be  refused  en  the  ground  that 
the  plaintiff  had  not  tbe  means  to  apply  the 
iorentioB  In  the  manner  intended,  and  the  de. 
feudsuu  did  not  therefore  obtaio  the  benefits 
contemplated. 

Injunction  refused.  Cost«  of  the  application 
to  be  costs  in  the  e^XiAt, —Bourne  y.  Oriental 
jtrf  PemmuUr  Steam  Navigation  Cumpunu, 
March  ISth  and  19th,  1841. 


[^f  ore  the  Four  Jidges.] 
FAAcxicB  .-*-M  AHoaM  ue . 

Tlie€om  ^em  mi  hew  and  decide  n  ^«. 
tf»»  oa  tke  cemeiruetnn  of  a  ioctd  4Ki  when 
iteoug^ki  mnder  dieenuion  hy  an  arremge- 
<"^"^  hetween  €ke  pareke. 
lu  this  case  there  had  been  an  application 
^^^tnandamue  to  be  directed  to  tne  defen- 
flsnis,  commanding  them  to  issue  their  war- 
Ant  to  the  sheriff  to  summon  a  jury  and  assess 
*w  amount  of  compensation  claimed  by  a  party 
JJhose  house  was  situated  within  fifty  yards  of 
»°e  railway  line,  and  who  complained  first, 
^  his  business  was  much  diminished  by  the 
removal  of  persons  from  the  nei^bourhood, 
*Bd  therefore  claimed  compensation  for  con- 
•^aential  inlury;    and  next,  that  bis  house 
^*>coMtaniiv shaken  in  a  diaajp^eable  man-, 
?«rbythe  arrival  and  departure  of  the  railway  j 
^f^mi.  The  partf  had  gone  Wore  the  coroner, 


when  it  W89  objected,  that  the  pnly  proper, 
course  of  proceeding  was  to  apply  to  niie 
Court  for  a  mandamve  for  the  dheriff  to  sum- 
mon a  jury  and  hear  the  case.  It  was  then 
arranged  (according  to  the  statement  of  the 
counsel  for  the  complainant)  that  the  present 
application  should  be  made  to  the  Court,  fai 
order  to  take  the  opinion  uf  the  Court  on  the 
construction  of  the  act  establishing  the  rail* 
way.  This  rule  havipg  acrordingly  been  ob- 
tained. 

Sir  F,  Polheh  was  now  id)out  to  argue  it, 
and  take  the  opinion  of  the  Court  whether,  on 
the  construction  of  the  act,  the  proper  course 
was  by  mandamun  or  not. 

The  Gourt  refused  to  hear  the  argument, 
observing  that  the  Court  was  not  bound  to 
hear  arguments  and  give  a  decision  on  a  point 
of  law  when  circumstaa^es  had  not  made  it 
ripe  for  decision.  The  parties  must  act  on 
their  own  responsibility  as  to  taking  a  man* 
damai  or  not,  and  when  a  real  question  arose, 
the  Court  would  be  prepared^and  not  till 
then, — to  consider  ana  adjudicate  on  the  act. 

TAe  Queen  v.  The  Directors  of  the  BkchwaH 
Railira^,  E.  T.  1841. 


COURT  OP  BJB9USST8. — PaBT.«-4CTI0N. 

Where  A.  woe  emplof/ed  me  agent  hu  a  greai 
manp  pereone  who  euedf^fr  de^te  in  a  Courd 
of  Hegueete  to  receive  money  for  them,  and 
B.,  «fi  oficer  of  thai  Courts  aetueiiy  re* 
eeieed  the  money,  and  on  being  ehewn  an 
aeconnt  mode  out  Ay  A.  ^  theee  moniee, 
promised  A.  io  pny  them  :  tieid,  that  A. 
migkS  well  mmntain  em  action  of  del^tfor 
money  had  and  reoeieed  im  re^teci  of  alt 
the  oume  so  receioedhy  B. 

Debt  for  money  had  and  received,  and  on 
an  account  stated.  Plea,  the  general  issue. 
Tbe  plaintiff  acted  as  a  collector  of  debts  in 
the  Court  of  Requests  at  Sheffield,  and  was 
emploj^ed  by  different  persons  who  sued  for 
debts  in  that  Court.  The  defendant  was  the 
clerk  of  the  Court,  and  was  appomted  to  hit 
office  by  .the  steixard  of  the  Court  under  tha 
provisions  of  the  local  act  by  which  it  was  es* 
tablished.  The  defendant  had  received  a  great 
many  of  the  debts  which  were  paid  under  tha 
orders  of  the  Court,  and  had  admitted  to  tha 
plaintiff  that  he  had  so  received  them.  The 
plaintiff  claimed  to  be  the  agent  of  the  peiaona 
to  whom  they  were  due^  and  now  brought  this 
action  to  recover  them.  At  ^e  trial  of  tha 
cause  before  Mr.  Justice  Maule  at  the  last 
assizes  at  Yoiic,  it  was  proved  that  the  ^aintUr 
had  made  out  an  account  of  the  sums  claimed 
from  the  defendant ;  that  llie  defendant  admit- 
ted that  he  had  received  them,  and  promieed  A» 
to  pay  them.    Verdict  for  the  plaintiff. 

Mr.  tf^,  //.  fKatson  now  moved  for  a  rule  la 
shew  cause  why  a  nonsuit  should  not  be  ea- 
tered.  The  objection  to  tbe  phuntiff^a  rig^ 
to  maintain  the  actipn  Is,  that  each  demand 
ought  to  be  tftie  subject  of  an  action  at  the  suitieC 
the  person  to  Whom  the  money  is  due,  and  «M 
the  Aemandfl  eannpt  be  recovf  te4  in  one  action 
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by  a  person  like  the  plfdntiff,  who  clidms  to  be 
tjie  af^ent  of  all  the  persons  entitled. 

Per  Curiam.— 'The  plaintiff  is  the  bond  fide 
agent  of  all  these  parties — he  has  made  out  an 
account  of  the  monies  received  by  the  defen- 
dant for  them — the  latter  has  admitted  its 
correctness,  and  promised  the  plaintiff  to  pay. 
This  is  sufficient,  under  these  circumstances, 
to  maintun  the  action. 

Rule  refused.— t?i7/o«  y.  Jpplebjf,  H.  T. 
1841.    Q.  B.F.J. 


GAMING. 

ji  wager  above  10/.  in  amount  t^n  a  hone 
race  which  has  been  actually  run  before  the 
making  of  the  wager,  is  not  Hlegil  within 
the  statutes  againtt  gaming. 

Assumpsit.  The  declaration  stated  that  on 
the  15th  of  May,  1839,  a  certain  race,  called 
the  Derby,  had  been  run  by  certain  horses, 
and  been  won  by  one  of  the  said  horses ;  to 
wit,  by  a  certain  horse  named  Bloomsbury ; 
and  thereupon  afterwards*  to  wit,  on  the  J  6th 
day  of  May,  1839,  in  consideration  &c.  (setting 
out  in  the  ordinary  way  abet  of  50/.  to  1/.  that 
Bloomsbury  had  not  won,)  allegation  that 
Bloomsbury  had  won ;  breach,  non-payment  of 
the  50/.  Plea,  that  the  consideraUon  for  the 
promise  in  the  declaration  mentioned  was  a 
certain  illegal  bet  upon  the  result  of  a  horse 
race,  to  wit,  the  race  mentioned  in  the  decla- 
ration, concluding  with  a  veri^cation.  To  his 
plea,  the  plaintiff  demurred  specially,  assign- 
ing seTeral  causes  of  demurrer. 

Mr.  Forteicuefin  support  of  the  demurrer.— 
The  plea  is  clearly  bad  on  mauy  grounds,— it 
consists  either  of  an  allegation  of  mere  matter 
of  law,  or  it  is  a  mere  argumentative  traverse 
of  the  facts  as  stated  in  the  declaration  ;  it  in- 
troduces no  new  matter,  and  should  not  there- 
fore conclude  with  a  verification ;  it  neither  di- 
rectly traverses  nor  does  it  avoid  the  cause  of 
action  as  stated  in  the  declaration  ;  otherwise 
than  by  a  bare  all^ation  of  illegality,  which  is 
insufficient.  .«     .    ,       .     . 

Mr.  Henderson,  contrh.  The  declaration  is 
bad,  as  shewing  a  mere  bet  upon  a  horse  race, 
for  a  sum  greater  than  the  law  allows.  It  can 
make  no  difference  whether  the  race  had  been 
run  at  the  time  of  the  bet  or  not.  It  falls  di- 
rectly  within  the  provisions  of  ihe  9  Anne,  c. 
14,  being  a  bet  upon  a  game  within  the  provi- 
sions of  that  statute.  It  is  very  analogous  to  a 
wagering  policy,  lost  or  not  loot,  where  the  in- 
sured  has  no  interest  in  the  event.  Here  he  had 
none;  such  a  bet  falls  within  the  statute  14 
G.  3,  c.  48.  It  was  indeed  held  in  March  v. 
Ftgot,'^  that  a  bet  between  the  plaintiff  and 
defendant  upon  the  lives  of  their  respective 
fathers  was  not  illegal,  but  the  correctness  of 
that  decision  has  been  much  doubted.  But 
the  sut.  18  G.  2,  c.  34,  s.  8,  is  express  upon 
the  subject,  that  statute  prohibiting  anv  bet 
upon  any  subject  above  the  amount  of  10/.  In 
Good  V.  Elliott,^  the  amount  of  the  bet  was  un- 
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der  10/.,  and  that  was  probably  the  groand  of 
the  judgment.  In  the  present  case  it  exceeds 
that  sum.  The  case  falls  directly  within  both  the 
letter  and  spirit  of  the  acts  against  gaming, 
and  the  judgment  must  be  for  the  defendant. 

Mr.  Fortescue  in  reply. — The  words  of  the 
statute  of  Anne  clearly  exclude  such  a  case  as 
this.  That  statute  prohibits  bets  only  on  the 
sides  of  such  as  do  play.  Can  it  be  contended 
that  this  is  a  bet  on  the  side  of  a  person  play- 
ing? Suppose  the  bet  had  been  whether 
Smolensko,  or  any  of  the  celebrated  horses 
of  other  days  had  run,  or  had  won  a  par- 
ticular race  :  could  it  be  stud  that  that  was 
any  thing  more  than  a  bet  upon  a  naked  fact? 
Such  a  bet  was  held  good  in  Good  v.  Eiiiott ; 
and  here  it  is  submitted  that  the  bet  Is  upon 
the  existence  or  non-existence  of  a  naked  fact. 
Good  V.  Elliot  expressly  decides  that  such  a 
bet  is  not  within  14  G.  3,  c.  48 ;  and  as  to  the 
statute  of  18  G.  2,  c.  34,  being  supposed  to 
apply  to  all  bets,  it  is  singular,  that  in  the  very 
many  cases  which,  since  tliat  statute  have  been 
^decided,  the  decisions  have  been  invariably  put 
upon  other  grounds,  namely,  public  policy, 
immorality,  and  indecency ;  and  it  has  been 
always  assumed,  and  is  indeed  so  laid  down  in 
most  of  them,  that  all  wagers  not  open  to  such 
objections,  are  valid.  In  Gilbert  v.  SyAes,^ 
the  wager  was  100/.,  and  it  is  therefore  clear 
that  the  amount  alone  has  not  mfluenced  the 
decisions,  and  that  the  statute  is  not  so  gene- 
rally applicable  as  it  is  assumed  to  be,  so  as  to 
prohibit  all  wagers  whatever  above  the  amount 
of  10/.  Cur.  adv.  vuit. 

Lord  Denman  delivered  iudgment. — ^This 
was  an  action  to  recover  the  sum  of  60/.^ 
being  the  amount  of  a  wager  laid  in  favour  of 
a  horse,  called  Bloomsbury,  on  the  16th  May, 
1839,  upon  a  race  called  the  Derby,  which  had 
been  run  on  the  previous  day.  The  question 
for  the  consideration  of  the  Court  was,  whe- 
ther this  was  an  illegal  bet,  as  a  bet  of  50/.  on 
a  horse-race.  In  substance  the  question  was, 
whether  a  wager  above  the  legal  amount  upon 
a  horse-race,  which  had  already  been  run,  was 
illegal.  The  words  of  the  statute  9  Ann.  c.  14, 
were,  **  If  any  person  shall  win,  at  any  one 
time,  by  pby,  or  bearing  a  part  in  shares  or 
wagers,  or  by  betting  on  the  sides  of  sach  as 
do  or  shall  play  above  the  sum  of  10/.,  and 
being  convicted  thereof,  shall  forfeit  five  times 
the  value,"  &c.  It  followed  from  this  pro- 
vision for  a  conviction  for  the  offence  of  win- 
ning such  a  bet,  that  no  action  could  be  main- 
tained to  recover  a  bet  so  won.  But  could  it 
be  said  that  the  plaintiff  here  was  betting  on 
the  side  of  such  as  should  play  ?  On  the  facU 
of  this  case  there  was  nothing  in  the  course  of 
being  done,  nor  did  the  wager  contemplate 
any  thing  to  be  done  at  the  time  it  was  made. 
There  was  no  latitude  of  construction  that 
would  bring  this  case  within  the  statute.  The 
wager  did  not  depend  on  the  judgment  of  the 
person  making  it,  but  on  the  accuracy  of  the 
information  in  the  possession  of  one  or  the 
other  party.    There  was  nothing  in  the  act  to 
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prohibit  toch  a  wa^er,  nor  anytliiDff  to  pre- 
vent the  plainuflr  from  recoveriDg  it  when  won. 
The  jadgment  mast  therefore  be  for  the  pluin- 
tiff. 
Pugrk  f.Jenkim,  E,T.\B4\.    Q.  B.  F.  J. 


BTIDBNCE. — ^AOBNT. 

Thouf^h  ike  precise  terms  of  a  contract  for 
the  delivery  of  goods  ore  not  inetndence,a 
ituiement  wade  ttjfau  agent  at  a  timesuhse~ 
mtent  to  the  contract,  namely,  on  the  de^ 
livery  of  the  goods,  is  not  to  be  considered 
as  made  within  the  scope  of  his  agency , 
andcanmot  therefore  6e  received  in  evidence 
against  the  principal. 

Amtmpsit  for  the  hire  of  a  ram  of  the  plain- 
tiffi  io  the  year  1836  ;  plea,  nan  guam  indebi- 
tutut.  This  cause  was  tried  before  the  aniler- 
iheriff  of  Norfolk,  when  a  verdict  was  found 
for  the  defendant.  By  the  evidence  produced 
on  the  part  of  the  plaintiff,  it  appeared  that  be 
lived  in  Northamptonshire,  and  that  he  was 
tenuit  of  a  farm  in  Norfolk,  which,  at  the  time 
of  the  transactions  which  nve  rise  to  the  pre- 
sent question,  was  entirely  managed  by  his 
brother,  Benjamin  Palmer.  Benjamin  Palmer 
took  a  Quantity  of  rams  belonging  to  the  plain- 
tiff to  obputdham  fair,  a  few  days  before  Mi- 
chaelmas 1836,  and  the  defendant  was  also 
there.  After  examining  one  of  the  rams,  the 
defendant  and  Benjamin  Palmer  had  some  con- 
Tenation,  which  was  not  heard  by  the  wit- 
nesses; but,  at  a  subsequent  part  of  the  day, 
the  defendant  told  three  or  four  persons  that 
"he  had  hised  one  of  Will.  Pfclmer^s  rams." 
No  other  proof  of  the  terms  of  the  contract 
was  given.  Oo  the  following  Tuesday  the 
plaindfT's  shepherd  delivered  the  ram  to  the 
defendant  at  Lynn  inairket,  Lynn  being  several 
miles  distant  from  Shouldham.  B.  Palmer  was 
present  at  the  time  of  the  delivery. 

On  the  part  of  the  defendant  it  was  proved 
thatu  1836  the  defeodaot  had  bought  a  ram 
of  the  pkintiff,  with  which  he  had  cause  to  be 
di8iatis6ed,  and  that  at  the  time  of  the  delivery 
>t  Lynn  market,  B.  Palmer  said,  in  the  hearing 
of  the.  defendant  and  several  other  persons,  that 
"  Oay  was  to  have  the  use  of  that  ram  for  no- 
thinf^  because  the  one  he  bought  had  proved  no 
nock  getter.''  B.  Pklroer  was  dead  at  the  time 
of  the  trial.  This  evidence  was  objected  to,  but 
«lmitted,  and  the  defendant  had  a  verdict.- 

Mr.  Gunningt  on  a  former  day,  obtained  a 
wle  to  shew  cause  why  the  verdict  should  not 

00  set  askie  and  a  new  trial  had,  on  the  ground 

01  the. improper  admission  of  this  evidence.  It 
^na  a  statement  made  by  the  plaintiff's  agent, 
not  as  a  part  of  the  contract,  but  at  a  time 
when  the  contract  was  complete;  he  was, 
therefore,  not  acting  within  the  scope  of  his 
wthority.  This  is  not  like  the  case  of  Peto  v. 
W»^*  where  what  the  agent  said  directly  re- 
wed  to  the  matter  under  consideration,  on 
which  he  had  authority  to  treat.  The  state* 
nenu  of  an  agent  most  be  strictly  within  the 
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business  in  which  he  is  employed.  Gihh  v. 
Howard.^  Nothing  said  by  an  agent  after  a 
contract  is  complete  can  be  received  in  evi- 
dence to  modify  that  contract. 

Mr.  Palmer  now  shewed  cause,  contending 
that  the  contract  was  incomplete  until  the  ram 
had  been  delivered ;  and  that,  consequently,  as 
the  plaintiff  had  not  xhewn  any  express  con- 
tract, the  statement  of  B.  Palmer  was  admissi- 
ble as  part  of  the  resgestce.  Langhorn  v.  jilU 
nutt,^  In  an  action  against  the  sheriff  for  a 
false  return,  what  the  bailiff  td  whom  the  writ 
is  directed  says  to  a  party  interested,  between 
the  delivery  of  the  writ  to  him  and  the  date  of 
the  return,  is  evidence  against  the  sheriff. 
North  V.  BfilesA  What  »  said  by  an  agent 
respecting  a  contract  or  other  matter  in  the 
course  or  his  employment,  such  matter  being 
the  foundation  or  the  action,  is  good  evidence 
to  affect  the  prindpal.  Peto  v.  Hagtte.^  That 
rule  applies  here. 

Per  Curiam.-^The  contract  was  certainly 
complete  in  this  case  without  the  delivery,  and 
the  agent  had  no  authority  to  make  the  admis- 
sion which  he  is  stated  to  have  made  at  Lynn 
market.  The  evidence  was  improperly  admit- 
ted, and  the  rule  must  therefore  be  al>solute. 

Rule  absolute.— />tf/«tfr  v.  Gay,  E.  T.  I84a 
Q.  B.  F.  J. 


€tnttn*$  Sencli  ^tsctCce  Court. 

DI8TBINOA8. — EXPIRATION   OP  WRIT.— SUM- 
MONS.— CONTINITANCE  op  PROCBSf. 

jy  a  writ  of  summons  has  been  issued,  and 
attempts  made  to  serve  it  unsucces^lly 
but  the  Court  has  thought  it  right  to  direci 
a  writ  of  distringas  to  issue,  and  those  pro^ 
ceedings  have  tahenvhce  previous  to  the 
expiration  of  the  /our  months,  during 
which,  aocording  to  the  vrooisions  of  the 
Uniformity  of  Process  Jet,  the  process  is 
in  piTce,  the  writ  of  distringas,  though 
issued  q/ter  that  ettpiration,  is  regular. 

In  this  case  a  writ  of  summons  had  been 
issoed  for  the  commencement  of  the  acti(uit 
and  various  attempts  made,  but  without  suc- 
cess, to  serve  the  writ.  An  affidarit  was  made 
stating  those  attempts,  pursuant  to  the  prac- 
tice of  the  Court,  and  an  application,  after  the 
expiration  of  four  months  from  the  itsuing  of 
the  writ,  was  made  to  the  Court  for  a  diS' 
tringas,  all  the  necessary  steps  for  the  purpose 
of  obtaining  it  having  been  taken  previous  to. 
that  expiration.  The  writ  was  accordingly 
baued. 

James  moved  for  and  obtained  a  rule  nisi 
to  set  aside  the  distringas,  on  the  ground  that 
it  had  issued  after  the  expiration  of  four 
months  from  the  issuing  the  writ  of  sum- 
mons. 

Cowling  shewed  cause  against  the  rule,  and 

t>  1  Moore  9c  Scott,  628  j  8  Biog.  451 ;  6 
Car.  &  P.  346. 
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contended  that  the  fact  of  the  writ  of  sum- 
mons havinf^  been  issued  four  months  could 
not  at  all  interfere  with  the  ri^ht  of  the  plain- 
tiff to  issue  a  writ  oidistringtu  after  the  expira- 
tion of  those  four  months,  as  all  the  efforts  to 
serve  the  writ,  and  on  which  efforts  the  ri^ht 
to  issue  the  distringas  depended,  had  been 
made  befoie  the  writ  of  summons  expired. 
There  was  nothing;  in  the  Uniformity  or  Pro* 
cess  Act  to  shew  that  there  was  any  thing  ob* 
iectionable  to  such  a  course  being  pursued. 
It  was  true,  that  a  writ  of  summons  was  only 
in  force  for  four  months ;  but  it  did  not  fol- 
Kiw  that  a  writ  of  distringas  must  issue  during 
the  time  that  the  writ  of  summons  was  in 
force.  The  provision  would  seem  to  lead  to 
an  opposite  conclusion. 

James  supported  the  rule,  and  contended 
that  the  intention  of  Uie  legislature  must  have 
been  that  the  distringas  should  be  issued  in 
continuation  of  the  writ  of  summons;  but  if 
that  had  expired  before  the  latter  was  issued, 
it  was  impossible  that  it  bhould  be  considered 
as  a  continuance  of  it. 

Cur,  adv,  vult. 
Coleridge^  J.,  thought  that  there  whs  no 
doubt,  on  looking  at  the  words  of  the  statute, 
that  the  summons  having  expired  was  no 
firround  for  considering  a  writ  of  distringas 
irregular  which  issued  on  an  affidavit  disclos- 
ing efforts  to  serve  that  writ  of  sumnMms  dur- 
ing the  period  of  its  being  in  force.  Some 
doubt  had  been  thrown  on  this  view  by  the 
Court  of  Common  Pleas  in  two  cases,  but 
that  court  had  reconsidered  its  opinion,  and 
came  to  an  opposite  conclusion.  On  the 
words  of  the  statute,  as  well  as  in  conformity 
with  the  later  decision  of  the  Common  Pleas, 
the  present  rule  for  setting  aside  tlie  writ  of 
dinnngas  most  be  discharged. 

Rule  dwihoTged^^Bromt^^  r.  72ay»  E.  T. 
1841.    Q.B.P.C. 


JUDOM BNT  ▲■  UV  CA8B  OF  A  1IO]r»un'.«-^rFI. 
DATIT^ — DATX. — AMBNDMBNT. — JDBAT. 

In  shew'mg  eausu  agmmst  a  ruU  foir  jmig* 
ment  as  in  iou  t^u  nonsuii,  if  it  appears 
that  the  date  in  the  Jurat  is  wrong  in  the 
ajidavit  used  to  shew  onuse,  the  rule  must 
he  made  abetdutet  hut  the  Court  may,  under 
particular  cfrcuMStanceSg  ailow  the  jurat 
to  he  amended. 

J.  Beyley  moved  to  make  absolute  a  rule 
nisi  for  judgment  as  in  case  of  a  Uimsatt.  As 
a  preliminary  objection  to  the  afiidavit  on 
which  it  was  sought  to  shew  cause,  he  con- 
tended that  the  date  In  the  jurat  was  wrong. 
The  date  of  the  jurat  was  the  9th  Mav,  1840, 
and  the  rule  for  judgment  as  in  case  or  a  non- 
suit  was  obtained  on  the  17th  April,  1841.  If 
the  date  was  taken  literally,  the  affidavit  was 
sworn  before  the  rule  was'  obtained.  If  the 
d«te  was  considered  as  applying  to  the  year 
1841,  the  9th  May  had  not  yet  arrived.  In 
either  way  the  date  must  be  considered  as 
wrong,  and  the  affidayit  could  not  be  read.  No 
cause  was  consequently  shewn  against  the  rule, 
and  therefore  it  must  be  made  ausolute. 


0*MnUey  supported  the  rule,  and  contended 
that  as  the  objection  taken  on  the  other  side 
WHS  a  mere  matter  of  form,  the  Court  would 
albw  the  ^ilidavit  to  be  amended  in  the  jurat. 

Coieridge,  J.,  expressed  his  unwilliogriess 
to  aituw  an  error  arising  from  such  gross  negli- 
gence as  that  which  must  have  canned  the  error 
in  question,  to  tie  amended,  but  for  onc-e  al- 
lowed the  amendment. 

Rule  en\nrgtd.-^Kelluv.  Dignam,  B.T.  IB41. 
Q.B.P.C. 

JUDGMSKT  ACIA1K9T  THB  CAStTAL  BJECTOR.— 
LANDLOKD  AMD  TENANT. — AFFIDAVIT. 

//an  application  is  made  for  Judgment  against 
thf!  ciutual  ejector,  tr here  the  landlord  pru^ 
ceeds  under  the  4  G,  2,  c.  28,  the  affidavit 
supporting  the  nppliration  must  shetr  that 
thf  re  is  no  snfficient  distress  to  countervail 
**  six  months  rent "  on  the  premises^  and 
not  •'  the  arrears  of  rent "  generally. 

W.  ti.  IFatson  moved  for  judgment  against 
the  casual  ejet'tor.  It  was  a  proceeding  under 
the  4  G.  2i  c.  28,  no  sufficient  distress  to  coua- 
tervail  the  arrears  of  rent  remaining  on  the 
premises.  The  affidavit  on  which  he  moved 
stated  that  several  years'  rent  were  in  arrear, 
and  then  proceeded  to  state  that  no  sufficient 
distress  remained  on  the  premises  "to  coua- 
tervail  the  arrears  of  rent."  This,  it  was  aub- 
mitled,  was  a  sufficient  affidavit. 

Coleridge,  J.,  was  of  opinion  that  the  affi- 
davit was  insufficient.  Although  there  was  not 
sufficient  distress  on  the  premises  to  counter- 
vail the  rent  which  it  appeared  ivas  in  arrear  for 
several  years,  there  might  be  sufficient  to  coun- 
tervail six  month's  rent.  The  latter  state  of 
facts  was  quite  consistent  with  the  affidavit 
produced.  The  affidavit  must  coasequeotly  be 
amended. 

Rule  refused. — Doe  d.  Briggo  ?.  Roe,  E.  T. 
1841.    Q.B.P.C. 


ATTORNBT.^ARTICLBS.— LUNATIC.-8BRVICB. 
— ^ASBIUNHENT. — CALGCI«ATION  6V  TIUE, 

^er  u  elerh  has  served  an  attorney  /or  a 
certain  portion  o/  his  fine  years,  i/  hie 
master  hecamee  insane,  and  he  continues  to 
serve  a  portion  o/his  time  under  an  agent 
a/ the  attorney y  that  time  cannot  reckon  in 
the  service  requisite  to  atsthorise  kie  atU 


In  this  ease  a  clerk  had  been  articled  to  an 
attorney  for  five  years.  After  serving  about 
two  years  and  a  half,  his  master  becauie  inear.e. 
He  then  continued  to  serve  for  some  time  with 
a  person  who  carried  on  Che  business  of  the  in- 
sane attorney  as  his  agent.  The  business  was 
afterwards  transferred  to  a  person,  wlio  carried 
on  the  business  on  his  own  account.  With 
hint,  also,  tlie  clerk  continued  to  serve*  The 
question  was,  whether  the  time  so  served  with 
the  agent  and  the  assignee  of  the  business, 
could  be  reckoned  in  tlie  period  of  his  service. 
The  continued  insanity  oi  the  original  master 
rendered  new  arthjles  aecenary,  and  the  in- 
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qnirj  wts.tberefore  requisite  Itt  order  to  deter- 
mioe  the  period  ^r  which  tke  nei?  articles 
should  be  executed. 

Knowlei  appliH  to  correel  the  former  tir- 
tide^,  ind  allow  ike  clerk  to  enter  into  new 
ODei.  The  tiTfitfc  under  the  agent  aAd  ttal 
assifoee  of  the  busiueM,  would,  it  was  suU- 
ittittcd,  properly  reckon  in  the  five  years  i  as 
if  the  lunatic  attorney  had  recovered,  and  re- 
cogoiied  tke  sert tce»  k  wo«l4  kat ^  beeo  good 
lertire: 

€M^i<^,  J«»  th«ii«ht  that  wMier  the  cir« 
camstances  ihe  service  after  tke  iMonc^y  of  the 
master  could  not  reckon  in  the  five  years ;  ai»d 
iherefufe  lli5Ught  when  the  ori^iiial  articles  had 
becD  cancelled,  that  the  iicw  aflicles  tnnst  he 
entered  into  fAf  4  pertM  0^  ltv«  y««rs,  less  the 
itnie  for  vlFhich  the  til^k  tiail  sCfVed  previous  to 
the  sccess  of  loaaiulv* 

Rale  accoidHiffly^'^^'jr  part€  i^r^mt,  £.  T. 
1841.    aB.P.  C. 


CllANCfillY  SITTINGS. 
Triniijf  Term. 

Setort  ftn  l.flr)r  Cftatttcfliir. 

AT  WESTMINSTER. 

Saturday  •  .May  22    Appeal  Motions. 


Monday 
Tuesday 
Wednesday  •« 


24    Petitions  and  Appeals. 
^  I  Appeals, 


Thursday 2/    AppeJ  Motions  &  Ditto. 

Friday . . 
Saturday 
Monday 


31  S  Appeals  and  Causes. 


Appeal  Motioaa  &  Ditto. 


)AppeiAs&CMife«* 


Tuesday  ..Jnne  i 

Wednesday 2 

Thursday. . . 

Friday 

Saturday... 
Monday  ... 
Tuesday  ... 
Wednesday . 
Thursday.,. 

Friday 

.^turday  .....  ^  12    Appeal  Motions  &  Ditto. 

Such  days  as  his  Lordship  Is  occupied  in  the 
House  of  Lords  eitcapted. 

Si roi«  M^  9ia  Clxncsnur. 
AT  wtMlimaTBft^ 


,^ .  .May  22    Motions. 
Mundi^ 24    Petition  Day. 

f    Remaining  Petitions, 
Pleas,  Demurrers,  £xcep« 
tions.  Causes,  and  Fur- 
ther  Directions. 

Thorsday 27    Motions. 

i  Unopposed  Petitions  and 

Friday 28  <     8hort  Causes  previous' 

^  (     to  general  Paper. 

te ^1  PI«.D«B.»er..  B«e.p- 

rSil  "  V  •  -  i  V    ««»».  Canity  «<>  Fur. 


Thursday i 

Friday 4^ 

Saturday 5^ 

Monday 7 

Tuesday 8 

Wednesday....    9 
Thursday    ....  lO 

Friday II 

Saturday 12 


Motions. 

Unopposed  Petttionsand 
Short  Causes  previoi^ 
to  general  Paper. 

Pleas,  Demurrers,  Excep- 
^    tions.  Causes,  and  Fur- 
ther Directions. 

{Unopposed  Petitions  and 
Short  Causes  and  Do. 
Motions. 


Srfure  i^t  maikx  kl  ffyt  VialU. 
In  and  after  THnitp  Term,  1811. 

AT  WBSTIflNSTBR. 

Satordi^ . .  May  23    Motions. 

M  onday 24     Petitions  in  Oeti.  Psper. 

TufeWlfty  1?6  f  Wji?«>  Demurrers.  C-nst s. 

'  L     Exceptions. 

Thursday  .....  27    Motions. 

PrMaJr 28^ 

Siiturday 29  I  Pleas,  Derovrrers,  Causes, 

Monday 3\  S    Further  Dirtctioos,  and 

Tuesday  ...June  1  [     £xc«'ptione. 
Wednesday  ...    2 J 
Thursday  .....    3    Motlona. 
Friday  . . » 4 , 

Pleas,  Demnrrers,  Causes, 
Par(ber  DireiAioBS,  and 
E&ceptiuus. 


Suttirday •    5 

Monday   7 

Tmi»SMay  ; § 

Wednesday  ...    9 
Thursday  .....  10 

Friday 11 

Saturday 12 


!■ 


Petitions  iq  Oen.  Paper. 
Molioiis. 


AT  THB  ROLLS. 


Mondav  14  /  ^^^^  ^^"*^*  '^^^  '^«*'- 

*'^""*y  ^^\     ing  in  Ihe  Solkitoiv. 

8bert  Causes.  Consent  Obsmcb,  and  Consent 
Petitions,  every  Tuesday  at  the  ShtiBg  of  tk» 
CourU 


COMMON  LAW  SITTINGS, 
fn  and  after  Trinity  Term,  184  L 

In  Term, 


MIDDLB8BX. 

Monday    ....May  24 

Tuesday    27 

Thursday  ....June  10 


LOXDOK. 


Fiday Juut  11 

j^/ier  Term, 
Monday  ....  June  14  j  Tuesday  . . .  .Jnbe  15 
]      (to  adjourn  only.) 

The  Court  will  sit  at  eletan  o^clock  in  Term, 
in  Middlesex  I  at  twelre  in  London;  nod  in 
both  at  half-past  nroa  aft«r  Term. 

Long  Causes  will  be  postponed  from  tks 

24th  and  27th  of  May  to  the  14th  of  June » 

I  and  all  other  Causes  tu  the  Lists  for  th«  24th 
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and  27th  of  May»  will  be  taken  from  day  to 
day  until  they  are  tried. 

Undefended  Causes  only  will  be  taken  on 
the  10th  of  June. 

Short  defended  as  well  as  undefended  Causes 
entered  for  the  Sitting  on  June  11th,  will  be 
'tried  on  that  day,  if  the  plaintiffs  wish  it,  un- 
less there  be  a  satisfactory  affidavit  of  merits. 

Causes  standing  over  with  judgment  of  the 
Term  in  Middlesex,  will  be  taken,  on  the  14th 
9f  June. 


In  Term. 

MI0DLB8EX. 

First  Sitting Wednesday  • .  May  S6 

By  Adjournment.. ..{J5y^;f*y;;;;;^ 
Second  Sitting    ....    Friday Jane   4 

ByA«ourn«ent....{Jf„^^yV;.V.V.V;.  7 

LONDON. 

First  Silting , .    Tuesday June  1 

Second  Sitting Tuesday 8 

.  By  Adjournment ....    Wednesday 9 

4/ter  Term. 

MIDDLESEX.  LONDON. 

Monday  . . .  .June  14  J  Tuesday    . . .  .June  15 
f    (To  Adjourn  only.) 

The  Court  will  sit,  during  Term,  at  ten 
o'clock. 


LAW  BILLS  IN  PARLL\MENT. 

SouifeoflnrM. 

For  holding  Petty  Sessions  and  Summary  Trials. 
Qln  Committee.]  Earl  Devon. 

To  limit  the  Criminal  Jurisdiction    of  the 
Quarter  Sessions.  [For  2d  reading.] 

For  rendering  a  Release  as  effectual  as  a  Lease 
and  Release.      [Waiting  for  Royal  Assent.] 

Tithes  Recovery.  [For  2d  reading.] 

Double  Costs,  &c.  [For  2d  reading.] 

Costs  in  frivolous  Suits.        [For  2d  reading.] 

To  amend  the  Law  of  Principal  and  Factor. 


9ovat  of  Cammoni. 

For  facilitating  the  administration  of  justice 
(in  Chancery),  No.  1.    Attorney  General. 
[To  consider  Report.] 

To  facilitate  the  Administration  of  Justice  in 
the  House  of  I^ords  and  Privy  Council, 
No.  2.  Sir  £.  Sugden. 

[In  Committee.] 

County  Courts.  Mr.  F.  Maule. 

[f  o  consider  Report  17th  May.] 

Bankruptcy,  Insolvenqr*  u>d  Lunacy. 
[Iq  Committee  I7tb  May.] 


To  remove  objections   to  the  admifston  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  Buller. 

To  allow  Writs  of  Error  in  Mandamui. 

Sir  F.  Pollock. 

Poor  Law  Amendment.       [In  Committee.] 
For  the  Registration  of  ParliamentaryElectors. 
[In  Committee.]         Lord  John  Russell. 

For  the  better  regulation  of  Railways. 

Mr.  Labouchere. 

Countv  Coroners'  Election.    Mr.  Packington. 
[in  Committee.] 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 

Copyhold  and  Cnstomtry  Tepnrea. 

[Report  on  May  19.]  Mr.  Hope. 

Administration  of  Jusdce  in  Boroogha. 
[In  Committee.]  Attorney  General. 

To  facilitate  the  Transfer  of  Real  and  Personal 
Property  held  in  trust  for  Charitable  Pur- 
poses. Mr.  James  Stewart. 
[In  Committee.] 

Designs  Copyright.  [For  2d  reading.] 

To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart. 

To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 

Middlesex  Sessions.  [In  Committee.] 

County  Bridges.  [In  Committee.] 

Punishment  for  Offences  against  the  Person. 
[In  Committee]  Lord  J.  Russell. 

Punishment  for  Embezzlement. 

[For  2d  reading.]         Lord  J.  RusaelU 
To  amend  the  Law  of  Sewers. 

[In  Committee.] 

Enrolment  of  Burgesses, 
fin  Committee.] 

Turnpike  Acts  Amendment. 
[In  Committee.] 

Stamp  Dudes  on  Law  Proceedingf . 
[For  2d  Reading.] 

THE  EDITOR'S  LETTER  BOX. 


The  Analytical  Di|:est  of  all  Cases  reported 
in  all  the  Couru  dunng  the  last  three  months, 
forming  the  Second  Part  of  the  Digest  for 
1840-41,  has  just  been  published. 

We  are  not  aware  of  the  progress  of  the 
Attorneys'  Clerks'  Prize  Fund,  nor  whether  a 
country  clerk  may  inrol  himself  a  member  of 
the  Association.  We  nresnme  that  in  due 
time  the  plan  will  be  fully  explained. 

The  letters  of  H.  C.  and  X.  have  been  re* 
ceived. 

*•*  We  hope  there  will  be  a  full  attendance 
on  Tuesday,  the  18th  instant,  of  the  Members 
of  both  branches  of  the  Profession,  at  the  An- 
niversary Meeting  of  the  United  Law  Clerks 
Society,  when  Sir  F.  Pollock  will  kindly  pre- 
side 
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SATURDAY,  MAY  22,  1841. 


■        "  Qnod  magis  ad  MOf 
Fertinety  et  netcire  malum  eit,  agitamua. 


HORAT. 


LETTERS 
ON  THE  COURT  OP  CHANCERY. 


LBTTKB  IX. 

7^  the  Editor  of  ike  Legal  Obterver. 
Sim» 
In  my  last  letter*  I  promised  you  one  more 
letter.  I  have  been  somewhat  long  in  ful« 
fiUmg  my  promise,  and  I  certainly  did  not 
expect  to  write  it  under  circumstances  so 
melancholy.  What,  Sir,  is  there  to  be  no 
bope  of  redress  to  the  suitor  ?  Is  year  after 
year  of  disappointment  to  roll  over  his  head  ? 
Is  he  to  find  his  just  right  to  redress  ad- 
mitted by  all,  but  to  find  no  hand  to  help 
bim  ?  Are  his  dearest  interests  to  be  njade 
the  mere  sport  of  party  ?  This,  I  fear,  is 
his  lot;  as  the  wise  men  of  the  day  shake 
their  heads,  and  give  up  tiie  Chancery  Bill 
as  ]o8t  for  ^e  Session. 

And  why  18  it  to  be  lost?  I  would  respect- 
iiilly  say  to  one  party.  "  Admit  that  the 
Chancellor  of  the  Exchequer  has  brought  in 
an  unsuccessfnl  budget; — grant  that  brown 
nigar  should  be  at  63t. ;— take  all  your 
timber  from  Canada,  if  it  so  please  you: 
and  all  your  com  firom  the  broad  lands  of 
Great  Britain ; — but  is  all  this  to  prevent 
tbe  suitor  from  having  his  cause  beard? 
Will  you,  from  mere  party  spleen,  or  from 
tbe  chance  that  a  place  might  be  filled  up 
by  a  political  opponent,  stop  a  measure 
wbicb  may  give  a  speedy  redress  to  the 
nisery  of  thousands  V 

But  is  the  other  party  entirely  without 
blame  in  the  matter  ?  To  them  I  would 
•ay,  **  Are  you  sincere  in  your  wish  to  re- 
Biedy  the  evils  of  the  Court  of  Chancery  ? 
If  so,  bring  the  bill  forward;  be  beaten 
upon  it.    Do  not  lose  any  time.     Do  not 


»  Sec  21  L.  O.  210. 
▼OL  XXII.— NO.  655. 


let  mere  party  conflicts  interfere.  Make 
it  your  object  to  carry  it. 

"  A  debate  of  a  week  on  sugar,  another 
week  on  timber,  and  another  on  com,  and 
perhaps  the  Session  will  be  over,  and  the 
hapless  suitor  will  be  where  he  was,  to  take 
the  chance  of  fr^h  conflicts  of  parties ;  to 
find  all  sides  agree  in  the  troth  of  his  giiev« 
anees,  and  none  take  the  trouble  to  remedy 
them ;  to  see  his  dearest  interests  sacrificed 
to  this  great  man's  liking,  or  that  great 
man's  disliking,  or  this  noble  lord's  pre-^ 
sence,  or  that  noble  lord's  absence  ?" 

How  stand  the  facts  on  the  last  returns 
moved  for  in  the  present  Session  by  Sir 
Edward  Sugden.  I  think  they  prove  one 
or  two  very  important  points ;  they  prove 
that  there  is  a  delay  between  the  setting 
down  for  hearing  and  the  hearings  of  nearly 
three  years.  I^ey  prove,  also,  that  there 
is  no  suflicient  judicial  power  for  the  dis- 
posal of  original  causes.  A  glance  at  them 
will  sufllciently  shew  this.  Of  the  causes 
heard  by  the  Lord  Chancellor  after  the  long 
vacation,  1839,  and  ending  in  Trinity 
Term,  1840,  the  first  was  set  down  in 
Hilary  Term,  1837. 

The  Vice  Chancellor,  in  the  same  period, 
heard  47  causes ;  the  earliest  of  these  was 
set  down  in  1837 ;  so  that  the  same  period 
elapsed  of  nearly  three  years  before  hearing. 
Then  there  is  a  return  of  original  causes  in 
Michaelmas  Term,  1 840,  and  Hilary  Term, 
1 84 1 ,  in.  all  87.  The  first  of  these  was  set 
down  in  1838,  so  that  here  is  the  same 
arrear.  These  returns  prove  that  there  is  a 
delay  of  nearly  three  years  in  only  one  stage 
of  the  cause,  in  the  first  hearing,  which  is 
repeated  on  the  hearing  on  further  direc- 
tions ;  and  Wherever  the  cause  is  set  down, 
this  same  delay  occurs. 

Well,  Sir,  but  this  is  not  all  that  is  proved 
by  these  returns.     There  appears  in  Hilary 
Term,  1841,  to  have  been  547  matters  for 
B  ^ 
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hearing :  and  what  was  the  judicial  power 
which  was  to  he  hrought  to  hear  upon  them  ? 
There  was  only  the  Ix)nl  6faanoelk>rand  the 
Vice  Chancellor,  for  I  am  not  nbw  eonshiel'- 
ing  the  Rolls.  The  Lord  Chancellor  for  the 
next  six  months  would  he  almost  unabk  to 
attend  to  original  causes.  If  he  kept  down 
the  appeals,  it  is  prohahly  all  that  he  could 
do ;  for  his  time  would  he  almost  entirely 
taken  up  with  the  husiness  of  the  House  of 
Lords,  and  his  other  political  and  official 
duties.  There  is  only  then  the  Vice  Chfin 
cellor ;  and  how  many  causes  (lid  that  lenmed 
judge  hear  in  Michaelmas  Term  and  Hilary 
Term  ?  Only  15,  and  it  is  not  probable  that 
he  could  hear  many  more  causes  in  the  next 
she  months.  There  were  then  547  OMtters 
tc  he  disposed  of,  And  it  hetfomet  interest- 
ing to  ibqtiire  how  many  canset  a  judge  ean 
hear  hi  a  year  ?  Th&ee  is  considerable  in- 
formation on  this  subject  in  the  valuable 
evidence  before  the  HouiBe  of  Lords  lost 
Session,  llie  tendency  of  that  evidence  is 
to  shew,  that  allowing  for  new  busiUbSdii  ft 
judge  tannot  keep  under  more  than  160 
adverse  causes  per  aanum.  Now,  if  this 
be  so,  how  could  one  additaonal  judge  dis* 
post  of  647,  or  nearly  three  years'  Work. 
The  returns,  therefore,  make  out  the  neces- 
sity for  two  new  judges ;  and  if  any  one 
should  dottbt  about  it  on  the  ground  ol  ex- 
pense, I  will  recast  them  to  consider  th^ 
needless  and  huithebsome  expense  and  delay 
of  the  present  syrtem.  By  the  evidence  it 
appears  that  the  term  fees  alone,  in  three 
recent  years,  were  8d00/.  a  year»  or  in  three 
years  25,800/.,  for  which  the  snitor  gets  no- 
thing whatever.  Now,  Sir»  is  this  a  system 
trhieh  shoidd  contlaue  a  moment  longer  ? 

We  must  take  this  bilU  then^  as  th^  finft 
step  towards  a  complete  reform ;  and  I  noost 
earnestly  hope  that  neithei:  o€  the.  great 
parties  of  the  state,  whatever  other  bills 
may  be  lost,  will  permit  this  hiU  to  be  sa- 
crificed^ and  the  mnch^taised  hopea  of  the 
Kttitor  to  ht  again  disappointed. 
I  am.  Sir, 
Youths  with  much  re^d, 

PIKTSR. 

Lincoln" $  Inn,  May  IBrA,  184 1. 


PRACTICAL  POINTS   OF    GENERAL 
INTEREST. 

LIFE  INS URANCB. 

Knowing  how  interesting  any  thing  connected 
whli  life  iDsurance  is  to  our  readers^  we  may 
nrcntlcm  die  following  recent  ease. 

Upon  a  policy  of  aisurancc  on  the  life  of  i^.. 


the  premium  became  due  on  the  I5th  of  Marcbp 
but  was  not  paid  until  the  12tU  of  April,  wheti 
the  country  a}(eut  of  the  insurance  company  , 
ilirsegli  wliom  lhebls«mnce  bad  been  effected, 
^ave  A  receipt  For  the  amount  of  the  premium. 
The  instructions  giren  l>y  the  cumpaay  lo  the 
agent  were  that  the  premium   on  every  life 
policy  roubt  be  received  within  fifteen  days 
from  the  time  of  its  becomiuK  due  :  If  not  paid 
within  that  time,  that  he  was  to  ^ve  immediate 
notice  to  the  office  of  that  fact,  and  in  the 
event  of  his  omitting  to  do  so,  that  his  account 
should  he  debited  for  the  amount  after  fifteen 
days  hud  expired.     No  notice  was  ^ivcn  to  the 
company  orthe  non-payment  of  the  premium 
withm  the  fifteen  days:   it  is  noiv  therefore 
entered  in  their  books  as  paid  on  the  15th  of 
Marchf  and  the  a^ent  was    debited  for  the 
amount.     It  was  held  on  these  circumstances 
that  the  mere  debiting  the  af^ent  with  Ihe 
premium  emild  not  be  considered  as  a  pay* 
ment  to  the  company  by  the  assUi^d;   ie« 
condly,  that  as  the  ap^ent  had  no   authority 
to   contract  for  the    company,    the  fact  of 
his    receiving  the  money  after  the  expira- 
tion of  the  fifteen   4ky\  and  tbe  eatry  in 
the  company's  books  debiting  him  with  the 
amount  were  no  evidence  of  a  new  agreement 
between  the  Company  and  the  assured.     Mn 
Baron  Parke,  said,  **  Greenwood  Is  not  the  ge*^ 
nera!  agent  of  tbe  tolnpany ;  he  is  nscrely  an 
ageat  with  limitedipowtrs  to  receive  preosiuiM  i 
he  had  atithoHty  to  bind  the  companv  in  re- 
spect of  that  roouey,  as  if  it  was  paiii  to  the 
company  itself ;  but  he  had  no  other  powef, 
and  tlierefore  It  seems  to  me  that  the  payment 
made  to  Gi'eenwood,  and  lor  which  he  gate  a 
receipt,  dated  the  l:^h  of  Aj^ril,  is  n*  piraof 
of  the  aj^reemeni  on  the  pah  of  the  company 
to  dntar  into  and  make  a  new  policy  of  insa* 
raiace^  en  tbe  terms  of  the  old  oae,  varied  only 
as  to  tbe  tiMK  at  which  tbe  premiums  were  to 
be  paid.  The  memorandum  on  the  back  of  the 
receipt,  is  a  memorandum  made  by  the  com- 
pany, and  shews  that,  unless  the  money  was 
paid  in  fifteen  days,  tbe  policy  was  at  an  end 
altogether.    It  is  impossible  to  cowsickr  the 
dduting  of  the  agent  with  Iflie  amouAt  of  the 
premium  as  a  payment  on  the  original  day,  ac- 
cording to  the  allegation  in  the  first  count: 
the  oaly  question  is,  did  ihe  company  mean  to 
make  themselves  liable  as  oft  a  new  contract^ 
It  seams  to  me  that  they  did  not,  tmd  that  the 
meaning  of  the  transaetroa  >¥a8  lacrdy  te  keep 
their  agents  right,  and  in  case  of  tfegkect  to  be 
able  to  come  upon  them  for  the  amount  of  tbe 
premium  by  way  of  penalty  i  Iwit  they  did  not 
mean  thereby  to  make  themselves  lialile  for  the 
amount  of  the  policy.  It  is  only  on  the  ground 
that  they  became  liable  upon  a  new  contratrt, 
that  any  anything  can  be  msfd^  of  the  ease  on 
the  part  or  the  plaintilf.    It  ttppears  to  ms 
that  this  was  purely  a  mode  of  keeping  their 
own  sgents  In  order,  by  holding  over  them  in 
terror  em  that  they  should  be  responsible  for 
the  amount  of  money  not  received.    I  think 
therefore  that  the  verdict  is  right,  and  ouitht 
not  to  be  disturbed."    Gurney,  B*,  and  Rolfe, 
B.,  concurred.    Acey  v.  Femie,  7  M.  &  W. 
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The  following  cue  Hears  on  the  MOie  point: 
Where  one,  at »  metniier  of  a  life  assurmt-e 
society  fi»r  tlM  heneflt  of  urdoivs  and  fetiiale 
relatfonS)  ehiered  into  a  ptiltcy  of  inftttrance 
with  the  boct'^iy  for  a  certain  annuity  lo  km 
widow  after  hfs  death,  in  considfracion  of 
a  quarterly  premiam  to  be  paid  to  llie  society 
dorinit  bis  life  \  and^  by  tbe  rules  of  tbe  8f/eiety» 
if  any  member  nei^lected  to  pay  (toe  i^unncrly 
preoiitims  for  fifteen  days  after  they  were  due, 
the  policy  was  declared  to  Iiq  void  unless  the 
meoiber  (eomimiing  in  a*  i^ood  heath  as  when 
the  ]ioKrv  expired)  paid  np  the  arrears  within 
six  taHintiis>  and  fire  sltiliin^s  per  month  ex* 
tra;  and  it  n^s  held,  that  a  member  iitsufln^ 
ha? io^  di«d  leMln^  h  quarterly  pavinent  over- 
doeit  the  time  «f  his  deaths  the  pofiv'y  eft  pit  ed, 
and  that  t  tender  of  tbe  sunn  by  the  member's 
execatnrt,  tbMieta  mide  within  fifteen  days 
after  it  hecnni«  due*  did  not  ^tisfy  tbe  reqni- 
riirnns  of  Vbeeocieiy^  ff^^nt  v.  Blunt ^  12  East^ 
183. 

6T1AU    BOAT. 

This  #Ba  ■  «nit  by  th«  sole  owner  of  the 
Arid,  a  eoltier  of  Sonth  Shfeld^>  fur  diimafife 
totheaaM>i»ti«f  1^7^^  hythe  Perth,  a  Dun  (tee 
itetifaer^  Burrlaky  and  Hngffitrd  tnr  the  Ariel : 
PkilUmore  an4  i4thtmi  for  the  steamer.     Sir 
/94a/VKy/0//satd*-^The  Ariel,  a  bt'ift  of  2l5tonf 
and  nine  men,  with  a  cargo,  Alle/^es  that  she 
wai  tirink  stt\d  dmna^^ed^  ubont  seren  p.  m. 
on  dM4th  of  January,  \tbik  Mnndinc  out  Ooiti 
the  ihore,  nt  tre&rly  hii^h  >Va(er  (otiT  Sizewell 
Bink)«  on  tlie  ttairbWd  taek,  am  A  all  hands  on 
detlc,  tbe  wind  li^rn^  W,  N.  HV.,  ad  versa  to  th« 
roiiier,  the  Ai|ifht  da#k,  and  tbe  weather  hazy } 
tliat  upon  lienrin^  the  noise  of  paddieartm  ivind«- 
ward,  she  wtia  put  about  to  atand  for  the  shore 
oa  the  larboard  taek,  and  A  li^rhted  candle  held 
Ml  the  weatbe^  aifde  of  Uie  qtiarter  deck ;  that 
as  soon  as  tbe  vtedmer  woa  descried,  tlie  creit 
of  tbe  brifT  shouted,  "  Keep  y«nr  heim  tmrd 
a- port  J "  that  there  was  no  answer,  the  en^rines 
were  not  stopped,  a^r  \Vli8  her  speed  dimi- 
nished, nor    course    altered  i    find   that  the 
steamer  struck  the  briij  violently,  and  then 
pursued  her  cotifsfe ;  that  iTie  !)ri<r\  the  weather 
wiaf  fathnrnUf^)  ebt  ^«*  H*rt^t    Thpe  re- 
Jeiader  add^  *'  \\m  fke  enllMon  was  ffom 
thesteaiAer  notlt«epln<^  morew  tfee  eastwsH-d, 
tkepiaca  of eiMislMi hieing:  d>ireetly  in  tlte  track 
afeolsters  tren^^ai  Ywrmdurh  eiid^^firrdness, 
»nil  tttat  inMiT  ««ssel»  \*eirc  (^rawinff  up  to- 
wards the  lantfl,  «»  nnfchor  dtirJnir  the  et>1>." 
On  the  nart  of  the  steafftef  it  was  alle/ted,  •'  she 
wis>ef  Is^tons)  ted  two  cnpfines  of  160  horse 
>owff^  Ihinywnto  tanedi  and  two  strah^  lights; 
dial  the  iar^ei>dl  xvii  ftit\<r  abont  half  past  six, 
anl  fhencc  etery  luilf  ibiniite  9   that  «  x^^^^ 
Mc  6ht  wft  nrdeiieldiy  l&ud  Clite  IfeHnsindn  to  be 
jrelul;  that  Ifhe  ataater  atard  mate  wiire  on 
Mif  itbd  thai,  m  sown  as  the  mate  hearfl 
voices,  and  saw  tbe  top^allaiat  smhy  he  called 
oiit^  ''Porathd  faelai,  vud  |^9  turtern  ;^  Uut  that 
before  Hie  brdf  i'  couM  be  giren  t«  atop  tbe 
^me«,  bath  Vessels  had  edme  in  contact,  and 
oiatthey  soon  wparated,  esok  f^oSng  opposite 
courses.    The  Pertb  «teaied,  «•  thai  she  wa« 


asked  to  atay  tiy  the  Ariel,  or  waa  blameable.'' 
Such  IB  an  outline  of  the  statements  on  either 
8i<le,  and  there  are  affidavits  pretty  much  to 
the  same  effect.     Respecting  steamers  gene- 
rally, they  are  a  new  species  of  vessels,  and 
ball  forth  new  rules  ana  considerations  ;  they 
lire  of  vast  power,  liable  to  inflict  great  injury, 
and  partfcuinHy  dangeHAis  to  coasters,  if  not 
tnost  carefully  managed ;  yet  they  may,  at  tlm 
same  time,  with  due  vigilance,  easily  avoid 
doing  damage,  for  they  are  much  under  com- 
mand, both  by  altering  the  helm,  and  by  stop- 
ping the  engines;  they  usually  belong  to  great 
and  opulent  companies,  and  are  fitted  out  at 
great  oust;  and  on  these  considerationd,  when 
they  afford  assistance,  thry  obtaiti  a  large  re- 
munei^ation.     The  owners  of  sailing  Vessels 
have,  I  thinii,  a  Hght  to  expect  that  steainera 
will  take  every  possible  precaution.    Such  are 
the  principles  necessary  to  be  oliserved  in  iid- 
mittistering  justice,  in  ca^es  of  this  desoriptiofi» 
in  the  Court  of  Admiralty ;  and  it  is  desirable 
that  they  should  be  knowA.     It  is  admitted 
that  the  weather  was  hazy  and  foggy,  and 
Barney,  a  paasenger  in  the  ^tesmer,  proves 
that  iliey  m  riot  see  tbe  brig  until  her  top* 
gallant   eaila  were  visHde^    they  the*  were 
close  upon  her,  Intt  did  not  ace  the  hutlt 
the  fog»  therefore)  waa  dense  and  low,  lyiii|f 
OM  tbe  water,  so  that  even  the  strong  light 
on  th«  bow  would  be  useless,  and  even  that  on 
the  funnel-bead  would  hardly  be  aufficientlr 
visible.    Tbe  Steamer,  too^  waa  going  throtig4 
the  ft>g  ht  tlie  tote  of  twelve  miles  an  hour,  la 
a  course  where  eoostera  are  dumerous,  and  y^ 
she  did  not  abate  her  speed,  nor  did  she  keep 
further  out  from  tbe  shore,  and  more  to  thn 
east^vard^-wbidi  she  could  easily  have  done. 
Agnin^  it  is  admitted  by  the  steamer  that  ahn 
heard  shouting,  and  that  an  ordci'  was  given  to 
port  the  l>elin,-^a  very  proper  precaution  at 
t'hdt  4MBe~(and  #ithont  which  the  brig  might 
have  been  atruck  a-midsbipa) :  but  was  that  aH 
that  couki  have  been  done  ?  Some  time  elapsed 
—the  master  went  forward,  aind  yet  no  order* 
were  given  to  stop  the  engines ;  and  I  cannot 
underiAand  why  they  were  not  directed  to  b» 
stopped  i  h  would  have  been  a  common  pre^ 
cautten.    My  opinion  is,  (hat  vessels  of  this 
class  are  b6und  %&  use  tbe  utmost  care."    The 
Court  then  addreatred  Captain  Stanley  Clm*ke 
and  Captaib  Weller,  two  of  the  elder  bfethrea 
of  the  Trinity  House  : — Having  now  stated  the 
principles  which  the  Court  is  disposed  to  up« 
holdt  and  that  it  is  incumbent  Upon  the  snshmer 
to  shew  that  there  was  no  tnismasiageicfeat,'  no 
blame  imputable  to  her, — your  opinion  is  re- 
quested, whether  in  this  cas^,  the  sreamtfr  ia 
answerable  for  the  dtraaijpev  or  whvtMr  ahe  h 
coiftpletely  exonerated,  as  haviiigr  do^e^ia 
her  power  to  avoid  the  colliaioh  ?    The  senior 
Triaity  Master  replied: — We  afe  of  opinloa 
that,  eonstd«*Mng  the  fog  and  other  clr«a«- 
Hances,  \h»  steamer  onght  to  have  redocetl 
her  speed  one  half;  9i»ch  a  precaution  x^atdue 
to  the  safety  of  tlte  upward  bound  vnsels  f  aa 
soon  also  as  the  shouting  was  heard,  the  en- 
gines should  have  been  atopped  :  by  6tir  own 
experience,  we  know  that  a  steamer  con  bt 
'  E2 
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stopped  in  nearly  her  o\vn  length ;  the  force 
of  the  blow  would  at  least  have  been  much 
weakened.  The  Court  condemned  the  Perth 
in  the  damages  and  costs.  Perth.  Spinh,3 
Hagg.  414. 

CHANGES  IN  THE  LAW. 

-UX  THB  PRB8BMT  8B88I0N  OV  PARLIAMBNT. 

No.  n. 

LBASB  AND  RBLEA8B. 
4Vict.  C.  21. 

jin  Act  for  rendering  a  Release  as  effectual 
far  the  conveyance  rf  Freehold  Estates  as 
a  Lease  -and  Release  bu  the  same  parties.^ 
(May  18M,  184L] 

1 .  A  release  to  he  effectual  althwgh  no  lease 
/or  a  year  shall  be  esfccuted.  Release  charge^ 
able  with  the  stamp  duty  to  which  the  lease  for 
a  year  would  have  been  liable. — Whereas  it  is 
expedient  to  lessen  the  expence  of  conveying 
freehold  estates :  Be  it  enacted  by  the  Queen's 
most  excellent  Ma|estv,  b]r  and  with  the  advice 
and  consent  of  the  Loras  spiritual  and  temporal, 
|tnd  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  that 
jevery  deed  or  instrument  of  release  oi  a  free- 
hold estate,  or  deed  or  instrument  purporting 
or  intended  to  be  a  deed  or  instrument  of  re- 
lease  of  a  freehold  estate,  which  shall  be  exe- 
cuted on  or  after  the  fifteenth  day  of  May  one 
thousand  eight  hundred  and  forty-one,  and 
4hall  be  expressed  to  be  made  in  pursuance  of 
this  act,  shall  be  as  effectual  for  the  nurposes 
therein  expressed,  and  shall  take  effect  as  a 
conveyance  to  uses  or  otherwise,  and  shall 
.operate  in  all  respects  both  at  law  and  equity 
.nB  if  the  releasing  party  or  parties  who  shall 
have  executed  the  same  had  also  executed  in 
due  form  a  deed  or  instrument  of  bargain  and 
sale  or  lease  for  a  year  for  giving  effect  to  such 
release,  although  no  such  deed  or  instrument 
of  bargain  and  sale  or  lease  for  a  year  shall  he 
•executed;  provided  that  evenr such  deed  or 
.instrument  so  taking  effect  unde?  this  act  shall 
be  chargeable  with  the  same  amount  of  stamp 
duty  as  any  bargain  and  sale  or  lease  for  a 
year  would  have  been  chargeable  with  (except 
progressive  duty)  if  executed  to  give  effect  to 
such  deed  or  instrument,  in  addition  to  the 
stamp  duties  which  such  deed  or  instrument 
-shall  be  chargeable  with,  as  a  release  or  other- 
wise, under  any  act  or  acts  relating  to  stamp 
duUes. 

2.  7^  recital  or  mention  of  a  lease/or  a  year 
in  a  release  executed  before  the  passing  of  this 
act,  to  be  evidence  of  the  execution  of  such  lease 
fur  a  year. — ^And  tvhereas  many  deeds  or  in- 
.strnments  of  bargain  and  sale  or  leases  for  a 
year,  to  give  effect  to  deeds  or  instruments  of 
release  of  freehold  estates  heretofore  executed, 
have  been  lost  or  mislaid ;  be  it  enacted,  that 
.where,  in  or  by  any  deed  or  instrument  of  re- 


*  For  some  observations  on  this  act,  see  ante. 


lease  of  freehold  estates  executed  before  the 
fifteenth  day  of  May  one  thousand  eight  hun- 
dred and  forty-one,  any  deed  or  instrument  of 
bargun  and  sale  or  lease  for  a  year  for  giving 
effect  to  such  deed  or  instmnient  of  release 
shall  be  recited,  or  by  any  mention  thereof  in 
such  deed  or  instrument  of  release  appear  to 
have  been  made  or  executed,  such  recital  or 
mention  thereof  shall  be  deemed  and  taken  to 
be  conclusive  evidence  of  the  deed  or  instns- 
ment  of  bargun  and  sale  or  lease  for  a  year  so 
recited  or  mentioned  having  been  made  and 
executed;  and  such  deed  or  instrument  of 
release  shall  also  have  the  like  effect  as  if  the 
same  bad  been  executed  after  the  fifteenth 
day  of  May  one  thousand  eight  hundred  and 
forty-one,  whether  such  deed  or  instrument  of 
bargain  and  sale  or  lease  for  a  year  ahaU  or 
shall  not  have  been  lost  or  miskdd,  or  may  or 
may  not  be  produced :  Provided  slways,  that 
this  act  shall  not  prejudice  or  affect  any  pro- 
ceedings at  law  or  in  eouity  pending  at  the 
time  of  the  passing  of  this  act,  in  which  the 
validitv  of  any  bargain  and  sale  or  lease  for  a 
year  shall  be  in  question  between  the  party 
cliuming  under  such  bargain  and  sale  or  lease 
for  a  year  and  the  party  duming  adversely 
thereto ;  and  such  bargain  and  sale  or  lease 
for  a  vear,  if  the  result  of  such  proceedings 
shall  mvalidate  the  same,  shall  sot  be  rendered 
valid  by  this  act. 

3.  Construction  of  the  word  ** freehold.*''-- 
And  be  it  enacted,  that  in  the  construction  of 
this  act  the  word  *'  freehold  "  shall  have  not 
only  its  usual  signification,  but  shall  extend 
to  all  lands  and  hereditaments  for  the  convey- 
ance of  which,  if  this  act  had  not  been  passed, 
a  bargain  and  sale  or  lease  for  a  year,  as  well 
as  a  release,  would  have  been  used. 

4.  Act  mof  be  altered,  4^. — And  be  it  en- 
acted, that  this  act  may  be  amended  or  repealed 
by  any  act  to  lie  passed  during  the  present 
session  of  Parliament. 

No.  III. 

ANNUAL  INDBMNITT. 

4  Vict.  c.  II. 

An  act  to  indemnify  sueh  Persons  in  the  VnUed 
Kingdom  as  have  omitted  to  ptalify  thenuehes 
for  Ofices  and  Employments,  and  to  estttnd 
the  time  limited  fir  those  purposes  remeC' 
tively  until  the  tweniy-fiflh  day  of  March 
one  thousand  eight  hundred  and  firiy^two  ; 
and  for  the  relief  of  clerks  to  attorneys  and 
solicitors  in  certain  cases. 

llOth  May,  1841.] 
1.— I  0. 1,s.  2,  C.13.  13  Car.  2,  8. 2,  c.  1. 
25  C.  2,  8.  2,  c  2.  30  C.  2,  s.  2.  8  G.  1,  c. 
6.  9  G.  2,  c.  26.  18  G.  2,  c.  20.  6  G.  3,  c. 
53.  9G.4,c.  17.  10G.4,c.7.  Persons 
who  have  omitted  to  aiuJify  Uiemselves  as  re- 
quired by  the  recited  acts  indemnified  and 
allowed  further  time. 

2.  Indemnity  to  those  who  have  omitted  to 
make  and  subscribe  the  oath  and  declaration 
required  by  the  Irish  act  of  2  Anne. 

'6.  Not  to  indemnify  persons  against  whom 
final  judgrment  has  been  given. 
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4.  Not  to  exempt  Justices  acting  without 
legtl  qnalificatioa. 

5.  Admissions   to    corporations     may    be 
stamped  after  the  time  allowed. 

6.  'And  whereas  many  persons  who  may  have 
pahl  the  proper  stamp  duties,  either  before  or 
within  six  months  after  Che  execution  of  the 
coatraets  in  writing  entered  into  hj  them  to 
senre  as  derks  to  attorneys  or  solicitors,  scri- 
▼eners,  or  notaries  public  in  Great  Britain, 
have  omitted  to  cause  affidarits  to  be  made, 
and  afterwards  to  be  filed  in  the  proper  office, 
of  the  actnal  execution  of  such  contracts,  and 
hare'abo  omitted  to  cause  such  contracts  and 
the  indentures  thereof,  or  the  assignment  of 
any  such  indentures,  to  be  enrolled  within  the 
lime  in  which  the  same  ought  to  have  been 
done;  and  many  solicitors, attorneys,  notaries 
public,  and  others,  have  omitted  to  take  out 
annual  certificates,  or  to  enter  the  same  in  the 
proper  office,  and  many  infants  and  others 
may  thereby  incur  certain  dissabilities :'  For 
preyenting  tnereof,  and  relieving  such  persons, 
be  it  enacted,  that  every  person  who  shall, 
either  before  or  \rithin  six  months  after  the  exe- 
cution of  such  contract  or  indenture,  have  paid 
the  proper  stamp  duty  in  that  behalf,  and  who 
at  the  passing  oi  this  act  shall  have  neglected 
or  omitted  to  cause  any  such  affidavit  or  affida- 
vits as  aforesaid  to  be  made  and  filed,  or  such 
contract  or  indenture  or  assignment  to  be  en 
rolled,  and  who  on  or  before  the  first  day  of 
Hihuy  term  one  thousand  eight  hundred  and 
foity^two,  shall  cause  such  contract  or  inden- 
ture or  assignment  to  be  inrolled  with  the  pro- 
per officer  in  that  behalf,  and  one  or  more 
affidavit  or  affidavits  to  be  made,  and  afterwards 
to  be  filed  in  such  manner  as  the  same  ought 
to  have  been  maik  and  filed,  in  due  time,  shall 
be  and  is  hereby  indemnified,  freed  and  dis- 
charged from  and  against  aU  penalties,  forfei- 
tores,  incapacities,  and  dissabilities  in  or  by 
soy  act  or  acts  mentioned  and  incurred,  or  to 
be  incurred  for  or  by  reason  of  such  neglect 
Qr  omission;  and  every  such  affidavit  and 
affidavits  so  to  be  made,  and  which  shall  be 
duly  filed  on  or  before  the  first  day  of  Hilary 
term  one  thousand  eight  hundred  and  forty 
two,  shall  be  as  effectuu  to  all  intents  and  pur- 
poses as  if  the  same  had  been  made  and  filed 
within  the  respective  times  the  same  ought 
by  the  laws  now  in  being  for  that  purpose  to 
have  been  made  and  filed ;  and  that  the  res])ec- 
tive  officer  or  officers  who  ought  to  receive, 
file,  enter  or  reffister  such  contract  or  inden- 
ture, or  affidant  or  affidarits,  shall  not  re- 
fuse to  receive,  file,  enter,  or  register  the  same, 
by  reason  l^at  Uie.attorney,  solicitor,  or  notary 
public  to  whom  such  infant  or  other  person 
shall  havebeenartided  or  assigned,  or  have  con- 
(ntcted  to  serve,  shall  have  neglected  to  take 
out  his  annual  certificate,  or  to  register  the 
*une,  but  such  officer  or  officers  are  hereby 
<lirected  and  empojfered  to  receive,  file,  enter, 
or  rt^ter  the  same,  notwithstanding  such 
smission;  and  that  every  person  who  shall 
have  reipilary  served  any  attorney  or  attomejrs, 
solicitor  or  solicitors,  notary  public  or  notaries 
public,  for  the  term  of  years  required  by  law. 


shall  not  be  prevented  or  disqualified  from 
beiuf  admitted  an  attorney,  soHator,  or  notary 
pubhc,  by  reason  of  any  omission  of  the  person 
or  persons  to  whom  he  served  for  the  same 
term,  or  for  any  part  thereof,  having  so  neg»- 
lected  to  take  out  his  annual  certificate  or  to 
register  the  same  ;  provided  that  such  persoh 
is  otherwise  entitled  to  be  created  and  admitted 
to  such  office  by  the  laws  now  in  force  relatinr 
thereto.  ^ 

7.  And  be  it  enacted,  that  in  case  the  aUor. 
ney,  solicitor,  proctor,  or  notary  to  whom  any 
person  shall  have  duly  served  his  clerkship 
under  articles  in  writing  for  that  purpose  shan 
after  such  service  of  the  derk  be  struck  off  the 
roll  in  consequence  of  some  defect  in  the  ser- 
rice  under  the  articles  of  clerkship  or  of  the 
admission  and  inrolment  of  such  attorney,  8oli« 
citor,  proctor,  or  notary,  the  person  who  has 
so  duly  served  his  clerkship  shall  not  be  prei- 
vented  or  disqualified  from  being  admitted  and 
enrolled  as  an  attorney,  solicitor,  proctor,  or 
notary,  nor  liable  to  be  struck  off  the  roll,  if 
admitted,  by  reason  of  any  such  defect  as 
aforesaid,  provided  that  such  clerk  or  person 
be  otherwise  entitled  to  be  admitted  and  en- 
rolled according  to  the  laws  now  in  force  re- 
lating thereto. 

8.  And  be  it  enacted,  that  no  person  who 
has  been  admitted  and  enrolled  and  in  actual 
practice  as  an  attorney,  solicitor,  proctor,  or 
notary  shall  be  liable  to  be  struck  off  the  roll 
for  or  on  account  of  any  defect  in  the  articles  of 
clerkship,  or  the  registry  thereof,  or  the  service 
under  such  articles,  or  of  his  admission  and 
enrolment,  unless  the  application  for  striking 
him  off  the  roll  be  made  within  twelve  montlS 
from  the  time  of  his  admission  and  enrolment, 

9.  And  whereas  by  an  act  passed  in  the 
seventh  year  of  the  reim  of  his  Majesty  Kmg 
George  the  Fourth,  to  silow,  until  the  tenth  day 
of  October,  one  thousand  eight  hundred  and 
twenty-six,  the  enrolment  of  certain  articles 
of  clerkship,  and  for  other  purposes  therein 
mentioned,  it  was  enacted  that  it  should  not  be 
lawful  for  the  commissioners  of  stamps,  or  any 
of  their  officers,  to  stamp  under  any  preteoca 
whatever,  after  the  expiration  of  six  months 
from  their  date,  any  anicles  of  clerkship  to 
attorneys  or  others,  as  therdn  specified :  And 
whereas  the  using  of  the  word  "  months"  in 
the  said  last-mentioned  act,  in  this  respect, 
without  the  addition  of  the  word  "calendar,'* 
occasioned  mistakes  and  inconveniences ;  Be 
it  enacted,  that  from  and  after  the  passing  of 
this  act  the  word  "months"  used  m  the  said 
last-mentioned  act,  so  far  as  the  same  relatea 
to  the  stamping  of  articles  of  clerkship  to  aU 
tomeys  and  others  therein  spedfied,  shall  be 
understood  to  mean  calendar  months. 

10.  And  whereas  several  persons^  bound  to 
serve  as  clerks  or  apprentices  to  attornies  or 
solicitors  have  applied  to  have  the  indentures 
or  contracts  of  such  clerkship  stamped  after 
the  expiration  of  six  lunar  and  before  the  ex- 
piration of  six  calendar  months  from  the  date 
thereof;  be  it  enacted,  that  it  shall  and  may 
be  lawful  for  the  commissioners  of  stamps  and 
taxes>  or  any  of  their  proper  officers,  at  any 
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limf  bafor*  tka  laal  dajr  •i  MichtoliMi  T«rtB 
one  ttiQUSMid  eV(h(  hunihred  and  forty-o^e,  to 
stamp  aay  articles  of  clerkship,  oontraci,  in- 
tleuture,  or  othier  instrameat  whereby;  any  per- 
ao»  hath  become  bound  to  serve  as  a  elerk  or 
apprentice,  in  order  ta  bis  admission  as  an  at- 
torney or  solicitor  in  any  of  the  courts  of  law 
or  equity,  although  the  period  of  six  calendar 
iDonths  from  the  date  thereof  hath  now  elapsed, 
upon  payment  of  the  proper  duty  payable  in 
respect  of  the  same,  and  of  the  further  suns  of 
five  pounds  by  way  of  penalty,  provided  )t 
shall  be  proved  to  the  satisfaction  of  the  said 
commissioners  that  applicatioa  was  laade  to 
them  or  to  their  proper  oliicef  to  have  such 
articles,  contract,  indenture  or  iostrumem 
stamped  within  six  calendar  months  from  the 
4ate  thereof. 

11.  Not  to  restore  persons  to  any  office 
avoided  by  judgment. 

IS*  General  Issue. 

Cap.  12.  An  Act  to  onable  her  Majesty's 

CoKimissioiiers  of  Woods  to  make  a  new  Street 

from  Coventry  Street.  Picoadiily,  to  Long  Acre, 

and  for  other  improvements  in  the  Metropolis. 

[10  May  1841.;} 


NEW  BILLS  IN  PARLIAMENT, 

COSTS  IN  FRIVOLOUS  SUITS. 

Thb  following  is  Lord  Denuan'i  new  bill  ai 
amended  in  committee.  It  recites  the  3  &  4 
Vict.  c.  24,  and  states  that  it  is  expedient  to 
remove  all  doubt  whether  plaintiffs  in  actions 
vhich  had  been  commenced,  aad  wherein 
verdicts  had  been  returned  before  the  said  act 
of  the  last  session  for  less  damages  than  fony 
shillings,  may  not  stiU  be  entitled  to  their  full 
costs  of  suit,  contrary  to  the  manifent  intear 
tlons  of  the  same  :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  l»y  and 
with  tlve  advice  and  consent  of  the  Lords  spi. 
ritual  and  temporal,  and  cotnmoos,  in  tUU 
preccnt  Parliament  assembled,  and  by  the  bu« 
thorlty  of  the  same,  that  the  said  act  of  tlve 
last  session  shall  be  and  is  hereby  repealed,  so 
far  as  the  same  repeals  or  may  be  deemed 
to  repeal  the  statute  of  the  forty- third  of 
Elizabeth,  or  the  statute  of  the  twenty-second 
and  twenty-third  of  Charles  the  Second  in 
respect  to  actioua  wherein  verdicts  had  been 
returned  before  the  passing  of  the  said  act  of 
the  last  session. 

2.  That  no  plaintiff  who  bad,  before  the  pass- 
ing of  the  said  act  of  last  session,  obtained  a  ver< 
diet  for  a  less  amount  of  damages  than  forty  shil- 
lings shall  now  be  entitled  to  full  costs,  unless 
Le  was  so  entitled  immediately  before  the  pass- 
ing  of  the  said  act  of  last  session :  Provided  ne- 
vertheless, that  if  any  such  plaintiff  shall  have 
proceeded,  since  the  passing  of  the  said  last- 
mentioned  act»  and  before  the  third  day  of 
May  one  thousand  eight  hundred  and  forty- 
one,  to  tax  bis  full  ccsts  on  any  such  verdict 
so  obtained  for  less  than  forty  shillings,  nothing 
iu  this  act  ciwtuiaed  shall  deprive  such  plain* 


tiff  of  any  remedy  thereao  irhtch  be  may  now 
have  fur  the  recovery  thereof;  but  if  the  Court 
wherein  the  action  In  which  sadt  verdict  was 
obtained  was  brought,  or  any  Judge  of  her 
Majesty's  Superior  Courts  at  Westminster, 
shall  lie  of  opmion  that  such  plaintiff  is  en- 
titled to  his  costs  by  reason  of  the  repeal  of 
the  said  enactment  of  the  forty  third  of  £liza- 
beth,  or  of  the  said  enact Bient  of  the  twenty- 
secoad  and  tweaty-thipduf  Char>ee  the  Second^ 
by  the  said  act  of  the  kst  session  of  Parliament, 
then  it  shall  be  lawful  for  sueli  Cc»«>pt  or  Judge, 
on  the  application  of  any  defendant  in  such 
action,  to  stay  all  the  proeee<Kngs  ^n  such  af». 
plicatfOB,  upon  payment  of  such  costs  as  such 
Coart  or  Judge  shall  think  ftt. 


POINTS 

IN  COMMON  LAW  PRACTICB.  BY 

QUESTION  AND  ANSWER. 

No.  VI. 


aciNo  IN  roaAiA  PAUFuma* 

1 01 .  W  hat  is  sui  ng  in  /tfrmii  pmtf^rh^ 

102.  Is  a  de/emhni  ii|  an  action  eiititled  to 
the  benefit  of  the  statute  relating  to  pro- 
ceedings in /^rmtt  p^tuptfris  ^ 

103.  H  ow  is  a  person  admitted  to  sue  lo/orwut 
pauperis  0 

104.  What  is  the  affiect  of  the  afBdavU  to  be 
made  in  support  of  such  appUcaiioo  ^ 

106.  Are  there  any,  and  what  eases  in  which 
the  Court  will  rei'ttse  an  order  i 

106.  Are  there  any  and  what  eases  io  which 
the  Court  will  dispauper  a  plaintiff? 

107<  Are  there  any  cases  in  which  a  pauper 
will  be  coropelleil  to  pav  e«sts  for  aay,  and 
what,  neglect  of  pvoeeeding  ? 

106.  If  the  pauper  succeed  hi  his  aetioo,  ta 
wluit  costs  IS  he  entitled  against  the  defend- 
ant ^ 

109.  Can  the  defendant  set  off  the  coate  of 
iMsae^i  found  for  h'tm  against  the  pkiatifiTs 
costs? 

1 10.  Can  a  party  be  admitted  to  defend  aa 
indictment  wfitrttm  pauperii  0 

1 1 1.  What  is  the  rale  in  Courts  of  Bqaity  as 
to  suing  or  defending  in /orttmpaupirii^ 

1 12.  Is  a  pauper  liable  to  any,  and  what  costs 
upon  an  unsueeessful  demurrer,  ov  a  writ  of 
errar  ? 

113.  At  what  sta^  of  a  suit  must  the  appE- 
cation  to  sue  in  /trtM  pauperis  be  made  ) 

114.  When  a  party  has  obtaiaed  permission 
ta  sue  in  /urma  pauperis,  will  the  order  for 
that  purpose  enable  him  to  sue  in  another 
action } 

115.  Will  an  ortler  l>e  granted  In  a  gui  iam 
action;  and  if  so,  under  wbat  circum- 
stances? 

116.  If  the  pkiiKiff  should  part  wkh  his  in* 
terest  iu  the  subject  matter,  will  tlie  defend' 
ant  tie  entitled  to  discharge  the  order? 

U7.    is  a  pauper  liable  to  costs  for  unitweess 

ful  interlocutory  proceedings  ? 
1 18.    Ciui  a  pauper  plaintift',  who  faik  in  an 

action,  bring   anotuer^  on  aay  and  what 

terms  2 
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REMOVAL  OF  COURTS  FROM 
WKSTMINSTER. 

The  Select  Committee  of  the  House  of  Com- 
mons sat  twice  this  week  on  the  ioquiry 
into  the  proposed  removal  of  the  Courts 
from  Palace  Yard.  On  Monday,  Mr.  Lynch 
in  the  ciiair :  prewst  also,  Mr.  Freabield, 
Mr.  Hayter.  Mr.  Stratt,  and  Sir  Bai^ley 
Wilmot.  On  Tuesday  the  Solicitor- Gene- 
ral ia  the  Chair :  present  also  Sir  James 
Graham,  Mr.  Hayter.  Mr,  Hume.  Mr. 
Lynch,  Mr,  Strutt«  imd  Sir  E.  Wilmot, 

The  witnesses  examined  during  the  two 
days,  were  the  Lord  Chief  Justice  of  the 
C^art  of  Queen*8  Bench,  Mr.  Baxendale, 
Mr.  Clarke,  Mr.  Faulkner,  Mr.  Gem,  Mr. 
Loftus,  and  Mr.  Maugham. 

Some  other  witnesses  are  to  be  exmained 
next  Tuesday,  indudiug  Mr.  Barry,  the 
architect ;  and  the  enquiry  will  then  pro* 
bably  be  concluded. 

The  case  made  out  for  the  neeeasity  of  a 
change  seems  to  be  conclusive  and  irresis- 
table.  Three  of  the  Judges  of  different 
Courts  of  Law  and  Equity  have  been  exami- 
ned; two  Masters  of  the  Law  and  Equity 
Courts ;  Counsel,  both  of  the  CooaoMMi  Law 
ud  Equity  Bar ;  and  Solicitors  from  various 
puts  of  the  metropolis,  engaged  in  large 
practice  of  various  kinds,— in  the  city  and  the 
vest^ead,  and  the  neighborhood  of  the  Inns 
of  Court.— and  as  wdLl  in  proper  business 
wis  agency. 


STUDENTS  CORNER. 


TBNANT  IN  TAIL. — POWER. 

An  infaut  tenant  fn  tail,  hy  articles  of 
«}^eemeQt  previously  to- her  laarriagf,  and  he« 
fore  the  set  lot  aUilishiiH(  Anss  and  reco- 
veries, ajH'ers  to  suffer  a  recovery  to  bar  the 
tutai?,  snd  to  eeUle  the  estate  on  herself  fur 
fife,  theo  on  her  husband  for  life,  then  on  the 
isiiie  of  the  m^rriaj^e  io  strict  eet(kment,  and 
w  default  of  issue,  to  her  heirs  in  fee.  The 
nijrriage  took  effect,  and  a  recovery  Is  suffered 
on  her  attaining  her  majorlry,  and  hy  the  deed 
^  lead  the  uses  the  estate  id  seuled  on  her  for 
life  i  then  to  her  husband  for  life,  and  the  is- 
SQeln  tail,  in  strict  setttement,  according  to  the 
•Kicles,  but  in  default  of  issue  a  power  ofnp^ 
P^iitmfMi  ii  iatroducfdf  giving  to  the  wife  a 
power  of  disposiag  of  the  estate  and  to  divest 
^  heir,  who  would  otherwise,  according  to 
y^  trtides  become  entitled  thereto,  I  have 
la  rain  endeavoured  to  find  a  similar  case,  and 
shall  feel  obliged  by  the  opinion  of  any  of  your 
Respondents,  whether  the  introduction  of 
«»eh  a  power  it  valid :  there  is  no  i»sue  of  the 
carriage,  Civis  A. 


#01  NT  TBMAVT8. 

Two  persons,  carry! ni(  on  the  trade  of  hrirk- 
makers  and  lime  burners  in  partnership,  jointly 
purchued  a  large  piece  of  building  land«  to  be 
sold  again  in  smaller  lots,  but  the  whole  of  the 
purchase  money  was  ailvanced  hy  one  of  them» 
who  was  eutiiled  to  two-thirds  of  the  business, 
and  the  conveyamrc  was  taken  in  bis  name 
alone.  8abtequenily  to  the  purchase,  the  other 
partner  made  his  will,  and  after  bequeathing 
certain  specific  parts  of  his  personal  estate, 
gave  all  the  thind  part  or  share  of  personal 
property  which  be  was  entitled  to,  belonging 
to  the  brickkilns  am)  the  business  thereof  in 
copartnership,  and  idl  the  residue  of  his  per- 
sunal  estate  to  three  trustees,  whom,  he  also 
appointed  executors,  in  trust  to  convert  the 
:iame  into  money;  and  he  devised  his  third 
part  or  share  of  real  estate  in  the  brickkilns, 
which  he  was  entitle<I  to  and  held  in  Ids  co- 
partnership, and  all  the  re:»idue  of  bis  laikds, 
leuemenis,  bereditaiDeats.  and  real  estate,  to 
the  same  trustees  in  trust  to  sell,  and  directed 
that  the  receipts  and  receipt  of  his  said  iruii- 
tee?,  and  the  survivors  or  survivor  of  them, 
and  hui  heirs,  should  be  sufficient  discharges  to 
the  purchasers.  In  order  to  facilitate  the  sales 
of  the  property,  the  trustees  after  his  death  re^ 
leased  to  the  surviving  partner  their  e({uitable 
interest,  and  empowereif  him  alone  to  convey 
to  the  purchasers  and  give  receipts  for  the 
purchase  money ;  he  continuing  liable  to  ac- 
count to  his  partners,  the  trustees,  for  their 
share  of  it  on  each  sale.  Would  his  receipt 
alone  uiMier  these  circumstances  lie  sufficient,, 
and  oould  the  trustees  thus  delegate  to  another 
the  trus(  committed  to  them  by  their  testator  I 

X.  Y.  Z. 


RE- ADMISSION  OF  ATTORNEYS,. 
Uii  4^u  of  TfiMtg  Term,  1841. 


CarTjj.  John,  Brighton. 

Fryzer,  Samuel^  Tewkesbury. 

FalthfuU,  William  Uibsdale,  Southampton. . 

Galsworthy,  Robert,  18,  Castle  Si.,  Ifolburn.. 

Gude,  George,  Northampton. 

Lomax,  James,  Bristol  and  Stapleton. 

Margetson,  John,  Kirkby  Stephen,  Appleby,. 

and  Kendal. 
Mayer,  John  Parker,  Newcastle-under-Lyne.  ' 
Muniis,  William,  6^  Hulluud  Place,  Clapham 

Road, 
Spode,  Samuel,   Ash  ton,  nigh  Birmingham, 

and  Heduesford,  and  Manchester. 
Turner,  Joseph,  Sbeffield. 
Williams,  James,  Merthyr  Tidfil,  and  Carmar-; 

then. 
Winter,  Thomas,  Jun.,  ^25,  Bedford  Place,, 

Keusingtou. 
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Superior  Courts:  Vice  Chancellor's  Court ;   Queen's  Bench, 


SUPERIOR  COURTS. 


Oice  Ctancfllor'tf  Court. 

1>RACTICB. — INJUNCTION.— KYIDKNCE. 

The  Court  will  not  ditsohe  an  injunction  ob^ 
tained  to  stay  profieeding*  in  nn  action  for 
the  recovery  of  an  alleged  debt,  unless  the 
defendant  in  equity  clearly^  and  without 
qualification,  answers  the  case  stated  in  the 
bill. 
.  On  a  motion  to  dissolve  an  it^junction,  the 
plaintiff"  is  not  at  liberty  to  give  in  evidence 
any  parts  of  an  account  book  produced  under 
notice,  unless  his  bill  contains  some  charge 
relating  to  the  parts  proposed  to  be  read  by 
him. 

This  was  a  motion  to  dissolve  an  injunction 
ivhich  had  been  obtained  by  the  plaintiff  to  re- 
strain the  defendants  from  proceeding  in  an 
action  at  law,  brought  for  the  recovery  of  a 
bill  of  exchange  for  1000/.,  accepted  by  the 

Elaintiff',  on  the  ground  that  his  acceptance 
ad  been  obtained  under  circumstances  of 
fraud  and  improper  conduct.  The  case  stated 
by  the  bill  was,  that  in  the  year  1833,  the 
plaintiff',  immediately  after  his  marriage,  was 
induced,  on  the  representation  of  Ashcroft, 
tvho  bad  for  some  time  before  acted  as  bis 
agent,  to  sign  two  blank  acceptances,  which 
Asfacroft  was  to  have  got  discounted,  and  to 
have  handed  over  the  produce  to  the  plaintiff; 
but  that,  instead  of  doing  so,  Ashcroft  had 
connived  with  the  other  defendants,  and  had 
appropriated  the  whole,  or  the  greater  part  of 
what  he  had  received  on  account  of  the  bills, 
to  his  own  use.  In  answer  to  this  the  defen- 
dants Parker  and  Baker  (the  former  of  whom 
was  m  retired  tradesman,  and  the  latter  a  soli- 
citor), said  that  in  the  beginning  of  the  year 
1833,  Parker  being  desirous  of  investing  2000/. 
on  mortgage,  applied  to  Baker,  who  promised 
td  procure  bim  a  mortgage  security  for  the 
amount,  and  he  accordingly  handed  over 
2000/.  to  Baker.  Baker  also  stated  that  he 
was  induced,  on  the  representations  of  Ash- 
croft, to  advance  him  2000/.  on  account  of  the 
plaintiff,  under  a  promise  that  the  plaintiff 
should  execute  a  mortgage  for  the  amount 
upon  certain  copyhold  property  to  which  he 
was'  entitled  in  right  of  his  wife;  but  that 
Ashcroft  had  neglected  to  procure  the  mort- 
gage, and  instead  thereof  had  given  him  two 
bills  for  1000/.  each,  accepted  by  the  plaintiff, 
for  one  of  which  the  action  was  brought,  the 
other  having  been  mislaid. 

Jacob  and  ff^right  for  the  defendants  Parker 
and  Baker,  in  support  of  the  motion,  sud  the 
only  question  was,  whether  the  plaintiff  could 
avail  himself  of  the  answer  attempted  to  be 
given  by  him  to  the  action,  by  repudiating  the 
agency  of  Ashcroft.  There  was  no  dispute  as 
to  the  money  being  advanced  by  Parker  to 
Baker,  and  subsequently  by  Baker  to  Ashcroft ; 
Hut  then  it  was  said  that  Ashcroft  had  not 
properly  fulfilled  his  trust  by  handing  over  the 
amount  paid  to  him  to  the  plaintiff*.  This, 
however,  was  a  question  between  the  plaintiff 
and  Ashcroft,  and  as  the  plaintiff  did  not  deny 


the  signatures  to  the  bills  to  be  his,  and  no 
case  of  fraud  could  be  made  out,  the  Court 
would  be  commit tiug  an  injustice  by  continu- 
ing the  injunction,  and  thus  depriving  the  de- 
fendants  of  their  only  remedy  by  recoveri^  ^ 
bond  fide  advance. 

K.  Bruce  and  Wood,  contrh,  insisted  that 
the  circumstances  disclosed  by  the  defendants' 
answer,  and  by  the  account  booka  of  Baker, 
fully  established  a  case  of  fraud  and  coUu^a 
against  all  the  defendants.  It  was  evident  tbit 
other  transactions  had  taken  place  bet%veen 
Baker  and  Ashcroft,  and  the  advances  made 
to  Ashcroft  were  on  his  own  private  account, 
although  it  was  now  attempted  to  make  the 
plaintiff  liable  for  them. 

The  rtce  Chancellor  said,  that  if  Baker  had 
sworn  positively  that  the  plaintiff  knew  the 
transactions  to  be  such  as  he  (Baker)  repre^ 
sen  ted,  there  would  have  lieen  a  case  for  dis* 
solving  the  injunction,  but  be  did  not  even 
swear  as  to  his  belief  that  the  money  alleged 
to  have  been  advanced  on  account  of  the  bUla, 
did  come  to  the  hands  of  the  plaintiff;  he 
merely  stated  his  belief  that  some  part  or  pans 
thereof  was  or  were  paid  to  the  plaintiff!.  His 
Honor,  therefore,  thought  that  something  fur- 
ther was  to  be  inquired  into,  and  looking  to 
what  was  stated  in  the  answer,  he  did  not  think 
a  clear  case  was  made  out  by  the  answer,  and 
under  these  circumstances  the  injunction  most 
be  continued. 

[An  objection  having  been  made  in  the 
course  of  the  argument  to  the  defendant's 
reading  as  evidence  various  items  in  one  of 
the  account  books  of  the  defendant  Baker, 
which  were  called  for  under  a  notice  to  produce, 
on  the  ground  that  they  were  not  particularly 
referred  to  in  the  plaintiff's  bin,  the  Fice 
Chancellor  said  the  plaintiff  was  bound  to 
charge  in  his  bill  the  particular  parts  of  the 
books  intended  to  be  made  use  oC] 

Bartholomew  v.  Baher  and  others,  April  1 7tb, 
184L 

ikntvCi  Sen(3^. 
[Before  the  Four  Judges.] 

GUARDIAN  IN  80CAGK. — PRACTICB.* 

jifter  a  verdict  for  a  defendant  in  an  eject* 
ment,  and  while  a  rule  for  a  new  trial  was 
pending  in  the  new  trial  paper,  the  leswr 
of  the  plaintiff  died.  ^  judge  at  chambers 
would  neither  order  the  case  to  be  struck 
out  qf  the  paper  on  this  ground,  nor  order 
the  representatives  of  the  lessor  qf  the 
plaintiff  to  give  security  for  costs;  nor 
would  the  Court  allow  this  as  a  preliminary 
objection  to  the  rule  for  the  new  trial  being 
argued, 

A.  Claimed  property  as  heir  of  his  father^  who 
died  seised  in  1816,  A.  being  then  twelve 
years  old.  Ejectment  was  brought  by  A. 
in  1837.  fyom  1816  to  the  time  of  the 
ejectment,  the  step-mother  of  A.  was  in 

'•>  For  the  statement  of  the  facts  of  this  cass^ 
•eeanteWol,  19,  p.  61. 
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poumhm  qftAe  properiw,  ouerHng  ii  io 
be  her  own :  Held,  that  A.  woe  not  entitled 
o»  the  iriai  of  the  tjectment  to  treat  hie  eiep^ 
Hwther  os  kU  guardian  in  eocart^from  the 
death  i^fhiM/aiher  till  he  attmned  the  ere 
qfjawrteen,  so  at  to  ret  rid  ^  the  effett 
if  the  Statute  of  JLimUationi. 

Mr.  Serjc.  LwUo§p  appeared  to  shew  eaute 
aKiiott  the  rule  which  had  been  xibtained  in 
this  caie  for  a  new  triali    He  first  called  the 
•ttendon  bf  the  Court  to  the  faet  that  sihee  the 
rate  had  been  obtained,  the  leisor  of  the  pbin& 
tiff  had  died.  Perhaps  the  death  of  the  plaintiff 
mif^t  not  in  an  action  of  ejectment  have  the 
effect  of  abating  the  suit ;  but  the  defendant 
(H^ht  at  least  to  receive  security  for  costs.  In 
Hilary  Term  a  summons  was  taken  out,  call- 
mi;  on  the  plaintiff  to  shew  cause  why  this  case 
ihoold  not  be  struck  oat  of  the  new  trial  paper^ 
or  why  secuiitv  for  costs  ahould  not  be  p^iven, 
00  the  f^rouno  that  the  lessor  of  the  plaintiff 
WS8  dead ;  but  Mr.  Justice  Williams,  after  re^ 
ferring  to  the  case  of  Thrustout  d.  Turner  y. 
Grey,  2  Str.  1056,  refused  to  make  any  order. 
Lord  l>enman,  C.  J.— Are  you  iustructed 
Mr.  CsfTJa^oft/' 
Mr.  Cvma^/M.— I  am. 
Lord  Denmem,  C.  J.— Then  it  appears  that 
there  is  some  one  having  an  interest  in  the 
Isnd,  and  we  must  hear  the  argument. 

Mr.  Seijt.  Ludlow  shewed  cau8e.«-There  is 
s  preliminary  objection  here.    Tl^e  widow  here 
is  lou^bt  to  be  treated  as  guardian  in  socage 
of  the  person  who  claims  as  the  heir.    She 
esonot  be  treated  in  that  character.    She  was 
not  the  mother  of  the  lessor  of  the  plaintiff. 
hot  merely  his  step-mother,  having  married 
the  father  of  the  lessor  of  the  plaintiff.    Now 
s  mother-in-law  cannot  be  guaraian  in  socage, 
for  s  guardian  in  socage  is  a  person  next  in 
blood  to  the  hdr,  and  to  whom  the  estate  can- 
not descend.     The  mother/m-law  does  not 
come  within  this  description.    Then,  again, 
the  mere  possession  of  land  does  not  consti- 
tute the  possessor  a  guardian  in  socage  to  the 
heir.    But  in  the  present  case  the  objection  is 
(till  stronger,  for  she  refers  her  possession  to 
swiU.    Her  right,  therefore,  whatever  it  is,  is 
s  right  adverse  to  that  of  the  person  claiming 
is  heir.    She  cannot  on  mere  presumption,  or 
St  the  caprice  of  the  heir,  be  treated  as  guar- 
<l>sn  in  socage.    It  is  admitted  that  in  certain 
circumstances  the  heir  has  a  right  to  treat  the 
person  in  possession  as  a  guardian  in  socage ; 
but  that  is  only  for  the  purpose  of  calling  that 
person  to  account  for  the  rents  he  has  re- 
coved,  bot  not  for  the  purpose  of  keeping 
slive  the  claim  of  the  heir.     There  is  another 
objecUon  arising  on  the  pffovisions  of  the  3  &  4 
^<  4,  C.27,  the  16th  section  of  which  provides 
tbst  whenever  a  person  is  under  any  aisability 
St  the  time  of  his  right  accruing,  be  may  sue 
within  ten  years  after  his  disabili^  has  ceased, 
j^e  dates  here  shew  that  the  plaintiff  is  barred. 
|ne  father  of  the  plaintiff  died  on  the  25th  of 
Msrch,  1816,  when  the  plaintiff  was  twelve 
J^vs  old.    The  rights  of  the  plaintiff,  there- 
fore, began  at  that  time,  but  he  was  under  dis« 
^uity  irhicb,  by  law,  protected  him  for  some 


years.  But  ho  became  of  Hge  In  1825,  and 
ought  to  have  sued  out  his  writ  at  least  within 
ten  years  afterwards ;  yet  his  writ  was  not  sued 
out  till  1837,  or  two  years  after  the  ten  years 
subsequent  to  the  time  of  his  coming  of  age. 
The  main  point,  however,  is,  that  the  heir 
cannot  make  a  person  his  guardisn  in  socage 
for  any  other  purpose  than  that  of  accounting 
to  him  for  the  rents  received  while  such  person 
was  io  posses^oni  Here  it  is  (juite  clear  that 
the  widow  was  id  possession  in  a  different 

Sht,  and  the  plautiff  cannot  at  his  mere 
.  asure  treat  her  as  guardian  in  socage,  and 
msintaln  ejectment  against  her. 

The  Court  called  on  Mr.  Cartington  to  an« 
swer  the  objection  as  to  the  limitation  of  time« 

Mr.  Carns^/on.— The  10th  section  of  the 
Statute  of  Limitations  was  made  in  case  of  a 
party  under  disability.    To  give  it  the  con^ 
struction  now  contended  for,  would  be  to  at- 
tribute to  it  a  totally  different  purpose.    The 
act  declares  that  a  partjr  shall  nave  ten  years 
within  which  to  bring  his  action  after  his  dis- 
ability has  ceased.    But  if  on  the  construction 
DOW  contended  for,  he  can  have  that  only,  and 
not  have  twentv  Years,  as  a  man  not  labouring 
under  any  (Usability  is  undoubtedly  entitled  to, 
a  person  who  was  under  disability  for  a  year 
would  be  barred  after  eleven  years,  while  one 
under  no  disabilitv  would  not  be  barred  till 
twenty  years  had  elapsed.    As  to  the  right  to 
treat  the  widow  as  guardian  in  socage,  the 
authorities  before  referred  to^  shew  that  under 
the  age  of  twelre  years  the  infont  heir  may 
treat  any  person  then  entering  into  pouession 
of  his  lands  as  guardian  io  socage.    And  in 
none  of  the  cases  does  the  distinction  now  con- 
tended for,  that  it  u  only  for  the  purpose  of 
an  account,  at  aU  appear.     The  right  is  abso- 
lute.   It  Is  said  that  the  defendant  cannot  be 
treated  as  guardian  in  socage,  because  she  set 
up  a  claim  of  another  rifht.    In  the  year-book 
22  Edw.  4,  pi.  15,  the  defendanu  pleaded  to 
an  action  of  account,  in  which  it  was  sought 
to  charge  them  as  ^ardians  in  socage,  that 
the  lan<u  were  held  m  chivalry  of  the  Earl  of 
Kent ;  but  it  was  held  that  the  plea,  if  true, 
was  no  answer  to  the  action,  unless  it  went  on 
to  aver  that  the  defendants  took  the  profits  of 
the  land  by  the  command  of  the  esiii.    If  a 
person  can  be  treated  as  guardian  in  socage, 
and  the  in^t  elects  so  to  treat  him,  he  is 
guardian  for  all  purposes,  and  is  entitled  to  al- 
lowances.   This  apj^ars  from  the  case  of  Ire- 
land V.  Coulter,^    [Mr.  Justice  Coleridge,^ 
You  say  that  you  are  entitled  to  call  on  the 
guardian  in  socage  in  an  action  of  account : 
but  can  that  be  so  at  this  distance  of  time?  ] 
Yes,  in  consequence  of  her  bearing  that  cha  - 
racter,  except  so  far  as  the  right  may  be  af- 
fected by  the  Statute  of  LimiUtions.     [Lord 
Denman,  C.  J.<— But  is  the  mere  fact  of  your 
treating  her  as  a  trespasser  suflBcient  to  make 
her  liable  as  guardian  in  socage.]    All  the  au- 
thorities shew  that  a  person  whom  the  heir 

^  See  Uie  authorities  cited  ante.  Vol.  19« 
p.  61. 
«CroEliz,6dO. 
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elects  to  treat  at  ^Mrdian  it  entitled  to  allow, 
aneet;  but  the  ca«e  of  Aiyrtm  y.  Purieffi 
thewt  that  a  tort-feaiMir  cannot  claim  allow- 
ancet.  [Mr.  Justice  (WerM/^^r.— *But  that  cate 
it  now  under  review.] 

Lord  Denmam,  C.  J.— We  do  not  think  that 
you  are  entitled  to  treat  the  widow  in  this  cate 
at  iruttrdian.  It  it  taid  that  the  lessor  of  the 
plttiotiflT  might  elect  to  treat  the  defendant 
either  as  a  tretpatter  or  as  a  f  nanlian.  He 
Las  never  done  any  act  bv  which  he  ever 
treated  her  as  guardian  i  indeed,  the  only  act 
be  has  done  is  to  bring  an  aelioa  of  trespass 
and  ejectment  against  her. 

Mr.  Ju6t}ce/^tf//tf«dii.-*I  do  not  think  that 
we  can  say  that  she  was  in  possession  as  guar- 
dian in  socage,  unless  we  are  prepared  to  say 
that  anv  man  who  enters  into  the  possession  of 
lands,  the  heir  to  which  is  an  infant,  is  of  ne* 
cessity  in  the  situation  of  a  guardian  in  socage. 
The  widow  here  is  as  much  a  stranger  as  any 
person  in  any  part  of  the  ivorld. 

Rule  discharged.-*/>o«  d«  Oo%mt  v.  Co9eiu, 
B.T.1841.    Q.  B.  F.J. 


Ottrnt'il  Mtnf^  Prsctfre  Catirt 

JUDQMBNT  AS  (If  CAS9  Of  A  N0N9UIT.«-^PB- 
FaNOANT'8    IMSOLVKNCY.  — ^rSUKMPTORT 

Jlf  m  ie/Mdani  o^mm  a  nth  mvi/or  judgw^enl 
M  iu  case  qf  &  monimi,  oad  m  skewing^  eauMe 
agtdnai  ti,  the  e^tciae  urged  ft  the  ituol" 
veiujf  ef  the  d^adettt,  it  tf  net  MuJieieiU 
ta  shew  thai  the  dt/emdant  hoe  kecome  ie^ 
etdrent  since  the  etmmencemnU  qf  the  ne^ 
Hem,  hut  k  nmet  ejtpeeK  that  tke  ptakdiffU 
knewtedge  em  thai  peimt  has  remehed  hiat 
eimee  tke  last  siep  taken  bf  him  /or  the 
pmrpoae  qf  trying  the  caume. 

In  this  case  an  action  was  brought,  and  latue 
Laving  been  Joined,  and  the  plalntif  not  having 
proceeded  to  trial  according  to  the  courte  and 
practice  of  tUit  Court,  a  role  nhi  for  Judgment 
at  in  case  of  a  nonsuit  wat  obtained.  On 
serving  it,  the  attorney  for  the  platntiff  taid 
that  he  should  proceed  to  trial  at  the  eotning 
assizes,  but  that  if  he  did  not,  the  defendant 
should  be  at  liberty  to  move  for  judgment  as 
in  case  of  a  nonsuit,  absolute  lu  the  same 
manner  as  if  he  had  shewn  cause  against  the 
rule,  and  it  had  been  discharged  op  a  peremp- 
tory undertaking.  Tbe  plaintiff,  bovyever,  did 
not  proceed  to  trial  at  the  ensuing  assizes; 
a  rule  nist  for  Judgment  as  In  case  of  a  nonsuit 
was  otitained  sptost  tl)is  ru!^ 

Ate^tander  shewed  cause,  and  produced  an 
affidavit  witereio  it  was  sworn  that  the  defen- 
dant bad  become  insolvent,  and  that  the  plain- 
tiflT  had  only  become  acqnaiojted  with  the  fact 
of  the  Insolvency  since  the  commencemeut  of 
the  action « 

Gray,,  In  support  of  the  rule,  contended  that 
the  affidavit  produced  lyy  the  pialntiflT  was  in. 
BufScicnt,  as  it  did  not  state  the  time  with 
sufficient  exactness  at  which  the  fnfbrmation 


of  the  defendant's  Insolvency  reacLed  the  plain- 
tMT.  It  was  quite  consistent  whh  wiiat  was 
there  sworn,  that  the  Icnuwledge  of  the  insol- 
vency had  reached  the  plaintiff  before  tbe 
joinder  of  issue.  If  it  had,  then  It  was  bis 
duty  not  to  proceed  to  tbe  joinder  of  Issue. 
It  was,  moreover,  constBtent  with  this  affidavit, 
thnt  the  Icaowledge  of  tbe  ioaolvencr  Lad 
reached  him  previous  to  that  act,  which  waa 
in  reality  eiiuivakent  to  a  peremptory  under- 
taking, TLe  plaintiff  bad  uo  right  tkas  to 
haram  a  defendant  whom  he  Lnew  to  be  msol- 
v^ftt,  aud  then,  wLen  his  caprice  led  Idm  to 
decline  proeeoding  with  the  cause,  act  up  that 
iiianivency  aa  an  exeuaa. 

CeteridjrfpJ^,  agreed  with  the  argmneoa  juat 
urged*  The  plaintiff  waa  bnnnd,  when  Ln  Lad 
bropght  tbe  cause  to  issue,  to  proceed  t»  trial. 
If  he  wished  to  relieve  himself  from  the  neces-^ 
sity  thus  imposed,  on  the  ground  that  tLe  de* 
fendant  had  become  insolvent,  it  was  bin  duty 
to  shew  that  the  insolvency  did  not  become 
known  previous  to  the  Inst  step  taken  by  Lim 
for  tbe  purpoee  of  trymg  tbe  cause.  That  was 
not  done  in  tbe  present  case,  fur  it  war  quite 
consistent,  and  indeed  pruhable^  from  tbe 
manner  in  which  tbe  affidavit  waa  sworn,  that 
the  knowledge  of  the  insolvency  mnelicd  lum 
previous  to  giving  the  verbal  peremptory  un^ 
dertakiug.  It  not  having  been  shown  by  the 
plaintiff  that  the  knowledge  uf  tLedefeudAni's 
insi^lvency  did  not  reach  him  premna  to  iLe 
last  step  taken  by  tbe  plaintiff  in  fnrtberance 
of  trying  the  cause,  the  present  rule  muit  be 
made  absolute  unless  the  plnin&iff  gnre  n  pe^ 
cempiory  undertaking. 

Bole  dischafged  on  a  peremptory  nndnr- 
iBkk^g.^Fiih€eyr.Le^mtd,B.T.mi.  Q.B. 
P.  a 


*  5  Mee.  &  W.  351. 


AMEKDHBKT.-^NIBI  F|in:8  RSCOKD. — 
KAMCe  OF   PARTtKS.-^-WRlT.— DKCLARATION. 

7^e  Court  tcW,  under  special  circumstencu, 
allow  the  name  o/'oue  oftwa  d^eadanis  to 
be  struck  out  qf  the  Uechretign^  altJwt^gh 
isHue  bii9  been  Joinedp  and  the  nisi  prius 
recerd  made  up,  tbe  record  entered,  and 
e/terwards  witbdruujn,  on  account  qf  the 
plaintiff  beieg  auiere  that  the  defeaHoAt  in 
question  had  been  improperly  made  a  party 
to  the  suit. 

This  was  an  action  an  a  charter*party.  Two 
persons  were  made  defendants.  The  cause 
proceeded  to  isane :  notke  of  tneh  was  given, 
and  the  cause  entered  with  the  marshal.  The 
Judge  preading  on  the  civil  «ide,  at  the  last 
Dorset  nsslnes,  for  which  tbe  notice  o£  action 
had  been  given,  Mr.  Justice  EreAine.  When 
the  eonse  had  there  been  set  down  for  trial,  it 
was  discovered  iLat  although  the  efaariei^party 
iiad  been  eateted  into  on  the  22d  Sept.  Inst, 
one  of  the  defendnnts  did  not  beecose  regit- 
tered  owner  nctil  tLe  28th  of  that  month.  TLe 
plaintiff  perceiving  tlpat  a  nonsuit  mnst  be  tLe 
neeemary  consequence,  if  Le  proceeded  So  try 
the  cause  u\  the  present  state  of  the  record, 
applied  to  Mr.  Justice  Ershime  to  amend  the 
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i«8nt  by  •ttftlofr  QQt  tht  name  of  the  defen* 
daiit  Who  bad  lait  become  a  registered  otvner. 
The  learned  Judge  declined  to  accede  to  tUU 
tpprication,  aQd  the  record  wmi  ^ccQrdipgly 
withdrawn. 

Ikrstow  applied  for  and  obtained  a  rule  to 
iLew  cause  whv»  upon  paynieot  of  costs,  the 
pl^intif  sboulU'  not  lie  at  Uk«rty  t»  amend  hia 
proceedings  by  atrikin|if  ont  ihp  aame  of  tbe 
defendant  wboae  name  had  beea  Improperly 
introduced  into  tbe  writ,  and  sabsequent  pro- 
ceediaga. 

ErU  appeared  to  shew  cause  against  this 
rale,  and  contended  that  the  Court  had  no 
power  to  amend  the  proceedings  in  the  man- 
ner suggested^  aa  the  effect  of  such  an  amend- 
meat  was  in  fact  to  enable  the  pb^iutiff  to  bring 
a  new  action.  It  waa  his  own  fault  for  bring- 
io|^  the  action  against  a  ptraon  who  he  had 
perfect  meant  of  knowing  waa  not  legally  Uable 
to  the  action.  The  ComtI  had,  ft>r  many  years 
past,  (ledioed  innkiog  any  aneh  amendmenu 
S8  this,  unices  it  nppeared  that  unlesa  sach  an 
sineDdmeot  was  made,  the  plaiotiff't  claim 
would  be  barred  liy  the  Statute  of  Limitations. 
No  such  consequence  ww  suggested  in  the 
present  case,  and  therefore  the  result  waa^  that 
tbe  amendment  could  not  he  made. 

Bantow  supported  ibe  rule,  and  submitted 
that  the  amendment  aufficiently  extensive 
m^\it !«  made  without  amending  the  wcit,  aa 
amending  the  iaanc  would  be  anfficient.  The 
writ  might  be  against  aetera),  and  tbe  decla- 
ration atfiiust  «ne,  Jf,  therefore,  the  plaintiff's 
preceediaga  wcf  e  treated  aa  having  been  taken 
Sfrainst  one,  alikough  the  writ  was  against 
Kvecal,  and  an  amendment  made  hi  conformity 
wiih  that  Buggestitin,  nothing  need  be  altered 
ia  the  writ,  aa  there  wouM  then  he  no  sub- 
itaatial  varhinee  between  the  writ  and  the 
inbscquent  proceedings  In  tlie  cause.  That 
woiihl  take  the  case  out  of  the  general  rule 
which  the  Judge  had  kid  down,  not  to  allow 
sny  amendments  in  the  parties  to  a  cause  unlesa 
there  was  danger  of  the  Statute  of  Limitations 
raamng  against  the  plaintiff's  claim. 

Colmdgt^  J^  iaid»  be  thought  the  amend- 
neot  might  be  inMle  in  the  manner  pronoeed 
withaiit  iuterferlng  with  the  wfit,  and  there- 
fwt  made  the  mle  abaolute  for  tbe  amendment 
OS  payment  of  all  the  costa  of  both  defendants 
iiown  to  the  present  time,  of  this  application, 
aud  the  defendant  whose  name  remained  on 
ii»e  record  having  leave  to  plead  de  novo. 

Rule  absolute  accordingly. — Palmer  r.  Bfaie^ 
E.T.1841.    (i.B.P.C. 


»ATI  OF   WRIT. — 198UB. —  LACHES, — ^ATTOn- 
HBT. — nSFBNCB  IN  PSBSOlf. 

V^  party,  noi  an  attorney ^  cond¥^  hii  defence 
inpertan,  heUltaMe  to  the  enme  rutee  of 
pnctice  at  if  the  defence  wne  under  the 
conduct  of  an  attorney  /  therefore,  where  an 
waff  was  delivered  on  the  13M  March,  mie- 
dnerihin^  the  date  (^  the  writ  ofsummtme 
h  tekkh  the  action  was  commenced,  the 
diky  t9  avail  himsef/'^the  Ejection  fram 


that  day  ttH  the  \(ith  j4prii  wai  held  tueh 
laches  as  cured  the  irregularity. 
In  this  case,  an  action  was  commenced 
against  the  defendant,  who  was  not  an  attorney, 
but  who  defended  In  person,  and  the  iasne  was 
ultimately  delivered.    In  that  issue  the  date  of 
the  writ  of  aommona  waa  deacribed  as  of  the 
23d  December,  1840,  although  it  had  been  to 
fact  served  on  the  8th  Jannary,  1841.    The 
delivery  of  the  issue  took  place  on  tbe  13th 
March,  and  notice  of  trial  waa  nerved  on  the 
16th  April.    An  attorney  was  then  employed, 
and  on  examining  tbe  issue,  it  waa  perceived 
that  tbe  error  in  question  had  been  committed 
in  the  description  of  the  writ  of  summons. 
The  death  of  the  attorney  and  consequent  dis- 
arrangement, prevented  the  defendant  making 
an  fipplication  to  the  court  on  account  of  tbe 
objection  complained  of  until  the  1st 'May. 
Tbe  objection  waa  clearly  a  fatal  one,  and  the 
proceedings  ought  consequently  to  be  set  aaide^ 
CoUridgt,  J.  said,  that  if  parties  thought 
proper  to  conduct  their  proceedmgs  in  person, 
without  the  aesiatance  of  an  attorney,  they 
must  he  bound  by  the  tame  mles  aa  if  they  had 
puraued  the  ordinary  eonrse.    The  delay  since 
the  16th  April  was  satisfactorily  accounted  for, 
but  that  was  not  the  case  with  respect  to  the 
delay  which  took  plnce  from  the  I3tb  March  till 
the  IGth  April.    The  defendant  in  the  ordinary 
course  waa  bound  to  be  aware  of  «my  objec- 
tions which  existed  tp  the  proceedings  of  hia 
opponent  in  conducting  the  suit*  and  the  fact 
of  th^  defendant  proceeding  in  peraon  did  not 
free  him  from  that  obiigaiioo.     The   rule 
pcayed  fpr  mus^t  therefore  be  refuacd. 

Rule  refused— Cirrr^  v.  fiowher,  E,  T. 
1841.    Q  B.  P.  0. 


ARTICLBD  GUIBK,*^niff  HAn«lll«   ARTXCLBS. 
•«-ABaC0N  niMd  (^P  M ASfB  R. 

If  the  business  of  an  attorney,  who  has  an 
articled  clerh,  declines,  and  he  ti/terwards 
abscond,  the  Court  wiU  discharge  the  clerh 
from  hfs  articlei. 

V.  Wil^tms  applied  for  a  mle  to  shew  cause 
why  the  articles  of  an  articled  clerk  should  n<4 
be  discharged.  The  affidavit  on  which  the 
application  was  founded  stated  the  person  to 
wImmr  the  applicant  was  articled  bad  so  far 
lost  his  business  as  to  render  it  impossible  for 
the  clerk  to  obtain  that  instruction  and  im- 
provement which  it  waa  the  obiect  and  iuieu-^ 
tion  of  the  articles  that  h^  should  acquire. 
Ultimately  the  master  had  ahscooded  from  the 
country,  no  one  knew  where.  Under  these  cir- 
cumstances^ it  waa  propoaed  that  tbe  clerk 
should  be  discharged  from  his  articles^  in  order 
that  he  might  be  artioled  to  another  master, 

Coleridge,  J.,  granted  the  rule^ 

The  mle  was  afterwards  made  nbsolute. 

Rule  absolute.-^iS'jr  parte  Thomas,  £.  T. 
1841.    Q.B,P,C\ 
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CAUSE  LISTS.— THiiiiy  Term,  1841. 

€iutm'i  S(ti(|. 

mbw  trials. 

JZoRolRtMr  undetermined  at  the  enH^Emter  Term, 

1841. 

Miekaekmu  T&m,  1839. 

DeTon— Neck,  ezor  ▼.  Siiitrt-»Jr«mlRf 
Hants— Doe  dem*  of  Reming,  Esq.  r.  Stiook  and 

anr.— £rfc 
Korthumberland— Bninton  ahd  othen.T*  Hall— 
Alexander 
M  Nixon  V.  Nanney,  Esq.— IF^^- 

flwm 
Lancafter — Smith  r.  Bardekin — Aieganitr 
,9  Hichardson  ▼.  Dunn— Oenape/I 

,y  Fielden  t.  Sedden  &  on.»  extriz.  & 

ezora.    5afne 
„  The  Master,  Wardens,  and  Society  of 

the  Art  and  Mystery  of  Apothecaries 
of  the  City  of  London  ▼.  Greenoagh 
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,»  Green  and  ors.  t.  Smithies— DitmAtf 

HUary  Term,  1840. 

Middlesex— Mason  r.  Pftynter,  Esq.— Ae/ly 

,,  Baker  ▼.  Woollams  and  anor.— AiMe 

Blagf  ▼.  Aston — ^iesamter 
Scott  T.  Parker— £r/f 
\\  Connelly  ▼.  Holtr-^ervit 

„  Curlewis  ▼.  Corfield— /^orilow 

Kmdon — ^The  Queen  of  Portugal  y,  Rothschild  & 
ors.— Sir  F.  Pollock 
„         Nivon  and  anor.  ▼.  Devaux  and  ors. — 

Sir  IT.  W.  FoUett 
„         Wheeler  r.  Montifiore  and  on.—Ptatt 
,,         Thompson  v.  Stoart— ^iftfiMn 
»,         Ward  ▼.  Law,  Public  Officer— IPi^Afmon 

Eaeter  Term,  1840. 

Middlesex— Claridge  ▼.  Latrade— yf //oriMy  OenertU 
yy  Same  ▼.  Same— Sir  F,  PoUock 

ft  Roxburgh  ▼.  Devon,  Esq  —Kelfy 

^      „  Impett  r.  PhQIips— Jinrvit 

»»  Snagg  y.  Grosme,  sued  with  Land — 

Oiwder 
„  Bell  ▼.  Mantle— Pi^/ 

.,  Carpenter  y.  Wall  a  prisnr. — Humfrey 

,,  Lane  and  ors.  v.  Burghart — Cowlu^ 

„  Keily  t.  Curlewis— W^,  U.  Watson 

„  Bingham  r.  Stanley— iB.  K  mUiamt 

„  Foxcroft  T.  West— ^^SctfMn 

London — ^Elwand  r.  Melville — jittomef  Generai 
,,         Elwand  r.  MelnUe—  Wtgktmwt 
„         Collard  and  anor.  r.  AlUsoa  and  anor^— 

Sir  IT.  Jr.  FhUett 
„         Hackwood,  who  has  survived,  &c.  v. 

Somes— /Z.  V,  Richards 
„  Benson  v.  Blunt— ^.  U,  Watson 

Leicester— Hopley  v.  Crockett,  elk.— Adams,  Seij. 
Warwick— Doe  d.  Earl  of  Abergavenny  t.  Hawkes 


Northampton — Davies  v.  Thom|ison— Alitfer 
Hnssex- Candle  v.  Seymour,  Ksq.— PAi// 
Surrey — Cantwell  v.  Saunders— ^oim 
\,         Darby  v.  Harris  and  or%.— Piatt 
„         Hornby  v.  Coulton— C.  C.  Jonee 
Gloucester— Slatter  v.  Oakley- Z«d2iw,  Seijt. 

„  Davies  v.  Black,  dk.— ra(<b««/,  Seijt 

Beikfl^Doe  d.  Ewer  v.  WUlis— Z^tuMMcr,  Serjt. 

„       Eblett  V.  Haalam— JDm 
Stafford— Doe  d.  Elwell,  assignee  t.  Hordem  and 
MXg^x^Talfimrd,  Seijt 


Worcester— Aston  v.  Qandon^^  WhmtUip 
Chester — Fitton  v.  Hammersley — Jends 
Denbigh — Jones  v.  Overton — CrestweU 
Radnor — Lewis  v.  Meredith  and  ors.— V.  Evaast 
York— The  Manchester  and  Leeds  Railway  Com- 
pany V.  Fawcett— ^/eraiidSer 
Norfolk — Browne  v.  Clarke,  sned,  Ac. — Sir  F, 
PoOock 
„        Sbeppard  v.  Da;  and  ] 
Backs — Champion  v. 
yy       Same  v.  Samo— .^Aidlmw 
,9        Clayton,  Bart.  v.  Corby— ^bsM 
Devon— The  Honble.  N.  Fellowes  v.  Clay— Sir  H^, 
IV,  F^Mett 
„       Doe  dem.  of  Williams,  Bart.  ▼•  Nanc»- 

kivill'— Crowds 
„        Green  v.  Eales— -ZXere 
„        Doe  d.  Earl  of  Egremont  v.  HeUings — 

2  causes,  Bere 
,1        Ramsey,  tiie  younger,  &  an*  v.  Beaver — 
M.Sndtk 
Somerset— Andrews   &  anor.,   admors.,   Ac.  v. 
Goodfeliow  &  anor. — Bompea,  SeijC 
„  Pharaxin  v.  Johnson— S^nne 

,9  Padfield  v.  Tapp— £r/^ 

„  Doe  d  Avery  v.  Avery— iCby&Ae 

„  Doe  d.  Eari  of  Egremont  v.  Date  A 

anor.— Bere 
„         Same  v.  Williams  A  anor. — Same 
„         Same  v.  Stockbam — Same 
„         Doe  d.  Earl  of  Pgremont  v.  Bellamy— 

2  causes,  Bere 
„         Same  v.  Pulman  A  others— Ahm 
„         Same  v.  Warden  A  anor. — Smme 
„         Same  v.  Gould  A  others — Same 
Hant»— The  Queen  v.  Aahley— £riSe 

Trinity  Term,  1840. 
Middlesex— Doe  v.  Hark>w  A  oth«r»— £.  T.  WU- 
Uams  for  defendant  Warren 
„  Doe  d.  Warwick  v.  Coombes  A  an- 

other—Aeliy 
„  Curlewis  v.  Cox— £«f 

London— The  Queen  v.  Jacob  Ahrenfield  &  three 
others— Sir  F.  Pollock 
Pipe  A  anor.  v.  Steele  A  Harvey— Aell|F 
Afickaebnas  Term,  1840. 
Middlesex- Ingram  v.  Bingham— AWly 

liirepiem) 
„  Kilpack  V.  Major— P^f 

,»  Dundas,  derk  v.  Hoey,  Esq.— £rfc 

„  Barling  v.  Faterson— JBy/!et 

London— Keane,  Bart.  v.  Hotchioson  A  otben^ 
representatives,  Acv— ^<l.  Oenermi 
„       Tecblenhorg  v.  Treffrey  A  anor^-^«8»» 
Cardigan— Doe  d.  Hughes  A  ors.  v.  Evans— J.£<Mai 
Chester— Washington  v.  Hartham— ITdUy 
,p       Downs  V.  Cooper— Co//^AciiR 

\Jn  rtptevsnj 
Anglesey— Williams  v.  Jones  A  anor.— IF<r^ 
Derby— The  Queen  v.  Inhabitanto  of  Heage— 

Adams,  Seijt. 
Warwick— Bosanquet  A  ors.  v.  Boulton  and  Cook- 

nell "  Ooulbum,  Seijt. 
Suffolk — Brooke  v.  Jenny  A  anor. — Keliy 

„       Jones,  a  pauper  v.  Ourdon— ^oaie 
Monmouth — Stonehoose  A  another  v.  GenI— iL 

r.  Richards 
Oxford- Smith  v.  Clinch— IT.  J,Ales«md€r 

„        Grace  v.  CUnch— Amm 
Wilt»— Thompson  A  ors. v.  Phillips— Boipjwi,  Sqt. 
„       AUum  V.  Fryer — Erie 
„        Same  v.  Same — Crowder 
Devon^Luscombe  v.  Pretr^ohn — Erte 
Somerset— Doe  d.  Graham  A  anor.  v,  Hawkins— 
I,  Seijt, 
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SMienel — Vfwkt  t.  TMng  &  on. — Erie 
Bristol— Taylor  t.  Qreenwood^5«ne 
Sonex — ^Doe  d.  W]riMlhtin  &  anor.  ▼.  C*rew^» 
CftoMcO,  SojL 

,,        WUkinsoD  r.  Martin— PAi// 
Ehcx — ^Bsjnci  t.  Brrwiter— Anntf 
,y        King  ▼.  Greenhill — Tkniger 
„       Bmran  ft  aoor.  ▼.  GvardUnt  of  the  Poor  of 
Tollbridge  Union ,  connty  of  Ktnt--Pimit 
Sorrey — ^Hawker  r.  Marshall— PiS*/f 
TcKTk— Johnson  and   another  assignees  r.  Con- 
stable Bart,  and  another— ^/eMwfcrj 
,,       Fnwcetl  and  another  ▼.  CalTert— ITor//^ 
Thwbam     Johnson  ▼.  Blenkensopp,  Esq. — Sinme 
„  The  Gnat  North  of  England  Railway 

Company  ▼.  Webb — CcwOmg 
„         Dixon  ▼.  Ormsby  and  others— CVenwtf 
Nathiimberland— Cliapman  r.  Becltinton—- AnM 
Lancaster— Heane,  elk.  ▼.  Stowell,  elk.— J^mm 
,f  Doe  dem.  of  Myott  r.  The  St.  Helens 

and  Rnneom  Gap  Railway  Company 


HUmry  Term,  1841. 

Middlcaez— Waters  v.  Earl  of  Thanet— ^//.  Gem, 
,,  Content  and  others  t.  Chapman  Esq. 


y.  Feters  ▼.  Elderton   and  othei»*8ir 

F.PoUtek 
M  Beetham  r.  Cooke  and  ork— Sir  W, 

FoUeit 
^  Heilewell  t.  Dearman  and  aoor.— iir«% 

„  FUther  ▼.  Stobbs  and  anor^—P/kHf 

,,  De  Villa  ▼.  Val  Marino— 5«aM 

Undoo— Fuller  y.  WUson— 7*A<^fer 

,^        Brooks  &  an.  t«  Macleod— Sir  F,  PoOock 
,y        Jackson  and  anor.  t.  Thompson — Same 
„        Gibson  and  another,  assignees  r.  Sorrey 

Csnpl  Company— -j!aiN< 
,,        Mflward  ▼.  Hibbert— Sir  W,  W,  FhOeit 
„        Moffatt  and  another  r.  Sidney— i&^ 
„        The  South  Eastern  Railway  Company  r. 
Rowe  the  younger— PeseorJI 

JSMier  Term,  1841. 
Middlesez- Ewing  t.  Osbaldeston— ^//onuy  Gem. 
,,  Egan  ▼•  The  Guardians  of  the  Poor 

of  the  Kensington  Union,  county  of 
Middlesex--Sir  F.  Pollock 
^         Nicholson  and  another  v.  Ball — Same 
„  Fetherick  ▼.  English  and  on,—'Tketiger 

for  defendant  Waskett 
„  English  ▼.  Fairbum— P/ii« 

y,  Ashmolev.  Wainwrlght  &  m.-^Bylet 

,,         Vassiere  ▼.  Cowran  ancl  anor. — Afcrfia 
Loodo»— Albon,  trustee  Ac,  ▼.  Haymaii^/>/!B// 

„        Sidney  t.  Belcher  and  another— IP'SUfWBpy 
Sarrey^— Robinson  v.  Turner— Sir  F*  Pollock 

„         Mason  t.  King,  Esq^7*Aet^«r 
Bcrtfbrd— Doe  d.  Crawley,  Esq.  ▼.  Williamson 
apd  others    Same 
„         Osboni  ▼.  Kilpfai— Pib/f 
Rent— Allhisen  and  anotber  t.  Strange — Same 
Warwick— Cooper  ▼.  Block  and  others— AWiM>9vy 
Gkunoigan— Doe  dem  of  Duke  of  Beaufort  ▼. 
Gough— iSWiW/or  General 
„  E.  Thomas  t,  B.  Thomas—^.  F.  Wil- 

Hamt 
Chciter— The  Mayor,  Aldermen  and  Buigesses  of 
the  borough  of  Macclesfield,  in    the 
connty  of  Chester  r.  Walker— Jiervir 
„         Doe  dem*  of  the  Mayor,  Aldermen  and 
Burg^ses  of  the  city  of  Chester  r. 
Francis— SisMM 
Cansrron— Roberts  r.  Jontt— i^owe. 


DenUgh— WaUams,  elk.  ▼.  Hnghes— TWiuml 
Monmouth— Moigao,  Bart.  r.  Powell—^//.  Gem. 

„  GroTcr  r.  Price — Ta^mard,  Seijt. 

Hereford— Brydges,  Bart.  ▼.  Lewia— iMi^  ] 

Worcestcr^Doe  d.  Erans  ▼.  Page— God^m 
Sufford— Blagg  ▼.  Appleby— IFiXfe» 
Cornwall— Roscorla  t.  Thomas— jBbm^at,  Serft 
„  Collins  T.  Horrell,  the  younger— £r/W 

„  WalHs  r.  Frsane  and  another— Amm 

„  Edmonds  r.  Same— OrMfdb» 

Wilts— Ogilrie  ▼.  Dallimore— ifoii^M,  Seijt. 
Derouw— Atkinson  t.  Raliegh  and  others— Jfeai^, 
8ef||t. 
*<       The  Qoeen  ▼.  J.  Ames  and  aauh^Erle 
"       Finsent  ▼.  Knox— C^mmfcr 
Somerwt'— Doe  d.  Parsley  t.  Day  and  othen— ■ 
Xelfy 
«<         Uver  T.  Hawkins— &/;? 
*'         Doe  d.  Goodlands  ▼.  Franklin— iS^hm 
Hants— Mant  ▼.  Collins  and  another— CVmnfo- 
Cambridge— Barley  r.  Sandki  and  ar^^Amdrems 
Bedford — Doe  d.  Crawley,  Esq.  T.Williamson  and 

others — Same 
Soflolk^Doe  d.  Pye  r.  Bramwhite-^Jme 

*'        Denny  r.  Clark— Anne 
Norwich — Stannard  ▼.  Bush — Gammimg 
York— Doe  d.  Metcalf,  of  Ivelett,  t.  Metcalfe  of 
Thwaite— O-ctmwtf 
"        Kingr.  Procter— Jlme 
Lancaster— Monn  &  ors  ▼•  Negreponte— ^^«a»ifer 
*'  Anderton  ▼.  Chaffer— i^eiiw 

<<  Catterall  t.  Kenyon  and  wife— Amie 

*«         The  Queen  ▼.  Scott  &  anr— CWiiiwcf/ 
Durham— Bedley  t.  Bainbridge— ^/bMndb* 


SPECIAL  PAPER. 

Eaeter  Term,  1841. 

S^  GA««/0r— Archbishop  of  York  and  others  t, 

Trafford— ^pccio/  eaee 
WkUe^Vmul  T.JuaeB-'epecialeate 
WUie,  4  if:— Doe  d.  Rayer  and  others  t.  Strick* 

XtJiA^epeeial  eate 
dfanom  ^  D.—VrtiDciu  and  others  r.  Bull  and  anr 

special  case 
Roy  if  Co.— Milward  and  others  t.  Hebbert  and 

another— cfem  A, ' 
Meggimm  if  C».— NewtOn,  Esq.  t.  Cbnstable,  Bt. 

and  others— dlnn  A. 
Sweet  if  Co.— Baker  t.  Greenhill  and  others-ni^f* 

daicate 
IFZUtemo- Williams,  Gent  t.  Jones,  Geat-iAm  J. 
JhnfooU—Owtn  ▼.  Adams— <f<i*  A, 
IFMtaAcr— Hinfon  r.  Df  bdin  and  ors— dbn  A, 
Hewitt  4r  7*.- Ptarse  ▼.  Sherwood— jpeda/Mn/fef 
AAor— Bennett  and  others  ▼.  Flight— <ton  A* 
/kili|^hiy— Colman  t.  Groom— dbn  A. 
Howard    Howard  ▼.  Gouett  and  others— dhw  ji. 
Cpe— Fransham  and  anr  t.  Peile— ifna  A, 
Bafley  fj^J.-^The  Cheltenham  and  Great  Western 

Union 'Railway  Compy  T.  Daniel 


AdBmgtam  if  C».— Smith  t.  Faulkner  and  another. 

In  replevin — dem  A* 
Bayleif  if  J.— The  Cheltenham  and  Great  Western 
Railway  Company  ▼.  De  Medina 


BecOey  if  O.— Morris,  assees  of  sheriff  of  Middle* 
sex  ▼.  Matthews  and  another>w 
demA.     . 

R»ifW,  OiUrrf Aaw--Baker  t.  Adams— dbn^. 

Temkkae    King  r.  Share— -jsprcto/  caee 

Cbm/AnHrf/^— Johnson  t.  Fanlkner ^  in  repln-— ifMi 

DHUvemtfii  if  J.— Bull  and  ors  ▼.  Inwood— ifrai  A 
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Caii9  Lists,  IViVt/y  Term,  1 84 1  r 


&nn^-«Cooell  am!  linotlier  ▼.  Qoodinftii-«^iii  ji, 
JemdngM  ^  C^.^Richardt  r.  Dykt  aid  aaother^ 

IT.  ^  E,  />jnl»— Cbnpman  t.  BeecfaAin,  in  rephi— 

Wing  tf  T, — GArton  ftnotber  t.  RobiKra— rf^m  A. 

Honk — M  array  ▼.  WUDmns^ilpM  A. 

Clarke  Sf  M. — ioaei  t.  DownmaB— ifart*/ cmc 

Lewk-^hewj  r:  Midland-^em  A. 

Almmey  fy  G.-^«Stiihley  and  anotbrr  t.  Beattie — 

dtnt  A. 
MertdUk  9f  Ii.«^8pi7  v.  BnHtlfifflil-'^ifWtfte/  mm 
^cAe— Spilsbury  and  another  r.  Cloif^li  and  anr 

— ^mAk 
White  9f  W. — Vwighan  &  another,  admit  v.  Mbr- 

gan,  HdmiK--dcm  A, 
Edwardi — Prpg  v.  Miller — dem  A, 
5yr/fMy— BlniTK-nthfth  trading  &«.  ir%  Gaktellaid  and 

hiioi(fcir^«<lnn  A, 
Cl'^te^SvBAfki  r.  Claioh — dtm  A. 
Todd^TAyloty,  Rolf  and  otbers^«*«rfin  jtf. 
TflflM-^Taylor  ▼.  Momt-^^m  Ai 
SmilhMnn  if  A/.~Cooke  r.  Hiddall^— Mm  A. 
(?Mife,>r.<^.Otttier  ▼.  Plidwick--^«iM  A, 


CROWN  PAP£R. 

Trinify  Term ,  1 84 1 . 

Deronshire— The  Qneeti  r.  BltfeaWtll  Shilar  and 

iHKither 
Vorkahire*-The  Qncon  r.  Wm»  Wfit,   HuH  and 

Selby  Railway  ConrpMry 
Lancashire — The  Qneen  r.  Mancliester  and  Leeds 
Railway  Company 


Gloueestenliii^— Tkt  Qneeo  r.  01oa«eM«r    mi 

BirmiBgham  Ditto 
Carnarron— The  Queta  r.  Christopher  Ali<»rcicM 
Vorkshire— The  Queen  r.  York  and  North  Midland 

Railway  Company 
Berkshire— The  Qtieen  r.  Henry  Denne  «M  on» 

justices,  &e« 
Lanoaahirtf^Tbe  Queen  r.  Isaac  Hiyrginliottom 
Middlesex — ^Thr  Q"«n  ▼•  London  hnd  Birming- 
ham Railway  Obmpany 
»»  -        Saihie  v.  Same 

f»  The  Quten  r.  BastefH  G^iolies  Rail- 

tray  Company,  Ex  patrte  Price  and 
others 
if  The  Qnech  r.  Ssoiei  on  (ihHiecntioD 

of  OQAlirigrtc>gr 
Shropshire—The  Queen  r.  Justice  ofSilop 
Laicceterafaire— The  Queen  v.  LeieetCerslive  mi 
Northamptonshire  Union  Gnaal 
Cowpfemy 
Yorkshire— The  Qiteen  r.  IttlmbitnnCs  of  Clink 
Somersetshire— The  Queen  v.  iahaWitants  of  Lyd- 
eard  St.  Lawrence 
•,  tlie  Queen  v.  William  York 

LM«ey— The  Qoeen  r.  TniiabiOiftt^  of  Eojit  VHIc 
LaiNriUMfie— Hje  Qne^a  v.  Gaahlmni  of  Wigao 

Union. 
Ip^wtrt-— Tlie  Qhe^n  V.  Mifrof  ofloiK^ich 
Derbyshire— The  Queen  r.MitHsjnd  Counties  Rail- 
wAy  Com{)any 
„  The  Queen  v.  Sartie 

fisseic— Th«  Qtfeen  v.  ^hn  Piett«   Cruden  and 

•     Others 
Wilts — The  Queen  r.  J.  Sf^iWlcftMn  i^d  three  ors. 
London— The  Qwerti  r.  IwhabH^ttttiof  St.  MfehsrI, 
Crooked  Lane. 


Silling i  in  Tri70iy  Term,  TSII. 

<^jitci                                      litfuittf,  Niii  Prius. 

^atnrctay    '-      May  22     -             -            -           -     T^rd  dbh.i{er  

Monday       •        -     24     Tercajptory  Paper        -    Lord  Abinger  

Tuesday       -        -    ^6                   

Wednesday  --26-           -           -.-.           -           ..  MitnTlt'^eii,  Ist  Sittftig 

Thursday     •        -    27     Circuits  chosen  -          -    -            -            -          -  >>o  ?  i-«  aj«„..,^™,., 

Friday          *•       ,-    28     -            -            ...            .            .          .  j^^  J  by  Adjoummcat 

Siiturday      -         -     ^9     -             -            *          "     Lord  Abinget  

Monday       -        -    31     .Special  Paper    -          -                 

Tt/esdiiy       *      June  1     Rrrors  -            -          -    *.      .      .            .;          .  LobdM,  1st  Sitting 

Wednesday  ^        -      2    Special  Paper    •          -                  — -. 

*rhur»day     -        -       .3     -            -            -           -     Lord  ^Air^er  * 

Friday          ..4*             .             --„            •            ..  MfdeTlcse*,  2d  Sitting 

liZi7  '■    :  TspecLikpcr :    ::     :     :    :  S::}by*ajou,.-,« 

Tuesciay       -•8«             ••          •           *-            .--  Ldrtdcfn.l^d  Sitting 

Wednesday  -        .      9     -            •            -          -     -            -            -          -  Do.  by  Adjoufnut*rt 

Ttinrscfay     -        -     H)     -            -             -          -     Lord  Abinger  *^ — '-^ 

Fridsjr     .-         •U-             ^             -           -     t.onl  Ab'ingef  *    ■'      » 

Saiwpda/     -        -     li   ,-            -            -          -                  ■«- 

PKR'BMPTORY  PAPER. 

Hules  enlarged  in  Mimdoiy  >he  24fA  dhy  d/  il/rf^,  1^  II. 

To  be  taken  at  the  Sitting  of  Uie  Court. 

Date  Rule  Nisi.                       PMntif,                                       Defendant,  Cawuel, 

Srd  M4y»  1  fl4l     -    In  fhe  MtrtHer  of  Tie  R«v.  Benjamin  Barloer,  Clerk  •    Sir  K  Ptdloek 

28th  Aiit41»  1941  -    Doe                                       -     William  Uwen  -  .  Mr.  Atkert^ 
(antf  12  other  actions  at  thd  suit  of  the  satbA  platnliff) 

aVat  April*  Idil  ->    Le  P(5re                                  ^     Skinner  -    Mr.  C.  C.  Jmet 

I7lli  April,  l«4l  -    Hawvrth                               ^     Fletcher  the  yr  -    Mr.  T 
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Datt  RmU  am. 

5th  Mat,  1841  - 
6Ui  May,  1841  - 
23rd  April,  1841  - 
24th  April,  1841  -. 
16th  April,  1841  - 
23rd  April,  1811  - 
Isl  May,  1841  - 
8th  May,  1841      - 


Wood 

Cdlman 

Dixon 

Dixon 

AddliMcU 

Rutter 

Foster 

Httll&JUbor. 


KirrUon 

Priii|f 

Motteran') 

Motteran 

Pinch 

Chapman 

Pointer 

Such 


19th  April,  1841  -    Smith 


Bwlargei  H  TiMtidMff  299k  Mmy,  1841. 


-  .  Mr.  PinU 

•  Ml*.  Kmgahike 

-  S\TF,Polh9k 

.  Mr.  BwiU 

•  Mr.  ErU 

•  Mr.  Serjt.  UMaw 

•  Mr.  ilmt^rtt0 

A  UtiBwM 


SPECIAL  PAPER. 

Brnuauttfrom  Easter  Term.  1841. 

For  Judgment, 

Doe  d.  ToJd  v.  Duesbery,  (heiird  t6  Ndv.  IftitJ)— 

tpermtciue 
Jarkaon  t.  Hanson,  (Amtx/  10  Fth.  ISAl)— demurrer 
Webb,  treasr.  &c.,t.  James  and  orft.,  {hetrdZMay. 

Wjld  T.  Pick  ford    and  another,  tn  raxe,  (heard  13 

Inglit  and  otiiers  ▼.  Haigh,  {kntni  13  ifky  1841)— 
dUt9 


VriTtfOli,  )ptib.  o!fr.  &C,  V.  ttkitn  *«d  OlhCrt— ^- 

Priot  T.  riembrow  and  another— </t7/o 

Snmnerb  V.  Bfill  Knd  undtber— ^eAmrtVr 

Jofdin  r.  Crotnp — <nHo 

rra«i*r,  pub.  6fTv,  kt,  V.  We^sb  and  bxt,^-^iU 

Wilson  t.  Lloyd  STiif  RoblnROt^— rff^/b 

Bain,  regd.  offr.  v.  Cooper  and  anor. — ditto 

Schild,  the  elder,  r.  Kilpin — ditto 

Howard  t.  Crowiher — ditto 

Bain,  pub.  olfr.,  t.  CdOpef— </f//d 

Newton  v.  Wilmot,  Bart.— </i/to 


NEtt^  tRlAL  PAPER. 

For  JudgtnMt, 

Aamd  Miduulmat  Term.  1940. 

ComiVAT!,  Mf,Jkifite  CtUeri^ge—Oniley  r.  klnHrne^  heard  11th  Feb.,  1841. — Afr,  IBfh, 
Comwally  HiinH(«il  y«  Bourne,  heard  Uth  Feb.,  l(s4I.^A/h.  B¥k, 

'  Moved  ajter  the  fimrfh  dHy  of  Hilary  Term.   1841. 

Iliddleiex,  Mr.  Barom  Ao^e— Marston  r.  Allen,  heard  23rd  April,  1841.— Afr.£.  T.  HWiam*. 

Mftomi  Emt4r  Term.  1841. 
Tendon,  Z#.n/.rfMkref-^Vsrt«11of  ▼.  CpmmtkX  and  others^  hcnnl  .'i(HH  ApriU  1841. --»A<.  Cr*Uk^ik    . 
LonAnn,  i;.«rfit  ^6ib^r«>«^Ani^  ^^  <>^)<<^> ^*  Teinpi'rley,  heard  30Ci  April. — Mr,  Ftae^k, 
DtiVf,  f.«vW  Jlteyer-'Bawih  vw  RnjKttm^  hsnrd  ^h  May,  I841.^-Jirr.  BMig^^. 

For  ^rgum^t. 
Mooed  Mieh^moi  Ttrm^    1840. 
^^mteleP,  Mr*   JUmtkit  Orfpifr%g  ^fcheH  ani  others  r.   Watson  and  aatfthtr^   |Airt  hoard  ilth 
Feb.^  1841  <—A/r.  Suyvam  BoMpm* 

Moved  Easter  Term,  1841. 

Warwick,  Lord  /l»li^<f*  Sal— n,  niiitnsc^  dto.,  r.  Matthews  — JlfK  Sei^^ema  j4dam$. 

Warwick,  Lord  WAin^er— Sa&noft,  assign^,  &c.,  t.  Matthews— A/r.  A/.  i>  //<//. 

Hrrtford,  ^rr/  7?niiMa»— SUuttlcworkh,  and  others,  assffcneea,  te^  p.  Wy^t.^^-^^n  S^l.  Cham^. 

Cbeluuford,  Mr.  Baron  /'orie— -Welch  v.  Chapman.— JK*.  ii.  Ao^n^ 

Miidstone,  Lord  Xlmiium— Bast  r.  JewelL— Afr.  TkeHgrr,   - 

Mtidstone,  LordDenman — Chatwin  r.  Btigbt.— ^ir.  Comev 

Lewtt,  Mr,  Baron  PorAe— Beediinff  r.   Webtbrooke.«--Arr.  Set^^ewtt  Shet,  j 

Kingston,  I^^c/ DeftviAii— iTodd  ithd  AtTbthcr  r.  finrily  and  aootfaeiv.-r- ATr^  Tkesxfrer, 

Kingston,  Lord  Dexman^^WKxilt  ttad  otfatfrfe,  exetutrix  and  executors  v.  EJUott  and   another.—     ^ 

A>.  Strjdnu  VimnntlL 

Stafford,  Ifr.  Baron  (rumcy^Hodgetts  and  another  T.  PlTrish.— )l//.  Serjeant  Tal/uurd. 

Olouccaicr,  Afr.  ^aron  Guni<y— Bishop  p.  Alvia.- A/r.  Seijeaut  Tal/ourd, 
Durham,  Jfr.  A^^r^ ^(^i-^Jdi  the  younger  v.  Wtlliamson,  bkft.^^i'.  iAi«tfpAtr« 
Durbtm,  Mr. Baron  i?o^e— Wallis  p.  HarriMon  and  others. — Mr,  Knowlea, 
Dnrham,  Mr. Baron  /Zoi^e— Addison  v.  Williamson,  bftrtw  on  afllk^viti*^AM  Ortm^^ 
jwk,  Mr.<Jntiiee  Maule^fAhtf  v.  fWUdd-^Mr.  Alexander. 

><Mi,  JIK  </Hilfee  A/jac/f^^Kiflflf  and  others,  assignees,  Arc.^  P.  HndgMhi. — Mr.  Xnewkt, 
JfAcaater,  A/r.  Baron  Rol/e—TtLyler  p.  Hodtson  and  another^— itf^.  CVtoMtfe^ 

*4tc«p0Ol  (OnnAtadb  Flea*  at  Lnncaster),  Mr*  Baton  /io(re^EUis  <a  pauper)    p.  Taylor  anol  others— 

Mr,  CressweUn 
I'^'wpool,  Afr.  Baron  Rol/e—Vou\^  p.  Willoughby.— A/r.  CrestweU. 
*ff^*9^  Mr,  Baron  Ao^c-^Higg Ins  and  others  V»  Senior. — Mr.  Creuwett, 

^TC^  (Common  Pleas  at  LancaMef) ,  Mr.  Baron  Ao^e— Mtischamp  Y.  The  iifheMIt^  tttt^  Pfcfet<m 
I      ,,  Jufictton  Rtrtlt^ay  Company.— Afr.  C>'<r«tt*c//. 

fJ'«nPool,  Mr.Barom  A.{^— Davidson  (nutlh:  dffi*er) ,  &C,  f.  M'c HJregor.— A/r.  Dwtdas, 

W'ttpool,  iW^.  £tf}iMi  ifc^fe— Stewwrt  P.  fcaftty.- Alfr.  Cmm/Hifk.  •  ' 
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Liverpool^  Mr.  BartmRoifi—%fowtk  and  another  t.  Weitliead  and  anotbnr.— JIfr.  Cnumim. 

Cambridge,  Chief  Ju$Hce  7%idSvA-Brimley  and  others  r.  Momford.— Afr.  KeUy. 

Cambridge,  Chief  Jutiict  TViuia/— Hatfieldi  and  another  r.  Frym^,  esq.  and  another.— if i*.  5.  T^kr. 

Bala,  Afr,  JustUe  mmanu-^K.  Jones  r.  T.  Jones.— ifr.  WMy. 

Camarron,  Mr,  JusHee  mUianu^Dot  d.  Ellis  (a  psuper)  v.  Owens.— 3fr.  TowiuemtL 

Ruthin,  Mr,  JusHee  ITi/ttiiitf— Williams  y.  Morris  and  others.--4fr.  7\nim»emd. 

Ruthin,  Mr.  JuMiiee  WUHofiu^Doe  dem.  Psny  t.  Fonlkes.— Afr.  TbiMumtf. 

Chester,  Mr.  Justice  mUiams^Doe  d.  Rojlance  ▼.  LightfooL— A/r.  J.  Evtmt, 

Carmarthen,  Mr,  Juth'ce  CoUmtM^Dot  d.  Daries  and  others  ▼.  Erans.— A#r.  CUtfsn, 

Brecon,  Mr.  Justice  Cb/taum— Aiden  executor  r.  Probert.— Afr.  J.  Evans. 

Winchester,  Mr.  Justice  BrsMne^Dot  d.  Mundy  t.  Mosdell.— Afr.  Serietmt  Bompgs, 

Bodmin,  Mr.  Justice  I^^A/iium— Palmer  t.  Oray^ATr.  Erie. 

Taunton,  Mr.  Justice  Wighiwum  .Bishqp  t.  Fry. 

Tsunton,  Mr,  JmsHee  ^Vtoum— OiUaid  y.  Brittan  and  others.— /tfi-.  Erie. 

Mooed  q/ier  the  fourth  day  rf  Easter  Tenu, 
Middlesex,  Mr.  Barm  Gumef^King  r.  Bowen  and  another.--Arr.  M.  V.  WUUamt. 
U>ndon,  Mr.  Baron  PorAr— Neilson  r.  Harfbrd.— A^r.  Attaruef  OemeraL 
London,  Mr.  Baron  PorAe— Neilson  v,  Harford.— iS*r  William  FoUett. 
London,  Mr.  Baron  Gumey^Wtxmg  r.  King  and  others^— ATr.  M.  JQ.  IfiU, 


LAW  BILLS  IN  PARLIAMEN^f, 

SUrffftl  Uirmtsl. 

WthMaif.lMl. 
IndeniBity. 

18/A  M^,  184L 

Slave  Compensa^ioiu 
Lease  and  Release. 
Banking  CoparMier8bip» 

For  holding  Petty  Sessions  and  Sumoanfy  Trials. 

[In  Gommittee.1  Barl  Devon. 

To  limit  the  Criminal   Jurisdiction    of  the 
Quarter  Sessions.  [For  2d  reading.] 

Tithes  Recovery.  [For  ^d  reading. 

Double  Costs,  &c.  [For  2d  reading.] 

Costs  in  frivolous  Suits.  [Paseed/ 

To  amend  the  Law  of  Principal  and  Factor.  ' 


Mr.  Handley. 


Ktfttiff  of  Ctfmmoiiif . 

For  fMsilitadng  the  administratioB  of  justice 
(in  Chancery),  No.  1.   Attorney  General. 
[To  consider  Report,  Monday,  May  23.] 
To  facilitate  the  Administration  of  Justice  in 
the   House  of  Lords  and  Priyy  Council, 
^o^  2.  Sir  E.  Sugden. 

{In  Committee.] 
County  Courts.  Mr.  F.  Mauk. 

[To  consider  Report.] 
Banlcruptcy,  Insolvency,  and  Lunacy. 

[In  Committee.] 
To  remove  objections    to  the  admissbn  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  BuUer. 

To  allotv  Writs  of  Error  in  Mandamns. 

Sir  F.  Pollock. 
'  Poor  Law  Amendment.       [In  Committee.] 
For  the  Registration  of  Parliamentary  Electors. 

£In  Committee.]         Lord  John  Russell. 
For  the  better  regulation  of  Railways. 

Mr.  Labouchere. 
Countv  Coroners'  Election.    Mr.  I^ackington. 
[In  Committee] 


Prainage  of  Lands. 

[In  Committee,] 
Copyhold  and  Customary  Tenures. 

Mr.  Hope. 
Administration  of  Justice  in  Boroughs. 

[In  Committee.]  Attorney  General. 

To  facilitate  the  Transfer  of  Real  and  Personal 
Property  held  in  trust  for  Charitable  Pur- 
poses. Mr.  James  Stewart. 

^Report  May  23d.l 
[Tnis  bill  paued  through  Committee  on 
Thursday,  ana  is  to  be 'reported  on  Monday, 
May  23d.] 

Designs  Copyright.  [For  2d  reading.] 

To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart. 
To  exempt  Tithes  from  Parochial  Assessments. 

Mr.  Hodges. 
Middlesex  Sessions.  rin  Committee.] 

County  Bridges.  [In  Committee.] 

Punishment  for  Offences  agait>8t  the  Person. 

[In  Committee]  Lord  J.  RusseiL 

punishment  for  Embezzlement. 

[For  2d  reading.]         Lord  J.  Roasefl. 
To  amend  the  Law  of  Sewers. 

I  In  Committee.] 
Enrolment  of  Burgesses. 

[In  Committee.] 
Tarnpike  Acta  Amendment. 

[In  Committee.] 
Stamp  Duties  on  Law  Proceedings. 

[For  2d  Beading,] 


THE  EDITOR'S  LETTER  BOX. 


The  Cause  I^ists  for  Trinity  Term  have 
rendered  it  necessary  to  defer  several  comnra- 
nications. 

The  Letters  of  -  M.  A.  J.,"  and  "One  of 
the  Unfortunates,"  will  .be  inserted  as  early  ai 
practicable. 

The  paper  on  the  admission  of  parol  eri- 
dence  to  explain  documents,  shall  oe  cona- 
dered. 

The  request  of  '^Studena"  shall  be  atten- 
ded to. 
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SATURDAY,  MAY  29,  1841. 


**  QamA  wmgit  w^  not 
PertiDCt^  ct  neacire  maltun  cit,  agiCMDiit. 


HORAT. 


THE  RESULTS  OF  THE  SESSION. 


Wb  are  now  pretty  well  enabled  to  say 
what  win  be  the  result  of  the  Session,  so 
^u*  as  the  law  is  concerned. 

We  are  still  in  hopes  that  the  bill  for 
giving  new  Judges  to  the  Court  of  Chan- 
cery will  pass  into  a  law.  So  far  as  the 
House  of  Commons  is  concerned,  there  is 
ooly  one  point  to  dispose  of — the  clause  re- 
lating to  the  Accountant  General.  We 
ihould  have  preferred  a  bill  being  brought 
in  to  regulate  the  office,  subject  to  the 
right  of  the  existing  holder ;  but  still  we 
by  no  means  think  the  proposition  of  Sir 
Sdward  Sudgen,  which  goes  to  limit  the 
fees  of  the  office  to  4000/.  per  annum,  an 
unreasonable  one.  We  woidd  certainly  go 
further  than  this,  and  say  that  in  all  future 
appointments  the  emoluments  should  be 
put  on  the  same  footing  as  those  of  the 
o^her  Masters  in  Chancery,  that  is  to  say, 
2500/.  a-yeur.  Subject,  however,  to  tins 
point,  there  will  be  no  opposition  in  the 
House  of  Commons  to  the  bill ;  and  we 
would  fain  hope  that  as  the  bill  passed  the 
House  of  Lords  last  Session,  there  will  be 
no  opposition  to  it  in  the  present.  We  do 
sincerely  trust,  in  the  name  of  the  profes- 
ttoA  and  the  suitor,  tiiat  in  the  present  con- 
vict of  parties,  the  bill  will  not  be  lost. 

Sir  Edward  Sugden  having  very  properly 
succeeded,  on  Monday,  in  postponing  the 
Chancery  Bill,  endeavoured,  on  the  same 
evening,  to  stop  two  other  bills,  which  we 
no  jnot  thmk  are  open  to  objection,  and 
whyCh,  on  the  contrary,  we  hope  to  see 
car  ied  in  the  course  of  the  present  Session. 
,^e  fint  of  these  was  the  iCharitable 
J^^  BiU,  which  stood  for  Report,  the  ob- 
J^  of  which  we  have  already  explained  to 
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our  readers.*  A  clause,  however,  had  been 
proposed  of  this  nature :  By  tiie  Municipal 
Corporation  Act,  6  &  6  W.  4,  c.  76,  s.  71, 
the  charitable  property  vested  in  the  cor- 
porations in  existence  before  the  passing  of 
that  act  was  taken  out  of  the  old  corpora^* 
tions,  and  all  their  estate  and  their  powers 
over  it  were  directed  to  cease ;  and  it  was 
declared  that  the  Lord  Chancellor  might 
make  such  orders  as  he  should  see  fit  for 
the  administration  of  such  trust  estates. 
Since  the  passing  of  the  act  new  charitable 
trustees  have  been  appointed ;  but  both  the 
Lord  Chancellor  and  the  Master  of  the 
Rolls  have  declined  making  any  order  as  to 
the  trust  property.  The  difficulty,  there- 
fore, is,  that  in  many  cases  it  is  impossible 
to  make  a  valid  title,  or  to  deal  safely  with 
this  property  at  all ;  and  in  some  instanoea* 
the  rents  cacnot  be  collected,  and  the  per- 
sons in  possession  have  set  the  corporation 
at  defiance.  In  this  state  of  thinp,  Mr. 
Stewart,  who  has  charge  of  the  bill,  pro- 
posed a*  clause  for  vesting  the  trust  property 
in  the  charitable  trustees,  who  have  been  or 
who  may  hereafter  be  appointed.  This 
clause  was  repeatedly  printed  in  the  votes* 
and  we  should  have  thought  would  certainly 
not  have  hindered  the  progress  of  the  bill. 
However,  SirE.  Sugden  thought  diflfercntly, 
and  on  this  ground  resisted  the  progress  of 
the  bill,  "the  House,  however,  was  of  a 
different  opinion,  and  he  withdrew  his 
amendment,  and  the  bill  now  stands  for  a 
third  reading. 

The  other  and  more  important  bill  which 
stood  for  Monday,  was  the  Copyhold  Bill, 
its  previous  stages  having  passed  very  nearly 
in  silence.     The  reason  of  this  silence  was 

that,  so  far  as  we  know,  no  one  opposed  it 

-  - 
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but  Sir  Edward  Sugden,  and  he  was  not 
present  on  any  other  occasion  than  the  last. 
He  made  up,  howerer,  for  the  lateness  of 
his  opposition  by  its  determination.      Al- 
though the  bill  had  passed  through  Com- 
mittee on  the  previotts  Thursday,  he  insisted 
on  its  being  re-committed,  in  order  to  ena- 
ble him  to  state  his  objections  ieriatim;  but 
finding  the  house  against  him  on  this,  how- 
ever, he  stated  his  objectwns  fully  on  the 
bringing  up  the  Report.    He  complained 
that  the  bill  had  not  been  sufficiehUy  dis- 
cussed—that  it  contained  important  pro- 
visions affecting  the  property  of  the  comtry 
•»he  objected  to  there  being  any  compnl- 
non  on  the  tenants,  and  to  the  consideration 
for  the  commutation  being  a  com  rent.  These 
objections  were  answered  by  Mr.  Stewart, 
Mr.  Hope,  Mr.  Aglionby,  and  others ;  and 
it  was  supposed  that  the  opposition  of  the 
right  hon.  gentieman  was  at  an  end.     Not 
so,  however.  Finding  that  if  he  divided  the 
House,  most,  if  not  M,  of  the  members  even 
on  his  own  side  of  the  House  would  vote  a- 
gainst  him,  he  took  the  very  unusual  course 
of  requesting  the  Speaker  to  go  through  the 
bill,  clause  by  clause,  and  thus  to  enable 
him  to  state  his  objections  ieriatim.       The 
first  clause  he  fixed  on  for  objection,  was 
clause  8,  which  authorises  the  payment  of  the 
Commissioners  out  of  the  Consolidated  Fund ; 
but  here,  also,  with  the  exception  of  a  so- 
litary hustings  speech  from  Mr.  Wakley,  he 
fi>und  himself  totally  without  support.  Lord 
John  Russell  said  he  thought  that  the  copy- 
hold tenure  was  a  national  grievance,  and  it 
was  fair  to  call  on  the  state  for  some  assist- 
ance in  getting  rid  of  it.    The  Attorney- 
General  said  that  the  bill  would  be  a  step 
towards  wiping  off  what  was  now  a  blot  on 
the  laws  of  £ngland,  and  even  Mr.  Hume 
agreed  that  the  enfranchisement  of  copy- 
holds was  a  proper  object  for  which  the  coun- 
try should  be  called  upon  to  pay,  and  said 
that  he  thought  they  were  not  here  called 
upon  to  pay  too  much.     Finding  himself, 
therefore,  standing  nearly  alone.  Sir  Edward 
Sugden  gave  way,  and  the  third  reading  was 
fixed  for  Thuzsday,  which  has  since  been 
altered  to  Weiuiesday  next.      Considering, 
therefore,  that  this  important  bill  has  the 
Hupport  of  all  parties,  with  scarcely  an  ex- 
ception, and  that  it  has  already  passed  the 
House  of  Lords,  we  consider  that  it  will 
ahorUy  become  tiie  law  of  the  land. 

It  is  proper,  however,  to  state,  that  in  the 
course  of  tiie  discussion,  Mr.  Stewart  de- 
clared his  opinion  unchanged  with  respect 
'    to  the  compulsory  principle — that  he  took 
this  bill  nurely  as  a  step  to  a  more  complete 


measure,  and  that  he  would,  if  he  had  the 
opportunity,  in  the  next  Parliament,  bring 
in  a  bill  himself  for  the  purpose  of  maldng 
the  enfranchisement  compulsory  on  the  lord, 
on  a  proper  equivaleflt  i>eing  given  to  him 
for  his  rights. 

But  here  we  think  we  may  almost  draw  a 
line,  and  say  that  nothing  else  wili  pass. 
The  County  Courts  BtU,  and  the  accom- 
panying biU  on  bankruptcy  and  insolvency, 
have  b^n  put  off  to  the  7th  of  June;  but 
this  is  only  preparatory  to  being  postponed 
for  the  session.  This,  from  the  first,  we 
were  sure  wonld  be  their  fiite.  The  English 
Registration  BUI,  and  the  Right  of  Voters' 
BiU,  liave  been  already  abandoned,  and  of 
the  kmg  list  which  we  have  given,  fittle  will 
shortiy  remain.  It  n  possible  that  Mr. 
Kedly's  Punishment  of  Death  Bill  may  pass 
in  a  modified  shape,  but  the  law  will  remain 
very  nearly  the  same  in  this  respect  as  at  the 
commencement  of  the  session. 


LOCAL    COURTS. 

The  County  Courts  Bill,  and  the  Bankrupt- 
cy, Insolvency,  and  Lunacy  BUI,  have  been 
postponed  to  the  7th  of  June,  and  from  this 
and  other  indications  it  is  dear  that  these 
measures  will  not  pass  in  the  present  ses- 
sion. 

The  various  Small  Debt  Court  Bills  which 
were  deferred  until  the  general  measure  was 
decided,  are  again  in  progress.  The  follow- 
ing resolution  was  made  by  the  House  of 
Commons  on  Tuesday,  the  26th  instant, 
under  which  these  bills  may  proceed  with 
great  rapidity. 

*'  That  in  the  present  Session  of  Parlia- 
ment, all  bills  for  the  more  easy  recovery  of 
small  debts  may  proceed  through  their  se- 
veral stages  in  manner  hereinalter  men- 
ticned,  in  lieu  of  that  prescribed  by  the  ex- 
isting standing  orders : — 

"  lliat  there  be  one  clear  day  between  the 
first  and  second  reading. 

"  That  one  clear  day's  notice  be  given  of 
the  second  reading,  and  that  it  shall  be  suf- 
ficient if  the  breviate  shall  have  been  laid  on 
the  table  of  the  house  one  dear  day  before 
the  second  reading,  and  shall  have  been 
printed. 

*•  That  there  be  two  dear  days  between 
the  second  reading  and  the  sitting  of  the 
Committee  thereupon,  and  due  notice  given 
accordingly. 

"  That  petitioners  against  any  such  bills 
may  be  heard  before  the  Committee  on  the 
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biD.  upon  a  pelitk»  pteeeated  at  any  time 
before  the  mtting  of  the  Committee." 

Under  this  resolution  of  the  hoiue,  the 
bills  for  the  following  places  have  been  ad- 
vanced:— 

For  Second  Rea^ng. 


St.  Helen's 

Newark 

Totnes 

King's  Norton 

Athentone 

Burnley 

Sleaford 

In  Com 

miiiee. 

Gainsborough 

Launceston 

Exeter 

The  other  bills  bd 

fore  the  house  are  for 

the  following  places : 

— 

Blackburn 

Salisbury 

East  Retford 

Stoke-upon-Trent 

Hatfield 

Sunderland 

Sfiacombe 

Tiverton 

Kidderminster 

West  Bromwich 

Lincoln 

Wigan 

Roncom 

THE  PROPERTy  LAWYER. 

ILLBGITIMACY. 

The  important  case  of  Doe  d.  BirtktehUtie  v. 
VarM,  \Thicb  has  been  before  the  Court  unce 
1836,  (aee5  B.  and  C,  438,)  as  ultimately  de- 
cided  by  the  Hoase  of  Lords,  has  been  very 
reccnOyreportcd  by  Mr.  Scott,  1  Scott,  N.  S., 
S28.  Thia  case,  as  our  readers  will  probably 
KcoUect,  mvolved  the  question  whether  a  per- 
lon  born  in  Scotland,of  parents  domiciled  there» 
bat  not  married  till  after  bis  birth,  though  le- 
Kitimate  by  the  law  of  Scotland,  and  capable  of 
succeeding  to  heritable  property  in  that  coun- 
ty. ^  succeed  to  real  estates  in  England,  and 
^e  House  of  Lords  has  decided,Lordi9fo»^Aam 
f**eniiente,  that  he  cannot  Judgment  was  de- 
liTered  by  rtndal,  C.  J.,  and  we  shall  extract 
a  portion  of  it.  It  collects  all  the  authorities 
on  tbe  subject. 

J  pere  can  be  no  doubt  but  that  marriage, 
which  it  a  personal  contract,  when  entered  m- 
to  tccording  to  the  rites  of  the  country  where 
we  parties  are  domiciled,  and  the  marriage  ce- 
lebrated, would  be  considered  and  treated  as 
jperfect  and  complete  marriage  throughout 
tac  whole  of  Christendom.  But  it  does  not, 
werefore,  follow,  that,  mth  the  adoption  of  the 
narnagrc  contract,  the  forei^^  law  adopts  also 
JU  the  conclusions  and  consequences  which 
now  good  in  the  country  where  the  marriage 
WM  celebrated.  ITiat  the  marriage  in  question 
WM  not  celebrated  in  fact  until  after  die  birth 
nn  2"^^®*""™***  from  the  form  of  the 
quwtioQ.  Indeed,  except  on  that  supposi- 
hl^.  ^^^^  ^«  ^»  question  at  ^.- 
J»ojrtfoUow,  tiiea,  that  because  tiie  Scotch 
»«^Q  a  marriage  celebrated  between  the  pa- 
2^t8  after  a  birtii  of  a  child,  to  be  conclu- 
we  proof  of  an  actual  marriage,  celebrate^ 


before,  a  foreifo^  country  whicU  adopts  the 
marriage  as  complete  and  binding  as  a  con« 
tract  of  marriage,  must  also  adopt  this  conae* 
quence?  No  authority  has  been  cited  from 
any  jurist  or  writer  on  the  subject  of  the  law 
of  nations  to  that  effect ;  nothing  beyond  the 
general  proposition,  that  a  party  legitimate 
m  one  country  is  to  be  held  legitimate  all  over 
the  world,  indeed,  the  ground  upon  which 
this  conclusion  of  B/b  legitimacy  is  made  by 
the  Scotch  law,  is  not  stated  to  us ;  and  we 
have  BO  right  to  assume  any  fact  not  contained 
in  the  question  which  your  lordships  have  pro* 
posed  to  us.  We  may,  however,  observe,  that 
in  the  course  of  the  argument  at  your  lord, 
ship's  bar,  the  ground  baa  been  vanously  sta« 
tedfupon  which  the  laws  of  different  countries 
have  arrived  at  the  same  conclusion.  It  was 
asserted,  that  by  the  law  of  Scotland,  the  sub* 
sequent  marriage  is  not  to  be  taken  to  be  the 
marriage  itself,  but  only  eridence,  though  con- 
clusive in  its  nature,  of  the  marriage  prior  to 
the  birth  of  B,,  that  the  canon  law  rests  the 
legitimacy  of  the  son  bom  before  such  mar* 
riage  upon  a  totally  different  fi;round,  viz.,  that 
having  been  bom  illegitimate,  he  is  made 
legitimate,  legitimaius,  by  the  subsequent  mar* 
riage,  by  a  positive  rule  of  law,  on  account  of 
the  repentance  of  his  parents  i  whereas,  by  the 
Scotch  law,  a  marriage  previous  to  his  birth  is 
conclusively  presum^,  so  that  be  was  always 
legitimate,  and  his  parents  had  nothing  to  re- 
pent of.  Poihier,  on  the  other  hand,  {Contrt^i 
de  mark^e^  part  6,  c.  2,  art.  2),  when  he  speaks 
of  the  effect  of  a  subsequent  marriage  in  legi- 
timating children  bora  before  it,  disclums 
the  authority  of  the  canon  law,  nor  does  he 
mention  any  fiction  of  an  antecedent  mar- 
riage; but  rests  the  effect  on  the  positive 
law  of  the  country.  He  first  instances  the 
custom  at  Troyes  **  Les  enfans  n6s  hors  mar* 
iage,  de  soluto  et  solutA,  puis  que  le  pere  et  la 
mere  s'epousent,  I'un  I'autre,  saccedent  et  vie« 
ment  et  partage  avec  les  autres  enfans.  si 
aucuns  il  y  a.  Sens  art.  92,  a  une  semblable 
disposition."  And  then  adds,  *'C'est  un  droit 
commun  recu  dans  tout  le  royaume  ^ue  per* 
Sonne  ne  revoque  en  doute."  Now,  it  would 
never  be  contended  by  any  jurist,  that  the  law 
of  England,  with  respect  to  the  succession  of 
land  in  England,  would  be  bound  to  adopt  a 
positive  law  of  succession  like  that  which  holds 
m  France,  the  distinction  being  so  well  known 
between  laws  that  relate  to  personal  eMut  and 
personal  contracts,  and  those  which  relate  to 
real  and  immovable  property,  for  which  it  is 
unnecessary  to  maJce  reference  to  any  other 
authority  than  that  of  Dr.  Story  in  bis  admira- 
ble  Commentaries  on  the  Conflict  of  Laws,  see 
section  430,  et  sea.  where  all  the  authorities 
are  brought  together.  And  if  such  positive 
]aw  is  not  upon  any  principle  to  be  introduced 
to  controul  the  English  law  of  descent;  what 
grounds  is  there  for  the  introduction  into  the 
English  law  of  descent,  not  only  of  the  con« 
tract  of  marriage  observed  in  another  country, 
which  is  admitted  to  be  adopted,  but  also  of  a 
fiction  with  respect  to  the  time  of  the  mar- 
riage ?  that  is,  in  effect,  of  a  rule  of  eridencf 
F  2 
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wliich  tbr  foreign  country  tlifnks  It  Tight  to 
htiM  ?  But,  achnittin^,  funr  the  Bi^ke  of  afgu- 
ment,  and  we  are  not  cfilled  m>o<»  to  f(\¥t  our 
ffp'nion  on  that  pohit,  that  B>^  lergikihme  in 
Scotland,  is  to  be  taken  to  be  Ifgitrmate  all 
over  the  world,  the  (fuestion  fetill  recurs,  whe- 
ther, for  the  porf)09e  of  eonstittffiifg  an  beir 
to  land  x»  lini^nd,  Botnething  more  is  not  ne- 
cessary  to  be  proved  on  bi»  part  than  sveli  )e* 
gitimacy :  and  if  we  are  Hght  ill  the  ffronbds 
on  which  we  have  rested  tbe  fitst  point,  one 
other  step  is  necessary,  namely,  fo  prove  that 
be  was  bom  after  an  actual  marria^  lietween 
bis  parents.  And  if  this,  be  so,  theii  upon  the 
distinction  admitted  by  all  the  writers  on  inter- 
mationul  law,  the  ies  loci  rei  iitm  muM  pretali, 
not  the  ]a#  of  the  pbtce  of  birtk.  My  lorfts, 
in  the  comrse  of  tbe  discnsskm,  some  stress  ap 
pears  to  have  been  placred  on  the  armament, 
that  if  B.  bad  died  before  A.  the  intestaite,  lea- 
ving a  child,  sttcb  child  might  baveinlieritedto 
^.,  tracing  throngb  his  legitimate  parent ;  and 
then  it  was  askeo, — ^if  the  child  might  inherit, 
why  might  not  the  parent  himself  inherit  ?  But 
the  answer  to  that  aupposed  case  app«*ars  to 
be  that,  if  tbe  parent  be  not  capable  of  inherit- 
ing himself,  h«  has  m  inh^rittfbte  blood  which 
he  can  transmit  tc^  his  child ;  so  that  the  child 
could  not,  under  the  assumed  fkcts  hate  in- 
herited ;  npd  tbeqnestion,  therefore,  becomes 
in  truth  the  same  ivitb  that  before  us.  The 
case  supposed  would  Ife  goverfaed  by  the  old 
acknowledged  rule  of  deS<<ent,  '^  ifui  doit  in- 
heriter  alp&re  doit  inheriter  alJIlM.*'  My  lords, 
tbe  two  oecided  cases  that  hate  been  relied  on 
in  the  couii»e  of  the  argument,  Sheddon  v.  Pn 
trick,  A  D.  C.  &  R.  iSo  n.  i  and  the  ^roth- 
more  Peeniffe  ca$e,  2  Jac.  «  W.  647.  do  not 
upon  Consideration,  create  any  real  (Kfficttky. 
Those  cas^s  dedde  no  more  than  that  no  one 
can  inherit  withoiftt  having  tbe  personal  status 
of  legitimacy,-^a  point  upon  wliich  all  agree  i 
but  they  are  of  no  force  to  esfnMlih  tbe  main 
point  in  dispute  in  this  case,  vis. :  that  such 
person^  status  is  sufficient  of  itself  tb  enable 
the  clHio^ant  to  succeed  as  heir  to  'laud  In 
England.^' 


CHANGES  IN  THE  LAW, 

IN  TnS  PBS8KNT  SBSSION  OP  PAKLIAMXKT. 

No.  IV. 
BANKING  AND  OTHBH  C01«ARTNVB8fiJP8. 

4  Vict.  c.  14* 

An  Act  to  make  /food  pertain  Cantracti  whwh 
Jmve  6ffcn>  or  map  be  entered  into  6jf  cer^ 
tain  Bani^ng  and  other  Copartnershipe, 
[IQthMaiim.^ 

I.  ATo  auociation  or  copartnership^  *or  con- 
tract  entered  hUo  bif  anf  of  them;  to  be  illefal 
or  tmd  by  reason  ontp  of  spiritUatpersons  ketng 
members  thereof,  •  Nos/riritkatpetson  binrfioed 
or  performing'  eedesiaeticat  dutp.  to  att  as  a 
iftf «r/0r.-*Whereas  divers  associations  and  eo: 
nftaershlprconfisting'  of  mora  ^m  tix  jnem- 


bers  or  shar eholden  bare  from  ilmo  fo  time 
lieen  formed,  for  thepufpdse  of  being  engmred 
in  and  carrying  on  tlic  business  of  lyaiikiog, 
and  divers  other  trades  and  dealings^  for  i^ain  - 
and  profit,  and  have  accordingly  for  some  time 
past  been  and  are  now  engaged  in  carrying 
on  tbe  same,  by  means  of  boards  of  directora 
or  mam^ers,  committees,  or  otlier  officers 
acting  on  behMf  of  all  the  membeirs  or  share- 
holdera  of  or  other  persons  otherwise  iviereated 
in  such  associations  or  copartnerships :  And 
whereas  divers  spiritual  persons  having  or 
holding  (lignities,  prebends,  ^anonries,  bene>- 
fices,  stipendiary  Curacies,  or  lectureships, 
have  b^n  memliers  or  sha^holdark  of  or 
otherwise  interested  is  divers  of  suA  Vitoci- 
atio>ns  ai»d  copartnerships :  Aod  whei^eas  it  is 
expe^ent  to  reader  legal  and  valid  i^  con-, 
tracts  entered  isto  by  sttrb  associations  or  co- 
partnerships, althofigh  the  saase  may  now  be 
void  bjr  reason  of  such  spiritual  persons  being 
or  having  been  such  members  or  shareholdera 
or  otherwise  interested  as  aforesaid;  Be  li 
therefore  enacted  by  the  Queer's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assem* 
bled,  and  by  the  authority  of  the  same,  that 
DO  such  association  or  copartnership  already 
formed,  or  whkb  m^y  be  hereafter  formed, 
nor  any  contract  either  as  between  the  oiem- 
I)ers,  partners,  or  shareholders  composing  such 
as«odatton  or  copartnership  for  tbe  lilDrtKisef 
thereof,  or  ai  between  Mich  associiitioii  or  co- 
pdrtnership  ^nd  other  persons,  heretofore  en« 
tared  into  or  which  shaH  be  entered  Into  by 
an^  siich  association  or  copartn^nihip  already 
foraaed  or  hereafter  to  be  formed,  shall  be 
deemed  or  taken  to  be  illegal  or  void,  or  to 
occaaion  any  forfeiture  whatsoever,  by  reason 
only  ftf  any  auch  spiritual  person  lis  aforesaid 
being  or  having  been  a  member,  partner,  or 
shareholder  of  or  otherwise  iiitei^ested  In  the 
same  I  but  all  such  associations  and  copar^ 
nerships  shaJl  ^ave  the  same  valiHiijr,  and  all 
such  contracts  shall  aiifd  ihhy  be  ebTorc'ed  ia 
thesame^mfanner,'to  all  intents  )eiud  purposes, 
as  if  no  8ttch'SpiHta«l  person  bad  b^e^  or  was 
a  meml»er,  partner,  or  sharehold^  of  or  in- 
terested in 'ssch- association  dy  c6]partner:ibin : 
Provided  ahvays,  that  it  shall  not  be  lawful  tot 
any  spiritual  person  holding  "any  caibedal  pre- 
feruient,  benefice,  curacy,  or  lectureship,  or 
who  shall  be  licensed  or  allowed  to  perform 
the  duties  of  any  ecdealastical  office,  to  act  as 
a  director  or  managing  partner,  or  to  carry  on 
Sttth  trade  or  dealing  as  aforesaid  in  person. 

2.  In  all  actions  and  softs  bp  copartnerekips 
estublisked  since  the  sesnim  of  2  JB^^  Z  Fict., 
the  defendtnkt  to^be  entitled  to  fassid  cbSts,  and 
thenar t  to  make  order  for  fiifHhercostr,^ 
And'  be  it  enacted,  that  in  all  Actions  Und  'auiti 
whidi  shall  have  been  bronght  or  Inlt'ithted  by 
or  on  behalf  of  any  aneh  nssoebitton  or'cbpait. 
nervhip  which  may  hnveiteen  formed  Hilnce  the 
ctodof  tiie  seaiicm  of 'Paiiliameftt'heldin  iihe 
second  and  third  yeaMdf  the  reign  'bf  h^r  pfo- 
sent  Majeaty,  in  case  any  Hiefbndadt  tfaereid 
|shall,  bletee  the  twcBtf^ninth  dtff  «f  Uardi 
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by  plea  or  ockcrivkp»  kave  Uisisted  on  tke*  in- 
ivkiitf  of  MIT  oontmct  Ikirrtby  MMi|i^lit  to  lie 
enfomii,  Igr  reason  ol  any  such  spiritual  per- 
loa  M  afoieMud  bciaf^  or  baviu^  lioea  a  aicui- 
be r  or  alMraiialder  in  such  aasoi'tation  or  co- 
ptrtnenkif ,  ittrb  defendant  f hjll  be  encitletl 
to  the  foU  ooata  iA  iiicb  plea  or  other  defence, 
to  he  paid  by  Ihc  plaintidT,  aud  to  l>e  taxed  as 
the  Court  in  wliich  the  said  action  or  suitebal) 
be  dependinnf,  or  any  Judgie  thereof  »baH  di- 
rect i  and  io  order  fully  to  indenniify  aheb 
defendant  it  skall  be  lawful  for  auch  Court ^ 
Jud|^  to  order 'tpe  plaintitl'4o  pay  to  bim  such 
ftttther  eoats  (if  laiy}  of  Uie  said  acti5Hf  or  suit 
u  the  justice  oi  the  C4»e  MHy  requiKs. 

3.  Act  AMjr  ^e  motemtiHi  tkh  leMftfu.-— And 
be  it  enacted,  tbi4  Chis  ac'tmay  be  ainbided  or 
repealed  by  aay  act  to  be  pasted  in  this  present 
— "1  of  nriiaineat. 


REMOVAL  OF  WtiSTMINSTBR 
COURTS, 

Tna  Select  C^iminiltee  of  Uie  Himte  of 
Comnuma  met  agaia  on  I'ueaday,  when  the 
chair  was  taken  by  8ir  F.  Pollock,  and  pab- 
scqtf^^y  by  Mr.  FreabfieM.  Tte  other 
members  of  the  Committee  wiho  attended 
daring  tbe  d^y  were  Sir  James  Grahaija, 
Mr.  QtNoe,  Mr.  &trqt^.  ^d  Sir  £.  Wilmot. 
'ih«  witn^aces  esaviinad  were  the  Earl  of 
Deroo,  Master  Farrer,  and  Mr.  Colvile,  one 
of  the  Regtetrars  of  the  Court  of  Chancery. 
The  Uohera  of  t)ie  Common  Lftw  Courts 
were  ezamjiied  pn  the  want  of  acoommoda- 
tion  for  juries  ium1  wi^o^ases,  af  weU  as  the 
^cers  of  tl|e  co9r|s>  and  pouonsei  and  at- 
torneys; and  evideooe  was  given  by  Mr. 
Cadogaa,  the  survayor,  ai  tbe  dimensions 
of  Iinec3n*«  Jnn  Fields,  and  .die  viilue  of 
other  sites  which  had  b^en  suggested. 
There  wai^  not  ti^o^  tio  i;of)[)piete  t^e  evi- 
dence, p^d  it  is  expect^  ^t^  4#other  meet- 
ing will  soon  take  pl^ce. 

We  hope  the  inquiry  will  be  coacloded 
•nd  the  Report  <^  the  Committee  made  in 
^  Goone  of  the  eosuing  wejckl 


ABOUTIQN  OF  LEA6^  FOR  A  YEAR. 

A  CoABBSPOifpcNT  cequesU  that  we  w^J 
^Ir^  ^^hal  forim  it  will  be  mo^  adv^si^bl/B  to 
•BMe  to  the  act  fi$)r  rei^deriog  a  Icaae  frr  a 
yew  UDnecessary  i  Whether  by  w^y  of  recita), 
or  by  siterin/jT  thelaogui^e  following  the  wof4» 

"» Ms  actual  po8ses»iou/'  &c. 

[AM  ihrt  the  4  Vlrt.  c.?l,  jc^juires  is  that 
<*c  reJcane  "  shall  be  expreascd  lu  te  made  in 
puoaaiictf  of  the  act/'  (see   the  act  primed 


oaie.  p.'li2»)  but  this  was  on|gf.  i^tendj^d  |o  pre- 
vent the  liability  to  stamp  duty  fixing  on  any 
other  kind  of  release  than  a  release  groundecl 
on  a  lease.  We  apprehend,  therefore,  (hat  as 
it  was  the  intention  of  the  legislature  to.  get  rid 
ol  the  lease  £or  a  vear,  that  a  very  slight  refer- 
ence to  the  act  wOl  be  held  to  be  supcient  to 
bring  the  release  within  Ufl  provuaons.'  The 
refeience  may,  therefore,  be  by  way  of  recital. 
or  by  way  of  proviso  at  the  end  of  the  deed — 
or,  in  place  of  the  usual  reference  to  the  lease 
Ibr  a  year — or,  as  on  the  whole  we  think  the 
better  way,  immediately  after  the  witnessing 
part,  "  Now,  this  indenture  witnesseth  (hat  in 
pursuance  of  an  act  made  and  passed  in  tl^^  4tk 
year  oi  the  reign  of  her  present  Mtuesty,  and 
entitled  '  An  Act»  &e.,'  be  the  said  liCT*"i^<f'^»l 
&c."  The  practice,  however,  we  do  uot  doubt, 
will  shortly  become  settled.— £d.3  ,    ,. 


ON  THE  MODE  OF  GONOUCTINQ  THE 
EXAMINATION^ 

C\V«  maert  the  felWwiAg  kUer.  becyiusfs  ^ll 
classes  of  the  professieo,  are  entitled  to  be 
heard  «n  their  real  or  supposed  griarances.] 

To  ike  MUor  o/ihe  Legal  Obeerver. 

^     Sir, 

Vov  have  very  kindly  (In  a  late  No.  of  tlie 
Legal  Observer)  given  the  Questions  at  the 
last  Easter  Term  Cxammation,  which  1  con- 
fiijder  f^tr^ip^y  uscI'mI  as  regards  mai|y  oi 
your^'opng  readers,  yi\^  ixp  tliHs  a£[or(^ed  an 
op^brtpfiijty  of  iiii proving  tl^^selves,  ^d  pre- 
parfqg  foj:  tl^eir  examinaticM^'  ^  referring  to 
tl\e  ftuuipritiep  ai^d  books  <^ practice,  aujd  ^vri- 
ti^  ovit  an^^!:erf  to  the  ^uebtipns,  in  which  I 
bavf;  lately  «^plpyed  myself. ,  ).  C)iqno^  how- 
ever,  refrain  froii^  observing  tba|;  map^  of  the 
^uestioM  appear  to  |)e  e^^r^mely  dif^cult,^ 
indee(},|,ana  man)r  others,  mucl^  ipore  ciipabW 
of  forming  an  opinion  pn  tfie  su|>ject,  think 
the  examination  would  be  far  more  s^is* 
factory,  and  better  disclose  |he  knowledge  and 
acquirements  of  the  student,  if  conducted  vied 
roce,  as  I  believe  medical  exammations  are 
jconoueted. 

By  this  mode,  though  it  might  impose 
greater  trouble  on  the  examiners,  I  am  con- 
vincecl  ^  much  more  just  opinion  might  be 
formed  of  the  applicant's  fitness  pQ  practise  In 
that  branch  in  which  he  may  t^e  called  upon 
on  having  an  opportunity  of  exercising  his 
talents,  which,  1  pretume,  is  the  grand  (Object 
of  the  examinatioiLb 


.9  In  «rder  to  examy^  a  consiiderable  nuin- 
ber  of  penohs,  some  \oi  the.  qiiestii/n^  wUl  un- 
avoiiClauly  appear  to  be  ditlicuit  to  soin^  ofthe 
c^andldat'es.  The  questfoiis  have  Iji^en  generally 
approved.    Eo. 

o  The  regulations  of  th<^  judge^  rc;qidre,thc 
examination   to  be  con'diu^led  by   \vrlttimor 
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It  18  also  very  generally  sugf^ested  in  tbe 
profession,  tliat  the  candidate  for  admission 
should  only  be  examined  in  those  branches  of 
Ihw  which  he  has  had  an  opportunity  of  study- 
ing, or  will,  in  all  probability,  be  called  upon 
to  practise;  for  instance,  I  am  articled  to  one 
of  tbe  first  firms  in  the  profession,  but  their 
practice  is  exclusively  confined  to  conveyan- 
cing and  equity  ;  not  a  common  law  action  is 
there  in  the  office,  and  a  docket  was  never 
struck  by  the  firm  since  it  commenced  business. 
Criminal  law,  or  practice  before  magistrates, 
would,  I  believe,  be  rejected  upon  any  terms 
for  the  best  client  they  have ;  therefore,  I  have 
not  had  any  opportunity  of  acquiring  sufficient 
knowledge  in  the  three  last  branches,  to  ena- 
ble  me  to  pass  a  satisfactory  examination  in 
them — it  being  quite  clear,  that  actual  practice 
as  well  as  reading  is  essentially  necessary,  to 
render  any  one  sufficiently  au  fait  to  answer 
the  questions  which  are  usually  submitted  to 
the  candidates. 

A  person  labouring  under  these  disadvanta 
ges,  may  by  being  unable  to  answer  questions 
in  all  the  branches,  be  refused  his  certificate^ 
however  satisfactory  may  be  his  answers  in 
those  to  which  he  has  devoted  himself.^ 

Onb  who  has  not  Passbd. 


SUPERIOR  COURTS. 


^\xz  d^ancrllarif  Court. 

INJUNCTION.  —  SPBCIPIC  BBQUBST.-*  A88BNT 
OF  BXECUT0B8. 

fFhere  exeeutort  have  &  flowed  their  ieitator^t 
widow,  to  whom  a  life  intereti  was  given 
in  all  his  property,  to  continue  in  posses, 
sion  and  carry  on  the  business  formerly 
curried  on  by  the  testntorfor  the  support  of 
herself  and  family,  the  Court  will  not  at 
their  instance,  prevent  her  from  continuing 
in  the  mannagement  of  the  property  unlns 
some  satisfactory  reasons  can  be  suggested 
for  so  doing,  abhough  it  will  not  restrain 
themfhfm  interfering. 

In  this  case,  an  injunction  had  been  granted 
e»  parte,  on  the  6th  Nov.  Ia8t%  to  restrain  the 
defendants  from  interfering  in  the  farming  bu- 
siness formerly  carried  on  by  tbe  testator,  and 
from  preventing  tbe  plaioUfis  (the  testator's 


printed  questions.  This  matter  was  no  doubt 
well  considered,  and  it  is  probable  that  those 
who  might  be  rejected  on  a  vivd  voce  exami- 
nation, would  complain  of  the  hardship  of  such 
A  proceeding,  and  the  want  of  a  satisfactory 
appeal,  which  is  now  afibrded  on  the  written 
papers.    £o. 

c  A  person  admitted  on  the  roll  of  one 
Courts  being  entitled  to  practise  in  all,  should 
shew  a  due  degree  of  knowledge  in  all.  The 
Rule  of  Court  must  be  altered  before  any 
alteration  can  take  place  in  the  mode  of 
examination.  The  result  shews  that  the 
questions  are  not  very  difficult,  for  ninety- five 
out  of  every  hundred  are  able  to  pass.    £i>. 


widaw)  drawing  cheques  on  the  bankers^  in 
whose  hands  the  produce  of  such  business  had 
been  deposited,  and  to  whom  they  had  g^ven 
notice  not  to  honor  the  plaintiff's  cheques. 

Jacob  and  Jemmett  now  moved,  on  tbe 
case  shewn  by  the  answer,  to  dissolve  the  in- 
junction. It  was  true,  that  the  pluntiff  has 
since  the  death  of  the  testator,  continued  to 
carry  on  his  business ;  but  it  was  entirely  under 
the  direction  and  superintendence  of  the  de« 
fendants,  as  his  trustees^  one  of  them  bein^  in 
constant  attendance  on  tbe  premises,  as  ap- 
peared by  tbe  answer,  nearly  every  day.  They 
could  not  be  said,  therefore,  to  hare  given  op 
any  controul  which  they  were  entitled  to  exer- 
cise over  the  property ;  and  when  the?  saw  there 
was  a  probability  of  the  interests  of  the  testa- 
tor's children  being  prejudicially  affected, 
through  an  improvident  arrangement  on  the 
part  of  the  plaintiff,  it  was  their  duty  to  inter* 
fere.  There  were,  also,  other  interests  to  pro- 
tect, for  there  was  a  mortgage  upon  a  portion 
of  the  propertjT,  and  the  testator's  debts  still 
remained  unsatisfied.  The  defendants  did  not 
object  to  the  plaintiff^s  continuing  in  the  matt- 
sion  house,  which  was  occupied  by  the  testator, 
and  as  the  plaintiff  had  admitted  that  she  car- 
ried on  the  business  as  their  agent,  she  could 
not  properlv  object  to  their  continuing  a  coa- 
troul  over  the  conduct  of  it. 

K,  Bruce  and  Coleridge,  in  support  of  the 
injunction,  insisted  upon  the  plaintiflf^s  right  to 
carry  on  the  business  and  manage  the  property 
without  any  interference.  The  tesutor  had 
given  the  enjoyment  of  the  whole  of  his  pro- 
perty to  the  plaintiff  for  her  life,  unless  ahe 
should  marry  again  without  the  consent  of  (he 
trustees,  and  it  was  evident  be  contemplated 
the  certainty  of  the  plaintiff  continuing  to 
carry  on  his  busmess,  and  so  the  defendants 
had  admitted  by  giving  her  the  dominion  over 
it.  The  terms  of  the  bequest  were  clearly 
specific,  and  wherever  a  question  fairly  pre- 
sented itself  as  to  the  construction  of  such  a 
beouest,  the  Lord  Chancellor  and  his  Honor 
had  invariably  shown  a  disposition  to  cut  down 
the  rule  in  Howe  v.  Lord  Dartmouth  fi  as  much 
as  possible  in  favour  of  tbe  tenant  for  life. 
With  regard  to  the  debts,  it  did  not  appear 
that  any  claim  had  been  made  upon  Uie  defen- 
dants  in  respect  of  them,  and  the  mortgage,  if 
it  were  to  affect  the  personal  estate  in  the 
first  instance,  must  eventually  be  thrown  alto* 
gether  on  the  real. estate,  for  the  doctrine  of 
marshalling  clearly  applied  to  it,  Luthins  v. 
Leigh^i  It  was  also  evident  that  the  defen- 
dants had  no  just  cause  of  complaint  respect- 
ing the  plaintifF^s  management,  for  tbe  injunc- 
tion was  obtained  in  November  last,  the  an- 
swer was  filed  un  tbe  25th  of  January,  and  the 
notice  of  motion  not  given  till  the  5tb  of  May. 

The  Fice  Chancellor, — If  the  executors  rely 
on  the  fact  that  the  plaintiff  was  put  into  pos- 
session as  their  agent,  it  becomes  a  question 
whether  they  are  at  liberty  to  say  so  ;  for  the 


•  See  L.  O.  v.  xxi.  No.  627 
^  7  Ves.  137. 
c  Forrester,  53. 
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Caurt  mast  look  to  Che  real  righu  of  the  par- 
ties, and  if  the  liad  a  superior  right,  it  couU 
Dot  be  cootroUed  by  the  exercise  of  any 
sssuiced  authority  on  the  part  of  the  trustees. 
Primd/twui,  there  is  sufficient  ou  the  will  to 
skew  the  testator  tnteuded  that  while  the 
plBintiff  continued  his  widow,  she  should  carry 
on  the  business.  It  must  be  admitted,  that 
the  right  of  the  wife  as  legatee,  and  to  carry 
on  the  bttsinesA,  must  be  subject  to  the  superior 
rights  of  creditors  and  legatees ;  but  there  is 
no  evidence  of  pressure,  and  although  by  the 
executors'  answer,  there  appear  to  be  debts  to 
the  amount  of  250/.,  exclusive  of  the  mort- 
gage, it  does  not  appear  they  have  been  called 
u|KHi  to  pay  any  part  of  them.  There  is  also 
no  evidence  of  mismanagement,  for  when  the 
plttiotiff  took  possession,  there  was  a  balance 
at  the  bankers  of  245/.,  which  has  been  incre»* 
sed  to  upward  of  600/.  It  would  not  be  right, 
then,  to  take  tlie  poasession  of  the  leasehold 
part  of  the  property  from  the  plaintiff,  as  there 
i«  not  at  present  any  case  for  the  imerference 
of  the  Court;  but  as  the  balance  has  remained 
in  (be  banker's  bands  ever  since  the  injunction 
wu  granted,  it  is  clear,  she  can  carry  on  the 
business  without  the  use  of  it :  and  as  the  debts 
are  unsatisfied,  it  would  not  be  proper  to  take 
from  the  executors  thdr  domtoion  over  it. 
The  ioj unction  must,  therefore,  be  dusolved 
SB  to  that  balnnce,  and  continued  as  to  the 
other  particulan.    Batee  v.  ^iV/w,  May  24th 

Mom. 

ariafic  rsuroRMAircB. — constrdction  or 

WILL.-— WORDS  OF  RBCOMIfBNOATlON. 

fFhere  a  ieeiator  in  making^  a  begueet  uee» 
vords  i/  recommendation  from  whioh  a 
tnut  m«f  be  inferred,  ihe  Court  will  look 
to  the  teMe  mil /or  the  purpose  ofoicer- 
teining  the  tetta^orU  intention  wiik  regard 
to  inch  bequest,  A  request  that  the  legatee 
should  consult  ihe  trustee  uf pointed  ^  the 
ttill,  and  should  make  a  via  in  favour  of 
another  purtff,  is  not  sufficient  cf  itself  ^^ 
conttitute  a  trust. 

Is  a  suit  fifT  specific  performance,  the  Court 
vill  Hot  allow  costs  to  a  purchaser  who  has 
tohen  afuir  oi^f  action  upon  a  point  of  con- 
struction, although  the  decision  may  be 
against  him. 

The  testator  in  this  case  after  making  cer- 
<un  ipecific  bequests,  gave  and  devised  lul  the 
fttt,  readoe,  and  remainder  of  hb  real  and 
personal  estate  to  his  son  Nathan  Gray,  his 
beini,  &c.  fw  his  sole  use  and  benefit,  and  ap- 
iK>ioted  him  sole  executor  of  his  will,  which  be 
^eluded  in  these  words :  "  the  necessity  of 
keepinjjr  tii^  \j^i^^  and  estates  together,  to  pro- 
niiefor  the  mortgages  to  which  m]jr  estates  are 
itaole  aud  for  other  charges,  has  mduced  me 
|o  repose  my  confidence  in  my  said  son  Nathan 
uat  he  win  assist  his  brothers  and  sisters  and 
tbeir  ftunilies ;  but  my  particular  request  is, 
u»t  IS  to  all  that  regards  his  brothers  and  sis- 
*»  he  will  not  act  or  make  any  engagement 


r  promise  without  the  advice  of  my  trustee; 
ad  a' 


and  also  my  particnhir  request  is  that  my  said 
son  Nathan  suould  make  a  will,  and  if  he  have 
uo  family,  that  the  brewery  plant  and  public 
houses,  may  be  left  by  him  to  my  son  Owen  ; 
but  it  is  my  will  that  my  said  son  Nathan  shall 
not  be  subject  to  any  suit  at  law  or  in  equity 
as  to  any  of  the  matters  as  to  which  I  have 
placed  m'y  confidence  in  him."  A  portion  of 
the  testator's  property  was  sold  by  Nathan,  who 
claimed  it  absolutely,  and  the  purchaser  having 
refused  to  complete  on  the  ground  that  the 
testator  intended  to  create  a  tnut,  a  bill  was 
filed  for  specific  performance^  which  now  came 
OB  for  hearing. 

KMersley  and  Meicalf  for  the  plaintiff,  in- 
sisted, that  the  bequest  was  absolute  in  favour 
of  Nathan,  although  it  might  be  eonceded  that 
if  the  concluding  part  of  the  will,  ^'Uiat  bis 
said  son  ^ould  not  be  subject  to  any  suit,  &c." 
had  not  been  added,  the  construction  would 
have  been  in  fiivor  of  a  trust. 

Pemberton  and  E.  Girdlestone,  eonh^,  con- 
tended,  that  all  the  terms  used  in  thewillwidi 
reference  to  the  bequests  to  Nathan,  must  be 
considered  as  words  of  recommendation,  awl 
thet  there  was  a  distinct  trust  in  favour  of  the 
testator's  son  Owen. 

The  Master  of  the  Rolls  said,  his  impression 
waa,  that  it  was  not  a  trust ;  but  he  should  con- 
sider the  wilL 

April  28th.  H«  lordship  s»d,  it  was  evi- 
dent from  the  terms  of  the  will  that  the  tes- 
tator intended  to  provide  for  idl  the  members 
of  his  family.  After  devising  certain  estates 
to  his  wife  and  his  son  Owen,  he  directed  that 
all  the  principal  and  interest  due  from  him  on 
mortgage  of  diose  esutes,  should  be.  paid  by 
his  son  Nathan,  but  he  was  not  to  be  caUed 
upon  to  provide  for  such  charges  until  re- 
quired by  the  mortgag^.  The  next  bequest 
was  of  certain  annuities,  for  the  security  of 
which  Nathan  was  to  give  bonds.  Then  por*- 
tions  were  given,  whicn  were  to  be  seciured  in 
like  manner;  and  afterwards  an  additional 
annuity  to  one  of  his  sons,  which  was  sJao  to 
be  secured  by  the  bond  of  Nathan,  but  he  was 
not  to  be  subject  to  any  legal  process  for  not 
giving  the  security  before  pointed  out.  Then 
followed  the  words  upon  which  the  question 
arose.  [His  lordship  read  the  passage  of  the 
will  set  forth  in  the  former  part  of  the  case, 
and  continued :]  Those  words  apply  to  all, 
but  the  distinction  ivas  so  plain  that  his  lord* 
ship  said  he  had  no  hesitation  in  saying  it  was 
not  a  trust.  An  objection  having  been  made 
to  the  allowance  of  the  purchaser's  costs,  tiis 
lordship  said  that  it  was  a  fair  question  to  be 
raised,  and  such  costs  ought  therefore  to  be 
allowed. 
Brierlep  v.  Boucher,  April  26th,  1841, 
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fBefore  the  Four  Judges.] 

CORO.VBA. — iNQuisinoy. 

^  coronerU  jurfi  cannot  impose  a  deodand 
where  the  finding  U  mantlaughier.  But 
the  iury  ought  to  find  the  value  of  the 
goods  moving  to  the  death,  so  that  they  maif 
he  forfeited,  if  on  the  indictment  the  verdict 
he  guHtifi 

Lord  Denman,  C.  i.,  delivered  jad^rmeol  in 
ikis  case.  There  was  a  mottoa  in  this  case  to 
quakh  an  lfl<|iiisitioii  where  a  cdroner's  jury 
bad  frtfen  a  verdict  of  mapslattifhter  agaiaat 
the  defendant  for  occasioning  the  dealh  of  a 
person  hy  the  uiismanagement  of  aateftiii4ioat. 
Several  objections  were  made  to  tiM  fbrm  of 
the  inquisiiion,  and  the  questioii  in  aulisCaBre 
waiy  whether  a  coroner's  jury  can  lay  a  dee- 
dand  \n  any  Gate  where  the  Terdict  is  that  o^ 
murder  or  inanslaughter.  We  think  that  the 
deodand  cannot  be  laid  under  such  drcuuio 
ftauces,  and  that  for  that  reaaon/the  present 
faqiiisithm  must  be  quashed.  Esp  parte  Car- 
ruthers »  was  referred  to  on  the  other  objec- 
tions; but  with  them  we  do  not  feel  oursdves 
called. upon  to  dcid^  aa  the  otijection  to  the 
deodand  will  decide  this  .application.  All  the 
iMithorities  in  the  Inioks,  where  deodands  have 
iieen  imposed,  are  those  in  which  the  death 
was  occasioned  by  misadventure.  Whatever 
may  have  been  the  hrigin  of  deodands,  fhere 
Is  too  heason  to  contttenaBce  the  belief  that  they 
wel*e  imposed  in  the  light  of  fines  ou  the  per- 
sons hy  whom  the  death  Was  brought  about. 
But  the  principle  on  which  they  were  estal>» 
liahed  is  so  maeh  a  matter  of  coojecturey  that 
we  do  not  feel  inclined  to  increase  the  extent 
to  which  deodands  are  applicaliley  but  rather 
•to  limit  them  to  rases  established  hy  long 
mctice»  and  Tecognized  by  law.  In  3d  Coke's 
.Institute,^  the  cases  In  which  deodands  can  be 
tepoaed'Sre  thus  difscribed  :*-~"  Deodands  are, 
when  any  moveabk  thing  inanimate,  or  beast 
animate,  do  move  to,  or  cause  the  ootimely 
•death  of  any  reasonuble  creature  by  mischance, 
:whhout  the  will,  or  faulty  or  offence  of  himself 
or  of  any  persoil."  The  stat.  4  £dw.  1 ,  atatv  2, 
i£>e  Officio  Coronuioris,  speaks  of  deodands  as 
.to  he  given  in  cases  in  which  the  finding  is  not 
connected  with  any  offence.  They  are  de- 
.acriiied  in  the  same  manner  in  Ilale's  Pleas  of 
.the  Grown,<:  where  it  is  said — "  Upon  the  death 
•of  a  roan  by  misadventure,  &c.  the  inquisition 
ongfat  to  inquire  of  the  good^  that  occasioned 
the  death,  and  the  value  of  ctiem,  and  the  vil- 
'lata  where  the  mischance  happened  shall  be 
-chai|^ed  with  process  for  the  said  goods  or 
^ their  value.  And  tliis  Is  slie  reason  that  in 
every  indictment  of  murder,  manslaughter, 
&c.,  .the  ioflictment  finding  that  he. ^vas  kHled 
with  a  sword,  staff,  &c.  nu^ht  to  find  the  price, 
bei'ause  the  king  is  entitled  to  that  instrument 
whereby  the  party  was  killed,  or  the  value 
hereof,  and  that  although  it  were  the  sword 

•  2  Man.  &  Ryl.  39?. 

»»  3  Inst.  c.  9.  c  c.  32. 


of  another. man,  and  not  his  that  gave  the 
stroke,"  Whether  the  kinff  Is  so  entitled  to 
them  must  depend  upon  foe  finding  of  the 
verdict  on  the  iiidlctmeuf,  and  not  on  the  in- 
qnest;  but  it  is  right  that  the  coroner's  jury 
should  find  the  value  of  the  iteam-boat,  hot 
not  that,  tu  that  finding,  should  be  added  that 
the  steam-boat  was  moving  to  the  death,  for 
this  latter  finding  is  only  proper  where  the 
death  happens  from  misadventure  alone.  Lord 
Hale  treats  this  as  perfectly  clear,  and  in  Fleta^ 
deodands  are  treated  in  the  same  manner.  So 
they  are  in  Bacon's  Abridgment,^  jn  Foster's 
Crown  Law,' in  £ast's  Pleas  of  the  Crown,s  in 
llawkins,^  in  Staundforde.*  In  Foale^s  cuse) 
the  same  language  Is  used,  and  it  is  raid  '*  that 
deodands  are  goods  which  occasion  the  death 
of  a  man  by  misadventure,  and  are  not  for- 
feited till  the  matter  is  found  of  record.  So 
that  we  have  no  difficulty  whatever  in  declar. 
iog  that  this  finding  of  a  deodand  in  the  case 
of  manslaughter  is  bad,  and  that  the  inquisition 
so  far  as  respects  that  finding,  must  be  qimshed. 
Rule  accordingly. — The  Queen  ?.  Pottcartk, 
T.T.  1841.    Q.  B.F.J. 

Qtirrn'f  Srnct)  HHntXin  Court 

BAN^RUPT.-r-RONU  UNDER  1  &  2  VlCT    C.  110, 
8.  S.r-JURlSOICTJOKf. — BANKRUPT  COURT.. 

If  a  ifond  is  given  pursuant  to  provisions  roa- 
4fvned  in  the  Sth  section  y  1  4-  2  A^/.  r. 
110,  ^or   the  purpose  i^  compelling,  in 
certain  events,  the  defendant  to  commit  en 
act  of  bankruptcy,  when  it  has  been  satisfied, 
may  be  ordered  Jo  be  directed  to  be  deliver rd 
UP  to  be  cancelled,  on  an  application  to  the 
Court  in  ufkich  the  aoiiou  is  brought^  and 
.  there  is  no  occasion  to  mahe  a  spedfie  ap^ 
plication  for  that  purpose  to  the  bankrupt 
court. 
In  this  case  an  action  had  been  brought  by 
the  plainliflf  agaihst  the  defendant,  who  was  a 
trader,  and  the  usual  affidavit  of  debt  required 
by  the  1  &  2  Vict.  c.  llT),.s.  6,  was  made,  for 
the  purpose  of  rendering  him  a  bankrupt,  in 
case  be  should  not  comply  with  the  provisions 
of  that  statute  in  giving  the  security  presrrilied 
within  the  requisite  time.     The  action  pro- 
ceeded, and  the  bond  was  given  in  conformity 
with  the  provisions  of  the  statute,  and  deposited 
with   the  plaintiff's  attorney.    Ultimately  the 
bond  was  satisfied,  and  was  still  remaining  in 
the  hands  of  the  plaintiff's  attorney.    An  ap- 
plicatiq^  was  then  made  to  this  Court,  itt  which 
the  a(*iion  was  brought,  to  have  the  bond  de- 
Hviered  up  to  be  cancelled,  on  the  ground  that 
it  had  been  satisfied.    A  rule  to  that  effect 
having  been  obtained, 

Knowles  shewed  cause,  and  contended  that 
the  defendant  in  makikif  an  application  to  this 
court  had  mistaken  his  jurisdiction,  as  tbis 
Ouvt  had  no  power  under  the  statute  to  direct 
the  iUstrament  in  question  to  be  delivered  up 
to  be  cancelled.    Tbis  application  should  have 


d  Bk.  4.C.26. 
'  TiU  Deodand. 
h  1  Ha^Ht.  IX  26. 
i  6  Rep.  1.10. 


•  Tit.  Deodand. 
s  386. 
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heen  aiiMle  (o  tli6  GcMtrt  oC  Btnkraptcy,  wMcb^ 
icconllnff  to  rbe  proidsiona  of  the.Hth  nection* 
was  c-Ienny  tbe  jurisdiction  to  ii'hi<'h  the  ftppU* 
Cation  should  have  been  made.    TbU  appeared 
from  merely  reading  the  words  of  the  aectioii. 
Ita  ]angtia^e  was  "  that  if  any  siii^e  creditor, 
or  any  two  or  more  creditors  hein^  pai^tnera, 
whose  debt  shall  amount  to  100/.  or  upwards, 
or  any    three  or  more  creditors  whose  debts 
shall  amount  to  200/.  or  upwards,  of  any  trader 
witUiu  Che  meaning  of  the  laws  now  in  fdrce 
rrspeciinff  bankrupts,  shall  file  an  affidavit  or 
affidavits  m  her  Majesty's  courts  of  bankruptcy, 
that  such  debt  or  debts  is  or  sre  justly  due  to 
him  or  th4*m  respectively,  and  that  such  debtor, 
aa  be  or  thsy  vertlr  believe,  is  such  trader  «8 
aforesaid,   and  shaA  cause  him  to  be  served 
personally  with  a  copy  pf  auch   affidavit  or 
aAdavita,  and  with  a  notice  in  wriiing  re<]umng 
immediate  payment  of  such  debt  or  debts  i 
and  if  suofa  trailer  shall  not  within  twenty-one 
days  after  personal  aervire  of  such  affidavit  or 
affidavits  and  notice,  pay  such  debt  or  debts, 
or  secure  or  compoujid  for  the  same  to  the 
mtisfaetioD  of  such  creditor  or  creditors,  or 
enter  into  a  bond,  i^  such  sum  aud  with  such 
two  ssfficient  sureties  as  a  commissioner  of 
the  Court  of  Bankruptcy  shall  approve  of,  to 
pay  such  sum  or  sums  as  shall  be  recovered  in 
any  iictioD  or  actions  which  shall  have  been 
bruujrbt  or  shall  thereaftef  tie  brought  lor  the 
recovery  of  the  same,  together  witb  auch  coats 
aa  shall  be  givea  in  the  same)  or  to  render 
himsdf  to  tlie  custody  of  the  ^der  of  the 
court  in  which  such  action  shaH  have  been  or 
may  be4irou|(bt,  according  to  the  practice  of 
sai-h  coarc,  or  wkhin  such  time  and  id  such 
manner  aa  the  saM  eourt  or  any  M^e  thereof 
shall  direct,  after  judgment  shall  have  been 
recovered  in  such  action,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  twenty-second  day  after 
service  i»f  such  affidavit  or  affidavits  and  iieUce, 
lirovided  a  fiat  in  bankruptcy  shall  Issae  a|i;atnst 
auch  trader  within  two  calendar  months  from 
•the  filin4(  of  such  affidavit,  but  not  oUier^vise." 
Froaa  these  profisioos  itappeared  that  the  bond 
waa    to  be  pfiven  to  the  satisfaction  of  the 
Bankrupt  Coun>  and  therefdre  it  must  be  to 
that  court  that  the  Jurisdiction  over  it  must 
belong. 

Sir  F.  P^Uoek  sonported  the  rule,  and  con- 
fended  that  althougn  the  'bond  was  originally 
to  b^  entereii  into  according  to  the  satisfaction 
of  die  -Bankrupt  Court,  the  discretion  of  the 
court  in  which  the  action  was  brought  must  be 
exercised  as  to  what  course  ought  to  be  pur- 
aued  with  respect  to  it.  Actions  might  have 
re  be  brought  on  it,  or  it  miglit  have  to  be  put 
in  ouit  ia  this  Court.    In  those  cases,  it  must 


-he  quite  clear  thH  this  court  would  have  to 
exercise  a  jurisdiction  over  it.  If  so,  a  similar 
power  must  exnt  in  the  present  case.  Having 
the  power,  the  facts  of  the  case  clearly  war- 
ranted the  interference  of  this  Court,  by  ana- 
logy to  the  summary  jurisdieiirm  of  the  Court  in 
cases  of  bail  bond,  which,  wlien  /h/ic/t,  were 
ordered  to  be  delivered  up  to  be  cancelled. 

CifUridgr,  J.,  thought  that  the  {provision  of 
the  8th  section  of  1  &  2  Vict.  c.  110,  ouly  gave 


pomr  |0  the  Court  of  Bankruptcy  to  exerdse 
a  discretion  with  reapeet  to  giving  bonds,  but 
that  when  once  given,  it  waa  for  the  court  in 
which  the  action  was  brought  to  determine 
what  ought  to  be  done  on  it  or  with  it  The 
present  case  vrss  one  in  which  the  power  of 
the  court  ought  clearly  to  be  exerdseil  for  the 
purpose  of  delivering  up  the  bond.  It  was  clear 
that  it  was  satfi^fied,  and  therefore  thiere  was 
no  reason  for  its  remaining  any  longer  in  the 
hands  of  the  plaintiff's  attorney.  The  present 
rule  must  therefore  be  made  absolute. 

Rule  aljsdute.— ^f7iM?ii.v.  fh'tk^EST.  1841. 
Q.  B.  P.  C.  — ! 

ACTION  FOR  MESNE  PK0PIT8. — JUDOMUNT  BT 

DBFAULT.— ^IBi  E.-i-YIOgLlCBT.-— 

DAAIAOBB. 

ji  Judgment  6p  dtf^mU  in  an  neiiwfpemtine 

prejUi  onijf  opemtea  Oi  en  admiseien  ^f 

nominai  damnges,  aitkovgh  the  period  ^ 

time  during"  which  ii  is  Meged  (httt  the  <f(p- 

fendftnt  occupied  it  laid  under  a  mdeOcef^ 

and  therefore  evidence  must  be  given  of  ike 

period  during  tehich  the  de/e/idanf  hut  ac» 

tuollif  occupied. 

In  this  case  possessbn  of  certain  premiif  s 

had  been  recovered  in  an  action  of  e;^ectment ; 

and  an  action  for  mesne  profit;)  was  afterwards 

brought.    In  the  declaration  the  time  daring 

wluch  the  premises  had  been  improperly  held 

by  the  defendant  was  stated  by  alleging  two 

daces,  from  the  one  of  which  to  the  other  the 

neriod  in  question  was  alleged  to  have  elapsed. 

Neither  ef  these  dates  was  stated  under  a  vitle- 

Kcet.     Tlie  defendant  suffered  judgment  by 

default,  and  a  writ  of  Inquiry  was  e|ectttecl. 

At  the  triftl,  the  plaintiff  was  unable  to  shew 

tite  defeodant  in  possession  of  the  premises. 

The  under  sheriff  was  of  opinion  that  the 

plaintiff  was  only  entitled  to  reto^'er  the  costs 

of  the  action  ot  ejectment  and  nominal  da* 

mages  for  the  time  which  the  defendant  had 

admibtad  by  his  suffering  judgment  by  default 

tliat  he  had  held  possession  of  the  premises. 

The  jut7  found  accordingly. 

KnowUe  now  moved  for  a  new  writ  of  in- 
quiry, on  the  ground  of  misdirection.  No 
doubt,  as  a  general  rule,  a  defendant,  by  suf- 
fering judgment  by  de^ult  only  admitted  a 
nominal  sum  to  be  due;  but  aa  in  this  case  a 
particular  period  had  been  set  forth  in  tlie-  de- 
claration, during  which  it  was  alleged  that  the 
occupation  had  taken  place,  it  was  Sttbmitted 
that  tnedefendant  must  be  cou:&idered  as  havirg 
admhted  himself  in  possession  during  that  pe- 
riod»  . 

WifhUnan^  J.,  was  of  opinion  that,  as  tlie 
plaintiff  would  not  have  been  bound  by  those 
particular  dates,  if  the  taction  had  been  nviated 
so  that  he  could  not  have  reeoveied  wkbout 
proving  occupation  during'  the  exact  alleged 
period,  the  defendaut  liad  oblyfadmttted  bioi- 
self  to  be  liable  to  a  nominal  hmount  liy  suf- 
fering judgment  by  default.  The  plaintiff  m*m 
therefore  boun<|  to  shew  the  defendant  to  be 
in  occupation  of  the  ur^miser  during  the  pe* 
ritid  in  respect  of  whtch  the  claim  was  made* 
The  rule  prayed  for  must  ilierefor^e  be  refused. 
Rule  refused. — /re  v.  Scot4  and  another,  T* 
T.  1841.    Q.  B.  P.  C. 
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74   CAUSE  LISTS,  TRINITY  TERM.  1841.— EorUCJanrenor.— Bicf  CftHiitrn0r. 

Abated  L.C.  Temple  y.  Dake  of 

Bockingham 
Abated  Breere  v.  Hawker 
Abated  Long^  v,  Tbomaoo 
S.O.  L.C.  Slater  v.  Kumsey 
S.O.  Loftus  T.  Tbomas,  e^nnu. 
Abated  Cbambers  v.  Green 
Abated  L.C.  Wegg  v.  Ld.  Pet«, 

ai  requesi  f^dtft, 
S.O.  L.C.  Wartnaby  v.  ShotUe- 

worth 
Abated  Burnett  r.  Booth 
Abated  Willatts  ▼.  Marcbant 
L.C.  Jooes  V.  Roberta— Jooet  t. 

Jones.  2  oofMet 
S.O.V.C.  RobMnv.Noel-EKttoT. 
Cutlei^-Cox   7.   Baker- 
Cox  V.  Woodland— Ditto 
V.  Peter 
S.O.  V.C.  Melville  f.  Preston,  e/^ 
«m — Melville  v.  Preston 
Abated  Hodgkinson  v.  Waller- 
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Abated  L.C.  Campbell  v.  Fleminc 
S.O.  L.C.  Wildes  y.  Davies 
,.      .,    Swan  y.  Bowden 
9.     to  r  Hunter  y.  Jodd./«f«. 
present  i      dir$.afuifein. 
ptn.V.C.  i  Ditto  y.  Ditto,  cmue 
V.C.  Graves  v.  Burgess,  ai  drfen- 
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S.O.  V.C.  Attorney-Gen.  v.  Stone 
S.O.  L.'C.   Pearse  v.  Brooke- 
Ditto  V.  Bryan 
Abated  L.C.  Hobby  y.  Coliios 
„      „      Bryan  y.Twigg,fM. 
19     ff      Emmott  y.  Brown* 
John 
"'  „      „     Westover  y.  Foiter 

>»      Nail  y.  Punier 
L.C.  Boys  y.  Trapp— Ditto  v. 

Ditto 
Wood  v.  Lambirth  —  Ditto  f. 

English, yicr.  din.  8(  costs 
S.O.  L.C.  Grant  v.  Hutchifon 
Abated  L.C.  Crutchley  y.  Gardner 
V.C.  Brandon  v.  Budgen 
Abated  V.CBIathwayte  y.  Taylor 
V.C.S.O.G.  Butcher  y.  Jackson 
Abated  V.C.  Fullwood  y.I>owdiBg 
Abated  V.C.  Pelham  y.  Tomer, 

at  requoit  defemdami 
V.C.  Burdett  y.  Spencer 

„    Runctman  v.  Stillwell 
V.C.  Mann  y.  Boys 

Thompson  y.  Day 
Attorney  Gen.  y.  Matbic, 
ejcctptUnu  pf/ur,  dirt. 
Jones  v.  Jones,  fur.  din, 
and  costs 
Waters  y.  Stephens,  *«• 
Bainbridge  v.  Blair,  ditto 
Barrows  v.  Venables.  ditto 
Tritchley  y.  Williamson,  </•. 
Freeman  y.  Biers,  diii» 
Trelawney  v.  Roberts,  e»- 

ceptionu  4-  ditto 
TaUock  y.   WeUingS,  /«r. 

dirs*  if  costs 
Sinkler  y.  Crotch,  esons. 
Fletcher  v.  Northcotc,r«»*'. 

2  sets 
Melland  y.  Gray,  exoiu. 
Luckes  y.  Frost,  fur,  diri» 
and  costs 
Baniaby  y.  Filby 


Ju^^mmis. 
Attorney  Gen.  v.  Pearson,  199^1/ 
Terrell  v.    Matthews,  exceptions 

msdfwrthn  directions^  L,  C. 
£1.  of  Falmouth  v.  Turner,  ditto 
Attorney  Gen.  y.  Craddock,  ditto 
Rowley  v.  Adams,  eyrpeal,  L,  C. 
Daniel  v.  Dudley,  ditto 
Booth  V.  Creswicke,  ditto 
Bannatynev.  Leader,  cause,  V.  C. 
Att.  Gen.  v.  Coopers'  Co.,  appeal 
Blewitt  y.  Roberts  ;     ,.,, 
Ditto  V.  Stauffer     J   ^"'* 
De  Biel  y.  Thompson 

Picas  and  Demdrrers. 
Lindsell  v.  Thacker,  demurrer 
Paine  y.  Wagner,  ditto 
Day  y.  Daveron,  ditto 
Willcsford  v.  Sargent,  ditto 
Duncuft  y.  Albrecht,  ditto 
Nightingale  y.  Minshaw,  ditta 
Snow  v.  Hole,  plea 
Cooper  y.  Turner,  two  demarrers 
Selby  v.  Thompson, /ilea 
Proudfoot  V.  Hume,  ditto 
Selby  v.  Machado,  demurrer 
Strickland  v.  Strickland,  plea 
San  Iter  v.  Foster,  demurrer 
Re-hearings  and  AppeaU. 

{Sherwood  v.  Storer,  appeal 
Tucker  y.  Stone,  ditto 
Blanchard  v.  Cawthome,  do. 
Ashton  y.  Milne,  ditto 
Gambia  y.  Oambier,  appeal 
S.  O.  Barratt  y.  Howard,  ditto 
„    Att.  Gen.  v.  Brentwood,  s^. 
„    Dixon  y.  Dixon,  appeal 
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Judgment 
stand  over 
until  deft's 
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heard. 

Bonser  y.  Cox,  ditto 
Herring  v.  Cloberry,  ditto 
Ward  y.  Nash,  ditto 
Child  y.  Knight,  dilto 
Wood  y.  Lambirth  —  Ditto  y. 

English,  rehearing 
Evesham  Union  y.  Smith,  'gv^ 
D'Aglie  v.  Fryer,  ditto 
Moss  y.  Baldock— Moss  y.  Lake, 

ditto 
Loy  y.  Duckett,  ditto 
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Monday,  24th  May 
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Exceptions, 
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Price  y.  Smith  '  ^ 
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Dovehill  v.  Bamett 
Codrington  v.  Lyne 
Delfosse  v.  Butler 
Bailiir,  &c.  of  East  Ret- 
ford V.  Cottam 
\   Penruddoclt  V.  Watte 
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Daniel  y.  Dudley 
ditto 


^Morrison  v.  Roberts 
Dixon  y.  Robinson 
Brown  v.  Gaubert 
Stone  v.  Stewart 
Woodman  v.  Bostock 
Bolton  V.  Barnes 

Baring  y.  Theobald 

Kynaston  v.  Capper 

Edwards  v.  Rutherford 

Roberts  v.  Lee 

Pimer  v.  Mifflen 

Clarke  v.  Clarke 

Adams  v.  Brine 

Best  v.  Bayley 
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Morris  y.Wil8on,/f'.<iEri.^r«. 

Hamilton  y.  Williams 
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Underwood  v.  Cole 
Bosanqoet  y.Bumand,^ullr«. 
Weeks  v.  Baron 
S.  O.  Hancock  y.  Teague,  exons. 
„    Barratt  v.  Howard,  exons. 
Abated  Lacon  v.  Waterton— Clo- 
berry V.  Herring 
S.  O.  Harvey  v.  Leaf 

„    Arnold  v.  Hardwicke 
L.  C.  Griffith  V.  Richards— Haw- 
ley  v.  Powell 
S.O.  Reece  y.  Taylor,  exoms.  2  sets. 

„    Bryant  v.  Besle.  3  causes 
Abated  Flight  y.  Lake,  exceptions 

„     Cochrane  y.  Carlewis 
S.  O.  Weatherall  y.  Brown,  /itr. 
dirs.  4f  costs 
„    Fermor  v.  Breeds 
Abated  Stiff  v.  Simmonds 
S.  O.  Trouirht  v.  Trought 
Abated  Griffith  v.  Browna 
S.  O.  Edward  v.  Uoyd 
Abated  Sewell  v.  Murray 
„     Manistre  v.  Vines 
S.  O.  Hussey  v.  Bickerton 
Abated  Richards  v.  Commins 
S.  O.  Heaton  y.  Blair, 
Abated  PhUlips  y.  Edwards 
S.  O.  Cloagh  y.  Bond 

Attorney  Gen.  y.  Laslett 
Powell  y.  Bettiss 
Woodforde  v.  Woodfoide,  2 

causes 
Bowers  v.  Sherman,^,  dirs. 

if  COits 

Rawlings  v.  Solomons 
Hill  V.  Stephenson 
Gordon  v.  Robley 
Fox  V.  Beedham 
Gooch  V.  Wilson 
Barton  v.  Jayne, 

dani*s  requesi 
Shale  V.  Hodson 
Hurrell  v.  Tarn 
Haylar  y.  Field 
Bartim  v.  Jaf  ne 
L.C.^S.O.  to  amend — Sharwood 
y.  Maine— Furze  y.  Shar- 
wood 
S.O.  Neate  v.  Pink 
S.O.  LC.  Davison  v.  Cutler,  fur. 

dirs. 
Abated  L.C-  Eari  of  Falmouth  y. 
Alderson  ' 
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Roncemaa  ▼.  StilweU,/iir. 

tKT9m  A"  cotis 

8.O.  V.C.  CoUett  T.  CoUctt 
V.C.  SmiUi  V.  Pugh 

„    Gwynii«  r.  Lloyd, yicr.  tfiVf. 

„    Hughes  7.  Rogers,    iM/to 

y,    Johnson  r.  Reynolds— Mit* 
ford  T.  Ditto 
Ahated  L.C.  Junpson  v.  Pitchers 
L.C.S.C).  Taylor  r.  Earl  of  Han- 

wood 
L.C.  Abated  Joy  r.  Birch 
L.C.      „      Marke  r.  Locke 
S.O.L.C.  Jenkins  r.  Cross 
S.O.L.C.  Jennens  r.  Jenneos,  rjN 

L.C.  Costa  V.  Alhertani 
L.C.  Smith  7.  Dannah 
L.C.  ahated  Evans  v.  Jonct 
L.C.      „    Prince  r.  Bird 
,,  Bcresfordr.Bp.  of  Armagh, 

exeeptiam 
„    Parker  t.  Vemoar 
Ahated  L.C.  HaUiday  7.  Best, 

htttktt  t&rtctitnu 
L.C.  Richards  r.  EL  Macclesfield, 

esetpiiomi 
8.0.G.I>.C.CoanteBS  Bridgewater 

T.  Yardley 
L.C.  Cobbe  v.  Lowe 
8.0.  L.C.  Mqs.  Bute  ▼.Thompson 
Micbs.  Tm.  Dangerfield  v.  Evans 
L.C.  Bfown  ▼.  Tborpe 
L.C.  Att.-Gen.  ▼.  RosanqncC 

,,    Ditto  ▼.Ditto 
Ahated  L.C.  Coster  ▼.  Ward 
L.C.   Knowlys  ▼.  Madocka 
Mackereth  ▼.  Dnno 
PhiUips 
I  ▼.  A  Iss 
Wardv.  Waid 
L.  C  Razworthy  ▼.  Razworthy 

„    Cropptr  ▼.  Crosby 
V.C.   Browne  ▼.  Browne,  fiir. 

Ahated  L.C.  Crighton  ▼.  Blink^ 

Ross  ▼.  Roes 
Ahated  L.C.  Evans  ▼.  Williams, 
/urthtT  direceioiu  ami  cott9 
„   L.C.  Baldwynr.  Rogers,  db. 
S.O.  L.C.  Soares  ▼.  Gower 
L.C.  Moon  ▼.  Gonld 
Abated  L.  C.  Terringtoa  ▼.  Pear- 


Peyton  ▼.  Hughes,  ykr.  dirt,  tf  I  Inring  v.  Elliott 

cMf#  Wilkinson  v.  PoppleweU,>i(i*.  dirt. 

,    London  &  Greenwich  Rail-       4r  <^'' 


„    Prentice  ▼.  Phillip 
Michs.  Tm..Ward  ▼.  Alsager 


L.C.  Cooper  ▼.  Durrant 

„    Edgar  v.  Milbnm 

„    Robinson  ▼•  Addison 

„    Jones  ▼,  Cnrlewis 

„  Davis  ▼.  Grey--Grey  t, 
Da^is 

',,    Batt  ▼.  Anns 

„    Taylor  ▼.  Thompson,  2  a, 

„   Watson  ▼.  Lsbrey 

n   Stephenson  ▼.  Bridger 

„   Cockbum  ▼.  Sherman 

„  Tnllockv.  Hartley,  oldg^V 

refueat^  2  etamt 

„  Naylor  ▼.  Lackington 

„  Attorney  General  ▼•  Haber- 
dashers' Company 

„  Franklin  ▼.  Drake 

„  Miller  ▼.  Gnardians  of  East- 
hampstead  Union 

M  Northwood  v.  Scrase,  /kr. 
din,  4r  ma 


wsy  Company  ▼.  Good- 
child,  'e:nn». 

„   Potts  ▼.  Pinnegar 

„   Poole  ▼.  Allen 

„    Bockell  ▼.  Hardley 

„   Trulock  ▼.  Robey 

„  JolUffe  ▼.  Hector,  esetms. — 
Ditto  ▼.  Ditto>/kr.  din, 

„   Attorney  Gen.  v.  Slaughter 

„    Kebell  v.  Philpot,  /mt.  din, 

if  90tl» 

„   Warner  v.  Gomme 
„    Home  V.White 
„   Bartlett  V.  Coleman 
„   Livesey  v.  Livesey,  6  c«im«», 
>r.  d^^Ditto  ▼.  Ditto, 
6  esKfet,  bf  order 
„   Hopkin8onv.Bagster,ea<oiu. 
„    Robinson  ▼.  Rosher 
V.C.  Henslowe  v.  Lambert-^ 

Henslowe  ▼.  Henslowe 
L.C*  Broadhnrst  v.  Balgoy 
Abated  Bridge  v.  Yates,  2  eoiuev, 

ylir.  dirt,  tf  C0ata 
L.C.  Thornton  v.  Hinge,yWr.  din. 

4*  CMAt 

„   Alder  V.  Curry 

„  Dryden  v.  Welford 

„   Cresswell  v.  Balfour 

„   Higgins  V.  Higgins 

„   Connop  ▼.  Hayward 

I,  Morgan  ▼.  Nasmith^>^»din. 

Sfpein, 
y,  Moore  v.  Moore, /iir.  din,  if 

outs 
„   Blundell  V.  Gladstone,  ecviu. 
„    Shottleworth  ▼.  Greave8,ykr. 

dirs.  4"  coats 
„  Attorney  Gen.  ▼.  Brandreth 
V.C.  King  ▼.  HemminiTf  2  camtn 
„   Jarman   alias    Jerman    ▼. 

Jones 
„   Fumi^al  ▼.  Fonlkes 
V.C.  Mc.  Tm.  Wyndbam  (now 
El.  of  Egremoot)  ▼•  Young 
V.C.  Bruin  ▼.  Knott 

Jackson  ▼.  MifieM 
V.C.  Hart  ▼.  Hart 
„   Neesom  ▼.  Clarkson 
„   Bowser  ▼•  Colby 
„  Tomlin  ▼.  Tomlin 
Abated  Hashold  ▼.  Cumine 
V.C.  Franklin  v.  NichoU 
„   Davies  V.  Powell 
„   Lake  v.  Russ  ell  and  others 
„   Bannister  ▼.  Davies 
„  Blacket  ▼.  Maude 
„   Grey  ▼.  Gray 
„  Mc  Intosh  ▼.  Watson 
„   Craddock  v.  Greenway 
„   Lydall  v.  Dodd— Dodd  v. 

Lydall 
„   Jones  V.  Smith 
„   Preston  v.  Kendall 
Pett  ▼.  Goodford 
Buckworth  v.  DashwoodJ 
Owen  V.  Williams 
Lloyd  V.  Wait 
Bennett  v.  Pearce 
Rand  v.  Mc  Mahon 
Carr  (pauper)  v.  Barker 
Dvball  V.  Bell 
Winkworth  v.  Marrtott 


L.C.  Richardson  v.  Pierson,  dUio 

Bingham  v.  Hallam,  ditto 

Avarne  v.  Brown,  esoru. 

Cormouls  v.  Mole 

Gedge  v.  Thome, /kr.  din.  ijf  cotfa 

Phillips  V.  Hayward 

Jefnreys  ▼.  Hughes,  /ur,  din,  4r 

COMtS 

Attorney  General  ▼.  HiH 

Hare  ▼,  Cartridge,/i«r.  din,  4r  coats 

King  ▼.  Croome 

Attorney  General  ▼•  Pratt,  ut  rt- 

fuest  of  deft. 
Hall  V.  Deacon, /ur.  dbv.  if  coats 
Ley  V.  Ley,  ditta,  e^sam,  ijfpetn^ 
Harris  ▼.  Lapworth,  Jur.  din.  if 

eoata 
Saxby  ▼.  Saxby,  ^.  (Sn,  ^  petn. 
Moses  ▼.  James 
Doo  V.  Loudon  %  Ci  oydonRail* 

way  Company 
Witherden  v.  Witber.Ien 
Godden  v.  Crowhorst 
Atkins  v.Hatton,/Hr.cfiV..  i^  loat 
Brydges  &  Branfill 
Barlow  v.  Lord,ykr.  dira,\ '.  «♦/* 
Abated  Bryan  v.  Kiod^r 
Lee  V.  Jones,/Hr.  dirs,  if  costs 
Barrodaile  v.  March 
Gething  v.  Vigurs 
Lyse  V.  Kingdon 
Abraham  v.  Holderaess 
Smith  V.  Stovin 
Matchitt  V.  Palmer 
Sutton  ▼.  Maw 
Nedby  V.  Nedby 
Milbank  v.  Stevens 
Neale  v.  Dell 
Griffiths  V.  Griffiths 
Smith  ▼•  Wiloozon 
Ditto  ▼.  Thompson 
Walker  v.  Thomason 
Miller  v.  Gow 
Cort  V.  Winder 
CUrk  V.  Wilmot 
Stnbbs  V.  Lister 
Burridge  v.  Rowe 
Simon  v.  Topham 
Danes  v.  Danes 
Whibley  V.  Hebb 
Osbome  v.  Harvey 

Helsham  v.  Langley  '  \ 

Lodge  V.  Nicholson 

Nash  V.  Elsley 

Townshend  ▼.  Fielden — Lloyd  v. 
Ditto 

Nicklin  v.  Donning 

Boulter  v.  Boulter 

Bastin  v.  Bastin  >  i 

Claytpp  V.  Lord  Nugent 

Ward  V.  Price 

Ryan  v.  Daniel 

Veitch  V.  Inring 

Taylor  v.  Clark 

Douglas  V.  Kierman 

Swindell  v.Wright,/iir.         ^  .,, 

Swindell  v.  Swindell,  dUto 

Duncombe  v:  Danes,  esc^tiona, 

L,  C,  Sawyer  ▼.  Birchmore,yia^ 
dirs,  ijf  costs. 

Stone  V.  Matthews,  exotu.  if  Uiftp 

Tylee  v.  Stace,  esceptuma  ^ 

Duncombe  v.  Davis,  ditto 
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Penfold  r.  Oitof.iirf/f 

Ewioff  r,  Treeothiek,  arctptimi 

Sbarp  r.  MaoBOn 

Dc  St.  Cyr  t.  Comra.  of  Bcquesta 

in  IreUod 
Walker  y.  i«lferyi 
Moore  v.  Moora 
Frith  r.  Frith 

Meux  ▼.  BeU,yW.  aKfrf .  4  coi<« 
Abated~Sen!or  Y.  IVilkf,  /W/ihfr 

directianM  tmd  cnati 
Tyrer  v*  Moor 
Cocks  r.  ^vards 
Wliittaker  V,  Wright 
Barton  ▼.  CurlewU 
East  India  Co.  v.  Cpoperi  Co, 

f:iiiaii>  V.  HaU 
la^  V.  Owep 
Fewgter  t.  Turner 
Holt  r,  Horner 
jHndtieid  T.  Cttllingworth 
Tbomas  r.  May 
Blakrsley  v.  Whieldoa 
Harrison  w.  Child 
Broirne  v.  Smitl^ 
Hodi^ei  ▼.  Daly 
Penney  v.  Todd 
St.  John'a  College,  Oxibid,  ?. 

Carter 
DowlevT.WenfieU 
Playfair  v.  BirmlDgham  ind  ^19- 

tol  and  Thames  Junction  Itail- 

way  Company 
Chifilf  tt  r.  East 
Cell  V.  Smith 
Lindsey  ▼.  Godmood 
Rock  r,  Sih^ter 
I'hwaites  ▼•  fiobinson 
Duncan  v,  Campbell 
Lorell  V.  Tonnes 
Cnrtis  r.  Mason 
Allen  r.  Chafei* 
Page  y.  Hiltofi 
Sbapland  v.  SbaptlaAd 
Rundell  r.  Lord  Kiv^ervy 
Rolfe  V.  Wilson 
Boves  V.  Pernie 
Bowes  r.Gibb»' 
Lewis  V.  Lewis 
havili  ▼.  Savill 
Murgmo  ▼.  Hay  ward 
Ward  T.  Pomfret,/S«r.  din.  ^  c^, 
Hnnsley  v.  Holder,  f  /  dfft»  rrf, 
Webb  V.  Clarke 
Bmith  V.  Mackie 
Attorney  Gen.  r.  Piel4 
Booth  r.  Lightfoot 
WiUeit  r.  Blandft>r^ 
Llord  r.  JoneSf  fiur,  dirt,  Sf  gqtt* 
Barker  r.  Barker,  Atr.  4in»  ^  ot. 
Cole  ▼.  Hall 

Ctouet  set  down  fir  hmring  in  Mi' 
eMsHmtu  Ttrm,  18  J9. 

Cftrew  ▼•  Marnaivani 
^alislmry  y,  Morrice 
Thomeycroft  y.  Q* od^etl 
Hoare  y,  Hornby 
Johnson  r.  Caineroj^ 
fifBwin  V.  Scawin 
Alexander  r.  Clarka 
^ellicoe  v.  Price 
Sta^rers  r.  Barnard 
IkvclffeiMk  r.  NorXbgreaves 
toreees  r.  ^ngHsh 
U4iet  r.  Thadcrah 


Berlr  t.  Rice 

I  Coatnghamv.  BariBeeochamp 
I  Ditto  y.  Cettermftle 
Smith  y.  Sjieacer 
Perkins  y.  Bradley 
Wood  y.  Lewis 
Goode  y.  A^ofgau 
Matthews  v.  MaUhewf 
Clamp  y.  Clarke 
Ridley  y.  Lsthnnar 
Ireland  y.  Coif 
Prendergast  y.  ThkIob 
Monk  y.  £arl  T^^nkeryiUe 
Stephens  y.  Lord,  a/  drf^'g  rej, 
Allright  y.  Giles 
St.  John  y.  Macnamar* 
Turton  y»  Jones 
Ihbetaen  ▼•  Selwin 
Ibbetspn  y*  Pentoo 
Howell  V.  Tyler,  2  oSMfer,  at  de^ 

J!ni4fmi**rfgHni 
Ellis  y.  EUis 
Grees  y,  Grpeo. 
Lee  r.  Bnrton 

Lloyd  y.  M«8on,/kr.  iKn.  A  ratf« 
Healop  y.  Bai^k  of  Bnglned,  dUto 
Salridge  y.  Tjittoo.  ditio 
MUne  y.  Bartlett,  diit^ 
Richards  y.  Wood,  amm^.  ^  ditto 
Morrell  y.  Owen,y>r.  dhm.  ^ftntt 
Fredrick  y.  Wilkhis, /«rM«r  di- 

rectiamt  and  emU 
Culley  y.  CuUey 
Hay  ward  v*  Haywmrd 
UidM  V.  Granger,  2  atwui,  r^^ru^ 
Roach  y.  Peters,^,  dirs.  ^  cttttM 
U^,  ^jd!my,¥f^U9ntCXtfpfioni 

and  ditto 
Moody  {pnaper)  r.  Hebberd 
Gray  y.  Mumbniy 
Williams  y.  Robertp 
CouUop  y.  MiddletoB,  /«r.  4t>«. 

and  t^ty  rt^erpfd 
Coore  y.  LowadM 
Smith  y.  Parr 
Gibbs  yp  Qregory, 

Boopor  F.  Hetch 

WiDVinis  r.  Mooi* 
Vsnderplank  y.  King 
Graham  y,WUli|i|9S,/^.iiEr».  4r  et. 
Gardner  y.  Blaoe*  diJto 
Morris  y.  SaUsbujry 
Bozotn  y.;Sioipi|Oji 
Hodgkinsbn  y.  H-Odgkineon 
FAlwac^  y,  Hofrgrd,  /kr.  dirt.  ^ 

coits 
L.  C.  Heap  y.  UfLWOttkt  0»on$, — 

Dtitp  y.  IXWiffw.  di99, 4*  ct^i 
Doubeny  y.  CogUsa,  afeq>tfan$ 

and  ditto 
Dayis  y.  Ld.  Combrrmere,  emm*' 
Horlock  y.  ^ui^h,  diti9 

Camaa  »et  down  for  hearing  (n 
miarp  Ttrm,lSi,i 

Greene  r.  W^me 

Appleby  r.  Poke 

Clifford  y.  TurrqM      .  ^;;-^ 

Cort  y.  Wiindier 

Jones  y.  Lewis 

Kyans  y.  Bower  ■■'x  ,, 

Harman  y.  Graiofie  { 

Riinnv  y.  FraAkiim 

HoUnod  ^.  CUrk 

Fiilcber  y.  Fulcher,  4  vamtM  ' 

Oswald  r.  LiMidJcs     _^ 


Wegg  y.  Lord  Peire 

Baylie  y.  MaMin 

Bourne  y.  Walker 

Beckett  y.  Oyerton 

Edwai^  y.  Hlllier 

AUemey  Gem  y.  Elcox 

Hntchings  y.  BalM>n 

Wale  y*  Moorea 

Sloper  y.  Sloper 

Tanner  y.  Long 

MattaUea  y.  MiHer 

Kellpr  y.  Hooper 

Clnridge  y  Oinelej 

Bnekett  y.  Chorch 

Stephens  y.  WiUiame 

Galbreath  y.  Ward 

Kobinson  y.  Robinson 

White  y.Rigge 

Young  y.  Waterpark  . 

HickKng  y.  Boyer 

Wentworth  y.  Tubb 

Ireland  y»  Cox 

Wright  y.  Marston 

Payue  y.  Bristol  an^  Egeter  Rsil- 

way  Company 
Simmonds  y.  Riefaardson 
Higgs  y.  Goldie 

Bristow  y.  Woods,  ^.  ^n.^ct. 
Dartmouth  Corporation  y,  HoUi- 

worth 
Lade  y.  TriH 
Watkins  y.  Brigge 
SchnUes  y.  Ward 
Simmonds  y.  Richardson 
Bdwwds  y.  Edwards 
Lytligoe  y.  Martin 
Daedridge  y.  Besley 
Hobby  y.  BarrHr 
Samuel  y.  Gibbs 
Rawson  y.  Samuel 
Midgley  y.  MIdgley 
Coppin  y.  Cray 
King  y.  Cboek 
Boiighton  y.  James 
Wfstoa  y.  Peache 
Cogswell  y.  Rsssell,  ^.  dlr«.  ^ 


Woodman  y.  Madger 
Kyan  y.  Duns 

Ponyth  y.  Chard,  ^.  dirt  tf 
Koapp  y.  Harper 
Fry  y.  Wood 
Fanning  y.  Deyereux 
Chaifey  y.  Serjeant 
Dobree  y.  Schroder,  exetfdiam 
Keen  y.  iSlrcb,yifi'.'dirrf.  A*  c«ir«' 
Vicken  y.  Hardwick 
Medley  y.  Eatoa 
Hall  y.  R«wdon 
Murray  y.  Montgomery 
Ditto  y.  Murray 
Cautet  tot  down  fir  hearing  in 
EattirTtrm^  1841. 
Ashton  y.  Trotter 
Scarbovottgli  y.  SberaMa 
Davis  r.  Chanter 
Forbes  y.  Peaeook 
Capel  y.  Huglice 
AUen  y.  CoroAdd 
Osbddiston  y.  Simpe*a 
Fitzpatrick  y.  Newton 
Cogger  y.  Wickes 
King  y«  Oreeo 
Hosucbe  y.  Rogera 
Lyddoo  y.  Wooicock 
Henfrey  r.  Hermoa 
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Fiorinton  r.  Byrtoo 

Stockea  v.  Chock 

Fallen  v.  Harprfield 

rush  r.  Bdsbcr 

WillMint  ▼.  Ellis 

Rnger  r.Great  Wentum  iUilway 

May  28— Parkin  ▼.  5um>r4 

Wrifbt  v.  Rotter 

Aspiuii  y.  Andos 

Morgan  v.  Elstob 

Jickfon  T.  Bolelier 

fhvm  y.  Jones 

UtniM>n  T.  Lane 

BoAyt.hrffttt 

Stose  ▼.  Mstlhew* 

Hooker  r.  Bmtal 

Ho]Mon  t.  Cfoosie 

Parry  r.  Jebb 

Barker  v.  WyMe 

Cook  f .  Black 

Dariei  r.  Thdrne 

Middleditch  r.  SanndMi 

HotigMmlr.  Ldw^ker 

Lastoitr  y,  Holeoabt 

May  7.  Selby 

Wanwy  r.  Towigood 

Manby  r,  WeatnoHCOtt 

Attorney  Gen.  r.  Milner 

Robertaon  r  Dean 

Edgar  t.  Pry 

Krans  T.  Janies 

Yoode  ▼.  JoMt 

Alexander  ▼.  Poster,  ditto 

Elltort  T.  eiKott,^.  difM,  9fCott$ 

PoveU  r.  PovrelK  ditto 

Fye  y.  Unwood,  4il/« 

CampbeU  ▼.  Csmpbeil,  exceptient 

Ditto  7.  Ditto, ^.  cfdv.  4r  IBM/' 

Bratt  T.  Smith,  ditto 

HillT  Sttttb,4lf#/o 

Noel  ▼.  Hoare,  'iUto 

Sbort^-Graot  r.   BUIkerwkk-^ 

Ditto  ▼.  Bitnce,  ditto 
Kirkwall  r.  Flight,  arctptioM 


OkrUtinn  ▼.  Chamberi, /ui*.  dirs. 

andeostM 
ffibot^on  T.  Ibbntioo,  ditto 
Oriffin  r.  Williams 
Bowmer  r.  Parkinson 
Phillips  r.  Barlow 
Wheeler  ▼.  Cottrrll 
Barber  ▼.  Cockerel!,  at  roputt  of 

d^, 
Pord  r.  rioogli,  A*"*  ^f^-  "u'  <*• 
Bort^Reed  r.  Raillir,  ift/i» 
Sbort-^nmey  v.  emwKf,  ditto 
Watts  V.  Mcrwood 
Milner  y.  Slngleton^/yr*  iMr*.  «Mf 

cmr« 
iSades  r,  llarHs 

Beumett  ▼.  Rlsley,/«r.  din.  4r  c#. 
Cooper  r.  Emery,  ejtmv. 
firth  r.  Cfaor1ey,/Mr.  din,  mdes. 
Reynolds  r.  Hf  ilroy 
Milroy  y.  Mitrov 
Kirkwall  r.  PUgbt,  fur.  din.>mtd 

mis 
Price  T.  Harding^  dUto    * 
Shee  r.  Cordell 
Jenkins  r.  Cooke 
Bbarman    r.    Haath — Howe    r. 

Ditto,  /(fr  fftyi .  mdl  com 
Reay  t.  Lorefoy,  ditto 
Charnork  r.  Charntfck 
Acklom  r,  Astley,/iir.  afrt.  aiuf  m. 
Freedy  r.  Baker 
Harr^,  Knt«Y.  Ilarrey,/iu'.  4/<r#. 

and  cotta 
Trttena  r.  Trereba,  if«/o 
Ridewoodr.  Lockyer,  «fiV/o 
Smith  T.  Baker,  #jro»«.  to  rept, 
Beevor  v.  Elliott,  fur  dirt,  and  et. 

Cauaes  sH  doum  far  hearing  m 
Trinitif  Ttrmf  ia4h 
Maasey  v.  Day 
Bid  F.  Durant 
■Mayor  and  Corporation  of  Car-  I 

narronr.  Eraoa 


Stephenson  r.  Ererett 

Barfoot  v.  BuckUod 

Figott  r  Jeaffrcson 

Aahburner  v  Gawtbrop 

Moorhouse  r.  Col  via 

Barfield  r.  Rogers 

Allen  y.  Wadley 

Burton  v.  Manson 

Farmer  y.  Fanner 

M^lgh^.  BaHer 

F)rth  r.  KfekdliOA 

Brotm  r.  EdWaMtt 

Li«ngford  r.  Reeret 

CoNlffs  y«  JatiieS 

Cmtchley  r.  CniteMey 

Oven  r.  Patrbing 

Sliven  y.  Jenkins 

Dyson  y  MnrHs 

LAke  y.  BarthoI<nnew  ;        ^%. 

Latimer  y.  Bennett 

Compton  y.  Storey 

l%n*ttsy.  Ball 

Bulteel  r.  Lord  Atimger 

AttorneyOen.  y.  Mayor  and  Cor* 

poratton  of  Newa^ 
Ranarr  y.  Hupiry 
Falrhnc  y.  Morrrll 
Robepts  y.  Corporatlmi  tff  Car 

Barron 
-Mann  y.  Mflli 
Roberson  y.  Cheetham 
Vtcawy,  Olhrer 
Wright  y.  Lock  wood 
Mnsgrate-y.  MrtcMl 
Treyanion  y.  Safgim 
Baker  y.Alhinaon 
Ridgwiiy  y.>Oniy 
Webster  y.  Harwood 
Moor  y.  Raiabeck 
Vicq  ▼.  Le  Bailey 
May  28— Ryrtta  y,.Tawne« 
P<nirell  y.  Woollam 
Thomas  y.  Lock 
Bcayaa  r.  Betiui 


BotM. 


Stiailittg  ki  tlie  printed  Booli  for  Hoarlag  at  the  commencement  I 
of  Eaater  Term,  1841  J 

Matters  set  down  after  the  Printing  of  the  Book  for  Easter  Term  I 
aadopto  the  CloseoftheSitUngs  (1841)        ...        J 

KMlenittCoMeBtBook      ..       , 

Total      . 

Heard  ami  dhpt^scd  of,  or  remored  Ax»m  Ae  General  Paper : — 

As  Short  Canaes 

In  the  Regular  Paper 

Struck  out,  as  Abated,  or  Compromised,  orl 
for  som^  other  reaaon    •        .        •        .J 
In  Consent  Paper 

Total 

J^neemidiip^ied  of  as  abor*      .        .        .  .       . 

HattetaadjonmedattkeReqnfStofParlicBaa  their  regular  time 
for  Hearing  t^red •        • 

.TjDtal  now  for  Hearing    .   • 
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Cautf  LiitSi  Trmiif  Term,  184U 


Withy  y.  Mangles,  2  catuet,  fiar.  dis.  4*  c«ff# 

Att.  Gen.  ▼.  Master  of  Dnlwidi  College 

Minchia  r.  Nance — Meyrick  r.  Ditto,  2  caute*-^ 

fwr,  dirt,  ^  coitt. 
Page  V.  Adam 
Sanders  v.  BensOn 
Prampton  r.  Prampton 
Labertonche  ▼.  Hodgkinson 

Alditen  which,  in  rtgular  hum,  wotUd  have  hem 
heard  on  a  firmer  dajf  {  hut  which  have  beem  ad* 
Joumed  ai  the  refuett  of  Parties  till  ti/ier  the  JPhrat 
Dajf  o/Causm  m  Trhutf  Term. 

Att.  Gen.  v.  South  Sea  Company—^*.  1st  Canae 
day  after  Term 

Gibbs  Y.  Bowes— to  come  <m  with  supplemental 


Western  ▼.  WUliams— ^.  din,  ^  cettt^-ad.  Mi* 

chaelmas  Term 
tdtne  V.  H ardwicke— a4^.  Michaelmas  Term 
Att.  Gen.  y.  Bavly— ar(f.  lit  Cause  day  after  Term 
Wilson  r.  Mead--^'.  Michaelmas  Term 
Artis  ▼.  Artia-Httf^'.  Michaelmas  Term 
Shalcross  v,  Wright — ocj^y*.  Michaelmas  Term 
Townley  r.  Deare— «<^'.  Michaelmas  Term 
Pldsley  r.  Mann — ^Ditto  ▼.  Strugis— ;^.  dirt,  ^ 

cofl»— to  file  supplemental  bill 
Daries  ▼.  Coleman— ^/kr.  dirt,  4r  cattt. — atff.  Mi- 
chaelmas Term 
EUts  T.  Griffiths — Ditto  t.  Carns— a»(y'.  till  after  Re- 
port made 
Cothum   V.    West,  exceptioat — ^aiff,  Michaelmas 

Term 
Prior  ▼.  Spronle— :/ifr.  dirt,  ^  cottt.^-adj,  1st  Cause 

day  after  Term 
Har&ra  ▼.  Thomicroft — ^to  amend  Bill 
Pirst  day  of  Term— A/o/iom. 
Mattert  which,  in  reguktr  twn,  would  hope  been  heard 

on  a  former  day:  hut  which  have  been  ai^mmed  at 

reqnett  of  Partiet  tiU  the  Fbrti  day  of  Cautet  in 

TMniiyTerm, 
Kit,  Gen.  r.  Brettingham,  part  heard 
Woodcock  r.  Renneck— Ditto  v.  Blissett— Ditto  ▼. 

Sampson—^,  dirt,  ^  cottt,  part  heard 
Addb  T.  Campbell,  part  heard 
Suckermore  y.  Dimes 
Shepherd  y,  Morris 
Morris  T.  Shepherd 
Synge  y,  Giles 
Evans  r.  John 
Cook  V.  Fryer 

Bade  y.  Blake— Ditto  v.  Collins— Ditto  ▼.  Fade  2 
;;^Causes— Ditto  V.  Harhind— Ditto  r.Blake— Ditto 

T.  Reynolds,  eaceptiont 
Bonll  y.  Cordery 
Wild  r.  Hardy 
Millar  r.  Craig 
Penfold  y.  Gile»— Ditto  t.  Penfold— Ditto  v.  GHes, 

eseeptioni 
Mayor,  Aldermen,  and  Burgesses  of  the  borough 

of  Arundel  v.  Holmes— Holmes  ▼.  MayoV,  &c:of 

Arundell— (May  24)  • 
James  ▼.  James 
Unditpoted  of  Mattert  in  the  printed  Booh  for  latt 

Term,  whote  turn  for  hearing  had  not  arrived  at  the 

close  of  but  Sittingt, 
Mutch  V.  CasUe— (Jan.  13) 
Boyd  V.  Fergusson—f Jan.  13) 
Ward  T.  Shepherd— (Jan,  14J 
Lincoln  v.  Wright^(Jan.  14) 
Bayley  t.  Sherwood— (Jan.  14) 
Lumsdenv.  Morison— (Jan.  14) 


•  Hie  dates  within  parentfaesia  iodicate  the  days 
when  subpcenanottareturnabla. 


Wood  y,  Richardson— (Jan.  14) 

Hobson  F.  Shearwood— (Jan.  15) 

Lord  V.  Whitwortb— (Jan.  15) 

Stubbs  y,  Molineux— (Jan.  15) 

Perry  v.  Knott— (Jan.  15) 

Warwick  ▼.    Richardson— Clarke  ▼.  Sewell,  ea- 

ctptiant — set  down  Jan.  9. 
Hodge  V.  Rexworthy— Ditto  ▼.  Hodge,  far,  dirt.  A- 

cof/4-(Jan.  14)  — o  »  ^  «J 

Hatton  r.  Pinch->(Jan.  20) 
Att  Gen.  v.  Drapers'  Company— Ditto  ▼.  Clormes 

Charity- (Feb.  20) 
Att.  Gen.  v.  Christ's  Hospital,  Abingdo»—( Feb. 20) 
Perry  v.  Meadowcroft— Ditto  v.  Lestei^-.Meadow. 

croft  T.  Meadowcroft— Lester  v.  Few— Meadow- 

^roft  y.  Ditto— Ditto  V.  Lester— Pterry  r.Trisloa 

—Ditto  y,  Meadowcroft,  fiar,  dirt,  St  cottt  Srpeti- 

licwi— aet  down  Jan.  28 
Towne  v.  Home— Ditto  y.  Carter,>r.d&».  ^  catts, 

set  down  Jan.  28 
Marks  y.  Marks,  >r.  dirt,  4-  eattt^atH  down  Pd>.  3 
Harvey  y,  Hanrey— (Feb.  22) 
Brodie  y,  Barry,  2  cmuef— Ditto  ▼.  Symons,  3 

cmwM— Anderson  r.  Ditto, /mt.  dirt,  4*  cofte— set 

down  Feb.  5 
RaFens  v.  Tayler — Ditto  y,  Henrick,  fiw,  dStrv.  ^ 

cM/»— set  down  Feb.  6 
Hatfield  v.  Pryme 

Richardson  f.  Richardson— (April  15) 
Hedges  y.  Brick— set  down  Feb.  8 
Davenport  y,  Bishopp — (March  I) 
Beaumont  v.  Winter— Ditto  f.  Elam — Ditto  ▼.  Far- 

Ttx,far,  dirs,  8f  cm/»— aetdown  Feb.  12 
Hurrey  f.  Handley— Ditto  f.  Bwer8on—/kr.  dirt,  it 

eotts  ^pe/jlloa— set  down  Feb.  13 
Edwards  v.  Edwards,  /or,  dirt.  A-  c«cte— aet  dova 

Feb.  13 
Goodall  F.  Bayley,  Jar,  dirt,  ^  cod*— «et  down 

Feb.  22. 
Willis  v.  Flasket,  fiar,  dirs,  4  catf»— aet  down  Feb. 

23 
James  v.  Bydder— (March  15) 
Barber  f.  Swann— Buddie  y.  Ditto— aet  down  Feb. 

27 
Robinson  f.  Hunt— Scott  f.  Eglcnton — ^Ditto  v. 

Stnrgis,/iir.  dirt,  ^  omI#— set  down  March  I 
Pullam  F.  Manning— Ditto  f.  Rawlina,  far,  dirs,  ^ 
^    cof/i  8r^Wtrto»— aet  down  March  2     (short) 
Att.  Gen.  f.  Prettyman,  Meer  Hoapital— set  down 

March  11 
Wilson  F.  Ciller, /kr.  dirt.  ^  cottt— aet  down  March 

12 
Tullett  F.  Armstrong,  orc^inv— «et  down  March 

13. 
King  F.  Hammelt,  far,  tUrt.  4r  e«il#-^«et  down 

March  16 
Townsend  f.  WeaUcott^/ar.  dirt,  ^  cMTt-eet  down 

March  17 
Pasquicr  v.  Pasquier,./Mr.  dirt.  ^  €mI«— aet  down 

March  22 
Clarkson  v.  Stanea— Dudderidge  f.  Groom— ^. 

dirs.  if  cottt — set  down  April  1 
Chennell  ▼.  Martin,  eaceptiont — (April  3) 
Att  Gen.  f.  Rogers— (April  15) 
EFans  F.  Thomas— (April  15) 
Jackson  f.  Jackson — >( April  15 j 
Att.  Gen.  v.  Corporation  of  Newcastle-upon-Tyne. 
.   (April  15)  ' 

Att.  Gen.  f.  Mayor,  Ac,  of  Newark— (April  17) 
Maugham  f.  West— (April  17) 
Butchery.  Mnsgrave— (April  17) 
Margerison  f.  Robinaon—  ( April  1 7) 
Thompaon  f.  Johnson — (April  17) 
Lambert  F..Lambert-r  (April  1 9) 
Baker  f.  Bayldon— (April  19) 
Wyatt  ?.  Sharratt— (AprU  19) 
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'  r.  Mariott— (April  19) 

Webb  T.  Tayler— (April  19) 

Norbnroe  y.  Ollctt— (April  20) 

Moirall  r.  Latton — (April  20) 

SheflScld  Canal  Com  p.  v.  Sheffield  and  Rotherham 
Rnlwaj  Company — f  April  20) 

Tknner  r.  Slwortby— (April  20) 

Relfe  ▼.  Nuiiwy— (April  21) 

IVillatU  r.  Bosby— (April  21) 

BiyaaT.  O'Neill— (April  21) 

Wcatenrav.  Gregory— (April  23) 

Whitehead  v.  Waring— CApril  23} 

Whitehead  v.  Waring— (April  23) 

Vf^upo$ed  ^  Maiter*  set  down  Hnce  the  Printing  of 
ike  B^ok  for  last  Term  and  up  to  the  present  time 
(10/A  May,  1841) 

Whiting  T.  Wbiting,/iir.  dirs.  4*  CMl«^(April  19) 

Maekinnon  ▼.  Sharp — Ditto  ▼.  Macldnnoii— ;/iir. 
i&v.  i^  eMf»— (April  20) 

Jordaine  v.  Oray-^/kr.  dirs.  if  cafi!f—>( April  21) 

Fint  Cause  Day— Attorney  Gen.  y.  Kerr— Ditto  ?. 
Wales,  rc-Ac«rny— (April  28) 

Pinkney  y.  Raine— Ditto  y.  Diito^Jur,  dbrs,  4r 
Mfte — (April  26) 

Kn^bt  ▼.  Gosling, /mt.  dirs.  te  m#/«— (April  26) 

Allen  y.  Aldridge,/iii'.  dirs,  tc  cof/«— (May  1) 

Donngsvorth  y.  Hodgkinson,  /kr.  dirs*  if  costs — 
(May  3) 

Warren  y.  Back— Ditto  y.  Ditto,>r.  dirs,  ^  costs— 
(May  5) 

Brampton  y.  Yoike— Ditto  y.  Ditto— >r.  din.  ^ 

cstcs— (May8) 
Hinde  ▼.  Blake-.(May  8) 

Coleman  y.  Phipps— (May  8) 

Nelthorpe  y.  Wright^  Jur.  dirs,  if  cof«««(M«y  10) 

lievis  ▼.  Dayies,  cjr«^Joii«— (May  10) 
Green  ▼.  Green, yicr.  dirs.  4*  costs — (May  10) 
Alington  y.  Pain— set  down  May  25 
Martin  y.  Collins— set  dovrn  May  25 
Lacy  y.  Allen— set  down  May  25 
Hemmingson  y.  Gylby— set  down  May  2^ 
Dorriea  y.  Liyingstone— set  down  May  25 
Mourilyan  y.  Robiason-*set  down  May  25 
Clunn  y.  Crofts— set  down  May  26 
Rotter  y.  Ebdea— set  down  May  26 
Cochill  y.  Bridgman— set  down  May  26 
Wontworth  y.  VVilliams^-set  down  May  26 
Lytbgoe  y.  Watson — set  down  May  26 
Tomer  y.  Comey — set  down  May  26 
Erans  y.  Salt— set  down  May  27 
Hworthy  y.  Tanner — set  down  May  27 
Parr  y.  Sheriffe — set  down  May  27 
Laogton  y.  Horton— set  down  May  27 
Wright  y.  Maonder— set  down  May  27 
Wade  y.  Hopkinson— aet  down  May  27 
Thompson  y.  Edgar — set  down  May  28 
Waters  y.  Anderson — set  down  Mav  28 
Ashton  y.  M*Dongall— set  down  May  28 
Beaman  y.  Dod— set  down  May  28 
MaiUand  y.  Uaakey— set  down  May  28 
Conndl  y.  Connell — set  down  Jnne  1 


Cmnmon  9ltui. 

Remambt  Paper  of  Trinity  Term, 
Enlarged  Bmles, 
Parnr  y.  Betts— to  1st  day 
Cribb  y.  Fenn — to  2d  day 
Samuel  y.  Rawson  and  anotber^-ditto 
Trasbre  y.  Whitecbnrcb  and  others— ditto 
Kirk  y.  Fryer— to  4th  day 
Doe  d.  Scott  and  others  y.  Bird— to  5th  day 
In  re  Innian — enlarged  generally. 

New  Tbi  als  of  Easter  Term,  1840. 
Middlesex— Crane  y.  Price  and  others. 


New  Trials  of  Atichaehnas  Merm  la*(, 
Middlesex— Dererell  y.  WUilmarsk 
London— Collyer  v.  Stentiett 

„         Mozbay  y.  Coleman 
Derby — ^Wood  y.  Morewood 
Lircrpool— Brancker  and  anor,  assignee  v.  Moly- 

neox 
Bristol — Lott  and  anor.  y.  Melrille  and  ors, 
Surrey — Punter  y.  Lord  Orantley 

„         Home  y.  Wiogfield 
Herts — Gibaon  and  anor.  y.  Muskett 
Kent— Milgate  y.  KebMe 
Cambridge — lyatty.  Mann 

New  Trials  ^Hitarp  Term  last, 
Middlesex— Smith  y.  Mooypenny 

.     „  Hally.  BaU 

London — Eyans  and  anor.  y.  Nicbol  and  anor. 
„         Heenan  y.  Evans  and  anor. 
„         Green  and  anor.  y.  Gosdcn 
^  „         Steigenberger  y.  Carr 
yy         Derattx  y.  Hill 
y,         Bell,  public  officer,  y.  Gnnn 
„         Alexander  and  anor.  y.  Burchfield 
,y         Allen  y.  Steyens 

New  Trials  ofEtuier  TVm  last, 
Middlesex — Sweet  y.  Lee 

„  Hodge  and  ors.  y.  Cooper 

,9  Miller  y.  Thomson 

,,  Walton  y.  Potter 

y,  Goss  and  anor.  assignee  y.  QttinU>n 

,y  Fitbey  y.  Lawford 

„  Perry  y.  Watts 

y»  Colyer  y.  Guyon 

„  Same  y.  Same 

„  Stewart  y.  Steele 

Wilts— Doe  d.  Duke  of  Beanford  and  ors.   y. 

Neeld  Esq. 
Deron — ^Veale  y.  Coward 
Cornwall — ^Niblett  and  nx.  y.  Harry 
York — Beckett  and  ors.  y.  Wilson 
Liyerpool — Bamed  and  others  y.  Hamilton  ^ 

Surry — Curling  y.  Eyans  and  anor. 
„        Ross  y.  Norris 
„.      Doe  y.  Edwards  and  ors.  y.  Leach 
Kent— Weld  y.  Ward,  clerk 
„       Shoobridge  y.  Same 
Salop— Walmsley  y.  Matthews 

Cur.  ad,  pult, 
Bonzi  y.  Stewart. 
Same  y.  Same 

Wollaston  and  ors.  y.  Hakewell 
Morris  and  another  y.  Stamp 
Greatbead  y.  Moriey 
Bartholomew  y.  Carter 
Bethell  y.  Blencowe 
Morretl  y.  Martin 
Howard  y.  Smith 
Amor  y.  Cuthbert 
Douglas  y.  Chalk  and  anor. 
Thompson  y.  Jackson  and  anor. 
Lane  and  ors.  y.  Burgbart 
Shepherd  y.  Pybus 
Bradley  y.  Carr  and  ors. 

Demurrer  Paper  of  Drhdty  TVnn. 
Saturday,     22  May^ 

Monday,      24  Mayf  Motions  in  arrest  of  *•••'•'- 
Tuesday,      25  Mayr     ment 
Wednesday,  26  May) 

Same  day,  Special  Arguments. 
Rabn  y.  Hatfield 
Gilbert  and  ors.  y.  Dyneley 
Hohnes  y.  Bell 

Peppercorn  and>anor.y.  Peacock 
Rider,  assignee  y.  Edwards 
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FonttfeK  Y.  Bignold 

Knight  and  on.  r.  Selby 

Powell  r.  Anvell 

Hanter  v.  Neck 

Pempster  and  anor.  r.  Pnrnell 

Doe  d.  (Parker)  v.  lliomas 

Dunn  T.  Di  Naoro 

Archbisliop  Canterbury  r.  UairfLtDS^tued  with  ors. 

Lesenbary  v.  Evans 

Wollaston  V.  Holt 

Raymond  v.  Fyfe 

Willis  V,  Johnson,  jr.  and  others. 

Thonday,  27th  Msy. 
Friday  28th — Special  yirgumemt$, 
Keat  and  anor.,  sec.  &c.  ▼.  Sweeting 
Cannan  and  others,  assees  r.  Reid 
Graham  and  others  v.  Pretwell  and  anor* 
Gannt  v.  Taylor 
Matthews  y.  ^ddnlph,  Esq. 
RaCnrday,29ihMay 
Monday,  Slat 
Tac8dsy»  1st  Jnna 

Wednesday,  ?nd— ^/mvM  ytrgumettU, 
Thursday,  3rd 

Friday,  4th     ••^^^pecimS  ArgMmemti. 
Saturday,  5th 
Monday,  7th 
Tuesday,  8th 
Wednesday,  9th 
Thursday,  10th 
Friday,  Itth 
Saturday,  12th,  End  of  Term. 

^tierti'ir  ttf  nc^ 
Mondatf,  94M  3%,  1841. 
Tlic  Court  will' on  Tne^day^  the  Ut  of  Mtm^, 
tnnd  on  that  day  only  this  Term)  take  tlie 
Special  Papec,  uiid  ou  the  other  dnvs  nsnally 
Appropriated  to  that  paper,  Nkw  Trials: — 
The  Croitn  Papkr  on  the  usimI  days ;  and  ott 
«very  open  day^  Motions  and  New  Trials. 


i^W  RULE  OF  COURT, 

Trtnitp  Term^  4  Fktwia,  1841. 
It  is  ordered  that  wliere  jiufirment  is  signed 
by  virtue  of  a  Jiid&re's  certifioate»  ^ven  pur- 
suant to  the  Act  1  William  4  th,  c.  7,  4.  2, 
such  iudirment  may  be  signed  without  any 
rule  for  judgment. 

By  the  Court. 

LAW  BILLS  IN  PARLUMENT. 


Houtfe  of  ILnttii, 
For  lioldinfi^  Petty  .^esstons  and  Snmm&ryTriala. 

[In  C(Mnmitt'(»e.]  Earl  i>BTan. 

To  limit  the  rTimiiial    JuriaHiclinn    of  tite 

Quarter  Sessions.  fPor  2(!  reading 

Tithes  Recovery.  \Vot  2d  f eadin^.] 

Double  'Costs,  Ac-  \¥or  2»l  readiiig.** 

To  amend  the  Law  of  Principal  and  Factor. 

Hautfr  a(  C0miiuiitir. 
For  facilitating  the  administration  of  justice 
(in  Chancery )»  No.  1.   Attorney  General. 
[For '3d  rcadinfrO 
To  facilitate  the  AdiAinifltration  of  Justice  in 
the   House  of  liords  and   Privy  Council^ 
No.  2.  fiir  £.  Sugdeu. 

[In  Committee.] 


Countv  Coiirrs.  Mr.  F.  Maule. 

[To  consider  Report  7th  June.] 
Bankruptcy,  Insolvency,  and  Lunacy. 

[!•  Comuiittee.] 
To  remove  objections   lo  the  ndmiaiioii  of 
evidence  on  the  i^rouad  of  interest. 

[In  Committee.]  Mr.  C.  Bi^er. 

To  aUow  Wriu  of  Error  in  ManSmmis. 

Sir  F.  Pollock. 
Poor  Law  Amendment.       [In  Committee.] 
For  the  Regiiitration  of  Parliamentary  Electon. 

[In  Committee.]  Lord  John  Russell. 

Fur  the  better  regulation  of  Railways. 

Mr.  Labouchere. 
County  Coroners'  Election.    Mr.  I^ckiagUMi. 

[in  Committee.] 
Drainai^e  of  Lands.  Mr.  Haiidiey. 

[In  Committee.] 
Copyhold  and  Customary  Tenures. 

[Fur  ;id  reaciinff.]  Mr.  Hope. 

Administration  of  Justice  in  Boron^s. 

[In  Committee.]  Attomev  Gencr.il. 

To  facilitate  the  Transfer  of  Real  ai>d  Personal 
Property  held  in  trust  for  Charitable  Pur- 
poses.  Mr.  James  Stewart. 

[Fur  3d  Reading.] 
Designs  Copyright.  [For  2d  raading.] 

To.anpoint  a  Public  Prosecntor. 

[For  Kelect  Committee  ]      Mr.  £wwt. 
To  exempt  Tithes  from  Pafocbial  AsseMtnents. 

Mr.  Hu<1tfi^s. 
Middlesex  Sessions.  [In  Cmnmitice] 

County  Bridges.  [In  €ommfttee.] 

Punishment  for  OflTcnccs  against  ib»*  Per^tm. 

[In  (Joimnittexj]  Lord  J.  Russell. 

Punishment  for  Embozzlemeot. 

[For  2il  residing.]         Lord  J.  RossciL 
To  amend  the  Law  of  Sewers. 

(To  l>e  reported.] 
Enrolm<*nt  (if  Burgeitset. 

fin  Committee.] 
Turnpike  Acts  Amend rnent.    • 

[In  Committee.] 
JStami)  Dories  on  Law  Proceedings. 

[To  lie  reported.] 
Costs  in  frivolous  Suits. 

[For  2d  Reading.] 


THE  EDITOR'S  LEITFER  BOX. 


We  have  received  some  letfers  relating  to 
the  ensuing  Examination,  and  particulnry  ex* 
pressing  a  hope  that  the  difficulty  of  the  exami- 
natifin  will  not  be  increased,  on  account  of  Uie 
prejudice  the .  candidates  will  suffer,  if  not 
passed  before  the  Lon^f  Vacation.  We  appre- 
hend no  difference  can  be  .madein  tbia  respect. 

Several  letters*  are  unavoidably  deferred. 

We  have  heard  of  no  sucb  report  as  that 
meniiiined  by '•  Fair-play/'  and  do  not  be« 
lieve  it. 

A  correspondent  at  Piymoulb  is  informed 
that  the  attorney  to  whom  be  was  articled, 
must  join  in  the  assii^nnieiit.  The  premhmi 
is  mailer  of  agreement. 
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i"  Quod  ningU  ftd  Mns 
PiTttoet,  et  nescire  nmlum  est,  Rgitamus." 


ItoRAT. 


DEBATES  IN  PARLIAMENT  RE- 
j4An>IG  TO  THE  LAW, 


yjBW  JUDGES  IN  EQtlTT. 

Tbs  foUowinf  U  extracted  from  the  report  of 
tbe  debate  on  the  2drd' April,  in  the  House  of 
CoiDuiqos»  00  the  bjli  for  the  better  Admlnis- 
tnikmofJiittice  ia  Equity. 

Oo  the  19th  claus<>,  which  relates  to  the  ap- 
ptomlment  of  two  new  Vice  Chancellors,  beuig 
read,— 

Tbe  Attitrnev  General  rose  to  move  that  the 
blank  left  in  the'  number  of  new  judj^es  to  l)e 
appolotrd  in  Chancery  be  fifllrd  up  ^vith  the 
word  **two"  This  part  of  the  subject  had 
already  been  the  subjet-t  of  much  deliberation 
in  tbe  otiier  house.  In  the  bill  brought  in 
last  year  the  same  number  was  proposed,  and 
tbe  proposal  met  with  the  approbation  6i  the 
Lora  Chancellor,  Lord  Laiigdate  and  others. 
Lord  Brougham,  U  was  true,  objected.  The 
mtDesses  who  were  examined  on  the  point 
were  unanimous  in  the  opinion  that  two 
jndges  were  necessary.  The  first  judge 
exaroiaed  was  the  Vice  Chancellor,  and 
be  f^ave  a  very  strong  opinion  as  to  the  im- 
mediate  necessity  for  the  appointment.  He 
was  of  opinion  that  t\Vo  Vvoufd  be  hkrdly  suffi- 
cient, and  when  asked  if  he  did  not  thiuk  that 
one  would  be  enough,  answered,  "Certainly 
Dot/'  He  said  that  two  might  be  sufficient  at 
fint.  The  reason  why  the  arrears  appeared  so 
small  was  because  ^e'  Lord  Chancellor  had 
gone  into  a  great  many,  and  because  a  great 
many  had  been  struck  out,  bec^iuse  the  par- 
ties were  riot  prepared.  It  had  been  suggested, 
tbat  tbe  Arrears  ouce  subdued,  one  judge  would 
be  sufficient  i  but  he  believed  that  such  an  in- 
crease of  business  would  find  its  way  into  the 
Courts  as  to  make  it  necessary  to  retain  both. 
At  ^es^ut  it  was  matter  of  complaint  that  un- 
less tbe  sum  sought  to  be  recovered  amounted 
{J  ^000l.,  ir  was  no  use  to  seek  for  justice  in  a 
Conn  of  Equity,    Now,  it  was  his  belief,  that 
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by  the  regulations  now  iu  contemplatiotr,  such 
expedition  would  be  introdiicea  into'  tho^^e 
courts  as  utterly  to  do  away  with  the  reproach. 
The  Vice  Chancellor  had  recorded  his  opinion 
that,  although  two  judges  might  be  enough  at 
pre&ent,  it  would  before  long  become  necessary 
to  increase  their  number.  He  would  most 
respectfully  submit  to  the  committee  the  expe- 
diency of  adhering  to  the  bill  sent  down  to 
them  from  the  Lords  in  the  last  session  of  Par- 
liament. 

Sir  E,  Sugden  thought  it  most  impoUtiCp 
unless  under  circumstances  of  the  very  great- 
est necessity,  to  create  two  netv  courts  of  jus- 
tice. Tlie  opening  of  two  newcourts  would 
create  such  a  rush  of  barristers  and  attoirneyf 
into  tbeip,  that  he  feared  much  of  the  business 
of  those  courts  would  not'be  done  in  a  manner 
creditable  to  the .  administration  of  justice.' 
The  learned  Attorney  General  said,  he  would 
give  po\^'^r  to  the  Lord  Chancellor  to  alter  the 
practice  in  the  Master's' office,  and  that  the  al- 
terations would  be  satisfactory.  He  (Sir  E, 
Sugdeti)  should,  however,  like  to  know  what 
those  idteratioiis  were  before  he  sanctioned 
the  creation,  hot  merely  of  two  new  Judges, 
but  two  new  courts,  whereby  they  would 
have  five  separate  courts  of  equity  sitting 
concurrently,  while  there  were  but  three  Com- 
mon Law  Courts.  He  had  already  on  for- 
mer oceasions  shown  to  the  House  the  state  of 
the  appellate  jurisdiction,  both  in  the  House 
of  Lords  and  Court  of  Review,  and,  taking  that 
jurikdiction  altogether,  it  was  a  great  reproach 
to  the  country  that  it  should  have  been  so  long 
allowed  to  remnin  in  its  presenft  state.  Du^ 
what  would  the  consequence  be  of  creating  two 
more  courts  ?  Why,  tliat  they  woul^  have  l^ur 
judges,  i)ot  only  of  co-ordinate;  but  of  subor- 
dinate jurisdictiiin,  sitting  at  tlie  saine  time  t 
and  it  was  utterly,  impossible  to  suppose  that 
those  judges  would  not  be  decidiug  different 
ways*  upon  diffei'ent  questions  oif  iaW.  li 
would  cbhsequently  require  great  pains  and 

freat  length  of  time  to  keep  righ^  ^he  law  of 
Ingliind  with  so  many  different  Judgj^s  adiudl- 
cating  in  those  different  courts.  The  Lord 
•  G 
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Chancellor  had  already  more  than  he  could 
do ;  and  yet  either  he  must  hear  all  the  ap- 
peals from  these  courts,  which  of  itself  would 
suffice  to  occupy  the  whole  of  his  time,  or  they 
must  be  brought  to  the  House  of  Lords.  Then, 
if  they  happened  to  have  a  Master  of  the  Rolls 
snpenor  in  legal  knowledge  and  experience  to 
the  Lord  Chancellor,  they  might  find  the  opi- 
nions of  the  better  man  overniled  by  one  less 
versed  in  the  law,  and  less  approved  of  by  the 

Erofession.  If  they  IvSnt  to  the  House  of 
ords  to  decide  between  the  two,  they  still  had 
but  the  self  same  man  who  decided  in  the 
court  below  against  a  court  of  inferior  juris- 
diction. He  had  befoi'e  shown  that  there  was 
ho  necessity  fbr  those  two  additional  courts, 
llie  "^^ce  Chancellor,  he  believed,  was  of 
oviniod  that  one  additional  judge  in  the  Court 
of  Chancery  ^voald  be  quite  sufficient.  Even 
if  two  could  be  proved  requisite,  why  create 
them  both  at  once  ?  The  appointment  of  a  new 
^urt  of  justice  waa  a  great  and  serious  altera- 
tion. He  saw  no  reason,  therefore,  why,  even 
admitting  the  necessity  of  two  courts  to  exist, 
atitj  should  not  postpone  the  appointment  of 
the  second  until  thev  saw  how  tne  first  would 
operate  co-ordinatefy  with  the  three  already  in 
existence.  For  his  part,  he  firmly  believed 
that  the  creation  of  those  two  courts  at  the 
^me  time  would  lead  to  an  incalculable 
amount  of  mischief.  It  was  provided  by  this 
bill,  that  upon  the  demise  of  the  first  judge  the 
office  should  be  filled  up,  but  not  upon  the 
demise  of  the  second.  It  must  be  observed, 
however,  that  then  they  would  have  brought 
into  practice  an  additional  number  of  barristers 
and  solicitors  to  meet  the  demand  of  thai 
court.  What  was  to  become  of  those  gentlemen  ? 
What  was  to  be  their  employment?  These 
were  questions  which  led  him  to  believe  that 
plenty  of  reasons  would  be  found  and  strongly 
advanced  for  continuing  that  second  court; 
for  he  was  of  opinion,  that  whatever  nun  • 
ber  of  courts  they  created,  the  business  to  be 
done  would  accommodate  itself  to  that  nuuil)er, 
however  well  it  might  be  done  with  less.  The 
right  honourable  gentleman  concluded  by 
moving  that  the  blanic  be  filled  up  with  "  one  " 
instead  of "  two.'* 

Mr.  Li/nch  was  of  opinion,  that  suitors 
without  courts  was  a  much  greater  evil  than 
courts  without  suitors,  and  was  the  particular 
evil  which  now  pressed  upon  the  public,  and 
which  it  was  now  sought  to  remedy  by  the 
creation  of  two  new  courts.  Without  this 
assistance  it  was  quite  impossible  that  the  Vice 
Chancellor  and  Master  of  the  Rolls  could  get 
through  the  enormous  heap  of  business  that 
was  now  before  them ;  and,  looking  at  the 
nature  and  amount  of  that  business,  he  had  no 
hesitation  in  saying,  that  less  than  two  new 
courts  would  be  insufficient.  His  right  honor- 
able and  learned  friend  said,  that  there  were 
now  only  three  courts  of  common  law,  and 
why,  therefore,  was  it  necessary  to  appoint 
two  new  equity  judges?  Why,  his  right 
lionourable  and  learned  friend  forgot  that  now 
besides  the  three  courts  of  common  law,  there 
was  the  Bail  Court,  and  a  separate  judge  of 


each  court  almost  sitting  daily  at  Nisi  Prim^, 
so  that  there  were  fifteen  common  law  judges 
constantly  employed,  at  an  expense  of  7^,004)/. 
per  annum,  and  why  should  any  objection  Ik* 
made  to  the  establishment  or  five  equity 
judges  at  an  expense  of  24,000/.  per  urniun, 
when  it  shoula  be  remembered  that  in  the 
Chancery  Courts  more  real  and  substantial 
business  was  done  than  in  all  the  other  rourto 
put  together  2  This  measure  would  put  an  end 
to  all  the  mischiefs  and  delays  wliich  now 
existed  in  the  administration  of  justice  in  the 
Court  of  Equity,  and  he  therefore  trusted  that 
the  clause  as  proposed  would  be  agreed  to. 

Mr.  Pemberton  said,  that  though  he  thought 
the  house  and  the  country  were  much  indebted 
to  his  right  honourable  and  learned  friend  (Sir 
E.  Sugden)  for  having  brought  the  matter  so 
fully  under  their  consideration ;  still  he  (Mr. 
Pemberton)  was  not  prepared  to  give  his  as- 
sent  to  all  the  propositions  which  had  been 
urged  by  his  right  honourable  and  learned 
friend.  It  was,  however,  only  in  deference  to 
the  evidence  which  had  been  given  on  this 
subject  before  the  select  committee  of  the 
House  of  Lords— in  deference  also  to  the  opi- 
nions held  by  those  learned  persons  of  all  po- 
litical parties  who  had  held  judicial  offices— to 
deference  also  to  the  opinions  expressed  by 
those  members  of  the  profession  who  were 
better  judges  than  himself  of  the  extent  of  the 
impossibility  of  obtaining  justice  in  the  courts 
of  equity  as  at  present  constituted^-opinioos 
expressed  ia  a  petition  signed  by  between  60 
and  70  of  the  priucipal  firms  in  London — be 
did  not  feel  prepared  to  oppose  the  proposition 
of  her  Majesty's  government,  made  on  their 
responsibility,  and  after  a  consideration  of  the 
evidence  which  had  been  adduced  on  this  sul)- 
ject.  When  he  said  this  he  must  at  the  same 
time  state  that  he  thought  the  country  had 
great  reason  to  complain  of  the  mode  in  which 
this  measure  was  now  brought  before  the  le- 
gislature. When  a  bill  precisely  similar  to  the 
present  was  broueht  down  from  the  House  of 
Lords  at  the  close  of  last  session,  the  noble 
lurd  opposite  (Lord  J.  Russell)  postponed  the 
consideration  of  that  measure,  because  he  told 
the  House  and  the  country  that  there  was  not 
then  sufficient  time  to  consider  a  bill  of  such 
deep  importance.  The  noble  lord  also  stated 
that  this  change  was  connected  with  many 
others  that  were  in  the  contemplation  of  the 
government,  and  which  would  ha?e  a  material 
bearing  upon  the  particular  measure  now  under 
cunsideralion ;  and  the  noble  lord  told  the 
house  and  the  country,  in  language  stronger 
than  he  (Mr.  Pemberton)  should  like  to  make 
use  of,  that  ihe  mode  in  which  the  business  of 
the  Judicial  Committee  of  the  Privy  Council 
was  administered  was  a  discredit,  not  to  say  a 
disgrace,  to  the  country.  The  noble  lord  on 
that  occasion  also  agreed  that  the  Court  of 
Review  was  another  establishment  which  of 
necessity  must  undergo  investigation.  That 
court,  it  was  true,  had  been  allowed  to  dwindle 
down  from  four  judges  to  one  jud^e«  and  he 
was  sure  that  it  would  meet  with  universal  ap- 
probation if  that  court  were  wholly  abolished. 
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ttkd  tbe  solitary  judge  that  was  led,  appointed 
to  some  other  office  for  which  his  learning  and 
acquirements  fitted  him.     The  amendment  or 
ittproTement  of  the  supreme  court  of  appeal, 
the  House  of  Lords,  ^vas  also  a  matter  closely 
cDoneeted  with  the  subject  now  under  consi- 
deration, and  yet  of  this  the  noble  lord  was 
DOW  silent.    If  the  Gonrt  of  Review  was  to  be 
abolished,  surely  this  bill  ou^ht  to  provide  for 
addinf^  its  jarisdiction  to  the  new  judge  in 
equity  to  be  appointed  under  this  bill,  and 
thai,  if  there  was  any  deficiency  of  business 
for  the  new^  court,  this  arrangement  would 
famish  a  supply.    But  he  asked,  was  it  fair  on 
tlie  part  of  the  government  towards  the  coun- 
try, when  bringing  this  isolated  measure  for- 
ward, not  to  uU  the  House  what  were  their 
views  on  these  important  subjects?    Was  it 
right,  after  the  first  minister  of  the  Crown  in 
that  House  had  pronounced  such  a  sentence 
upon  one  of  the  most  important  as  a  tribuual 
of  justice,  as  that  it  was  a  discredit,  if  not  a 
disgrace,  to  the  country,  that  the  House  and 
the  country  were  now  unable  to  learn  from  the 
Doble  lord,  or  from  the  law  officers  of  the 
Crown,  whether  it  was  intended  to  make  any 
alCerations  in  that  Court,  and  if  so,  what  those 
alterations  would  be  ?     With  respect  to  the 
particnlar  question  now  before  the  committee, 
considering  as  he  did  the  absence  of  even  more 
important  topics,  he  would  state  very  shortly 
the  reasons  which  induced  him,  in  deference 
to  the  evidence  which  had  been  given,  and  to 
the  facts  and  documents  now  upon  the  table, 
not  to  oppose  the  proposition  which  had  been 
made  by  his  honourable  and  learned  friend  the 
Attorney  General.  Look  at  the  evidence  which 
had  been  adduced  before  the  committee  of  the 
House  of  Lords.  Some  of  the  leading  members 
of  the  profession  had  there  been  subjected  to 
B  strict  cross-examination  by  some  noble  and 
learned  lords  who  sat  upon  that  committee. 
The  effect,  however,  of  that  evidence  went  to 
prove  that  the  avera^^e  arrear  of  causes  in  the 
Court  of  Chancery  was  between  600  and  700. 
Itt  the  Vice  Chancellor's  Court  a  period  of 
from  two  to  three  years  must  elapse  between 
the  time  at  which  a  cause  was  set  down  for 
hearing  and  the  time  at  which  it  would  be 
heard,  and  that  in  the  ordinary  course  of  busi- 
ness some  causes  came  on  twice,  and  some- 
times oftener,  for  hearing.    Now  he  believed 
that  his  right  honourable  and  learned  friend 
was  rij^ht  When  he  said  that  these  delays  not 
uafreqaently  led  to  compromises ;  but  still,  if 
24,00a|.  per  annum  would  enable  justice  to  be 
administered  without  delay,  it  seemed  to  him 
CMr.  Pemberton)  that  the  expenses  of  two  ad- 
^ml  judffes  would  be  compensated  by  the 
'mf  from  delay  which  would  thus  be  given  to 
wntsrs.     Such  then  had  been  the  evidence 
which  had  been  produced  from  all  quarters  to 
•^wfy  those  who  were  but  little  disposed  to  be 
ntiified,  but  who  finally  arrived  at  that  con- 
riotion.  Had  anything  since  happened  to  alter 
w  determination,  and  what  was  iir  point  of 
»ct  the  real  state  of  business  at  present?  The 
wtal  number  of  causes  in  a  state  for  hearing  in 
u&  Rolb  Court  was  139,    Undoubtedly  this 


was  an  arrear,  but  nothing  of  an  arrear  com- 
pared with  what  they  were  accustomed  to  see, 
not  only  in  the  Court  of  Chancery,  but  even  in 
the  courts  of  law.  But  still  that  was  not  « 
satisfactory  position  of  affairs.  The  cause,  fbr 
instance,  which  had  been  heard  to  day,  waa 
set  down  for  hearing  so  long  ago  as  the  month 
of  July  last.  And  during  these  long  delays, 
look  at  the  accidents  bv  which  the  hearing  of 
a  cause  might  be  still  further  postponed. 
Suppose  twenty  parties  to  a  suit,  and  one  of  • 
those  parties,  unhappily  for  the  rest,  ehould 
happen  to  die  in  the  meantime.  Why,  in  that » 
case,  a  new  suit  would  be  superadded,  because  . 
the  old  original  suit  was  rendered  defective  by 
the  death,  and  although  eight  or  nine  months 
might  not  bo  long  to  wait  for  the  recovery  of 
a  demand,  yet  a  further  extension  of  delay  be** 
came  a  grievance  and  a  hardship  upon  the 
suitor?,  from  which  he  for  one  should  be  glad  to 
see  them  relieved.  He  thought  it  was  desirable  ' 
that  the  state  of  business  in  each  court  should 
be  such  that  when  thcv  rose  for  the  vacation 
no  suitor  who  was  ready  for  a  hearing  should 
remain  unredressed.  But  if  this  was  the  state  ' 
of  things  in  the  Rolls'  Court,  what  was  it  ia . 
the  Vice  Chancellor's  Court  ?  His  honourable 
and  learned  friend  the  n:ember  fur  Galway 
(Mr.  Lynch)  had  underrated  the  number  of 
cases  in  arrear  in  that  court.  He  (Mr..Pem-» 
berton)  presumed  that  his  honourable  and 
learned  friend  excluded  from  his  calculation 
causes  which  were  abated ;  hut  the  number  of 
causes  set  down  in  the  book  he  (Mr.  Pember« 
ton)  held  in  his  hand  was  619.  Now  what 
was  the  progress  made  in  hearing  causes,  as 
shown  by  the  returns  which  had  been  ob- 
tained by  his  right  honourable  and  learned- 
friend  (Sir  £.  Sugden)^  The  progress  made- 
in  disposing  of  causes  in  the  general  paper 
last  year  was  173,  excluding  all  short  causes.. 
Now  there  was  on  the  roll  of  the  Vice- 
Chancellor's  Court  619  causes  set  down,  and 
disposing  of  them  at  173  or  200  causes  each 
year,  from  two  to  three  years  must  elapse  be- 
fore they  were  all  heard.  He  felt  very  sensi- 
bly  the  iuconveniences  of  such  a  system  of  de- 
lay, and  he  trusted  they  would  be  obviated  by 
the  appointment  of  two  new  jiidges.  If  he  did* 
not  anticipate  an  increase  of  business  by  this 
addition  be  should  be  ready  to  join  witn  his 
right  honourable  and  learned  friend  in  the  ob« 
jection  to  a  multiplication  of  courts,  which 
might  be  unnecessary.  There  was  one  point 
in  this  bill  of  which  he  highly  approved,  he 
alluded  to  the  provision  for  enabling  the  Lord 
Chancellor  to  make  rifles  and  regulations  for 
the  improvement  of  the  practice  of  the  Court 
of  Chancery.  He  (Mr.  Pemberton)  was  well 
aware  that  several  members  of  the  bar  of  op» 
posite  politics  hud  most  honourably  devoted 
themselves  to  that  subject,  and  were  now  and 
had  been  for  months  engaged  in  considering 
alterations  and  framing  regulations  and  rules 
which  might  be  introduced  into  the  practice  of 
the  court,  and  be  productive  of  the  greatest 
possible  benefit  to  the  suitors,  and  induce  «. 
great  influx  of  business,  by  not  only  removing^ 
the  delays  in  the  hearinfr  a  cause,  but  the  delay 
G2  ^ 
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in  the  final  prosceution  of  a  suit  in  the  Masteri* 
office.  In  this  stute  of  thin^i  be  thoufi^ht  that 
%vbcn  the  Government  took  upon  iticlf  to  have 
two  ne\r  judees  appointed,  when  they  were 
hacked  hy  all  the  authorities  as  derived  frotn 
ibe  witnesses  wlio  had  heen  examined,  and 
thouf^h  he  felt  forcihly  some  of  his  ri{(ht  ho- 
nourahle  friend's  ohjections,  stilly  on  the  whole 
he  (Mr.  Pemhertoti)  was  not  inclined  to  op- 
pose the  proposition  of  the  .  honouraUle  and 
learned  gentleman  opposite. 

The  word  '*  two"  was  then  inserted,  and  the 
clause  as  amended  was  agreed  t«b 

ALLEGED  UNEQUAL  SENTENCES 
OF  THE  JUDGES. 

Lord  Drnmen,  on  Monday,  the  29th  March, 
on  presenting  a  petition  to  the  House  of  Lords, 
look  occasion  to  repel  certain  charges  which 
had  hecii  made  respecting  his  conduct  in  the 
•dminutration  of  justice.  Wt  think  his  Lord- 
ship's vindication  of  himself,  and  nf  Mr.  Jos* 
lictErskine  and  Mr.  Justice  Pafleion,  should 
be  recorded  in  this  journal :  we  therefore  state 
it  fully. 

As  the  hononrahle  seat  which  he  held 
in  their  Lrtrdships'  House  was  solely  otving 
to  the  situation  which  he  filled  in  a  court 
of  ju.<«tii'e,  it  might  be  reasonably  exppcte<l, 
that,  as  a  member  of  their  Lordships'  House, 
he  should  l>e  called  on  to  exphiin  certain 
circnmstatices  which  had  been  brought  for- 
ward in  high  places,  and  by  persons  of 
great  authority,  as  they  affected  him  per- 
sonally. But  when  he  found  stated,  us  a 
stroni^  reason  for  the  adoption  of  a  particular 
legisUtive  measure,  alleged  scandalous  con- 
duct on  the  part  of  the  first  criminal  judge  in 
the  country,  which,  if  well-founded,  would 
most  properly  expose  him  to  very  severe  cen* 
sure,  he  thought  thul  he  owed  it  to  himself, 
to  their  Lordships,  and  to  the  admimstration 
of  justice,  having  a  clear  answer  to  the  charge, 
to  state  wliat  that  answer  was. 

The  circumstances  were  these  :-^ A  ca^e 
came  before  him  for  trial  at  the  last  nUiprha 
aittings  for  Middlesex;  and  it  was  asserted 
that  he,  for  the  bai«e  purpose  of  screening 
aome  defendants,  who  happened  to  lie  of  liigh 
rank  and  station, — one  ot  them  a  member  of 
their  Lordships'  House. — ^had  prevented  the 
proceedings  to  which  he  alluded  from  coming 
10  an  cad,  and  hindered  then  from  going  fur* 
ther,  by  suggesting  that  compensation  sboirid 
be  granted  to  the  iiyured  party,  instead  'of 
making  that  public  example  which  the  justice 
of  the  case  called  for.  He  should  have  thought 
that,  without  strong  and  clear  evidence  of  tlie 
fact,  the  whole  history  of  his  life  would  have 
afforded  a  sufficient  refutatioo  of  a  charge  of 
that  nature.  But  it  was  stated  in  such  a  con- 
fident manner,  with  such  perseverance,  an<l 
«n  such  authority,  that  he  felt  it  uecessary  to 


notice  it,  not  so  much  for  the  porpoie  of 
explanation,  as  with  a  view  to  making  a  mere 
statement  of  the  truth — because  that  atat»- 
ment  alone  would,  in  his  opinion,  uiake  aa 
end  of  every  imputation  that  wsa  cast  on  btm^ 
even  in  the  minds  of  those  who,  without  aiK 
ihority  and  without  justice,  had  made  that  im- 
putation. On  tlie  day  in  question,  a  case  waa 
brought  before  him  in  which  Lord  IValdegrave 
and  another  gentleman  were  charged  whh  )«▼• 
ing  committed  an  assault  on  a  policeman ;  and 
it  was  said  that  he  (Lord  Denman)  had  directed 
the  parties  to  enter  into  a  compromise,  and  had 
suggested  th;it  course  for  the  purpose  of  patting 
an  end  to  proceedings  in  that  way.  Now,  ia 
the  first  place,  he  had  given  no  such  direction — 
he  had  no  power  to  gire  any  such  direcdoa. 
The  proceedings  had  not  been,  stopped — the 
proceedings  were  now  actually  going  on,  and 
wonid,  in  the  ordinarv  course  of  practice,  be 
brought  before  the  Court  of  Queea'a  Bench 
next  term.  Tliat  fact  was  now  discovered  to 
be  true,  and  it  at  once  got  rid  of  a  great  portion 
of  the  charge  brought  against  him,  becauae  he 
believed  that  the  storm  of  indignation  that  waa 
raised  against  him  proceeded  on  the  supposition 
that  he  had  tlie  power  to  stop  the  tral»  and  that 
he  had  done  so.  On  the  contrary^  it  %vaa  be* 
fore  the  <'ourt  in  the  manner  whicb  he  had 
stated,  to  be  dealt  with  according  to  law.  The 
ease  would  come  before  the  Queen's  Bench  in 
the  next  term,  as  he  had  said,  Bu^  then  it 
was  stated,  and  such  was  the  position  the  maU 
ter  at  present  assumed,  that  this  v^  ao  act  of 
his ;  and  certainly  it  was  not  his  act,  but  the 
act  of  the  1aw«>  it  was,  however,  asserted  that 
be  had  recommended  a  comp.romisei  but  that 
the  CoBmis»ioners  of  Police^  in  defiance  of 
that  recommendation,  had  done  great  service 
to  the  public  by  refusing  to  accede  to  it,  and 
calling  upon  the  defendants  for  justice.  Tlio 
answer  to  that  was,  that  no  such  recooineada-. 
tion  was  ever  made — that  no  such  suggestaoo 
was  thrown  out — that  no  auch  opioion  waa 
given.  He  had  a  most  accurate  account  of 
what  passed:  on  that  occasion,  which  hie  would 
take  the  liberty  of  reading  to  their  Jjordshtps; 
and  which,  he  believed*  was  perfectly  coo* 
forraaikle  with  what  apj>eared  in  Tke  7lja«s 
newspaper  of  the  followmg  day. 

He  would  here  observe,  that  cases  which 
were  removed  from  the  inferior  courts  by  eer^ 
tiorufi  were  brought  before  the  Queen's  Bench, 
without  aay  previous  knowledge  of  the  facts 
on  the  part  of  the  judge,  ^o  depositions  were 
returned,  and  hc^of  course^  knew  nothing  of 
the  nature  of  the  complaint.  It  was  true,  he 
might  have  found  some  account  of  the  matter 
in  the  puWie  papera,  birt  it  was  his  duty  to 
abstain  from  noticing  it.  In  p<uut  of  fact,  mi 
this  occasion,  he  was  absolutely  ignomat  of 
what  had  occurred. 

What  were  the  words,  then,  coataiaed  ia  the 
account  which  he  held  in  his  haadf  It  m^ 
peered  from  it  that  Ida  learned  friend. Sir  P. 
Pollock,  OB  the  part  of  the  defendanU,  wba  had 
pleaded  '*  not  guilty,*'  appEed  to  the€ooit  for 
leave  to  ^vitlidraw  that  plei^  iind  that  thry 
should  be  periuit|ed(o  enier  aplea  pf  "jgitUty." 


Digitized  by 


Ljoogle 


AlUffd  Uneftai  SeiUwcti  of  <A<  iu^. 


83 


He  im^  ibe  oMtl  ^oeore  t^^^tx  of  the  de* 
icadwBtt  fpr  wliaC  had  occurred,  and  Ui«tr 
wsKornXf  to  maka  aferjrpoasibJe  atonement  and 
MRoloff •  Now,  it  waa  iaiposiihie  to  mistake 
the  aicawBC  of  the  word  <*  atonement"  It 
mevnt,  wi  doubt,  aonie  pecuniary  compen«a- 
tioai  a  coilrae  sometiniea  adofHed,  where  the 
■ntim  of  the  case  admitted  of  it.  Where  a 
f«bfic  OQtraxo  wai  committed,  and  where  a 
pnblie  example  waa  neceiaary,  no  snch  com- 
prodiiae  ongnt  lo  take  plaoei  hut  where  tlii^ 
«i«a  BoC  the  caae,  and  where  the  oflly  punish- 
IBOoi  tbnl  could  he  titdictedon  the  detendant 
araa  a  pecuniary  fine,  it  was  ohvjous  that  it  was 
tietter  that  aurh  oompanaation  ahtmld  l>e  ffiven 
to  the  puity  injured,  rather  than  that  it  should 
KO  ittto  the  Trruury,  iu  which  oa»e  he  cou!d 
derive  eu  benefit  from  it.  Those  ohaanrations 
bavinif^  lieen  mule  |iy  Sir  P.  PoKock,  he  <  Lord 
OcBmae)  then  said,  «^'*  At  least  they  act  ri^ht 
it<i«v.  Let  their  piea  of  *  not  ff*<t)ty  *  lie  with* 
drawii,  and  a  plea  of '  ftnilty  '  be  rerordeil.  I 
hope  the  case  may  be  of  such  a  nature  aa  to 
admit  of  iu  beiaf  tattled  liy  private  repara«- 
tion.»' 

That  waa  the  whole  extent  of  what  he  aaid ; 
and  the  suppoailiaa  of  iu  not  balujr  Mch  a 
caae,  altliouKh  the  fnota  did  not  appear,  was 
made  the  fonndatioa  of  aecuiiufr  l^io**  4iecauae 
he  made  that  otieervation,  with  sereeniair  ffv^tt 
pohiic  offeuflera,  and  prevmtinff  a  pohlie  ex. 
MD|de  from  beiuK  made.    He  flattered  himself 
that,  wherever  that  simple  statement  was  hcanl, 
it  weald  ar  once  relieve  hiai  and  the  adininis- 
tralioqr  of  Justice  from  that,  one  of  the  many  at- 
•tacka,  wlifeh  certain  peraoas  had  lately  thouf^ht 
thenaelvea  justified  ia  makta|^  oa  it.      He 
was  aware  of  what  had  been  aaid  in  the  public 
papcta  oa  this  snbject,  of  which  it  did  not  lie- 
coaie  hifli  to  take  the  slt|(litest  notice  i  but 
«rh*li  he  fiiand  that  it  nras  made  the  subject  of 
Keneral  aci*osatioR,  copse<l  from  one  paper 
auto  aautber,  and  repeated  by  an  honourable 
-aacnlier  of  the  House  of  CimMuins,  on  aa  oc- 
casion to  which  he  need  not  now  allude,  who 
etnted  that  it  was  aa  act  of  the  grnsaest  impro^ 
.pficty,  aad  that  the  whole  public  were  ax- 
'chdialnK  Uffaiait  the  rooaatrens  liiei)ualtty  of 
the  aeatence,  when  Mr.  Jaatlce  Enkiae,  at 
Saliahory,  aeatenced  a  man  to  fifteen  yeoTtt* 
traoaportation  for  a  aineh  less  heinous  offence 
thaa  that  which  waa  autfered  to  pass  witliont 
pnafahmeal  in  the  Court  of  Qoeeo's  Bench, 
he  (Lord  Denmaa)  daeoMd  it  necessai 
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hriai^  thia  atateaMot  before  their  Lordships. 
He  aauat  any  he  thon^rht  this  accusation  a  most 
cttiaordfiiiary  one.  Howceuld  any  man  know 
which  traa  the  roost  heinous  ofieoce,  whea  the 
.  oae  case  had  been  tried«  and  the  other  was  in 
cnwie  of  cemittfi^  before  the  public  I  He  was 
at  a  kiaa  to  cosioetve  %vhat  rif^ht  any  man  had 
lo  paMish  a  statement  made  to  ignorance  of 
-the  laets^  the  case.  Was  that  the  mode  to  se- 
cure the  free  admiDistration  af  eoarts-of  j  nstice  ? 
Was  it  the  proper  mode  to«upport  the  dignity 
of  courts  or  justice,  to  take  fur  f^ranted,  as  if 
proved  and  tried,  every  ex  parte-  ne^ttpapct 
statement,  and  to  use  it  as  a  proof  nf  tlie  in* 
C4|uality  with  which  Justice  was  adiuitii«tcred  ? 


Was  it  riffht  to  say  this  with  reference  to  the 
case  of  a  felon  who  had  tieen  tried  and  found 
euiliy,  and  oa  whom  Mr.  Justice  Erskine 
had  passed  sentence?  He  had  seen  it  stated, 
with  indication,  that  one  man  had  been  pu« 
nished  with  fifteen  years'  transportation  for  a 
less  heinous  oflTence  than  that  for  which  others 
had  been  allowed  to  escape  In  the  Queen's 
Bench,  lie  did  not  mean  to  defi^nd  Mr.  Jacu 
tice  Ertkine.  He  did  not  know  (hat  any  attack 
was  meant  to  lie  made  upon  him ;  but  it  mifdtt 
be  said,  that  he  had  punished  a  man  with  fif- 
teen years'  transportation  because  he  was  poor, 
just  as  another  Jiidf^  had  favoured  another 
man  because  he  was  rich.  That  learned  judge, 
however,  needed  no  panei^yric  or  defence  of 
his,  A  mora  excellent  man,  cr  one  who 
applied  a  better  uaderstandiiiff  to  the  facts 
of  any  case,  never  appeared  on  tho  iiench. 
He  believed  he  might  appeal  to  the  noble 
marquis  behind  bim,  who  would  admit  that, 
in  the  case  to  which  he  had  alltkded,  jealous 
as  the  people  wete  thst  iustice  should  be 
impartially  administered,  there  had  been  no 
iippKcation  ar  the  Home^oOice  to  commute  the 
sentence.  But  what  a  notion  it  was,  to  take 
sentences  at  one  place,  imd  sentences  at 
another,  and  without  considerinir  the  differ- 
ence of  circumstances,  to  apply  a  kind  of  foot- 
rule  to  them. — to  regard  them  as  they  might  a 
sum  in  addition  or  subtraction!  and  to  say 
tiiere  is  so  much  heinousness  in  one  and  only 
so  mueh  in  another,  and  therefore  there  was 
evidently  an  inequality  in  the  administrntion  of 
justice.  Was  it  right  to  cast  imputations  in 
this  manner  on  the  conduct  of  men  tvho  had 
not,  like  others,  an  opportunitjr  to  defend 
themselves?  Nothmg  was  more  likely  to  lead 
to  iusubordinatioti,  to  licentiousness,  and  to  a« 
contempt  for  the  law,  then  auch  a  course. 

He  abs'ained,  with  some  8elf<j'estrain|,from« 
entering  into  any  otlier  ohservatious  on  the 
present  occaaioou  But,  as  the  comphunt  of « 
the  di^proportioa  of  puni%hmeMt  awarded  by 
those  wlio  adiniuistered  the  law,  which  was- 
made  by  persons  who  could  nut  have  the 
mennsof  jttdf ing-^pnrsons  who,  however  tbey 
gave  themselves  credit  for  better  jud((meat  and 
better  motives  than  those  whom  they  condem- 
ned,  could  not  possibly  be  acquainted  with  the 
circumstances  of  e?ery  case,  so  as  to  form  a 
correct  opinion  aa  to  whether  the  sentences, 
were  deserved  or  not,  he  would  make  ooe  oe 
two  observations.  He  was  Induced  to  do  so 
because  on  a  recent  occHsion,  in  the  Ceutrsi 
Criminal  Court,  one  of  the  most  upright,  . 
learned,  and  humane  judges  that  ever  graced 
the  Englsh  bench— he  meant  Mr.  Jastice  Pal- 
teson— had  been  attacked  in  ope  of  the  1ead« 
ing  papers  of  this  capital,  in  a  manner  that 
ought  to  have  drjven  him  from  tUe  bench^  if  - 
the  accus^^iop  had  been  well^onnded,  on.  ac* 
count  uf  some  difference  (n  the  sentence- 
which  he  hnd  parsed  on  two  crin^ibals.  That 
learned  juilge  had  the  kindness  ro  pkll  on 
him,  and  to  explain  why  these  different  sen- 
tences were  p  »«8ed  ;  and  he  woojd  venture  to 
j  say,  that  no  nmii  of  coniinon  sense  or  common 
candour  could  have  found  the  slightest  gaound 
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for  8ueb  obsenrations,  if  he  had  really  been  ac- 
qaalnted  with  the  circumstances  of  each  case. 
The  Marquis  of  NormanUf  was  glad  that  his 
nuble  and  learned  friend  bad  taken  that  oppor- 
tunity to  explain  the  circumstances  of  the  case 
to  which  re^rence  had  been  made ;  but  at  the 
same  time,  he  thought  that  bis  noble  and 
learned  friend  might  have  safely  left  it  to  his 
high  charaater  to  satisfy  their  lordships  and  the 
public  that  the  imputation  cast  on  him  was  un- 
founded. He  (the  Marquis  of  Normanby)  was 
anxious  to  say  a  few  words  as  to  the  part  taken 
by  the  commissioners  of  police.  He  gathered 
from  the  observations  of  his  noble  and  learned 
friend  himself  that  he  felt  that  compromises  of 
this  nature  ought  to  be  of  very  rare  occurrence. 
Tbe  commissioners  of  police^  impressed  with 
the  same  feeling,  bad  always  considered  it 
their  duty  to  discourage  the  expectaiion  of 
private  renumeration  or  compensation  for  the 
discharge  of  dut^  by  police  officers,  because  it 
might  bold  out  improper  temptation,  or  lead 
to  usurious  suspicions,  in  cases  in  which  they 
had  to  give  evidence  in  courts  of  iuEtice,  if  they 
were  to  receive  anything  in  the  shape  of  pecu. 
niary  benefit.  He  entirely  concurred  in  all 
that  bis  noble  and  learned  friend  had  said  with 
respect  to  Mr.  Justice  Patteson,  In  one  of 
the  cases  alluded  to  by  his  nohle  and  learned 
friend,  and  with  reference  to  which  a  charge 
Lad  been  made  against  Mr.  Justice  Patteson, 
that  learned  person  bad  actually  applied  for 
and  obtained  a  commutation  of  the  sentence 
at  the  very  time  when  those  accusatory  state- 
mentfi  were  published. 


LAW  OF  ATTORNEYS. 

AUTHORITY  AFTER  JUDGMENT. 

A  PiiAiNTJFF's  attorney  has  no  authority  to 
discbarge  a  defendant  in  execution  out  of  cusi- 
tody,  without  receiving  payment  of  the  money^ 
This  important  decision  occurred  m  the  case 
of  Savory,  awgnee  of  Davie,  a  bankrupt,  v. 
Chapman,  reported  in  8  Dowl.  656. 

An  action  was  brought  bv  the  assignee  of  a 
bankrupt  against  the  marshal  of  the  Queen's 
Bench  prison  for  the  escape  of  a  prisoner  in 
.  execution.  The  marshal  pleaded  tbat«  before 
be  had  notice  of  the  bankruptcv,  he  was  di- 
rected  by  the  attorney  of  the  plaintiff  in  the 
action  to  discbarge  the  prisoner.  To  this 
plea  there  was  a  demurrer,  in  support  of  which 

The  Attorney  General  said,  the  question  was, 
whether  the  marshal,  as  a  public  officer^  had 
committed  a  breach  of  duty  in  discharging  the 
prisoner  from  custody  at  the  instance  of  the 
plaintiff's  attorney,  without  notice  of  any  act 
of  bankruptcy  by  the  plaintiff?  Such  a  re- 
sponsibility on  the  part  of  the  marshal  would 
imply  a  right  in  every  case,  after  he  has  re- 
ceived  from  a  plaintiff  an  order  for  the  dis- 
charge of  his  debtor,  to  retain  the  debtor  imtil 
search  has  been  made  for  a  fiat ;  but  the  mar- 
tbid  has  no  power  so  to  detain  him.    In  fFi~ 


tkert  V.  Henky,^  Coke,  J.,  aaid,  '<  The  Uber^ 
of  a  man  is  a  thing  deemed  very  precions  in 
the  law,  and  he  ought  not  to  be  detained  be- 
yond the  time  of  hu  discharge  bein^  given  ; 
and  one  being  in  execution,  the  plaintiff  comes 
and  says  to  the  sheriff,  '  Set  biro  at  lari^e  out 
of  prison;  if  he  will  detain  him  afterwards  in 
prison,  but  by  the  space  of  an  hour,  a  falae 
imprisonment  will  lie."   The  liability  of  th« 
marshal  cannot,  therefore,  depend  on  the  con^ 
tingency  of  the  plaintiff's  bankruptcy.    Thia 
action  souftds  in  tort.    Though  in  lonn  an  ae* 
tion  of  debt,  under  the  statute  Westminster  2, 
13  Ed.  1,  c.  2,  and  1  Rich.  2,  c.  12.  it  is,  ia 
principle,  an  action  on  the  case  founded  on  a 
breach  of  duty.    It  is  clear,  from  the  case  of 
fathers  V.  Henley,  that  the  marshal  is  bound 
to  discharge  a  prisoner  in  execution  on  the 
command  of  the  plaintiff;  and  it  cannot  be 
contended  that  it  is  a  breach  of  duty  in  liim 
to  obey  the  command  of  the  plaintiff' 9  attorney 
on  the  record.    Crozer  v.  Pilling  and  Movre^ 
shews  that  an  action  on  the  case  ^1  lie  against 
a  plaintiff  and  bis  attorney  on  the  record,  for 
refusing  to  accept  the  debt  and  costs,  wfaen 
tendered  to  the  attomev  by  the  debtor  in  exe- 
cution, and  for  a  refusal  by  the  attorney  to  aiK 
thorize  the  sheriff  to  discharge  the  debtor;  the 
Court  there  held,  that  the  attorney  was  the 
person  to  whom  the  payment  ought  to  have 
been  made,  and  that  both  the  defendants  were 
jointly  liable.    It  follows,  therefore,  that  4he 
attorney  on  the  record  has  power  to  give  an 
authority  to  the  marshal  to  discharge,  and  that 
his  refusal  is  the  refusal  of  his  client.    In  2 
Inst.c  it  is  said,  that  the  authority  of  the  attor- 
ney determines  with  the  judgment,  but  that 
after  judgment  he  may  sue  out  execution  within 
the  year  without  a  new  warrant ;  and  that,  if 
be  sues  out  execution  within  the  year,  he  may 
prosecute  it  afterwards.    Gilbert's  Law  of  Ex« 
ecution,  p.  b2,  is  to  the  same  effect.    *'  The 

Earty  who  sues  out  the  writ  may  agree  to  the 
beration  of  the  prisoner."    (Per  £ord  EUen* 
borough,  C.  J.,  Slackford  v.  Ausien)^, 

R.  y.  Richardi,  cos/rik.— The  escape  took 
place  after  the  plaintiff  was  chosen  aasignee. 
The  plea  alleges,  that  Wilmot  acted  as  Davies' 
attorney  *'  in  prosecutmg  and  conducting  the 
action  against  Creswel],  and  in  procuring  bis 
commitment.''  This  authority  would  extend 
no  further  than  to  xecdve  the  money  to  be  re- 
covered, and  on  such  receipt,  to  acknowledge 
satisfaction  on  the  record  ;f  but  he  cannoCt 
after  judgment,  release  the  debt  or  damages 
or  acknowledge  accord  by  the  defendant  with 
the  plaiotiff.r  The  plea  further  alleged  that 
Wilmot  ''as  such  attorney,  did  require  and 
direct"  the  marshal  to  discharge  Creswdl. 
No  authority  has  been  cited  for  this  power. 
In  fnthers  v.  Henley,  the  plautiff  ordered  the 
discharge,  a  power  which  is  not  disputed  na« 


s  3  Buls.  96, 

b4B.&C.26. 

•  P.  678. 

d  14  East,  468. 

e  1  Roll.  Abr,  291. 

f  Com.  Pig,  Attorney,  S.  IQ. 
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Jen  the  plaindff  has  bMome  baDknipt ;  but 
the  altorney't  antbority  it  so  far  deiennined 
by  tbe  jadjpneot,  that  the  plaintiff  may  sue 
oat  execution  by  a  different  attorney,  without 
an  order  to  cbanffe.  On  this  point,  tbo  case 
of  Tipping  ▼.  JokiuoH,9  is  an  authority.  At 
all  events,  any  right  of  the  attorney  to  interfere 
ccised  on  the  bankruptcy  of  hb  client,  for  tbe 
body  of  a  debtor  in  execution  is  a  security  for 
lifi  payment  of  the  debt,  which  in  this  case  had. 
by  Stat.  1  &  2  W.  4,  c.  65,  s.  25,  vested  in  the 
Biri^ee.  The  bankrupt  himself  could  not 
ln?e  released  the  debt  or  invalidated  the  secu- 
rity; how  then  could  his  attorney  ?  The  as- 
ofrate  is  entitled  to  the  security.  [Coleridge,  J. 
— Soppoae  the  plea,  instead  of  a  discbarge  by 
the  plaintiff  '•  attorney,  had  alleged  payment 
of  the  whole  debt  and  costs  to  the  plaintiff  be- 
fore notice  of  hia  bankruptcy;  you  unistgo 
the  length  of  aaying  that  such  payment  could 
Bot  avul  the  marshal  in  this  action.]  It  would 
aot  be  good,  at  least  after  the  date  of  the  fiat. 
That  a  secret  act  of  bankruptcy  may  make  the 
sheriff  a  gort-feasw  is  clear,  from  tbe  case  of 
Conifer  V.  Chiity,^  and  the  marshal  runs  no 
{rreater  risk  than  the  sheriff.  If  notice  of  an 
act  of  bankniptqr  is  required  to  affect  the 
manbal,  why  should  not  the  sheriff  have  the 
same  protection  ?  [  Coieridge,  J . — ^The  sheri  ff 
is  directed  to  seize  the  goods  of  the  debtor,  not 
of  hit  assignees ;  but  the  marshal  acts  as  a 

S^lic  officer  in  discharging  tbe  defendant 
m  execution.]  He  can  only  discharge  by 
due  coarse  of  law ;  for  the  body  of  tbe  debtor 
represents  the  debt.  As  to  Crozer  v.  Pilling, 
it  is  CQQcededy  that  if  the  attorney  receives 
payment  or  a  good  tender,  and  refuses  to  dis- 
charge,  he  may  render  his  client  and  himself 
liable  to  an  action ;  for  it  is  the  attorney's  duty 
to  recave  tbe  money  recovered.  Davie's  in- 
terest m  die  detention  was  gone.  In  Ew  parte 
Kmtheed,^  it  wu  held,  that  a  prior  act  of 
baokrujitcy  by  one  of  the  parties  revoked  a 
fubmission  to  arbitration.  After  some  further 
vrament, 

liOrd  Denmmn,  C.  J.,  delivered  judgment.-* 
The  question  is,  whether  the  order  of  the  plain- 
tiff's attorney  in  the  original  suit  ^an  be 
pleaded  by  tbe  marshal  to  an  action  for  an 
escape  of  a  prisoner  in  custody  at  the  suit  of  a 
jadfllinent  creditor.  With  regard  to  the  dunii' 
don  of  the  attorney's  authority,  it  would  appear 
from  the  old  books,  that  it  terminates  with  the 
JQdg[ment  obtaii^  in  the  suit  in  which  he  had 
l>een  retuned;  but  the  hitter  cases  tend  to 
shew  that  he  may  sue  out  execution  within  a 
year  after  judgment.  But  be  that  as  it  ma^,  I 
think  the  marshal  has  not  shewn  a  sufficient 
Rroand  to  relieve  himself  from  responsibility 
for  the  esc^»e«  His  whole  statement  is,  that 
the  attoroey  of  the  plaintiff  in  the  former  acr 
{ion,  had  desired  him  to  discharge  the  prisoner 
io  execution  %  but  he  does  not  set  forth  either 
thnt  the  money  due  on  the  judgment  was  paid« 
or  that  the  attorney  had  the  special  authority 


»2B.&P.367. 

^  I  Burr.  20. 
♦  1  Rose,  149, 


of  his  client  for  such  discharge.  If  the  mere 
relation  of  attorney  and  client  would  create 
such  authority,  the  marshal  might  justify  the 
discharge,  because  in  that  case,  the  act  ot  th^ 
attorney  would  be  the  act  of  the  client ;,  but  ijf 
no  such  authority  results  from  that  rektion, 
the  act  of  the  attorney  alone  cannot,  in  that 
case,  supply  tiie  marshal  with  a  valid  defence! 
If  he  has  been  deceived,  it  is  nnfortupate,  but  a 
creditor  most  not  therefore  suffer.  He  has  an 
undoubted  right  to  have  the  body  of  his  debtor 
as  a  security  for  the  debt.  It  has  been  urged,  in 
the  course  of  the  argument,  that  the  marsUai 
would  have  made  himself  liable  to  an  action  for 
false  imprisonment  if  he  had  detained  the  pri- 
soner in  custodv  after  receipt  of  the  written  or* 
der  for  his  discharge ;  but  if  such  action  were 
brought,  it  would  fail  altogether,  if  it  should  ap- 
pear on  the  trial  that  the  plaintiff  in  the  original 
suit  had  not  received  payment  in  satisfaction  of 
the  judgment,  or  had  not  himself  amhorised 
the  discharge  without  payment. 

Linledale,  J, '-'The  authority  of  the  attorney 
on  the  record  terminates  with  the  judgment i 
but  he  may  afterwards  sue  out  execution  within 
the  year  and  receive  it;  he  may  enter  satisfac- 
tion on  the  record,  (1  Roll«  Abr.  291)  and 
there  are  other  authorities  to  the  same  effect. 
Payment  of  the  debt  to  him»  therefore,  would 
be  a  good  payment.  .  But  it  is  not  averred  in 
this  plea  that  the  money  was  paid  to  him,  but 
that  as  the  plaintiff's  attorney,  he  reouired 
and  directed  the  marshal  to  release  the  debtor 
oo(  of  custody.  The  mere  fact  of  his  being 
the  plaintiff's  attorney  would  not  of  itself  give 
him  an  implied  authority  to  discharge  the  debtor 
out  of  custody  before  he  receives  payment 
though,  according  to  the  case  of  Croxer  v. 
Piliing,  if  the  money  was  received  by  the 
plaintiff  himself,  or  b^  bis  attorney,  the  attor* 
nev  alone  may  authorise  the  discharge  of  tha 
debtor. 

PaUeion,  J.— It  is  unnecessary  here  to  con» 
sider  the  effect  of  the  bankruptcy.  The  whole 
question  turns  on  the  power  of  a  pluntiff's 
attorney  to  discharge  a  defendant  m  execu- 
tion; aqd  it  is  quite  clear,  that  a  plaintiff 'a 
attorney  cannot  of  his  own  authority,  discharge 
a  defendant  without  payment.  One  of  two 
things  must  appear  as  the  ground  of  such  dis- 
charge, neither  of  which  is  alleged  by  this  plea; 
first,  either  a  payment  or  tender  of  the  money 
due  on  the  iudgment  to  the  plaintiff  or  his  at* 
tomey,  or  tnat  the  plaintiff  chose  to  consent 
to  the  debtor's  discharge  without  payment.  I( 
does  not  allege  payment  or  tender.  If  a  plain- 
tiff's attorney  receives  the  money,  he  may 
authorise  the  discharge ;  but  the  marahal,  if 
he  relies  on  that  fact,  must  shew  payment. 
Nor  does  the  plea  allege  that  Qavie  (the  plain- 
tiff^ dispensed  with  payment ;  nor  that  tne  at- 
torney had  special  authority  from  his  client  to 
discharge  without  payment.  For  aught  that 
appears  on  this  plea,  the  client  mignt  have 
positively  forbidden  the  discliarge.  It  is  de** 
fective,  therefore,  for  want  of  shewing  payment 
to  the  phdntiff,  or  his  attorney,  and  for  not 
shewing  power  in  the  attorney  as  his  attorney, 
tp  authorize  this  discharge,    la  Croxer  v,  PtU 
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img^  there  h  a  efiort  ebtertatlon  of  H^r&pd,  J., 
to  shevr  that  the  niarshal  hae  a  rt^ht  to  ^letain 
for  the  purpose  of  satitfyinif  himself  that  the 
debt  has  been  paid  after  receiving  an  order  to 
discharge. 

Cokridge,  J,,  concurred. 


LEGAL  ANTiaUITIBS. 


ANCIBNT  EGYPTIAN  DBBD« 

tn  our  Monthly  Record  for  j4ugu9t  last,  (20 
L.  O.  342)  we  were  enabled  to  lay  before  our 
readers  the  trandation  of  an  E^ifyptian  Deed, 
made  more  than  one  hundred  years  before  the 
Christian  era,  Our  attention  has  recently  been 
called  to  thV  publication  of  the  same  document 
.in  the  North  American  Review  for  Ovtef^er, 
BCeoropanied  by  some  information  of  which  we 
Were  not  ii^  possession.  It  is  said  by  the  writer 
in  the.^^evieWf  that  he  had  not  seen  any  allusion 
"16  the  Jiocument  in  the  juritiicnl  journals  of 
^reat  ur^talfi  or  America.  We  claim,  how- 
ever, the  merit  of  the  first  publication  of  the 
deed,  with  such  remarks  as  occurred  to  us  on 
Its  perusal j  and  we  now  subjoiu  the  information 
l(iven.  It  appears,  from  a  work  of  the  learned 
professbr  Boeckh  of  Berlin,  with  the  subse- 
tpi^nt  emendations  of  Dr.  Thomas  Young  and 
professor  Buttmann. 

Several  years  ago,  by  a  most  remaikable  con 
currence  of  circumstances,  the  learned  world 
was  put  in  possession  of  some  original  and 
Terv  ancient  legal  documents  from  Egypt, 
which  throw  light  on  the  jurisprudence  of  that 
renowned  country. 

The  original  manuscript  deed  in  question  is 
written  in  the  Greek  language— as  was  cominuta 
-while  Egypt  was  under  its  Greek  dynasty-^and 
Iftkno^m  among  the  learned  as  the  Papyrus  of 
Mr.  Anastacey,  the  Swedish  consul  at  Alexan- 
dria, to  whom  it  belonged.  A  perfect  fac- 
simile, exhibiting  even  the  blemishes  and 
colouring  of  the  original,  was  obtained  by 
General  Minutoll,  and  transmitted  by  him  to 
the  Royal  Academy  of  Sciences  in  Berlin 
about  the  year  1820;  alidfrom  this  fhc-simile, 
an  engraving  of  which  is  given  in  the  Berl  n 
Transactions  above  referred  to,  a  translation 
of  the  document  was  made,  accompanied  with 
elucidations  by  the  eminent  scholars  above 
named. 

llie  manuscript  is  an  original  instrument  of 
sale  of  a  piece  of  land  in  the  city  of  Thebes, 
bought  by  one  Nechutes ;  and  It  was  probablv 
in  his  tomb  that  the  document  was  founa, 
where  the  sanctity  of  the  place  vrould  the 
better  insure  its  safe  preservation.  On  th^ 
itrft  hand  margin  there  is  the  figure  of  a 
«fauman  head,  which  is  either  a  stamp  or  a 
seal,  and  which  has  a  beard,  according  to  the 
iireek  custom. 

lliis  document  id,  in  many  respects,  of  the 
highest  interest.  In  the  first  place,  we  learn 
from  it  several  circumstances  relating  to  the 
Egyptians  ;  and  then  it  is  extrettiely  valuable, 
as  a  memorial  i^  the  history  of  the  written 
Unguage  of  Greece,    In  relation  to  this  last | 


point,  it  should  be  recollected  that  thciire  bai 
long  been  a  dispute,  whether  this  Greeks,  ia 
the  common  business  of  life,  used  an  alphabet 
of  imall  letters,  technically  called  by  sdiohirs 
evfiiM  letters,  or  had 'only  the  uMini  or  capi. 
tal  letters,  which  have  come  down  to  ut  in  the 
inscriptions  upon  their  marble  monnments  and 
their  coins.  For,  altbdugh  the  Greeks  of  the 
present  day  have  an  alphaliet  of  small  letterSi 
the  origin  of  which  has  not  been  traeed,  yet 
all  the  manuscripts  of  the  classic  authors  of 
Greece  which  are  now  extant  in  the  cursive 
character,  are  of-oompahitively  modem  ^le; 
and  hence  sonde  learned  men  have  too  hastily 
drawn  the  conclusion,  that  the  small  ictten 
of  the  modern  Greeks  are  one  among  their 
many  stifpdsed  corruptions  of  the  langnagc 
of  their  fathers.  In  the  document  now  under 
our  consideration,  we  have  a  specimen  of  cur- 
sive writing,  of  an  ascertained  date,  at  least  ai 
early  as  the  year  104  be/lw^  Chri«t }  aod  we 
may  safely  conclude  that  a  oursive  hand  was 
in  Use  before  that  period.  It  ii  trorthy  of  re- 
mark,  too,  as  we  may  infer  from  this  doco^ 
ment^  that  the  Greek  language  was  aiready  ia 
general  use  in  Egypt-^even  Upper  Egypt— 
as  the  legal  or  official  language  in  tnulsaetions 
of  business 

The  writing  in  qnevtion  consists  of  two  aepa-* 
rate  portions  t  the  first  or  principal  part  cob- 
lains  the  contracrt  of  sale  of  the  land  ;  the 
other,  whieh  is  on  the  right  hand,  «nd  la  a 
someivhat  smaller  character,  is  a  certificate  of 
the  registry  of  the  sale  In  the  office  or  records 
of  the  appropriate  Jurisdiction.  The  certifi* 
cate  is  more  recent,  and  in  a  difl^reoc  and 
more  careless  handwriting ;  and  we  may  hence 
infer,  that  this  instrument  of  sdeis  not  a  copy, 
but  the  original  itself^ 

The  contents  of  the  papyrus  are  briefly  as 
follows ! — tn  the  first  part,  lines  1  to  5,  we  have 
the  usual  designation  of  the  epoch  or  rriga, 
and  the  names  atid  titlfg  of  lh«  sovereigns  in 
whose  time  the  instrument  was  executed, 
which  were  rec^uisite  in  order  to  t(ive  it  the 
proiMsr  formalities,  just  as  the  deeds  of  lands 
in  England  used  anciently  to  begin  with 
a  recital  of  the  king's  reign,  and  a  desig- 
nation of  his  titles,  &c.  After  the  Intro- 
ductory recital,  from  line  6  to  13^  we  ha>ra  the 
formal  statement  of  the  contract,  the  names  of 
the  parties,  and,  what  is  very  remarkable,  de- 
scriptions iif  their  penoMs,  just  as  they  woald 
be  given  in  a  modern  passport  of  a  travelier  la 
the  diftrent  countries  of  Europe. 

By  a  most  extraordioarY  CtMnddenee)  after 
the  discovery  of  this  Egyptian  deed,  a  pi^yms 
was  founds  containing  the  record  ofji  4atnmi 
before  an  E^^yptian  tribunal^  in  wbieh  refers 
ence  is  made  to  several  titlenieeda ;  by  one  of 
which,  Asos,  the  father  of  the  defendants 
Nechutes  and  Asos,  with  N^vkmes  thep&ung^ 
(the  purchaser  in  our  present  deed),  hoi^tthe 
land  whfoh  was  in  litigation  ;  aiid  two>  if  not 
three,  of  the  very  title-deed*  referred  to  in  that 
trial  are  still  preserved,  and  are  in  the  posses- 
sion of  an  individual  in -England  (George  F. 
Grev,  EsqO*  who  purchased  them  of  an  Arab 
at  l*hebes,  in  January  1820  \ 
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BBMARKABLB  WILLS* 


No.  IL 

Hbnkt  IV.,  a.  d.  1406. 

Ik  the  Mine  of  Otid,  F«dir  and  Son.  and  Holy 
iiw^  xhrti  perioiis  aod  on  God.  I  Henry, 
liofiil  wretob,  be  the  ^race  of  God  Kfag  of 
BnffUinci,  and  of  Fraunce^  and  Lord  of  Irlaad, 
beiD)(  in  myne  bole  mynd,  mak  my  leitameot 
in  minere  and  forme  that  suyth :  Firit,  I  be* 
queth  to  Almyffhty  God  my  iinfol  aoal,  the 
wbicbe  h^d  B«Ter  be  wonli^  to  be  man  but 
tbroQgh  hys  merqr  apd  by<  tfraaOi  whiche  lyffe 
1  hare  miapendyd,  whereof  I  put  jue  wholUly 
ia  hisfraae  and  hia  mercy,  with  allaBi^a  bert«. 
Aad  what  tym  bitliketh  byqi  of  hya  mtrey  for 
to  tak  me  to  by  m,  the  body  .for  to  be  lieryed  in 
thecbirchat  Caunterbury,  aftyr  the  detcrecion 
.of  Biy  cooaio  Che  Archbyihcopp  of  Cauuter- 
barv«  Andalao  I  thank  aU  my  lorditand  tretv 
peple  for  the  trewe  serfiie  that  they  bare  done 
to  me,  and  y  aak  hem  forgivenea  if  I  hare  mu- 
•eatreied  hem  in  any  wyae.  And  aU  fur  as 
thfy  have  oflfendyd  me  in  wordi*,  or  in  dedis 
ia  any  wvie,  1  prey  God  foiipeve  hem  hit,  and 
J  do.  Alio  y  ce?y8  and  ordeyn  that  there  be 
a  channtre  p^petpull  of  tirey  preeatia,  for  to 
linicaad  prey  for  my  soul  in  theaforaeyd  chircb 
.of  Canaterbur^,  in  apch  a  plfise  and  a/tyr  socb 
ordinaance  as  it  aeemeth  best  to  my  afqreseyd 
cousin  of  Canterbury.  Also  y  tfrdevoe  and 
defise.that  of  my  gooddis  reititutioii  be  made 
to  all  hem  that  y  hate  t^rongfully  gre?yd«  or 
soy  j^ood  had  of  theira.  without  just  tytle.  Also 
,1  vrilland  ordevne  that  of  my  gooda  all,  my 
debtes  be  paied  in  all  hast  possible,  and  that 
mjsenrsiuU  be  rewardyd  aftyr  tbeir  nede  and 
desert  of  service,  and  in  eapecyal.  Wilkin,  John 
Warren,  and  William  Thorpe,  f(romea  of  ny 
rbaaibfe.  A^ao  |  will  tlii|t  a11  those  that  in 
eny  wyse  be  liond  in  any  debt  that  y  owe  la 
eay  wyse,  or  have  undertake  to  any  man  for 


eny  debt  that  y  owe,  dr  that  flieY  «nn  liewley 
shewn  hit,  that  all  soche  persons  be  kept  harm* 
lyase.  Also  I  will  that  all  feea  and  warn  that 
ar  not  paied  be  paied,  and  in  esneciau  to  my 
aervaunu  -of  mv  household,  beror  any  ode^. 
And  also,  that  all  mynannuityes,  fees,  and  do- 
naciona,  granted  by  ma  liefor  this  tym  l>e  my 
lettres  patents,  be  kept  and  paid  ftftyr  the  effect 
of  the  forseyd  letters  patents ;  and  yn  especiall 
to  all  hem  that  have  been  trewe  aervaunta  to 
me  and  toward  me  alway;  Also  y  will  and 
prey  my  son  that  he  have  recommend  yd  Thn<- 
roas  de  la  Crois,  that  hath  well  and  irewly 
servyd  me,  and  also  in  the  same  wyse  Jacob 
Rayah  and  Halley.  Also  I  will  that  the  Qaene 
be  endowyd  of  the  Duche  of  Lancsistre.  Also 
1  will  that  all  my  officen  liotb' of  honahold 
and  other,  the  which  n^eth  to  have  pardon  of 
eny  thui^  that  touch  here  offices  both  of  losse 
and  Oder  thin^,  they  have  pardon  therof  in 
semhable  roanere  as  I  of  my  iprase  have  be  wodt 
to  do  befor  this  tym.  And  for  to  execiit  this 
testament  well  and  trnlicb,  for  |f r«te  ^ryst 'tliiK 
I  have  on  my  son  the  Prince,  y  onleyne  and 
mak  htm  •  my  executor  of  my  testament  foro- 
seyd,  kalling  to  him  soche  as  him  tbinkyth  in 
hts  discrectun  thai  can  and  will  labor  to  i\^ 
son  nest  spede  of  my  will,  comprehended  in 
this  myn  testament.  And  to  fulfill  trewly  all 
things  foresaid,  y  charge  my  foresaid  son  upon 
my  blessyng.  Wetiiessyng  <my  welUbeinvyii 
cousins  Thomas  erchbyshop  of  Caonterbury 
foreaeyde,*  and  Edward  duke  'of  Yorke,  Tho- 
mas bishdiop  of  Duresme,  Richard  the  LnHd 
Gr«y  my  chamberluyne,  Jahn  Tiptoft  myii 
freasoror  of  Englond.  John  Prophete  wardnne 
of  my  privie  scale ;  Thomas  Erpingham,  John 
Norbery,  Robert  Waterton,  and  many  oder 
being  present.  In  witnessyng  whereof,  my 
privy  seele  be  my  commandement  is  set  to  this 
my  testament.  Lyeve  at  my  manere  of  Qrvn* 
tMi'h,  the  xzi  deyof  the  moneth  of  Jaover,in 
the  yere  of  our 'Lord  mcccctiii  and  of  our 
reignethetenth.— fr0mA'tc^iS9'"/20^/^/i^> 


CANDIDATES  WHO  PASSED  lliE  EASTER  TERM  EXAMINATION. 


Name  of  AppHctmi. 
Adams,  John  Uttdteh  . 


Nnmeif  Rtnden&e  of  Attorney,  to  whom  nrtieM,  at^gnedffyc. 
Thomas  Vaodrey,  Goiigleton;   assigned  to  Daniel  Cortf* 

•thwaite,  3,  Dean's  Court,  Doctor's  Commons. 
Stephen  Adcock,  Cambridge. 
Mbtthew  Brettingham,  Kingsbury,  Bungay;  James  Taylor 

Margiuon,  Bungay. 
John  Arnold,  the  elder,- Birmingham. 
Archibald  Cameron  and*  Henry  Foley,  Womstes:.  ^ 

^,,, Robert  Walton  Bainl>ridge,  Alston. 

Binaatyne.  W.  Joseph  Frederick  William  Ody  Hare,  Bristol. 
Bvtlett,  Thomas  John  Moysey    •  WOlivm  Rofua  Jordon,  Teignmonth. 


Adcock,  Jnstiman 
AUsop,  John  Freston 

Arnold,  John,  the  yonnger 
Aabin,  George  Douglas 
Bsinbridge,  Utrick 


B'si,  Charles 
waddon,  Henry  Edwaitl 
wwidwood,  Thomas 
B«ck,WUliam 

Csrlyon,  Edmund 
Chandler,  Benjamin,  jun. 
JfMman,  George  Augnstoa 
^^mao,  Qtorg  0 


Thomas  Eyre  Lee,  Birmingham. 

William  Harding  Wright,  23,  Essex  Street,  Strand.   - 

William  Eedes,  Blackburn. 

Hugh  Evans,  2,  Gray*8  Inn  Sqwire;   aaslgned  to  Joktt 

Whitdock,  70,  AldeVmaobury. 
Charles  Gurnev,  liannceston. 
James  Livett,  Bristol. 
Phsk  NeUon,  11,  Essex  Street,  Strand. 
Robert  William  Parmetcr,  Aybham. 
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SwM  o/Applicani, 
Orowdy,  James 
GanniDg,  Francis  Srookiog 

DaltoD,  Samuel 

Dalrymple,  Robert  Farre 
Danielly  Henry 

Daniel,  Charles 
Davenport,  Robert 
Dawson,  Thomas  William 
Day,  Samuel 
Edger,  Henry 
Enfield,  Richard 
Evans,  Thomas 
Fallowdown,  Charles  Selby 
Fisher,  Thomas  Forrest 
Fletcher,  Thomas 
Fortescue,  John 
Galsworthy,  William 

Goldinj^ham,  Herbert  George 
Gray,  Thomas  William 
Greatwood,  Robert 

Greig,  Robert  Reed 
Gunning,  John 
Gurney,  William 

Harvey,  Clement 

Hinde,  William 
Hird,  Charles  William 
Holdich,  Charles  Walter 
Horwood,  Thomas 
Hulbert,  Henry  Hale 

Humphreys,  William  Joseph 
James,  Charles 
.  Jeyes,  Francis  Ferdinando 
Kemp,  Edward  Louis^  junr, 

Kitson,  Frederick 
Last,  Charles  Henry 
Leader,  William,  pun. 
Leigh,  George  William 

Lewellin,  Henry 

Lindsay,  Richard  Fydell 
Long,  Samuel  Searlev 
Lucas,  Frederick  Richard 
Manners,  John 
Marter,  William  Ingram 
Mason,  Wilford 
Mathiaf,  George 

Mlnty,  Richard  George  Peru 
Morse,  William  Henry. 
Mutlow,  John  Vaughan 
Neale,  Robert 

iNewmarcb»  George  Frederick 
Nicoll,  Edward  Vere 
Palmer,  Edward  Seymour 
Pardoe,  Frederick 
Parr,  Henry 
Payne«  John  Webber  . 


Cmididtties paaed,  S.  T.  IMi. 

Name  and  Rnidence  of  Alt^rnep^  ig  whom  ar tided,  auigrned,  ^ 
William  Morse  Crowdy,  of  Swindon,  Wilis. 
Charles  Michelmore,  Totnes ;  assigned  to  Charles  Jenings, 

Elm  Court,  Temple. 
Thomas  Goode,  late  of  Dudley,  deceased ;  assigned  to  John 

Bolton,  Dudley. 
Robert  Bayley  FoUett,  Bedford  Row. 
Edward  Darnell,  Colchester  |  assigned  to  Walter  Powell, 

7,  Martin's  Lane* 
Martin  Long  Daniel,  Ramsgate, 
Thomas  Davenport,  Liverpool. 
Abraham  Dawson,  Newcastle-upon-Tyne. 
William  Day,  St.  Neots. 

Robert  Watson,  12,  Bouverie  Street,  Fleet  Street, 
Henry  Enfield,  Brancote,  Nottingham. 
Robert  Evans,  Chepstow. 
Peter  Wright,  Inner  Temple. 
Joseph  Fisher  Cleve,  Somerset. 
Petf  r  HodgsoD,  of  Whitehaven. 
Thomas  Morris,  Warwick. 
William  Rosher,  Rosheville,  Kent ;  assigned  to  James  Shelt 

ton  Newboo,  1,  Wardrobe  Place,  Doctor's  Commons. 
Charles  Pidcoek,  Worcester. 
Richard  Perkins,  15,  Gray's  Ion  Square. 
William  Greatwood,  Birmingham;    assigned    to  Richanl 

Edgar  Smith,  Gray's  Inn  Place. 
Robert  Weddell,  Berwick-upon-Tweed. 
Henry  Ray,  Bristol. 
John  Henry  Padcock  Gurney,  Penzance;  assigned  to  Francis 

Paynter,  Pensuince. 
John  Chadborn,  Gloucester;  assigned  to  1/Vllliam  Vine( 

Ellis,  Gloucester. 
George  Henry  Dunsey,  Ludlow. 
Charles  Hird,  3,  Little  Argyll  Street,  Regent  Street. 
William  Hungerford  Holdich,  of  New  Sleaford. 
Jackson  Walton,  8,  Warnford  Court,  Throginorton  Street. 
Charles  Hulbert,  Chapelry  of  St.  James's,  Bishop's  Camiogs^ 

Richard  Humphreys,  Rose  Hill,  parish  St.  Asaph,  Flint. 

John  James,  Newnham,  Gloucester, 

Ferdinando  Jeyes,  69,  Chancery  Lane. 

George  Henry  Drake,  Exeter;  assigned  to  Edward  Lewis 

Kemp,  Exeter. 
Ralph  Barnes,  Exeter, 
Isaac  Last,  Hadleigh,  county  Suffolk. 
John  Fielder,  22,  Duke  Street,  Grosvenor  Square. 
James  Warne,  Basingstoke;  assigned  to  Edward  WUlouglh 

by,  Lancaster  Place. 
James  Groves,  the  younger,  25,  Charlotte  Street,  Bedford 

Square, 
Francis  Thiskill  and  Henry  Rogers,  Qoston, 
Samuel  Long,  Portsea. 
Frederick  Lucas,  Louth, 
Thomas  Manners,  Grantham.  ; 

Georges  Bowes  Morland,  Abingdon. 
John  Curtler,  Droitwich. 
Frederick  Caiger,  Winchester;   assigned  to  Thomas  Feroi 

Addison,  Gloucester. 
Gardner  Chapman,  Norwich. 
Henry  Williams,  Lincoln. 
James  Collins,  Ledbury. 
Joseph  Barker,  Chipping,  Solbufyj  assigned  to    Edwanl 

Daniel,  the  younger,  Bristol.  ^ 

George  Newmarch,  Cirencester. 
John  William  Richard  Wilson,  Preston. 
William  Palmer,  the  elder,  Birmingham. : 
John  Lloyd,  Ludlow. 
James  Otley  WaUon»  I^verpool. . 

Hele  Webber  Payncj  Winkleigh;  assigned  to  Jolia  Daw, 
^   <E}^eter.  o   ^  .  . 
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Fmion,  John 
Prance,  James  Vtiiffliftn 
Pntt,  Richard  Frederick 
Radford,  John  Anindel 

RiTolta,  Dominico  Antonio 
Ro|reh,  Ranald 
Rttuell,  William  Bunney 
Rntfell,  Thomas  Francis 
Sftdler,  John  Dendy 
Smith,  William  Edvrard 

Smjthies,  Walter  Tyson 
SattoD,  William  Sims 

Taylar,  Henry  Charles 
Taylor,  Thomas  Hamlet 
Tlionuouy  William  Henry 
Thwaitei^JohnEakett 
Todd,  Henry 
Verrall,  Albert 

Walliogton.  ^chnrd  Archer 
Walrood,  ¥^liam  James 
Williams,  Griffith  Jones 


WyM>D,John 


Nwm€  df  Ruidence  i^Attwnejf,  to  whim  articled,  Mii^ned,  ^vu. 
Thomas  Eyre  Lee,  Birmingham. 
Martin  Kemp  Welch,  Poole. 
Edward  Lee  Pemberton,  20,  Whitehall  Place. 
Charles  Smale,  Bideford;   assigned  to  John  Browne^  3, 

Guildford  8treet. 
James  Fawcett,  44,  Jewln  Street. 
Ralph  Sanders,  Exeter. 

John  Alalbary  Cooke,  Towcester,  Northampton. 
Thomas  Harvey,  Liverpool. 
Henry  Pbdwick,  Horsham. 
Richard  Parsons  and  Richard  William  Benn,  Maosfiehl; 

assiffned  to  Campbell  W.  Hobson,  Gray's  Inn.  * 

John  Grene,  Bury  St.  Edmund's. 
Thomas  Buckby  Lefevre,  Birmingham ;  assigned  to  George 

Jabet,  Birmingham. 
John  Kendall  Deswick,  of  Birmingham. 
James  Birch  Kelly,  1,  Inner  Temple  Lane. 
William  Sextus  Harding,  of  Waterloo  Street,  Birmfni^haDL 
Richard  Thompson,  Durham. 
Joshua  Todd,  7,  Norfolk  Street,  Manchester. 
Edward  Verrall,  Lewes. 
Thomas  Morris,  Wartvick. 
George  Cox,  Bucklersbury. 
William  Griffith,  Dolgelly ;  assigued  to  Rowland  Williams, 

Dolgelly ;  re-asslgned  to  Henry  Weeks,  12,  Cook's  Court, 

Lincoln's  Inn. 
^ohn  Tindall,  Manchester. 


ATTORNEYS  TO  BE  ADMITTED. 
Jdichaehnae  Term,  1841. 


QtnCBK*8  BBKCH. 

CkfVe  Name  and  Retidenee.  To  whom  arthled,  assigned,  Bfc, 

Adamion,  Charles  Mnrray,  35,  Marchmont  St.;  Nicholas  Walton,  Newcastle-upon-Tyne ;  as- 

aad  Newcastle-upon-Tyne.      .  signed  to  John  Stevenson,  Kmr's  Road. 

Aitkeni,  John,  30,  Upper  B^tgrave  Place,  John  Parker  Bolding,  Scots  Yard. 

Bmlico. 

Bond,  Mark,  8,  Welbeck  Street.  John  Waite,  Welbeck  Street. 

Bennett,  W.  WooUey  Leigh,  Gawcott,  near  Thomas  Hearn,  Buckingham. 

Backingham. 

Babbgton,  Edward,  the  younger,  Horncastle.  i^dward  Babington.  Horncastle. 

Barl)er,  Samuel,  123,  Pall  Mall.  George  Fred.  Prince  Sutton,  Basinghall  St. 

Btmby,  Joieph,  Bridlington.  WUliam  Smith,  Bridlington. 

BUck,  William,  13,  BecSord  Sonare.  lienry  Edward  Stables,  Copthall  Court. 

Blndv,  William,  Chapping  Wycombe  i  and  William  Edmund  Tugwell,  Devizes. 

I>efizes 

Bridfj^es,  Geqrge  Talbot,  \\,  Margaret  Street.  Nathaniel Masoni  Red  Lion  Square. 

Ctveadistt  Square. 

Buabell,  Henry  Richard,  18,  Gower  Street;  Edward  Knocker, Dorec 

PoTcr;  Great  Russell  Street;  Upper  Sey* 

moor  Street;  and  Took*s  Court. 

Bockerfield,  T.  Henchman,  Pyle.  John  Halcombe,  Marlborough. 

Brown,  Irwin  Caulfeild,  4,  Stone  Buildings;  George  Marshall,  East  Retford. 
„ttd  East  Retford. 

Bildock,  Henry,  3,  Foley  Placei  and  Letham.  Edward  Twopeny,  Rocheatec, 

Boocombe,  Wiltiam,  36,  Judd  Street;  and  Samuel  Walter, Chard. 

Chsrd. 

BUck,  David,  17,  Orosvenor  Row^  Pimlico ;  Tl^omas  Freeman,  Brighton^ 

^  wd  Northampton  Square.  rt,  •             « 

Berber,  Henry,  15,  President  Street  East,  and  Christopher  Savers,  Great  Yurmouthl  assigned 

Grett  Yarmouth.  ^  George  Wells  Holt,  Great  Yarmouth. 

Bonifield,W.Cbed(,  the  younger,  S^Yerulam  Edward  Bousfield,  Chatham  Place;  assigned 

;  Auidiitfi,  to  Charles  Thid(»  South  Square;  asMgaed 

'    to  WiUiam  Dawes,  Serjeanu' Inn,  « 
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Br6wne,  Georee  Prederick.  41,  Argyll  Strtet ; 

Diss;  and  29,  Henrietta  Street. 
Bencroft,  Richard  Incledon,  BHrnstaple. 
Clarke,  Robert  George,  Hi^hfifate  Hill. 
Camden,  Gbarktf  Taylb^  45,  P^tttoa  Place, 

Pentonville;  and  Keosinfrton. 
Oirser,  George  S^ndford,  Wkichurch. 
Oamplkell,  John   Thomas,   36,   Murninffton 

Crescent ;  and  BaJtb«^/.     . 
Chnrcb,  Edmund  Boyle,  ^;  Essex  St.,  Strand. 
Cooper,  Montatfiie  Ormshv,  32,  Connaught 
:  Square;. and  WvndliMtt  Place. 
Craig,  Alexander  &amuei»  ShrewilNirj. 


Clarke,  John,  11,  Stafford  Place,  Plmlito  i  and 

Banbiirv. 
Chariiockrilichard  Stephen,28,  Woburn  Place. 


HwTjr  Browne,  Diss  ;.aaaigtMd  t6TbraUi  E<U 

ward  Wallace,  Diis. 
John  Sberard  (>lay,  BarnMaple; 
WilliMD  Mark  Flad^te,  Craven  Street. 
Thomu  France,  Bedford  Row*. 

Richard  Parry  Jones,  Whifchulcb. 

William  Adair  Brace,  Baih ;  auigoed  to  Henry 

John  Mant.  Bath. 
Edivard  Frowd.  Essex  .Street. 
William  John  Whyte,  Veriioo  Place. 

John  William' AVatson,  ShretTsburyt  assi^ed 
to  Sir  Jubn  Bickenton  WilKama,  Knlj^i, 

(  Shrewslmry;  assigned  to  Charka  <Disaa 
Craig,  Shrewsbury. 

Thomas  Tiins,  Banbury. 

Richard  Charnock,  Temple  i  aasiglied  to  W. 
Chriatanaa  Mansfield,  John  Streeu 


FURTHER  RE-ADMlSSrONS,  kH  4mf  o/TnnUy  Term. 

QUEBN*8  BENCH.  COMMON  PltHAfl. 

\\liriam  Caster  Gates,  2,  Hoxton  Saaire.  John  Hunter,  of  Rouen,  France^  and  Hogarth 

Christopher  Uawdon,  9,  Sherborne  Lane.  House,  Chiswick. 


LEGAL  OBITUARY. 

Cm  the  2d  April,  in  bis  62 J  ye»r,  Mr.  ^Vil^Lnm. 
Richardson,  of  Wulbruok,  a  Soliiitor,  and  one 
of  the  earliest  members  of  the  Incorporated' 
Law  Society.  He  was  formerly  in  practice  in 
Clement's  lun,  and,  about  thevear  1820,  joined 
his  brother  in  the  city.  TliC  latter  subse- 
quently obtahied  an  appointutfent  in  the  Bank- 
ruptcy Cohrt.  Mr.  Richardson  became  a 
mt*inber  of  the  corooration  of  London,  and  an 
active  member  of  the  most  important  commit, 
ters  of  the  CourC  of  Common  C^iuncit,  and 
frequently  received  a  vote  of  thanks.  He 
•  was  uudersheriff  to  Mr.  Alderman  Copeland, 
M.P.,  who  was  sheriff  in  182B,  and  also  to  Mr. 
Edward  Archer  Wilde,  who  became  sheriff  itf 
the  fuUowing  year;  in  1837  he  was  elected 
Deputy  Governor  of  the  Honourable  the  Irisb 
Society,  and  at  the  time  of  bis  death,  he  was 
deputy  to  Michael  Gibbs,.  Esq.,  one. of  the 
present  sheriffs,  as  alderman  of  the  ward  ol 
Walbrook.  His  reputation  in  the  profession 
stood  high,  and  he  was  generally  known  to 
its  old  and  respectable  members.  He  had 
fourteen  children,  eleven  of  whom,,  with  hi^ 
widow,  survive.  Tlie  following  extract  is 
from  the  newspapers  of  the  14  th  April  :-^ 
'*  On  Saturday  the  10th  instant,  the  funeral  of 
William  Richardson^  Esq.,  deputy  of  the  ward 
of  Walbrook,  took  place.  Hie  renrnlns  were 
interred  in  St.  Stephen's  Church,  Walbrof>k, 
arid  the  service  wa^  performed  by  the  Rev;  Dr. 
Crol^v,  Rector  of  ike  parish.  Mr.  Alderinaii 
AndSherifTGtbfH,  and  several  friends  of  the  de- 
ceased were  present  on  the  occasion.  He  liad 
iieeaone  of  the  rfpresentatives  ,of  the  ward  in 
Common  Council  for  upwards  of  twenty  year  , 
•lid  «o  general  was  the  respect  she\ru  to  hi» 


memory,  that  almost  every  house  in  the  ward 
was  partially  closed;  and  some  entirely  so.  He 
was  much  beloved  in  private  life,  and  well 
known  fivr  bis  urbanity  of  manner  and  kiad- 
oeis  of  disposition." 


INCOftPORATBD  LAW  SOCIETr. 


HBMBBaS  AI»MITTBD. 

WillUm  Adderly  Sraale,  Arondd  Street. 
Henry  Thomas  Coles,  Suffolk  Street,  fall  MsIL 
Thomas  Neufvilla  Crosse.  Hattoa  Court. 
Charles  Buck,  Preston. 
Thomas  Hepworth,  Ely  Place. 
'  ChartcsAfay  Simmons,  Rothcstar, 
George  Wilaon,  New  laa. 
John  Finch  7  *^, .  ,.■,__ 

Charles  Sbepheard    J  ^'W  Jewry, 
John  UtweUyn  Evaaa,  |>octora'  Commoas. 
George  William   KUleU  Potter,  fiaabfhaO 

Street. 
Samuel  Hohbs,  Wetb,  Somerset. 
Samoai  Wia,  Aostia  Friars. 
Henry  Macgregor  Clark,  Essex  Street. 
Gcofga  Wilde,  New  Square,  Lincoln's  laa. 
Richard  Comios,  Hare  Court,  Temple^ 
Joha  Sidney  Smith,  Six  Clerks'  Ofice. 
Thomas  Smith,  Aaaival'a  laa. 

$SS!U^^^Un^  }  ^Vhltehmth.  Salop. 
Frsderic  Joha  Maanlns^  Dyer'a  Bapdiags. 
John  Hardcastle  Mooaley,  Derby.' 
Frderick  WUliam  Dtvey,  Ely  Flact. 
Edwin  Lethbridge  Trhnmtag»  Barnard's  laa. 
George  Hiidyard»  Fnniival*s  Inn. 
Fredi'iich  Clarke,  Carey  Street. 
Daaiel  Lewellia,  Rolls  Chambers. 
Thomas  ProChens  WeHiedt  StreeL 
Benjamin  Bradley  Hewitt,  Upper  Seyemar 
Street. 


Digitized  by 


Google 


Pro^eisioMal  Usti.^Banfai^ti^'iuperseded,  —  Bamkmpt4. 


93 


Winim  Barkery  Mwk  Una. 

WillUm  Fbole»  Great  Ormond  Stnct 

Daniel  Sharp,  Sont^Mmptpn. 

Ruben  Rw»n,  WellinfUMi  SUreet,  Southwark. 

Robert  HKyn,  Princes  S4rcet»  Badfprd  Row. 

Charkt  Bell,  Bed6>nl  Bov. 

Jama  Whiiton  Anudell,  Lincoln**  Inn  Fields* 

Francis  BonrdilloBt  Omar's  Inn  Square. 

Rilph  TbooMS.  Crane  Court,  Fleet  Street. 

Strisfier  Strioeer,  Gordot  FliMs*  T«n8tocii 

Sqaars. 
Thomas  Wontner,  Ely  Place. 
Gsofva  SoMtb  V  GotdcB  liqttaro. 
Cbarlcs  Raakcn  VickcrwHi,  6o«tk  Square, 

Gray's  Ina. 
Thomas  Stacl^boasa  Bw^o^i  S^fk^mf  Street, 

Strand. 
Oeoife  Ronmr  Grmory,  Bedford  Sq«sr«* 
Charles  Janes  Abbott,  New  loo. 
Charles  Matbcfr  Clods,  Gordon  Plse^,  Ttetris- 

tock  Sonarf. 
Robert  Wiltoa,  Olo«cesl»r, 
John  James  JobasoBy  Doke  Street^  GrosrcMir 

Sqssie. 
John  Lindsay  Lawford,  Drapers'  HalL 
Thomas  Stone,  Wellciose  Square* 
OxleyTilsoa,  Coleman  Street. 
Heory  Goodfard,  Lincola's  Inn. 
KichoUs  Broadmcad,  Lan^port. 
John  Wataoa,  Jawr.,  Trafalgar  Square. 


MASTERS  BXTRAORDIN4Rr  IN 
CHANCiOtY. 

Fi^mifkk  }/^ieo2UiMay  18^1,  Mh  inchuive, 
wiik  dtUta  wktn  gasetterl,' 

Mvtbv,  John  Vaaghau,  l^bnry,  Herefd.  May  18 
Whall,  Robert,  ClieMcrfieia,  Derby.     May  21. 
Stooe.  Joha,  Bath.      April  27. 
Gadtby,  John,  Derby.     May  4. 
KfUle^Hopcft  Aifred»  WolrerhaoBptoo*  SUfford. 
May  7. 


DISSOLUTIONS  OP  PROFESSKWAL  PART* 
>ERSHiPS. 

FfMi20M  jfpril  to  2l*i  May,  1841,  6oM  inchuitft. 
with  dateg  wken  gatettttl. 

Van  Sandan,  Andreir,  and  John  Howell,  King 

Street,  Cheapside,  Attorneys  and  Solicitors, 

May  11. 
Wk  dry,  John,  and  11ioflMS  RogerMm,  Liverpool, 

Attorneys.   May  II. 
Hovinl,  J.  H.,  and  GetM-ge  A.  Croft,  CUeltenbam, 

Gloucester,  Solicitors  and  CoaTeyaooecB.  May 

Moit,  Edarard,  and  John  Hum  pberp,  QneenStrret, 

Chrapstde,  Attorneys  aad  Sohcitora.  April  27. 
Anddtoa,  James,  and  Chaa.  D.  ScoU,  New  .Bridge 

Strert,  London,  Attonief*   and    Solicitors. 

April  27. 
QcU,  Francis  iiardiog,'aml  Joho  Edward  Fullagar, 

Levic,  Sussex,  Aitonie>*s«nd  SoUciioflS.Miiy  4. 
Snilboa,  Joseph,  and  Ybomas  Francis  Pinkney, 

ChiavcU  Street,  Finabnry,  Attorneys  and  So- 

lioitera.  May  14. 
AtkiMoo,  P.  r;,  Henry  Birch,  and  J.  Sauoderi, 

Maochaslcr,   Attomeya,  Solicitors^  Coovay 

aoocrt,  aad  Uw  Agetits.  May  19. 
Buab,  Joha,  and  Edwd.  Ugh  Master,  St.  Mildred's 

Gout,  Poultry,  London,  Attomeyn  and  Soli* 
^eilois.Miyl8. 
^^t«i  Richard  Samuel,  George  Carew,  and  Hf  nry 


Wbits.Uncoln's'Inn  Pielda,  Attomqrs  and  Sipi- 

licitora.    May  21. 
Pairclougfa,  George  Frederic,  and  Fraacis  Edwin 
Wiatt,  Liverpool,  Attorneys  and  Solidtors. 
May  21. 


.    .    BANRRUPTXriES  SUPERSEDED. 

From  Wik^prii  to^Ui  Mmf,  nW^  hoik  kukuive. 
with  dmtt9  mkm  gm^HietL  • 

Reynolda,  Jerry,  SaddleWortb,  Vork,  WnoTlta  Ma- 
nufacturer and  lo^hefpet'.    May  11. 

Edwards,  Lewis,  Dow1al8,MrrfhrrTidril,  Glamor- 
gan, Grocer  and  Draper.    May  II . 

Vonng,  John,  and  George  Bentl^y,  Wnlferbamp- 
ton,  8taflV>rd,  IftinCnnnders.  May  M. 

Jonrs,  George,  Birmingham,  Iron  Funnder.  April 
23. 

Hobblns,  Joseph,  Wednesbvry,  Stafford,  Iron 
Master.   April  30.  ^^ 

Wvke,  John,  and  James  Paries,  Newtf^o,  Mi^ttram, 
in  Longendale,  Chester,  Iron  Founder's  and  Ma- 
chine Makers.     April  30  *     " 

Chitty,  Man  waring,  pHmham,  Sussex,  AuctY»neer 
and  Agent.    May  4. 


BANKRUPTS. 

F/om  20M  ^/rf/ fo  21i/  Moy^  ]S4\,  6oM  Mr/asiee, 
with  dates  vkfngnzetirri. 

Algar,  John,  Great  Yarmouth,  Norfolk,  Fishing 

Merchant.    Palmer^  Great  VHruioutb  ;  Storey ^ 

Tii'ld  Court,  Grny's  Inn.     Mny  i4. 
Abbutt,  Peter  Uarrias,  King's  Arms  Vard,  Mooi^ 

gate    Street,   London,    McrcltMnt.       Pemneli, 

Off.  Ass.  7*umer  &  Co.,  Rasing  Lane.  April  23. 
Appleby,  J4>hn,  Stockport^  Cheatn-,  Itrdcer.  Huwer 

A  Co.,  Chancery  Lune  $  Basraii,  juu.,  Man- 

chesier.    April  27. 
Berry,  John,  Liverpool,  Banker  and  Accountant. 

Watwm^  U\'erpool(  AdUnglumjIk  Co.,  Bedford 

Row.    April  20. 
.Brown,  Lawrence  Tftoinas,   Nea-ent,  Gloucester, 

Innkeeper.  Me8srs.fi//«M,Glt»urester :  OuUe^ 

Newent  ;   Cret   &  .^on,  Verulan   Buildings, 

Gray's  Inn.     April  20. 
Burnard,  Thomas,  Bideford,  Dorbn,  Merchant. 

Carier  &  <Ssa,  Bideford;  V^tUreum   h  Co.» 

Bosh  Lane,  Cannoa  Street.    April  20. 
Borton,  William,  Kirby  Misperton,  York,  and  .of 
.      the  city  of  York,  Banker.    Dyiuitg  &  Co., 

Gray's  lun  ;  W^Mi.  Pickering.    Apral  2d. 
Boaing,  Robert,  Bridge  Street,  Westminster,  Mil- 
liner.  (riAMn,0(f.Av.;  .SAa/er,  MiliUaakSt., 

WestmiB«tcr.    ApriU7.. 
Banks,    Ed\iard,    Birmingbam,    Button     Maker. 

^ChnpOn^  Oray>  lun  Square  i  JUurrisom,  Bir* 

mtpghaui.     April  27. 
Bannan,    Benjamin,    Biaadfprd   Forum,   Dorset, 

PiHno   Forts  Maker.    Biak»p^    Smittianpton 

Buildings,  Chancery  Lane ;  Afvare, Wimfaourne 

Mipater.    April -j7. 
Bates,  Benjamin,  Robin  Hood  Lane,  Blackball, 

Middhaies,  Grocer.     Oro^n,  Off.  Au^  Simp* 
^    mm  &  Co.,  Auft  n  Frhirs.    April  30. 
Qavtlca,  John,  Sheptoo  MaMatt,  Soiqemet^  Groecr 

and  Tea  Denier,    ffaitmuttut,  Furnind'A  Inn  ; 

Nedikr^  CroscOahe,  Soroer  cu    May  4. 
Barker,  Joslah,  Prestea,  Lancaater,  Cutton  Spin* 

oec    Caae/jirdLCo.,  Soutbauiptoo  Buildings, 

Chancery  Lane  ;  Mge  4  Co..  Preston.  May  4. 
Brewv,  ChArles,  Osford  Strael,  China  and  Gias^ 

Dealer.      Green^  Off.  Asa.;  Fkrrmrk  Co.,. 

GoiUimsoSlratt,  Doctor '«Coum>oas.  M.iy7 
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SargtM,  Ricbanl»  and  John  Burgem»  Macclesfield, 
Chester,  Silk  Throwsters.  Jokntont  Off.  Ass.; 
CrowdtfiL  Co.,  Mansion  House  Place.  May  7. 

Booth,  Joseph,  sen.,  Joseph  Booth,  jun.,  and  Ste 
phen  Booth,  Leeds,York>SiairManufactarers. 
Fiddey,  Inner    l^mpW;    Lo/thviue   &    Co., 
Leeds.    May  7. 

Browne,  Benjamin  Wells,  Lowestoft,  Saffolk, 
Cooper,  Fish  Merchant,  and  Salt  Merchant, 
AdUngim  &  Co.;  Bedford  Row;  Abr/on, 
Lowestoft.    May  7. 

Barber,  John  VaoghaH,  Walsall,  SUfford,  Banker. 
Chaptm,  Gray's  Inn  ^nare;  Shdh*  &  Co., 
Birmingham  ;  JtMttm^  Walsall.    May  H. 

Beaumont,  John,  Hoddersfield,  York,  Grocer. 
Baitye  Si  Co.,  Chancery  Lane ;  Messrs.  Ciaugk, 
Hoddersfield.    May  IL 

Beaumont,  William  and  Henry  Greaves,  Bright- 
helmstone,  Sussex,  Linen  Drapers.  H^Ait- 
tnor€t  Off,  Ass.;  Hardwick  &,  Co ,  Cateaton 
Street.    May  21. 

Coe,  William  Freeman,   formerly  of  Cambridge, 

new  of  Bourn,  Cambridge,  Cattle  Salesman, 

IHUf    Bnittswick    Row,     Queen's    Square, 

Bloomsbury ;    Messrs.    Foster,    Cambridge. 

.  A]»ril  20. 

Crossf  iCharles,  and  Barnard  Spanll,  Colchester, 
E»ex,  Merchants.  SparHng  &  Co.,  Colches- 
ter ;  Wood  dr  Co.  Corbet  Court,  Gracechorch 
Street     April  23. 

Carr,  Peter,  John  James  Robinson,  and  Christo- 
pher Bell,  Leeds,  York,  FIax  Spinners. 
PFf^/^nvtfrM&  Co., Gray's  Inn  Square;  Richard* 
«ofi,  Leeds.    April  27. 

Carr,  John  Edge,  Kingsnorton,  Worcester,  Factor. 
Church,  Bedford  Row ;  Jamct,  Birmingham. 
April  30. 

Cheshire,  John,  Upper  Street,  fslington,  Middle- 
sex, Linen  Draper.  AUager^  Off  Ass,;  Lloyd, 
Cheapside.    May  4. 

Cannon,  Charles,  Dark  House  Lane,  Lower  Thames 
Street,  Lr>ndon,  Fish  Factor  and  Fmit  Mer- 
chant. WhUmore,  Off.Ass.;  Mnrray^  London 
Street,  Penchurch  Street.     May  7. 

Galium,  William,  Pattingham,  Stafford,  Farmer. 
Bigg&.  Co.,  Southampton  Buildings,  Chan- 
cery Lane ;  Thmtmu  k  Co.  Newport,  Salop. 
May  7. 

Cope,  Richard,  SUfford,  Sack  Dealer  and  Glass 
Dealer.    Keen  &  Co.,  SUfford  ;  White  &  Co., 
'     Bedford  Row.    May  11. 

Comley,  George,  North  Ribley,  Gloucester,  Clo- 
thier. UeathcoteSL  Co.,  Coleman  Street,  Lon- 
don;  BifAcp,  Dnrsley.    May  11. 

Gadbnry,  James,  New  Bond  Street,  Cheesemon- 
ger.   Green,  Off.  Ass.;  Humphreyi^  Newgate 
•      Street.    May  18. 

Chequer,  William,  Blackfriars  Road,  Surrey, 
Saddler.  Gibwn^  Off.  Ass.;  Swan^  Sergeant's 
Inn,  Fleet  Street    May  21. 

Dickson,  James,  Newcastle-upon-Tyne,  Draper. 
WUHmnaan  &  Co.,  Verulum  Buildings,  Gray's 
Inn ;  JngUdew,  Newcastle-npon-Tyne.  April 
M. 

Dollman,  Edward,  Church  Court,  Clement's  Lane, 
London,  Merchant  AUager,  Off.  Ass.; 
FiahtTy  Great  Jamea  Street,  Bedford  Row. 
April  23. 

Day,  Thomas,  and  Thomas  Appleby,  Cbeddleton, 
Stafford,  Paper  Manufacturers.  Price  &  Co., 
Lincoln's  Inn  \Bitk»p^  Shdton  Hall,  Stafford- 
shire Potteries.    April  27* 

Dnnnit,  Christopher,  Jun.,  Talbot  Inn  Yard, 
Sonthwark,  Snney,  Hop  and  Seed  Merchant 
BflrAer,  Off.  Ass.;  Barker  ft  Co.»  Mark  Lane. 
April  30. 


Dixon,  William,  Walsall,  Stofford,  Brass    and 

Cock  Founder.     Wldte  &  Co.,  Bedford  Row: 

^mi/A,  Walsall.    April  30. 
Dannit,  Christopher,  jun.,  Soutbwark,    Snrrev, 

Hop  and  Seed  Merchant    Belcher,  Off.  Ass.; 

Barhtr  ft  Co.,  Mark  Lane.    May  4. 
Davis,  John  Berkeley,  Tottenham  Coart  Road, 

Middlesex,  Ironmonger.    Graham,  Off.  Ass. ; 

Barton,  Cheltenham  Place,  Lambeth.     May  4. 
Donovan,  Andrew  Francis,  Liverpool,  Merchant 

Shmrp,  SUple  Inn  ;  Rowley  ft  Co.,  Manches- 
ter.   May  7. 
Dozford,  William,  Bishopwearmonth  and  Monk- 

wearmontb.  Shore,  Durham,  Ship  Boildcr. 

Sumtne  ft  Co.,  Frederick's  Place,  Old  Jewry  ; 

Messrs.  Wright,  SunderUnd.    May  7. 
Davidson,   Cochrane  and  Samuel    Bradley,    Fen 

Court,  Penchurch  Street,  MerchanU  and  Com 

Facton.     Whitmore,  Off.  Ass.;  Wood  ft  Co., 

Corbet'Court,  Gracecburch  Street    May  14. 
Dare,  Thomas,  Exeter,  Builder.    Pearton,  Essex 

Street,  Strand  ;  FUmd,  Exeter.     May  14. 
Dash,  Thomas,  New  Windsor,  Berks,  Innkeeper, 

Gibson,  Off.  Ass  ;  Ward,  Essex  Street.  Strand. 

May  18. 
Day,  William,   and  Thomas   Day,  Gracecburch 

Street,  London,  Oilmen.    Bdwards,0(F.  Ass; 

a^es  ft  Co.,  Field  Court,  Gray's  Inn.  May  18. 
Edgley,    James    Francis,   Mark  Lane,  Loodoa, 

Wine  and  Spirit  Merchant     Gibson,  Off.  Ass.; 

Messrs.    Frah/Seids,    New  Bank    Boildiiun. 

April  20. 
Edisbury,  James,  Holywell,  Flint,  Grocer,  Tallow 

Chandler,   and   Wine  and  Spirit  Merchant 

Smedley  ft    Co.,   Jermya  Street;    Ssnedley, 

Holywell.    April  23. 
Eastwood,  James,  Halifax,  York,  Innkeeper.  Em- 

mett  ft   Co.,    Bloomsbury  Square;  Bemutt, 

Halifax.    April  27. 
Evans,    Richard,    Liverpool,   Stationer,   Printer, 

Bookbinder  and  Tool  Cutter.    Fox  ft  Co., 

Basinghall Street;  Smwbatl,  Liverpool.  May  7. 
Fisher,  John,  Finsbury,  Kent,  MiUer.     Wkitmore, 

Off.  Ass. ;  Simmons,  Rochester ;  Sin^san  ft  Co., 

Fumival's  Inn.    April  23. 
Fuller,  George,  Regent  Street,  Shawl  Dealer.   GA- 

son.  Off.   Ass.;    WaUers  ft  Co.,  Basinghall 

Street    May  7. 
Field,  Richard,  Marton  in  the  Marsh,  Gk>ucester, 

Corn  and  Coal  Merchant    Atkins,  Sarsden, 

near  Chipping  Norton.    May  7. 
Pothergill,  Alexander,  Rochdale,  Lancaster,  Cotton 

Spinner.  Smith,  Chancery  Lane ;  Shuttieworih 

ft  Co.,  Rochdale.     May  14. 
Fernyhougb,  Henry  Wilson,  Reading, Berka, Book- 
seller ;  Lamb,  Fumival's  Inn.    May  18. 
Field,  Robert,  Cartmel,  Lancaster,  Blanker  and 

Money   Scrivener.     Wilson  ft  Co.,  Kendal; 

Nonis  ft  Co.  Bartlett's  Buildings.    May  18. 
Gooddy,  Richard,  and  Wlliam  Edward  M*Kee, 

Kingston-upon-HuU,  Millen.      Waimsiey  ft 

Co.,  Chancery  Lane;  Dryden  ft  Co.,  HalL 

April  23. 
Granger,  Jacob,  Newport,  Isle  of  Wight,  South- 
ampton,  Grocer.     Hichs  ft  Co,,  Bartlett'i 

Buildings,  Holbom;i?Ai*e,  Newport.  April  27. 
Orifllths,  Richard,  Newport,  Salop,  Mercer  and 

Draper.  Pownalia,  Co.,  Staple  Inn  ;  Walmsl^, 

Wem.    May  4.  ' 

Oower,  Geoi^e,  Cardiff,  Glamorgan,  Orooer  and 

Tallow  Chandler.    Afahinsom  ft  Co.,  Temple ; 

ffaber/ieU,  BriMVoh     May  U. 
Hicklin,  John,  NotUngham,  Printer.    Can^bell  ft 

Co.,  Essex  Street,  Strand  :  Ar  ft  Ca,  Not* 
tingham.    Aprils. 
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HikBek,  Moora,  Wadsall,  Staffbrd,  Miller.  Miller 
&  Co.,  PiccadUly  ;  HoUami,  West  Bromwich. 
April  23. 

Hetberington,  John,  King's  Arms  Yard,  London, 
Wholesale  Tea  Merchant.  Jokrumt,  Off.  Ass. ; 
rmfMcnrjf,  New  Bread  Street    April  27. 

Hsfward,  Joseph,  Manchester,  Bookseller  and 
Sutioner  and  Letter  Press  Printer.  Frttman, 
&  Co.,  Coleman  Street ;  Lyctti^  Manchester. 
April  27. 

Hasdley,  Robert,  Rochdale,  Lancaster,  Tailor  and 
Draper.  J^kmvn  &.  Co.,  Temple  ;  Lord,  Roch- 
dale.   April  27. 

HeueU,  William  Baker,  Oxford  Street,  Fishmon  > 
ger.  Groom  t  Off.  Ass. ;  TAonuu,  Pen  Conrt, 
Feochnrch  Street.    May  7,  ^ 

Heoderson,  John,  Manchester,  Bookseller,  hay 
&  Co.,  Manchester  i  Star,  Lombard  Street. 
May  7. 

Hegiabottom,  William,  Ashton-imder«.Lyne,  Lan- 
caster, Cotton  Spinner.  Miltte  &  Co./remplc ; 
Pe//fr,  Manchester.     May  11. 

Higman,  William  Henry,  Br  stol,  Saddler.  Bdrkite, 
Curriershall ,  London  Wall.    May  1 1 . 

Harris,  Ralph,  Lower  Thames  Street,  London, 
Merchant.  Belehtr,  Off.  Ass. ;  Luttfy  &  Co., 
Dyer's  Hall ,  College  Street,  Dovgate.  May  18. 

HjggiDs,  Peter,  Salford,  Lancaster,  Brewer,  ^d- 
UMgto*  &  Co.,  Bedford  Row ;  dforris,  Man- 
chester.   May  18. 

Hayward,  James,  and  Richard  Hanks  Moore,  Pa- 
ternoster Row,  London,  Booksellers  and  Pub- 
lishers. JoAnsaUf  Off.  Ass.;  Surr,  Lombard 
Street.    May  21. 

Holt,  James,  and  Samuel  Holt,  Liverpool  Glass 
Manufacturers.  FiHcent  &.  Co., Temple;  Ro- 
imwi,  Lirerpool.    May  21. 

Jenos,  George,  Hoxton  Old  Town,  and  Cnmming 
Street,  Pentonville,  Middlesex,  Patent  Water 
Proof  Polished  and  Enamelled  Leather  Manu- 
facturer. Whiimore,  Off.  Ass. ;  Lindsay  &  Co., 
Cateaton  Street.    April  23. 

Jonea,  William,  and  Joseph  Browning  Windle, 
Lirerpool,  Merchants.  Makinson  &.  Co.,  Tem- 
ple;  Km/^,  Leeds.    April  23. 

James,  James,  Ross,  Hereford,  Grocer.  Park  & 
Co.,  Essex  Street,  Strand;  Collitu,  Ross. 
April  27.   ' 

Johnaoo,  Ralph,  Newcastle-upon-Tyne,  Builder. 
Ctuetje  &.  Co.,  Southampton  Buildings,  Chan- 
cery Lane  ;  Keenlysuk,  Newcastle-upon-iyne. 
May  18. 

Koott,  William,  Swallow  Street,  Saint  James's, 
Wine  Cooper.  Edwarda,  Off.  Ass. ;  Garrard, 
Suffolk  Street,  Pall  Mall.    April  27. 

Knovles,  John,  Henry  Rodwell,  George  Russell 
Parker,  and  John  Thomas  King,  Throgmor- 
ton  Street,  London,  Silk  Brokers.  Tur^uarul, 
Off.  Ass.;  Crowder  &  Co.,  Mansion  House 
Yard.    May  18. 

Kingsford,  John,  and  Flavius  Ebenezer  Kingsford, 
Doror,  Kent,  Wine  and  Brandy  Merchants. 
l^khgioH,  Off.  Ass.;  Dimmock,  Size  Lane. 

^     May  18. 

Koovles,  William,  Hyde,  Chester,  Cordwainer, 
snd  Clothesman.  CAir^^e  de  Co.,  Lincoln's 
Ino  Fields;  BrooJkt,  Ashton-under-Lvne. 
May  18.  ' 

^srd,  Edwaid,  Mirfield,  York,  Oil  Crusher 
snd  Wire  Drawer.  Watts,  Dewsbury;  Jaques 
&  Co.,  Ely  Place.    April  27. 

Mcy,  John,  jmi.,  Lirerpool,  Tailor  and  Draper. 
C^iAwotfe, .  Dean's  Court,  Doctor's  Com- 
moos ;  C!»niiAiMii<s,  LirerpooL    April  27. 

L»>yd>  WUliam,   Hereford,    Wine  and  Brandy 


Merchsnt.  Ds  AUdlna,  Fitiroy  Square  ;  Lan'» 
wame,  Hereford.    April  27. 

Leftwich,  Thomns,  Warrington,  Lancaster,  Vic- 
tualler. NorrU  &  Co.,  Bartlett's  Buildings  | 
Bayley,  Warrington.     April  30. 

f^oraine,  William,  Newcastle-upon-Tyne,  Banker 
and  Coal  Merchant.  Lanf^konu^  Newcastle- 
upon-Tyne;  MegHfisan  &  Co.,  King's  Road, 
Bedford  Row.    April  30. 

Lirsey,  James,  Bury,  Lancaster,  Cotton  Spinner 
and  Manufacturer.  Clarke  &  Co.,  Lincoln's 
Inn  Fields ;  Whilehet^  Bury.    May  4. 

Linsdcll,  William,  Cannon  Street,  London,  Um- 
brella Manufacturer.  JoAnton,  Off  Ass.  ; 
Muiletu,  Myddleton  Street,  Spa  Fields.  May  1^1 . 

Linay,  Thomas,  Lynn,  Norfolk,  Draper.  Messrs. 
Sole,  Aldermanbury.    May  21. 

Maddox,  Joseph,  and  George  Blenkam,  Watling 
Street,  London,  Warehousemen.  Uardwick 
it  Co.,  Cateaton  Street;  Sale  &  Co.,  Man- 
chester.   April  27. 

More,  Mary,  King's  Road.  Chelsea^  Middlesex. 
Florist  and  Fruit  Dealer.  Lackmgtm,  Off. 
Ass. ;  Fawcett,  Jerwin  Streeft,  Crifplegate. 
April  30.  •- 

M'Cleave,  William,  London  Road,  Surreys  Linen 
and  Woollen  Draper.  Graham,  Qff^  Ass. : 
Catlin,  Ely  Place,  Holbom.    May  4^ 

Marshall,  William,  Lirerpool,  Ironfounder.  Maf- 
laby,  Liverpool ;  Chester,  Staple  Inn.     May  7. 

Millard,  John,  and  Edward  Millard,  Cheltenham, 
Gloucester,  Upholsterers  and  Cabinet  Makers. 
Badham,  Venilam  Buildings,  Gray's  Inn. 
May  11. 

Mann,  tiames,  Norwich,  Woolstapler  and  Manu- 
facturer. Fhwer,  Bread  Street,  Cheap«ide ; 
Taylor  &  Co.,  Norwich.    May  11. 

Mallisoo,  WtUiam,  Blackburn,  Lancaster,  Mer- 
chant. Afiine  &  Co.,  Temple  ;  Neville  &  Co., 
Blackburn.    May  18. 

Maeaire,  John,  .lames  Linneman,  and  Jos.  Charles 
Berger,  Liverpool,  Merchants.  Cketter,  Staple 
Inn  ;  Davenport  &  Co.,  Lirerpool.     May  21. 

Norrison,  Francis,  Devil's  Bridge,  Cardigan,  Inn 
and  Hotel  Keeper.  Stevens,  Gray's  Inn  Square  ; 
Perkins,  Bristol.    April  23. 

Nelson,  Stephen,  Sowerby,  York,  Builder.  Kirk, 
Symond's  Inn,  Chancery  Lane ;  ^o^^,  York. 
April  23. 

Newall,  William,  Jun.,  and  Abraham  Harrison', 
Manchester,  Grocers.  Had  field,  Manchester  ; 
Johnson  &  Co.,  Temple.    May  7. 

Northcroft,  William.  Egham,  Surrey,  Builder  and 
Brick  Maker.  Csiiium,  Off.  Ass.  ;2>y/e.  Temple. 
May  18.  r  : 

Noble,  John,  Leicester,  and  Joseph  Freer,  of  Huo- 
cote,  Leicester,  Hosiers.  Stone  &  Co.,  Leices- 
ter ;  Taylor  9l  Co.,  Bedford  Row.    May  18. 

Potts,  William  Radford,  Leeds,  York,  Wool  Broker. 
Hawkins  &  Co,  New  Boswell  Court,  Lincoln's 
Inn  ;  Atkinson  &  Co.,  Leeds.   \pn\  20. 

Page,  John,  St.  Alban's,  Herts,  Auctioneer  and 
Broker.  Tarquand,  Off.  Ass.  ;  Roche  &  Cow, 
Charles  Street,  Covent  Garden.    April  27. 

Prtchard,  John  Bangley,  and  James  Robins  Croft, 
Liverpool,  Oil  Merchants.  AdUngtsn  &  Ca, 
Bedford  Row  ;  Littkdah  &  Co.,  Liverpool. 
May  4. 

Ross,  John,  Epwortb,  Lincoln,  Sacking  Msnufart- 
nrer.  Tilseas,  &  Co.,  Coleman  Street ;  Messrs. 
Wells,  Kingston  upon  Hull.  April  S3. 

Rutter,  John,  Stockton  upon  Tees,  Durham,  Gro- 
cer and  Agent.  SnUthson  &  Co.,  Southampton 
Buildings,  Chancery  Lane  ;  Bonus,  Barnvid 
Castle.  April  27. 
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Redfcrn,  Bartholomew,  BirMinglmm,  Gun  Maker. 
ChiUtm  6l  Co.,  Chancery  Lane$  SuckUuff,  Bir- 
mingham.   April  27. 
Rumsey,  John,    High    Wfcomhe,    Buckinghftm, 
Money  Scrivener.  Cotwm,  Off.  Ads.;  Cat,  Pin- 
ner's Hall,  Old  Broad  StreeU    April  M^. 
Roe,  Thomas,  Coventry,  Miller.     Wetkt^  Cook's 
Court,  Lincolns  laa  ;  Dew€t  St  Co.,  Coventry. 
April  30. 
Radenhunt,  Edwmrd,  ^9h^ingham«  Glass  Chan- 
delier Maker.    Bur/oot  &  Co ,  Inner  Temple^ 
Paget  Birminghmmi     May  T. 
Reeres,  I  homas,  and  William  Reeves,  Worcester, 
Coach  Builders.     ITAi/r  &  Co.,  Bedford  Row  i 
Corbete^  Worcester.    Mar  7. 
Riley,  Ambrose,  Wheatley  bane,  near  Bnniley, 
Cotton  and  Worsted  Mannfacturer.    MUme  & 
Co.,  Temple;   Cauiror  &  iCo.,  Manchester. 
Mayll. 
Rimmer,  Richard,  Liverpool,  Tailor  »nd  Draper. 
A^«/,  Lifterpool ;  ^o^f  ft  Co.,  Vemlam  Build- 
tags, Gray's  Inn.    May  18. 
Rohinspn,  Robert  Wilkin,  sen.,  and  Robert  Wil- 
.     kin    RobyMon.  juo.,   Bedford,  Grorers  and 
TaUow  Chandlers.  if«f^^«,  Bedford.    May  21 
Smith,  Henry,  Doncaster,  York,  British  Wine 
Mafofacturer  and  Wine  Merchant,    little  A. 
Co.,  Ely  Place;  Mtuon  &  Co.,  Doncaster. 
April  20. 
Smitby  Prince  William,  Bristol,  Tanner  and  Cur- 
rier.    WkiU  &  Co.,  Bedford  Row ;  Messrs. 
Btvan,  Bristol.    April  30. 
$korr4y,  Chsries  Francis,  .Swindon,  Wilts, 'lroo> 
monger.  Frmnpion^  South  Square,  Gray's  Inn^ 
Jlii/cf,  Frome  Selwood.    April  30. 
Saunders,  Joshua,  Cambridge,  and  of  Cliesterton, 
Cambridge,  Miller  and  Corn  Merchant.     Ra- 
vtmuroff^  Gnildford  Street,  Russell  Square; 
Coup^r^  Cambridge.    April  .30. 
Spink,  Francis,  Bridlington,  Vork,  Miller.    Vyne- 
hy  &  Co.,  Bedford  Row  ;  HurUmd,  Bridling- 
ton,    May  4. 
Sadler,  Geprgf,  Cheltenham,  Gloucester,  Linen 
Draper  and  Cr^xer.    Jimei  &  Co.,  Sise  Lane, 
London.    May  1 1. 
Toombs,  Charles  Lawrence,  South  Molton  Street, 
Oxford  Street,  Oil  and  Colourroan  ;   M%ager^ 
Off.  Afs.;    Pam  jk  Co.,  Great  Marlborough 
Street.    April  27. 
Tullii,  John,  Liverpifol,  Bookseller  and  Stationer. 
Carter t  Livcrpo<*l;    Taylor  Sc  Co.,  Bedford 
Row.    April  27. 
Thelwell,     Richard,     Manrhesfer,     Silversmith. 
iVwAf,  Bond  Court  House,  Walbrook.     April 
27. 

Tupley,  Jamts,   Grseowirh,   Kiwt,   Grocer  and* 
Chee>em<>nffer.    CamiaH,  Off.  Ass. ;  Himmgtvn, 
Fenchurch  Bnildings,  Fencburch  Street.    May 
4. 
.TAyh'ff  Charles  White,  Epping,  Essex,  Draper. 
TWyiMPitf,  Off.  Asa. ;   Rged  &  Co.,  Friday  St., 
Cheapside.    May  4. 
Thompson,  John  Harrison,  Newcastle,  Stafford, 
Silk  Throwster.     Oiimcii,  Off.  Ass. ;  Maynttrd, 
Mansion  House  Place.    May  II. 
Toney,  ThooMs,   Birmingham,  Draper.    Barker 
&  Co.,  or  Bartleit,  Biro^ingham ;  Haime  4e 
Co  ,  New  Inn.    May  14. 
Taprell,  Christopher,    Bristol,   Grocer  and  Tea 
Dealer ;  Wkiie  &  Co.,  Bedford  Row ;  BrUian, 
Bristol.     May2L 
Vfcidy,  Matthew  Wilks,  Ncwbnrr,  Berks,  Book- 
seller.     Grahami  Off.  Ass.;  Weir,  Cooper's 
Hally  Basinghall  StreeL    Ma}*  4. 
'  er^  Adam^  Liverpool,.  Drju^er.     UXlUt  & 


Co.,  Tokenhotts^  Vardi  ^  JoJIfixM  ft  Co.,  LiTer* 
pool ;  Uentmer,  Manchester.     April  23. 
Wood,   William,    Walsall,     SUffbrd,     Publiran. 
^     thau^  New  BosweU  Court,   Lineoln's  Inn; 

Mareden ,  Walsall.     April  23. 
Warden,  William  Josiah,  Pickering,  Totk,  Win« 
and  Spirit  Merchant.    Stramgemafft,  Bamard'i 
Inn ;  Pwhmrn^  Fickerfng.    April  23. 
Wright,  Edward,  Manchester,  Commiasion  Ageat. 
Makmmm  &  Co.,  Temple  $  jitJkimom  k  Co., 
Manchester.    April  27. 
Wttrthingion,  George,  aagillt,  PIlDt^aod  ofLirer. 
pool.  Brewer  and  Slate  Merchant.     Tavlv  & 
Co.,  Bedford  Row  i  Hati^  Liverpool.  April  27. 
Warren,  Jobs,  Bolton- le  Moors,  Lancaster,  Inn- 
keeper.   CAiMii  ft  Co.,  Chancery  Lane ;  //iJ- 
'on,  Boltt*n-leoMuors.    April  37. 
Wall,  Herberti  Mark  Lane,  and  Barnard's  loo, 
London,  Wine  Merchant     Green,  Off.  Aai.; 
Bmtafln^  Queen  Street,  Cheapside.    April  30. 
Wct^r,' Alexandtfr.  and  Jnlins  WetsUr,  Nottinf- 
h^m,  Lace  Manufacturers.    Hwai,  Nottiqf- 
hani ;  Tayhr  ft  Co.,  Bedford  Row.    May  4. 
Wilktns,  Henry,  and  John  Wnhii.«,  London  Wall, 
London,  and   of  Pima,  in  the  klngidon  of 
Saxony,  Wool  Merchants.     L^rekkigtoH,  Oi, 
Ass.;  Heaikcoie  ft  Co.,  Coleman  Street.  M«y  7. 
Wctton,  William,  Coventry,  Kibbon  Manofiicto- 
rer.      Betk^  Ironmonger**  UmH,   Fenchuieh 
Street.    May  14. 
MTheeler,  Josiah,  Bath,  Victnaller.     Hnrtmt,  For- 

nival's  Inn ;  MoMt  ft  Co.,  Bath.     May  II. 
Wynde,  Joho,    Leominster,    Hereford,    Dr«lcf. 
Smiik,  Chancery  Lane  ;  Uamtmrntl,  Leomini- 
ter.    May  21. 
WhitUker,  Robert,  Bury,  Laneaster,  Brazier  %tA 
linplate  Worker.    Clarke  ft  Co.,  Lincob'i 
Inn  Fields;  WhUekemi,  Bury.     May  21. 
Wilson,  James,  Leeds,   York,  Timber  Mercbsot. 
Strattgewayt,  Barnard's  tun ;  Babhuem,  Ued!. 
May  7. 
Williams,  William,  Bridge,  Kent,  Brewer.  Sa^ 
di  Co  ,    Canterbury  ;  £gam    ft  Co.,    Ewet 
Street,  Strand.    May  7. 
Wake,  Thumaa  Guy,  Castle  Cary,  Somerset,  Scri- 
vener ;  Messrs.  Bw/oui,  Tem||le  i  Hhmrna^^. 
Co.,  Yeovil.    May  U. 
Walter,  John,  Carburton  Street,  FiUroy  SqQ«re, 
Cheesemonger.      BthPortU,  Off.  Ass.;  ^«*' 
pAreye,  Newgate  Street     May  14. 
Yonng,  John,  Newport,  Monmouth,  Ship  Bnilder 
and  Shopkeeper.    Hali^  New  Bosweil  Couit, 
Lincoln's  Inn  ;   Proihero  ft    Co.,  Newport 
May  II. 
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PRICES  OF  STOCKS. 


*  Tuesday,  2htk  jl/ay,  1841 
Bank  Stook,  dir.  7  ner  Cent      •    - 
3  per  Cent.  Keduced  -----      -"    'ui^ 

3  per  Cent.  Consols  Annuities  -  90  c  B'|  « i*<^l 
3|  per  Cent.  Reduced  Annuities  *  971 «  {  «  f 
New  3k  per  Cent.  Annuities  -  -  -  Vd}  «  i  •  ' 
Long  Annuities,  expire  ftth  Jan.  1860 

^  '     l^fi-l'^l 

Long  Anaakies  for  30  years,  expire  lith  Oct.  1^^' 

India  Bonds  3{  per  Centa  •    -    -    -  2«  pv-  •?*{ 

3  per  Cent.  Cons,  for  opg.  t5th  Joty  SOfci  'I 't 

fiMbeqaer  BUis  1000/.  at  2ff.    •    -  Iff. «  8<'  P^ 

.    Ditto         SOOA        do.   -    -  I0i.«»«»-P2* 

Ditto  SnuOi  do.  -    •  ISf.el^l^ 
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SATURDAY,  JUNE  5,  1841. 


—  **  Qnod  magis  ad  no9 

PcrtiMty  et  nescire  malum  est,  agitamut. 


HORAT. 


COMMISSION  TO  AUCTIONEERS. 

Mr.  Justice  Lawrence  observed,  in  the  case 
of  Tomkins  v.  White^  that  "considering  the 
great  sums  of  money  Tvhich  auctioneers 
vere  paid  for  preparing  particulars,  and 
leUiug  estates,  they  ought  to  be  more  cor- 
rect. They  contended  some  time  ago,  he 
added,  that  they  were  entitled  to  have  the 
full  sum  of  5/.  per  cent,  commission,  even 
if  a  man  advertised  an  estate  to  be  sold  by 
auction,  and  it  was  afterwards  sold  by  pri- 
vate contract ;  and  then  they  contended  for 
half  the  full  commission/'  and  the  same  un- 
certainty as  to  tlie  proper  charge  has  pre- 
vailed down  to  the  present  day.  Sir  Ed- 
ward Sugdeu^  says,  citing  this  observation, 
"  The  auctioneer  is,  of  course,  entitled  to 
a  fair  remuneration  for  his  labour;  the 
amount  must  generally  depend  upon  private 
agreement,  although,  where  there  is  no  spe- 
cial agreement,  and  there  is  a  particular 
commission  commonly  charged,  and  the 
teller  was  aware  of  the  custom,  that  would 
^donbtedly,  in  most  cases,  be  the  measure 
of  the  allowance.  It  would  be  difficult  in 
^7  case  to  recover  an  unwarrantable  or 
(zorbitaDt  commission.  Upon  large  sales 
this  difficulty  is  mostly  obviated  by  making  a 
contract  before- hand  with  the  auctioneer. 
"Several  land  agents  are  employed  to  sell 
*n  estate,  one  who  finds  a  purchaser  may 
he  entitled  to  a  commission  for  so  doing, 
alihough  the  purchase  is  made  of  another  of 
Jhe  agents  who  receives  his  commission ; 
hut  the  jury  are  not  bound  to  give  what  is 
^^'niedthe  usual  commission  for  finding  a 
purchaser,  viz.  2/.  per  cent.  If  an  agent 
for  ialc  of  an  estate  is  to  be  paid  a  per 

«  3  Smith.  Bep.  440. 
^  1V.&P.684. 
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centage  on  the  sum  obtained,  he  cannot  re- 
cover his  commission  until  the  money  is  re- 
ceived by  the  principal.  If,  therefore,  it  is 
paid  into  the  Bank  under  an  act  of  parlia« 
ment,  by  the  authority  of  which  the  pro- 
perty was  purchased,  the  commission  is  not 
recoverable  until  at  least  the  seller's  right 
to  the  money  is  ascertained ;  and  is  owing 
to  his  wilful  default  that  he  has  not  re« 
ceived  it." 

These  are  the  general  rules  which  guide 
these  sales.  In  the  case  of  Driver  v.  Choi- 
mondeUy,^  which  was  tried  in  the  Court  of 
Queen's  Bench  before  Lord  Denman  and  a 
special  jury  at  the  sittings  after  Michaelmas 
Term,  1835,  the  plaintiffs  claimed  commis- 
sion on  the  sale  of  property  sold  by  private 
contract  by  one  of  the  defendants  for 
128,500/.  after  the  plaintiffs  had  been  em- 
ployed to  sell  it.  Tlie  commission  claimed 
was  one  per  cent.  One  of  the  principal 
points  relied  on  for  the  defendant  was,  that« 
admitting  the  plaintiffs  to  have  been  em- 
ployed upon  the  terms  of  receiving  one  per 
cent,  as  their  commission  on  the  purchase- 
money,  the  true  meaning  of  the  agreement 
was,  that  such  commisaion  was  not  to  be- 
come payable  unless  the  sale  was  effected 
by  the  plaintiffs  themselves,  and  that  the 
agreement  for  the  sale  having  been  made  by 
one  of  the  defendants,  the  plaintiffs  had  not 
become  entitled  to  their  commission.  The 
verdict  was  for  the  plaintiffs. 

In  a  later  case  the  plaintiff  was  employed 
to  sell  ground  rents  by  auction  on  the  terms 
of  receiving  a  commission  of  one  per  cent. 
"  on  sale.*'  After  he  had  advertized  the 
sale,  but  before  the  day  of  sale,  the  defen* 
dant  sold  the  ground  rents  by  private  con- 
tract. Three  auctioneers  proved  the  custom 
of  the  trade  to  be,  that  sJter  an  auctioneer 
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vttLS  employed,  and  the  property  advertised 
by  him,  he  was  entitled  to  the  full  commis- 
sion on  a  sale  being  effected,  although  not 
through  his  direct  agency.  Lord  Demnan, 
C.  J.,  in  sumonng  up,  said,  —  "lliis  is 
an  action  for  commission  on  the  sale  of 
ground  rents ;  and  if  you  think  the  plaintiff 
is  entitled  to  commission,  the  verdict  ought 
to  be  for  him.  If  thert  was  an  express 
contract,  that  could  not^e  varied,  but  that 
is  not  so  here,  and  the  plaintiff  wishes  to 
engraft  on  the  contract  this  custom  of  the 
trade,  by  which,  on  a  sale,  although  not  by 
the  auctioneer,  the  full  commission  is  pay- 
able, and  the  three  auctioneers  who  have 
been  called  prove  this  to  be  the  custom. 
Now  if  you  are  satisfied  that  those  three 
gentiemen  prove  a  usage  so  notorious  that 
the  party  must  have  known  it,  then  it  be- 
comes a  pajt  of  the  contract.  If  the  ctts- 
tom,  however,  is  not  so  notorious,  it  woald 
not  be  engrafted  on  the  contract,  and  then 
a  fair  value  only  for  the  plaintiff's  services 
is  to  be  given,  and  you  will  say  what  is  in 
your  judgment  a  reasonable  remuneration, 
whether  51/.  10*  or  any  greater  sum.  If, 
however,  yon  think  that  the  witnesses  called 
for  the  plaintiff  have,  by  their  evidence, 
made  out  a  case  of  usage  so  notorious  that 
the  defendant  was  aware  of  it,  then  the 
custom  is  engrafted  on  the  contract,  and 
the  plaintiff  is  entitled  to  his  commission. 
Verdict  for  the  plaintiff  for  the  amount  of 
the  commission.*'** 

The  following  case   also  bears  on  this 
subject:   A.   and  B,,  land  agents,   were 
severally  employed  to    sell   an  estate  for 
C.  D.,  called  on  A.  to  inquire  after  another 
estate,  and  was  told  by  A.  that  it  was  not 
in  the  market,  bat  that  C.'h  estate  was  to  be 
sold.      D.  took  from  A,  a  particular  of  the 
estate,  and   afterwards   meeting  B ,   the 
i9ther  agent,  negotiated  with  him  the  terms 
of  the  purchase,  which  was  afterwards  com- 
pleted.   A.  brought  an  action  against  C. 
for  commission   on   the   sale,    which  was 
proved  to  be,  according  to  usage,  2/.  per 
cent.,  and  payable  to  the  agent  who  found 
the  purchaser  :  Held,  first,  that  the  question 
for  the  jury  was,  whether  they  thought 
that  in  fact  A,  had  found  the  purchaser: 
end  secondly,  that  if  they  thought  he  had, 
and  gave  their  verdict  for  him,  they  were 
not  bound  to  give  him  the  full  amount  of 
the  commission,  though   the  fact   of  that 
commission  being  usually  paid  was  some 
evidence  to  guide  them  in  their  decision.* 

d  Rainjf  v.  Fernon,  9  C.  &  P.  669. 
«  Murray  v.  Currie,  7  C  &  P.  684. 


THE  SIXTH  REPORT 

OF  THE 

CRIMINAL  LAW  COMMISSIONERS. 

THiCrinsiia!  Law  Commissioners  have  just 
made  their  sixth  report,  in  which  they  con- 
sider the  law  relating  to,  1.  Treason  and 
other  offences  against  the  state.      2.  Of- 
fences against  the  Protestant  Establishment, 
declared  to  be  treasons  and  misprisions  of 
treasons.      3.  Libel.      4.  Offences  agadnst 
religion.     5.  Offences  relating  to  the  coin; 
and  6.  Offences  relating  to  the  public  re- 
venue; and  this  report  contains  the  law 
which  they  propose  to  be  enacted  on  these 
subjects.     No  step  has  yet  been  taken,  as 
we  believe*  to  carry  the  recommendations 
contained  in  the  previous  reports  int«  effect, 
but  we  presume  this  will  not  be  done  until 
the  whole  of  the  labours  of.  the  Commis- 
sioners are  completed,  which  we  should  so^- 
pose  will  soon  be  done.     We  shall  have 
occasion  to  refer  to  the  other  parts  of  this 
report  again,  but  at  present  we  shaH  make 
some  extracts  from  dieir  remarks  ob  the  law 
relating  to  treason.    After  considering  the 
statute  of  treasons^  25  Edw.  3,  e.  1,  they 
proceed  to  mention  some  cases  relating  to 
*'  levying  war  "  against  the  Queen.     In  the 
case  of  Bradshaw  and  Burtmn,  which  oc- 
curred in  1 597,  (Popham,  122  ;  2  And.  66; 
3  Co.  Inst.  10)  it  appeared  that  those  per- 
sons, with  others,  had  agreed  to  arm  them- 
selves, and  to   go  from  one  gentleman's 
house  to  another,  to  pull  down  inclosuret 
generally ;  and  a  majority  of  the  Judges 
agreed  that  this  was  high  treason  against 
the  statute  13  Eliz.  c.  1,  the  words  of  which 
are,  that  if  any  intend  to  levy  war  against 
the  Queen,  &c.  this  shall  be  high  treason ; 
for  they  all  agreed  that  rebellion  of  sub* 
jects  against  the  Queen  had  always  been 
high  treason  at  common  law.      For   the 
statute  25  Edw.  3,  c.  I ,  is,  that  levying  of 
war  within  the  realm  against  the  king  is 
treason  and  rebellion,  as  all  the  war  which 
a  subject  can  make  against  the  king.     But 
the  minority  of  the  judges  thought  that,  as 
the  statute  1  Mar.  sess.  2,  c.  12,  declared 
it  to  be  a  felony  if  any  persons,  to  the  num- 
ber of  twelve  or  more,  assembled  themselves 
to  the  intent  to  pull  down  inclosures,  pales, 
and  the  like,  with  force,  and  continued  to- 
gether, after  proclamation  according  to  the 
statute  to  go  away,  by  the  space  of  an  hour, 
these  actions  could  not  have  been  then  con- 
sidered treason  at  common  law,  else  it  had 
been  to  no  purpose  to  make  it  felony.  And 
it  seemed  to  them  that  the  resistance  ought 
to  be  with  force  to  the  Queen  before  tibat 
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inch  acts  shall  be  sud  to  be  trenson.  Bat 
the  majority  of  the  judges  agreed  that  if  any 
assemble  themselves  with  force  to  alter  the 
Uws,  or  set  a  price  upon  victuals,  or  to  lay 
fiolent  hands  upon  the  magistrates^  or  upon 
the  mayor  of  London,  and  the  like,  and  with 
force  attempt  to  put  it  in  action,  that  this 
ia  rebdlion  and  treason  at  common  law. 
And  they  drew  a  distinction  between  the 
cases  of  pulling  down  inclosures,  pales,  &c., 
tompriscKl  in  the  statute  1  Mar. ;  for  these 
we  to  be  understood  where  persons,  to  the 
number -of  twelve  or  more,  pretending  any 
tv  all  of  them  to  be  injured  in  particular,  as 
by  reason  of  their  comflMMt  or  other  interest 
in  the  land  enclosed,  and  the  like,  and  as 
fembliog  to  pull  the  particular  inclosure 
down  forcibly,  and  not  to  the  cases  where 
they  have  a  general  dislike  to  all  manner  of 
inclosures,  and  therefore  the  assembling  in 
a  fondble  manner,  and  with  arms,  to  pull 
them  down  when  they  have  any  interest 
whereby  they  were  in  any  particular  to  be 
annoyed  or  grieved,  is  not  treason.  But  in 
tiie  case  of  Bradshaw  and  Burton  they 
thought  that  the  intention,  clearly  tending 
to  a  generality,  made  the  act,  if  it  had  been 
executed,  to  be  high  treason  by  the  course 
of  the  common  law.  In  Benstead  *s  cage, 
Cro.  Car.  583,  (1640)  it  was  resolved  that 
going  to  Lambeth  House  in  a  warlike  man- 
ner, to  surprise  the  archbishop,  who  was  a 
privy  councillor,  it  being  with  drums  and  a 
multitude  (as  the  indictment  was  to  the 
number  of  three  hundred  persons)  was  trea- 
son. In  the  case  of  Messenger,  Kel.  71, 
72.  (1668)  it  was  held  that  a  tumultous 
rising  of  400  or  500  persons,  some  of  whom 
had  clubs  and  swords,  with  a  green  apron 
home  on  a  pole  for  an  ensign,  led  by  one 
with  a  diawn  sword,  who  cried  "  down  with 
thebawdy-houses^"  and  proceeded  to  pull 
them  down  tumultuously,  and  beat  a  con- 
itahle  who  opposed  them,  was  levying  war 
gainst  the  king,  and  high  treason  within 
^e  statute  of  treasons.  Eleven  judges, 
upon  foil  consideradon  of  a  special  verdict, 
were  of  this  opinion,  contrary  to  that  of  Lord 
^o/tf,  then  Chief  Baron,  who  was  the  only 
^wniiente.  Chief  Justice  Kefyng  states 
their  resolution  as  follows :  "  This  rising  with 
ffitcnt  to  pull  down  bawdy-houses  in  general 
or  to  hreak  open  prisons  in  general  and  let 
^t  prisoners,  and  putting  their  intention  in 
eiecution  by  force,  in  any  of  these  instances, 
w  a  levying  war  against  the  king,  and  high 
treason  at  common  law  within  the  declara- 
tion of  the  statute  25  Edw.  3."  Lord  Hale 
^c  tks  following  reasons  lor  his  dissent 
o^mthisteseltttien.    1st.  Because  it  seemed 


but  an  unruly  company  of  iq^prentices  ; 
2ndly,  because  the  finding  ''  to  pull  down 
bawdy-houses"  might  reasonably  be  in- 
tended of  two  or  three  particular  bawdy- 
houses,  and  the  indefinite  expression  should 
not,  in  materia  odiosa,  be  construed  either 
universally  or  generally  ;  3rdly,  because  the 
statute  1  Mar.  c.  12,  tbough  now  discon- 
tinued, makes  assemblies  of  above  twelve 
persons  and  of  as  high  a  nature  only  felony^ 
and  that  not  without  a  continuance  together 
one  hour  after  proclamation  made.  The 
case  of  Damaree,  Post.  Disc,  on  High  Trea- 
son, c.  2,  s.  7,  p.  213,  (1709)  has  been 
considered  the  leading  one  on  this  &«»hject ; 
it  is  entitled  to  much  greater  weight  than 
those  which  preceded  it,  as  it  is  not  subject 
to  the  charges  of  hasty  and  unfair  dealing, 
from  which  some  of  those  which  occurred 
before  the  Revolution  are  not  exempt. 
This  was,  however,  a  case  in  which  the 
decisions  already  alluded  to  had  great  in«' 
fluence,  having  been  ruled  (according  to 
Mr.  Justice  Foster)  "on  consideration  of 
former  precedents."  .The  prisoner  was  the 
leader  of  a  mob,  which  during  the  trial  of 
Dr.  Sacheverell,  became  very  riotous  in  sup- 
port of  his  cause  and  party.  They  had  at- 
tended the  doctor  from  Westminster  to  the 
Temple,  and  continued  together  for  some 
time  in  King's  Bench  Walk,  crying,  among 
other  cries  of  the  day,  "  Dowfi  with  the 
Presbyterians."  At  length  it  was  proposed 
to  puU  down  the  meeting-houses,  and  there* 
upon  the  cry  became  general,  *'  Down  with 
the  meeting-houses ;"  and  some  thousands 
immediately  moved  towards  a  meeting-* 
house  in  Lincoln's  Inn  Fields,  which  they 
soon  demolished,  and  burnt  the  pews,  pul- 
pit, and  other  materials.  After  they  had 
finished  at  that  place,  they  agreed  to  pro« 
ceed  to  the  rest  of  the  meeting-houses ;  and 
hearing  that  the  guards  were  coming  to 
disperse  them,  they  agreed,  for  the  greater 
dispatch,  to  divide  into  several  bodies,  and 
to  attack  different  houses  at  the  same  time, 
and  many  were  that  night  in  part  demo- 
lished, and  the  materials  burnt.  The  pri- 
soner Damaree  put  himself  at  the  head 
of  a  party,  which  drew  off  from  Lincoln's 
Inn  Fields,  and  demolished  a  meeting-house 
in  Drury  Lane,  and  burnt  the  materials  in 
the  street ;  the  mob  continually  crying  they 
would  pull  them  all  down  that  night.  Upon 
the  trial,  all  the  Judges  present  were  of 
opinion  that  the  prisoner  was  guilty  of  high 
treason  in  levying  war  against  the  Queen;" 
for  here  was  a  rising  with  an  avowed  inten- 
tion to  demolish  all  meeting-houses  in  ge- 
neral, and  this  the  rioters  carried  into  exe< 
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cution  M  ht  BB  they  were  able.  If  the 
meeting- hoQSes  of  Protestant  Dissenters  had 
been  erected  and  supported  in  defiance  of 
all  law,  a  rising  in  order  to  destroy  snch 
houses  in  genend  would  have  fallen  under 
the  rule  laid  down  in  Kelyng  with  resi)ect 
to  demolishing  all  bawdy-houses.  But  since 
the  meeting-houses  of  Protestant  Dissenters 
are,  by  the  Toleration  Act.  taken  under  the 
protection  of  the  law,  the  insurrection  in 
the  present  case  was  to  be  considered  as  a 
public  declaration  by  the  rabble  against  that 
act,  and  an  attempt  to  render  it  inefFectua) 
by  numbers  and  open  force.  Foster's  Crown 
Law,  p.  213. 


NOTES  ON  EQUITY. 


VENDOR  AND  PURCUASKR. 

Whrn  a  report  that  a  person  has  become  a 
purchaser  of  an  estate  is  absolutely  con* 
firmed,  lie  is  entitled  to  a  conveyance  on 
payment  of  the  purchase  money,  and  may, 
after  giving  notice  of  his  intention,  apply 
for  leave  to  pay  his  purchase  money  into  the 
bank,  and  to  be  let  into  possession  of  the 
estate  ;  but  this  application  should  of  course 
not  be  made  until  the  title  be  approved  of, 
1  Sug.  V.  &  P.  61,  9th  ed.,  and  a  purchaser 
will  not  be  allowed  to  take  possession 
**  without  prejudice  to  objectiona  to  the 
title,"  even  upon  payment  of  his  purchase 
money.  This  has  been  recently  so  decided 
by  Lord  Langdale,  M.  R.,  Hutton  v.  Man* 
sell,  2  Beav.  260. 

CONVETAJfCB. 

A  frequent  reference  is  made  in  decrees, 
to  the  master  "in  case  the  parties  differ/* 
For  the  mode  of  proceeding  under  this  di- 
rection, see  Lord  Lyndhurst's  Orders,  76, 
and  Seton  on  Decrees,  27.  The  order  is 
so  taken  to  prevent  the  necessity  of  the 
reference  if  the  parties  do  not  differ.  But 
where  tliere  was  an  infant  heir,  who  was  a 
party  to  the  cause,  and  a  necessary  party 
to  the  conveyance,  Lord  Langdale,  M.  R. 
held,  that  the  words  *'  if  the  parties  dif- 
fered" ought  to  be  omitted,  an  infant  being 
interested.    Calvert  v.  Godfrey,  2  Bea  267. 

COSTS  OF  TKUSTEBS. 

The  same  learned  judge  has  also  made  a 
decision  with  respect  to  trustees,  severing 
their  defences  so  far  as  costs  are  concerned, 
which  should  be  brought  under  the  notice 
of  our  readers : — "  Where  several  persons 
are  made  defendants  in  respect  of  a  joint 
fiduciary  character  only,  or  if  the  beneficial 


interest  which  any  of  them  may  have  in  tiM 
mfttters  of  the  suit  is  in  no  way  conflictiog 
with  their  other  duty,  they  certainly  ought 
to  answer  and  defend  together ;  if  they  do 
not,  and  there  are  no  special  circumstances, 
then,  according  ta  the  settled  rule  of  the 
court,  they  will  be  allowed  cme  set  of  costs 
only.  On  the  other  hand,  if  one  has  a  per- 
sonal interest  which  confllcta  with  his  duty 
as  trustee,  or  if  one  of  several  trustees  caa 
admit  facts  which  the  others  believe  not  to 
be  true,  it  then  becomes  impossible  for  them 
with  prudence  to  answer  together.  Whe- 
ther they  are  entitled  to  two  sets  of  costs 
depends  on  the  circumstancea  of  eacli  par- 
ticular case,  if  a  party  creates  unnecessary 
expense,  it  is  just  that  he  should  be  deprived 
of  bis  coats :  and  if  several  trustees  unne- 
cessarily  sever  their  defences,  it  is  right  thnt 
one  set  of  costs  only  should  be  allowed; 
the  question  always  is,  whether  there  was 
reasonable  ground  for  them  to  sever.  The 
previous  orders  made  in  this  case  allowing 
two  sets  of  costs,  have,  I  think,  considerable 
bearing  on  the  present  question  ;  and  under 
all  the  circumstances  I  think  two  sets  of 
costs  must  in  this  case  be  allowed.*'  Gauni 
V.  Taylor,  2  Bea.  346. 


CHANGES  TN  THE  LAW.  ' 

IN  TUB  FRESENT  SESSION  OF  PARI^lAMlNT.  i 

No.  V.  I 


8LATB  COMrENSATIOV. 

4  Vict.  c.  18.  I 

^n  Act  to  mnhe  further  proviiittn  for  factli^ 

fating  nnd  c*mplHing  the  distrittnihn  nnd      , 

pttyment  of  Coinpemation  for  Slaves  upon 

the  AboUtiua  of  Sluvert/.         '  ' 

OSM  Af^iif.  1841]         I 

1.  3  and  4  W.  4.  c.  73.  Powers  of  the  Utc 
commis^iion  determioed. 

2.  The  irea.-'ury  empowered  to  appoint  arl>i- 
trators  to  couMderouistandtti^dattns  forcoa- 
peustttion,  and  certify  thereon.  5  &  6  W.  4, 
c.  45.    6&  7  W.  4,  c.  5.    6  &  7  W.  4,  c.  82. 

3.  U)>on  receipt  of  ceriiiioate  the  treasury 
may  authorize  the  National  Debt  Commibsion- 
era  and  AcLouutant  General  iu  Chancery  to 
make  pay  incut**,  &c. 

4.  I'ower  for  Lords  of  the  Treasury  to  awird 
or  arijudicale  without  appointing  an  arbitrator. 

5.  Kulea  of  the  late  commissioners  to  be  coo- 
forme:!  to.  Awards  of  the  Treasury  to  be 
valid,  and  subject  to  appeal. 

6.  Surplua  of  reserved  fund  how  to  be  dis- 
posed of. 

7.  Further  allowiinces  to  claimants  for  in- 
terest  or  diviitends  to  cease. 

8.  Treasury  may  apply  interest  or  dividends 
to  defray  expeiice«. 

9.  Money  reonaiuiot;  to  be  repaid  to  the  Con* 
solidated  Fund ;  slock  to  be  cancelled. 
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When  neither  wife  Dor  children,  but  fi^rand- 
cbildreo ;  when  a  child  heir  or  children  cu« 
heir*,  or  all  advunced — the  whole. 

f^idow**  pnrt — when  a  child  or  cluldren  not 
heirs — a  third  part. 

When  a  child  or  childreA  heir<;  when  no 
children;  when  a  vhild  advanced  and  child 
heir;  when  all  udv'an<'e(l — a  uoiety. 

ChUtTt  or  Children^  part — when  a  widow — 
a  third  fiart. 

When  on  other  child  lieir  or  advanced  all  tie 
re»t  advanced ;  no  otUer  child  but  grandkbil- 
dreo — a  moiety. 

Heir  «/  L^tw  has  no  cluiin  by  virtue  of  the 
cubtom,  but  has  a  Hhare  of  that  pnrt  of  the  es- 
tate of  hU  intestate  father  called  the  deiih'a 
part,  accord iii|>;  to  the  statute  of  22ud  &  23rd 
Chas.  2»  c.  10,  and  1  Jas.  2,  c.  17,  8.  7  &  H. 

Adtuncedt — and  the  children  advanced  in 
the  fatber*»  lifetime  are  exiluded  by  the  tame 
custom,  and  aUo  by  the  statute  22  Ch.  2,  c.  10« 
save  where  there  are  no  other  children.  In 
which  Ctise  they  each  respectively  succeed  aa 
next  of  kin.  And  note,  the  cuiitom  h.is  rck- 
tioa  to  and  affects  only  widoiv  and  children. 

fFidotc — the  nidow  of  an  intestate  succeeds 
both  to  her  thirds  or  moiety  of  the  clear  aur- 
plus  according  to  the  custom,  and  aUo  to  her 
third  or  moiety  of  the  death's  part  accordinjf 
to  the  atatute,  and  this  she  demands  in  the  first 
place^  and  before  the  children  can  make  any 
claim  uhatsoever. 

Dtut/i*3  part^hy  22  Ch.  2,  r.  10,  the  re- 
mainder of^tbe  said  deaUi'^s  pan  is  i»y  the  said 
statute  distributed  equally  amongst  the  said 
chJdren,  share  and  share  alike,  including  the 
heir,  and  the  remairing  part,  called  the  child's 
or  children's  part,  is  by  the  said  custom  equally 
to  be  divided  among  it  them,  excluding  the 
heir. 

In  pait  odffaMced'^hut  the  child  in  p  Tt  ad- 
vanced ciaiuiiiig  out  of  this  last  uientioacd  pait 
his  »|ual  share  may  p(it  thereunto  what  he  hud 
so  received  in  part  into  botchput^  and  then  tha 
whole  is  etjually  to  be  divided  amongst  them, 
by  which  (ii&trihution  the  shares  of  all  are  made 
equal  according  to  the  iittcut  and  meanini{  ai 
well  ot  the  statute  22ud  Ch.  2,  c.  10,  as  of  the 
custom  aforesaid. 

j4  tciuoiv,  child,  or  children,  none  adaanced, 
and  no  heir.  Case  1#/ — if  an  iutejsiute  die  leav- 
in;;  a  widow,  a  child,  or  children  not  advanced, 
no  heir,  one  third  is  allowed  to  the  widow  aa 
her  part,  share,  or  thirds  due  to  her  by  virtue 
of  the  eust(>m  aforesaid;  the  other  third  is  duo 
to  the  said  child  or  children,  equally  to  be  (ii- 
viiUd  auiongst  ihem  as  their  due  filial  parts 
and  portions  by  the  said  custom;  and  the  rt* 
mainiug  third  part  (the  death's  part)  is  to  be 
distributed  as  the  statute  directs,  vi^s.,  one 
third  part  thereof  to  tlMS  widow,  and  the  remain- 
in  r  two  thirds  to  the  said  ehild  or  chihlren 
equally. 

j4  widow,  children,  and  an  AWr.— Cfise  2d. 
See  the  above  case. 

H^idcw  and  one  child,  heir. — Caae  3d.  A 
widow  and  une  child,  heir,  a  moiety  to  the 
widow  by  virtue  of  the  custom,  aud  one-third 
of  the  other  moiety  is  due  to  her  by  yirtuu  of 


10.  Transfer  Co  the  public  of  all  stocks,  &c. 
remaining  unappropriated. 

The  other  public  acts  which  have  passed  eince 
our  last  list  are  tlie  following  :— 

Cap.  13. — An  act  to  authoriEe  the  advance  of 
a  snm  of  money  out  of  the  Consolidated 
Fund  oB  account  of  the  colony  of  South 
A'jstralia.  U^th  May,  1841.] 

Cap.  14.  An  act  to  make  good  certidu  con- 
tracU  which  have  been  (ir  may  be  entered 
into  by  certain  banking  uud  other  copartner- 
ships. [I8.h  May,  1841.] 

Cap.  16. — An  act  for  the  erection  at  E  liii- 
burgh  of  a  monument  to  the  late  Sir  Walter 
Scott.  ['StbMay,  I84i.] 

Cap.  Ifi.— An  act  to  enable  the  Coiiimissioners 
of  Wide  Streeta  tu  sell,  and  her  Majesty  to 
purchase,  certain  hereilitaments  in  the  ciiy 
of  Dublin,  on  the  north  bank  of  the  river 
Aaiia  LiOey.  [18th  May,  1841  ] 

Cap.  1/.— >An  act  to  abolish  arrest  in  personal 
actions  com ine need  by  process  of  subpoena 
at  the  law  aide  of  the  Couit  of  £xchequer  in 
IrvlaaH.  [18th  May,  1841] 

Cap.  19. — An  act  for  raising  the  sum  of  eleven 
luiUions  by  exchequer  bills,  for  the  service 
of  the  year  One  thousand  eight  hundred  aiKl 
fony-oiie.  [18th  May,  1841  ] 

CiP  20. — ^An  act  to  alter  and  amend  certain 
laws  relating  to  the  collection  and  manage* 
meat  of  4he  duties  of  excise. 

[18th  May,  1841.] 


DISTRIBUTION  OF  INTESTATE  PER- 
SONAL ESTATE  LN  THE  PROVlNijfi 
OF  YORK. 

Thb  manner  of  sn receding  to  personal  estate 
in  the  province  of  York,  wherein  are  comprised 
tbe  hiihoprii'ks  of  Durham,  Cai lisle,  Chester, 
and  itU  of  Man,  which  contain  tlie  following 
eounties,  viz.:  Yorkshire,  NotiinKham,  Dur- 
hnm,  Northumberland,  \Vestmoreland,  Che- 
«hire,  Lancashire,  and  Cumberland,  together 
with  the  hie  of  Man.* 

By  statute  4  &  5  W.  &  .M.  c.  4  .  inbabiUnts 
of  the  nrovince  of  York  may  dispose  of  their 
personal  estate  notwlhstand'ug  the  custom,  ex- 
cept citizens  inhnbitants  uf  York  and  Cliesiter ; 
hut  lee  2ud  &  3rd  Ann,  c.6,  which  takes  away 
*be  restraint. 

As  t<i  the  intestate's  estates,  that  part  called 
^^e  Deaih*i  part^  is  distributed  by  these  acts, 
httt  the  custom  is  preserved  to  the  other  parts, 
w  formerly,  viz. :  22nil  &  23rd  Ch.  2,  c,  10, 
UtJiis.2ud,c.  17,1.  7  &  8. 

i>eath'tpttrt — when  a  wife  and  children,— is 
a  third  part. 

^\  ben  children  and  no  wife ;  whea  wife  and 
no  ehUdren ;  when  wife  and  child  heir  or  chil- 
^^ren  heirs;  when  a  wife  and  all  advanced — a 
moiety. 


^•Vide  Raymond,  499;  2  Atkins,  115;  I 
Coujyns  Dig.  252 ;  I  Vernon,  15  and  2CX);  2 
ywn.  U»9and  233 ;  Pre.  Chv.  28;  Swin.  220. 1 ; 
i^A250.  ■ 
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tbe  tUtiife.    The  rest  to  the  child  bj  virtae  of 
the  fUtute. 

fndow  tmd  ekiidren,  one  moi  tiAmmced,  mmd 
the  resi  advanced. — Case  4th.  One-third  to 
the  widow^  residue  to  the  child  UDftdmnced. 

fFidow  and  three  eoJiein. — Case  5th.  A 
moiety  is  dae  to  the  widow  as  her  share  by  the 
custom,  and  one-third  of  the  other  moiety ; 
the  rest  amon^  the  co-heirs. 

WvioWf  one  child  unadvanced,  and  one  in  pari 
advanced,— ^Mt  6th.  One-third  to  the  widow 
as  her  share  by  the  custom,  and  one- third  of  the 
death's  part  by  the  statute ;  and  as  to  the  rest, 
the  child  in  part  advanced  must  pat  thereunto 
what  he  has  received  into  hotchpot,  and  then 
the  whole  is  to  be  equally  dinded  among^st 
them,  so  as  to  make  both  shares  equaL 

Widow  and  child  in  pari  advaneed.^^Me 
7th.  A  widow  and  one  child  in  part  advanced, 
one-third  to  the  widow  by  custom,  and  one- 
third  of  the  death's  part ;  the  rest  to  the  child. 

Widow  and  one  chUd  adoaneed,'^Qoa%  8th. 
A  moiety  and  one-third  of  the  remainder  to  the 
widow,  and  the  rest  to  the  child. 

Widow,  one  child  noi  advanced,  one  in  pari 
advanced,  and  an  heir. — Case  9th.  One-third  is 
due  to  the  widow,  and  one-third  of  the  death's 
part,  the  remainder  of  the  death's  part  equally 
to  be  divided  amongst  all  the  children,  of  whom 
the  heir  is  to  be  one,  bv  the  statute ;  bat  as  to 
the  remaining  part  (called  the  childrens'  part) 
that  child  in  part  advanced  must  pat  into  botch- 
pot  what  he  has  so  received,  and  then  the  whole 
to  be  divided  amongst  them.  The  heir  to  be 
excluded  from  this  part  by  the  custom. 

Widow,  one  child  in  part  advanced,  and  an 
AWr.— Case  10th.  One-third  to  the  widow, 
also  one-third  of  the  death's  part ;  the  remain- 
der of  the  death's  part  to  be  divided  between 
the  cluldren  by  virtue  of  the  stat.  {which  only 
^RUribmtei  this  part),  and  the  child's  part  goes 
to  the  child,  as  the  heir  has  no  title  thereto. 

Widow,  one  child  noi  advanced,,  one  in  part  ad^ 
vanced,  one  heir ;  grand'Children,  one  advanced, 
and  one  unadvanced. — Case  1 1th.  One  third  to 
the  widow  by  custom,  and  one-third  of  death's 
part  by  stat.  The  remainder  of  death's  part 
to  be  distributed  bv  the  stat.  among  the  chiU 
dreo,  heir,  and  children  into  four  parts,  in 
manner  following;  viz.,  one-fourth  to  the  heir 
and  the  remaining  fourth  to  grand-children  as 
representatives  of  their  fiither.  But  as  to  the 
remidning  third,  called  the  childrens'  part,  that 
child  in  part  advanced  must  put  what  he  has  so 
received  into  hotchpot,  and  then  the  whole 
must  be  equally  divided  between  the  said  un- 
advanced  children.  (The  heur  and  grand-chil- 
dren, having  no  right  to  any  share  of  the 
chUdrens'  part  by  the  custom,  and  the  ad- 
vanced are  always  excluded,  save  that  the  rest 
has  a  share  in  the  death's  part  by  statute,  al- 
though advanced.) 

Widow  and  grand' children  j-^diAt  12th.  A 
uolety  to  the  widow  by  custom,  with  a  moiety 

»  Or  dead  man's  part,  that  part  which  for- 
merly went  to  the  administrator,  but  by  I  Jas. 
3,  c.  17,  is  made  subject  to  the  statute  of  Dis- 
tribution. . 


of  the  remainder;  the  rest  amoof  the  grsad- 
children  as  next  of  kin  by  the  statnte. 

Widow  and  no  chUdren.-^CnMe  13di.  Half 
to  the  widow,  and  also  half  of  the  remsuniag 
moietj ;  the  rest  to  the  next  oi  kin. 

ChUdreu  and  no  tmd^.— Case  14th.  All 
equally  amongst  them,  viz.,  a  moiety  as  their 
due  bv  eostom,  and  the  reoudning  Aoiety  (the 
death's  part)  distributed  in  like  manner  by 
statute. 

nrea  children  and  one  AWr.— ^Jase  IStfa. 
One^  moiety  amongst  them  by  cnstom,  ex- 
cluding the  heir,  and  the  remaining  moiety 
(including  the  heir,  being  the  death's  part) 
amongst  ittetB  also. 

One  child.^Cut  16th.  All  to  such  child  as 
next  of  kin. 

One  child,  unadvanced,  and  one  A^r.-^-HsIf 
to  child  not  advanced,  by  custom,  and  the  re- 
mainder eqvallv  between  them  by  the  statute. 

One  child  aitanced  and  heir, — All  to  tbe 
heir,  the  child  having  had  his  full  share,  and 
therefore  excluded  lK>lh  by  custom  and  staL 

One  child  advanced  and  one  tmadnaneed.^ 
AU  to  the  onadvanced  for  tbe  last-mentioned 
reason. 

One  advanced  and  one  aitanced  in  pari, — ^All 
to  the  child  in  part  advanced. 

One  in  pari  adtfonced  and  two  unadvanced.^ 
All  most  DO  put  into  hotchpot  and  Chen  eqnsUy 
distributed  amongst  them. 

One  child  in  pari  advanead^  one  mnadvwneed, 
and  an  A^i'r.— A  moiety  being  the  child's  part, 
exclndin^  the  heur,  the  child  in  part  advanced 
first  putting  into  hotchpot  what  be  has  received, 
must  be  equallv  divided  between  them,  and  the 
other  parts,  bemg  the  death's  part,  must  be 
divided  amongst  them,  including  the  heir,  by 
the  statute. 

Three  daughters,  eo-heirs.  •^  Ah  eqaally 
amongst  them,  as  next  of  kin. 

One  child,  heir,  and  advanced. — ^All  to  him 
as  next  of  kin,  by  the  statute. 

Three  children,  co-heirs,  and  one  advancedj^ 
All  equally  divided  amongst  them  by  statute, 
without  considering  what  hu  been  received  by 
one  or  more  during  the  life  of  the  intestate. 

A  daughter,  grandchildren  bjf  a  son,  and 
heirs  unadvanced, — A  moiety  to  the  duughter, 
by  custom,  and  tbe  other  moiety,  being  death's 
part,  is  distributed  by  the  statute,  in  manner 
following,  viz.  one  moietv  to  the  said  daughter, 
the  remainder  among  the  grand-children  as 
j'epresentatives  of  their  father. 

A  father.-^Kil  to  him  as  next  of  kin. 

A  ^oM^.-*Similiter. 

A  mother,  brothers,  and  sisters. — ^All  equally 
among  them,  or  to  thdr  representatives  by  the 
statute.* 

N.B. — No  representatives  among  collaterals 
after  brothers'  and  asters'  children. 

Brothers  and  sisters  and  brothers'  and  sisters* 
children.-^  AH  ecjually  to  be  divided  amongst 
tbetn,  but  the  children  to  have  shares  accord- 
ing to  the  several  stocks  or  families  from  which 
they  are  derived,  and  not  according  to  the 
number  of  persons. 


^  2  P.  Wins.  344, 1st  Salk.  250. 
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be  diTided  tanoag  tbem  according  to  the  num- 
ber of  persons,  being  all  of  equal  degree  of 
kindred. 

Gmtd^tKker&rgrtmd-mtiker.^ AW  to  him 
or  her,  there  being  neither  father,  mother,  bro- 
ther,  sister,  vndovr,  children,  or  brother's  ov 
litter's  children. 

Grand-ekildren.'^A]!  e<|^ua]]y  as  next  of  kin. 

Undet  and  aunts. — Simtdter. 

CmtriM'gtrman. — Simiiiter. 

Widam  amd  iArte  ehiidren  adwmeed.^^ne 
moiety  to  widow  by  custom  and  a  third  of  the 
other  inoaety^  by  sUCnte,  the  rest  among  the 
children. 


NEW  ORDER  IN  CHANCERY. 


FBSVXMTIire  TRAN8FBB8    OF   STOCK.— COSTS, 
&C. 

Saturday,  3d  April,  1841. 
It  n  OBDssBD,  lliat  in  all  cases  where  any 
stocks  or  fbiids  are  or  shall  be  standing  in 
the  name  of  the  Accountant  General  of  the 
Comt,  to  the  general  credit  of  any  cause, 
or  to  the  account  of  any  class  or  classes  of 
persons,  and  an  order  shall  be  made  to  pre* 
vent  the  transfer  or  payment  of  such  stocks 
or  fimda  or  any  part  thereof,  without  notice 
to  the  assignee  of  any  person  or  persons  en- 
titled in  eapectaney  or  otherwise  to  any 
share  or  portion  of  such  stocks  or  funds,  the 
person  or  persons  by  whom  any  such  order 
shall  be  obtained,  or  the  sluures  of  such 
stoeks  or  fiinds  affected  by  such  order  shall, 
at  the  diacietioii  of  the  Conrt,  be  liable  to 
pay  any  costs ^  charges  and  expenees  which 
by  reason  of  any  soeh  order  having  been 
obtained  shall  be  occasioned  to  any  party 
to  the  cause  or  any  person  interested  in  any 
BQch  stocks  or  fiinds,  and  henceforward  any 
penson  presenting  a  petition  for  may  such 
order  as  aforesaid  shall  not  he  required  to 
serve  such  petition  upon  the  partiea  to  the 
cause,  or  upon  the  persons  interested  in 
parts  of  the  stocks  or  funds  not  sought  to 
be  aflfected  by  any  suoh  order. 

CoiT£NIiAV,  C. 

Lavgdalb,  M.  R. 
Launcblot  Shaowbll,  v.  C. 

QUESTIONS 

AT  THE  EXAMINATION, 

DrinityTerm,  1841. 

I    PaBLIVINABT. 

Where,  and  with  whom  did  you  serve  your 
clerkship? 

State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally  ap- 
plied yourself  during  your  clerki^p. 


Mention  some  of  the  principal  law  books 
you  have  read  and  studied.      « 

II.    COUUOir    AND    8TATTJTB   LAW,  AND  PBAC- 
TICB  OF  THB  COUETS. 

Rights  of  Action, 

How  should  a  person  proceed  for  the  reco- 
very of  damages,  whio  has  delivered  goods 
to  a  common  carrier  to  carry  and  deliver, 
but  which  have  not  reached  their  desti- 
nation ? 

In  what  way  is  a  stage  coach  proprietor 
liable  to  a  passenger  travelling  by  his 
coach  for  hurt  or  injury  ?  and  does  the 
same  liability  extend  to  common  oanriers, 
whether  by  land,  or  water,  or  railways  ? 

In  case  of  injury  to  a  person  on  the  king's 
highway  by  job  horses  on  a  yearly  hiring, 
not  driven  by  the  job  master's  servant, 
who  is  liable  for  it :  and  to  what  extent } 

What  repairs  or  dilapidations  is  a  tenant 
from  year  to  year  liable  to  make  good  in 
respect  of  a  messuage  so  let  to  him } 

Is  a  landlord  or  incoming  tenant  liable  to 
pay  the  outgoing  tenant  of  market  garden 
ground  for  his  manure,  crops,  &c.,  the 
latter  holding  as  yearly  tenant,  and  whose 
tenancy  is  determined  by  a  notice  to  quit  ? 

If  the  original  lessee  in  a  lease  (being  under 
covenant  to  uphold)  covenant  to  insure 
against  fire,  but  omit  to  do  so,  and  hav- 
ing assigned  his  lease  and  the  premises 
being  burnt  down,  is  the  original  lessee 
and  the  assignee  liable  to  rebuild,  or 
which  of  them  ? 

How  should  a  person  proceed  for  damages 
against  a  wilful  trespasser  where  the  da- 
mages will  be  under  5/.  ? 

In  what  way  other  than  by  memorandum 
in  writing  can  a  person  make  himself 
subject  and  liable  for  the  debts  or  engage- 
ments of  another  ? 

Notice  of  Trial. 

What  number  of  days  is  sufficient  counter- 
mand of  full  notice  of  trial  in  country 
causes,  or  where  the  defendant  resides 
more  than  forty  miles  from  town,  and 
how  are  the  days  to  be  calculated  ? 

When  must  notice  of  trial  be  given  for  th^ 
adjournment  day,  if  the  defendant  reside 
more  than  forty  miles  from  London?  and 
what  if  he  reside  within  forty  miles  ? 
fViinesses, 

In  what  cftses  can  a  witness  be  examined, 
notwithstanding  he  may  be  interested, 
and  how  will  tiie  judgment  in  the  suit 
operate  for  or  against  him  in  any  subse- 
quent suit  ? 

How  are  you  to  enforce  the  attendance  of 
witnesses  before  arbitrators,  or  on  cpm- 


missions 


Digitized  by 


Google 


104 


Queitwni atthf Eramimition,  f.  T.  1841. 


Amending  Rtcord. 

How  did  the  9  Geo.  4,  c.  15»  commonly 
called  Lord  Teaterden*8  Act,  affect  amend- 
ments on  the  record,  and  how  has  the 
same  heen  further  extended  by  3  &  4 
W.  4,  c.  46.  s. -23. 

Sherif. 

When  several  parties  claim  an  interest  in 
goods   taken  in  execution,   what   steps 
should  be  taken  by  the  sheriff,  and  how 
will  the  claimants  be  affected  ? 
Cosis. 

What  costs  is  a  pauper  entitled  to  if  he 
recover  a  verdict ;  and  what  is  he  liable 
to  pay  if  the  verdict  be  against  him? 

III.    CONVEYANCING. 

Nature  of  Properly. 

What  is  an  advowson  ?j 

What  is  the  custom  of  borough  English  ? 

What  is  the  difference  between  a  rent- 
charge  and  a  rent-seek  ? 

Wat  is  an  equity  of  redemption  ? 

W^ill  a  chattel  interest  support  a  remainder  ? 
Construction. 

What  is  the  difference  of  construction  be- 
tween a  deed  and  a  will  ^  and  why  is  the 
difference  made  ? 

Landlord  and  Tenant, 

Is  any  notice  to  quit  necessary  on  the  expi« 
ration  of  a  lease  ? 

If  a  tenancy  continue  after  the  expiration  of 
a  lease,  without  any  new  agreement,  on 
what  terms  does  the  tenant  hold  ? 

If  in  a  lease  the  lessee  covenant  to  keep  the 
premises  in  repair,  except  damage  by  fire 
or  some  particular  repairs,  can  he  compel 
the  lessor  to  do  the  excepted  repairs  with- 
out an  express  covenant  on  his  part  for 
the  purpose  ? 

Conveyance. 

By  what  means  are  copyhold  lands  trans- 
ferred ? 

What  is  a  feoffment,  and  is  there  anything, 
and  if  so,  what  essential  to  perfect  it  ? 

Is  it  necessary  to  the  validity  of  a  deed  that 
it  should  in  any  and  what  case  be  read  to 
the  parties. 

Heir. 

What  is  the  difference  between  an  heir  ap- 
parent and  an  heir  presumptive  ? 

What  is  the  difference  between  succession 

per  stirpes,  and  succession  per  capita  ? 

Legacy. 

What  is  a  vested,  and  what  a  contingent 
legacy  ? 

IV,    BQUITT,  AND'pBACTICE  OF  THE  COURTS. 

Process. 
What  is  the  process  to  compel  a  corporation 
to  answer  a  bill  ? 


What  is  the  process  to  compel  the  appear- 
ance of  a  peer  or  peeress  ? 
Exceptions. 

Within  what  time  must  a  plaintiff  except  to 
the  answer  of  a  defendant  ? 
Amendment. 

When  a  plaintiff  has  sued  out  an  attach- 
ment against  a  defendant  for  want  of  an- 
swer, can  he  amend  his  bill  without  waiver 
of  the  pending  proceedings  of  contempt  ? 
Costs. 

Is  a  defendant  entitled  to  his  oosts  of  a  bDl 
filed  against  him  for  relief  and  discovery, 
or  for  discovery  alone ;  and  when  is  he 
entitled  to  costs  in  either  case  ? 
Appeal, 

What  course  is  to  be  pursued  by  a  party 
who  has  obtained  a  decree  or  order  in  his 
favour  from  the  Master  of  the  Rolls  or 
the  Vice  Chancellor,  to  prevent  an  appeal 
thereupon  to  the  Lord  Chancellor  i 

What  must  be  done  in  behalf  of  a  party  who 
wishes  to  appeal  to  the  Lord  Chancellor 
from  such  a  decree  or  order,  to  prevent 
his  being  shut  out  from  doing  so  ? 
Trust. 

If  money  is  directed  by  a  testator  to  be  laid 
out  in  land  for  particular  purposes,  asd 
those  purposes  should  fail  of  taking 
effect,  does  it  belong  to  the  heir,  or  to 
the  next  of  kin  ? 

Legacy. 

Is  a  legacy  to  a  child  adeemed  by  the  sob- 
sequent  advancement  of  a  smaller  por- 
tion, or  is  such  subsequent  advancement 
only  considered  as  a  satisfaction  pro 
tanto  ? 

In  what  case  is  a  legacy  in  money  to  a  cre- 
ditor of  the  testator,  considered  in  equity 
to  be  an  extinguishment  of  the  debt  ? 
Chnse  in  Action. 

What  precaution  is  necessary  on  the  part 
of  a  purchaser  of  a  bond  debt,  or  other 
chose  in  action,  as  a  protection  against 
subsequent  purchasers  ? 
Creditors. 

State  the  order  in  which  debts  are  payable 
in  a  Court  of  Equity  out  of  legal  assets  ? 

What    distinction    prevails   in   Courts  of 
Equity  in  the  mode  of  paying  debts  out 
of  legal  and  out  of  equitable  assets  ? 
Mortgage. 

What  mode  of  relief  does  a  Court  of  Equity 
give  to  an  equitable  mortgagee,  and  in 
what  respect  is  this  relief  more  exteosire 
and  beneficial  than  in  the  case  of  a  legal 
mortgage  ? 

Can  title  deeds  in  the  hands  of  an  equitable 
mortgagee  by  deposit  be  made  a  security 
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(subject  to  the  lien  of  the  depositor)  to 
another  person  making  a  Bubsequeot  ad- 
vance of  money  to  the  owner  of  the 
estate  ? 

y.  BANVR17FTCT,  AND  PBACTICK  OF  TBI 
COURTS. 

Trading, 
la  a  person  who  has  retired  from  trade  liable 
to  become  bankrupt ;  and  in  respect  of 
what  debts  ? 
Will  a  single  act  of  buying  or  selling,  con* 
Btitute  a  trading  under  the  statute  ;  and 
if 80,  under  what  circumstances? 
Jet  of  Bankruptcy, 
What  is  the  characteristic  feature  of  the  acts 
of  bankruptcy  enumerated  in  the  statute, 
as  res|)ect8  the  bankrupt's  intention  in 
regard  thereto  ? 
Are  there  any,  and  if  so,  what  acts  of  bank- 
ruptcy which  are  involuntary,  on  the  part 
of  the  bankrupt  ? 
What  circumstances  will  render  a  convey- 
ance by  the  bankrupt  of  his  property  an 
set  of  bankruptcy  f  and  when  will  such 
conveyance  be  deemed  otherwise  ? 
Petitioning  Creditor, 
What  is  the  necessary  amount  of  the  debt 
of  a  single  petitioning  creditor,  and  how 
does  it  differ  in  other  respects  from  a  debt 
proveable  under  the  fiat  ? 
In  what  cases  must  the  husband  and  wife 
join  as  petitioning  creditors,  and  in  what 
case  may  the  wife  proceed  alone  ? 
In  what  cases  can  a  plaintiff  in  an  action 
against  the  bankrupt  be  a  good  petitioning 
creditor,  in  respect  of  the  debt  for  which 
&e  action  is  brought  ? 

Proof  of  Debt. 
If  a  debt  is  not  payable  at  the  date  of  the 
fiat,  f .  g,  if  it  consist  of  a  bond  or  bill  for 
payment  of  money  at  a  future  period,  is 
it  admissible  to  proof,  under  what  pro- 
won,  and  how  ? 
Under  what  circumstances,  if  any,  will  proof 
of  a  debt  contracted  after  the  act  of  bank- 
ruptcy be  admitted  ? 
Can  a  bankrupt  prove   against  his   own 
estate  in  any  and  what  case  ?  and  what 
ia  the  course  to  be  pursued  ? 
Property  passing, 
"Please  contain  a  covenant  that  the  lessee 
shall  not  assign  without  license,  and  the 
lessee  become  bankrupt,  is  the  title  of  the 
assignees  affected  thereby,  on  their  taking 
possession  without  such  license,  and  must 
^7  license  be  obtained  for  their  assign- 
ing the  lease,  and  why  ? 
What  is  the  distinction  between  a  mortgage 
of  lands  and  a  mortgage  of  goods,  as  to 


the  same  being  continued  in  the  posses- 
sion of  the  bankrupt? 

What  is  the  effect  of  the  appointment  of 
assignees  upon   the    real  and  personal 
estates  of  the  bankrupt  ? 
Certificate, 

Will  the  certificate  be  a  bar  to  a  debt  con- 
tracted abroad,  or  to  a  claim  of  the 
crown  ?     Give  the  reasons  in  each  case. 

IV.  CaiKINAL  LAW,  ANO  PROCEEDINGS  BEFORR 
JU8T1CR8  OF  THE  FEACB. 

Nature  of  offences. 

State  what  cons  itutes  felony  in  the  general 
acceptation  of  the  English  law. 

What  are  the  consequences  to  private  per- 
sonSf  who  may  be  present  when  a  felony 
is  committed,  if  they  do  not  arrest  the 
felon  ? 

State  some  of  the  instances  of  compulsion 
or  necessity,  which  afford  an  excuse  or 
justification  for  an  offence. 

What  kind  of  presence  at  the  commission 
of  an  offence  is  deemed  sufficient  to  con- 
stitute a  principal  ? 

Define  the  offence  of  perjury. 

Can  a  false  declaration,  under  the  act  for  the 
abolition  of  oaths,  be  prosecuted,  and 
how? 

A  person  received  a  horse  to  be  agisted,  and 
after  a  short  time  sold  it ;  was  he  guilty 
of  larceny  or  not,  and  state  the  reason  ? 

State  some  of  the  instances  of  mis-repre* 
seotation,  which  will  be  deemed  false 
pretences  under  the  statute  for  obtaining 
goods. 

Practice, 

When  a  delinquent  is  arrested,  what  is  the 
next  proceeding  to  be  taken  ? 

In  case  of  a  felony  being  begun  in  one 
county  and  completed  in  another,  where 
may  such  felon  be  tried  ? 

Can  an  arrest  be  made  on  a  Sunday  for  any 
and  what  offences  ? 

Infants. 

Are  there  any,  and  what,  offences  for 
which  infants  are  not  liable  to  be  pun- 
ished ? 

What  is  the  general  nature  of  the  evidence 
which  must  be  adduced  to  convict  an  in- 
fant? 

Accessories, 

Who  are  accessories  before,  and  who  after, 
the  fact  ? 

Evidence, 

If  a  person  be  indicted  for  corrupting  a  vo- 
ter, is  it  necessary  to  prove  that  the 
bribe  was  accepted  ?  and  is  the  intention 
to  perform  the  corrupt  contract  essen^id 
to  be  proved  ? 
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Om  the  Mmk  rf  Conducimff  Um 


ON  THE  MODE  OF  CONDUCTING 
THE  EXAMINATION. 

To  the  EdUar  of  the  Legal  OUerver. 

Your  urbanity  to  ell  (even  the  embryo  prao 
titioDert)  who  have  sought  the  assktaace  of 
your  valuable  periodical  Justly  entitles  you  to 
the  respect  of  all  classes  of  the  profession. 
Many  communications  of  talent  have  been  in- 
serted in  your  journal  on  the  EMummatien 
Question*.  The  mode  of  its  conduct  seems  to 
have  taxed  in  no  small  decree  the  ingenuity  of 
your  correspondents.  Many  approve  of  the 
present  method,  while  as  many  more  wouM 
prefer  the  ordeal  being  wvd  voce. 

It  seldom  occurs  that  in  oneoffice  an  extensive 
share  of  business  in  every  branch  of  the  profes- 
sion is  concentrated.  If  a  good  conveyancing 
practice  is  possessed  with  a  toleralile  share  of 
other  business,  long  and  hazardous  suits  in 
chancery  or  frivolous  actions  at  law  are  never 
aottght  after;  and,  as  your  correspondent  of 
last  week  intimates,  criminal  law  and  practice 
in  police  courts  would  be  spurned.  It  must 
therefore  be  obvious,  that  no  articled  clerk 
can  be  thoroughly  conversaut  from  practice 
with  all  departments  of  the  questions.  There 
must  be  deficiency  somewhere ;  and  I  have  no 
doubt,  from  the  characters  whom  I  know  to 
have  passed,  that  much  of  candour  and  dis- 
cretion is  exercised  by  the  very  worthy  and 
learned  examiners.  To  the  class  of  applicants 
above  referred  to,  I  feel  convinced  that  the 

5 resent  mode  of  examination  is  most  favorable, 
lore  time  for  thought  and  consideration  of 
the  answers  is  allowed,  than  conld  possibly  be 
the  case  were  it  taken  vivd  voce.  No  #tr«- 
picioHof  fraud  or  favor  can  now  attach  to 
any  examiner  which  might  occur  were  the 
examination  taken  by  the  other  method.  With 
all  deference  to  the  learned  examiners,  I  would 
respectfully  hint  the  sufficient  difficulty  of  the 

S|uestions ;  though  at  the  same  time  I  feel  per- 
ectly  convinced  that  no  method  more  just  to 
the  profession,  nor  more  favourable  to  the  ap- 
plicants, has  as  yet  been  devised. 

I  think  you  will  agree  with  me  that  with  due 
attention,  and  a  proper  modicum  of  reading 
during  the  five  years'  clerkship,  all  persons  of 
sound  mind,  memory,  and  understanding,  will 
attain  sufficient  legal  lore  to  bring  them 
through  this  trying  flame  unscathed. 

One  who  hopes  to  pass. 


THE  STUDENT'S  CORNER. 


PRBMIOM. — ADVANCES. 

^.,  who  had  several  children,  in  his  lifetime 
articled  one  of  them  to  a  solicitor,  and  paid 
the  usual  premium  and  duty;  altogether 
amounting  to  a  oonsiderahle  sum.  ^.  died 
«  short  time  afterwards,  intestate ;  and  now 
the  ouestion  arises,  are  such  payments  to  be 
considered  as  advances  under  the  statute  of 
distributions?  H.  0.  B. 


^StWeHts*  Corner. 


mMOiT  IN  ABlEANCa.  | 

Are  there  any  and  what  decided  cases  that 
rent  caoDOl  be  legally  pescrrtd  pffMe  is  odL  i 
vance :  as  a  year's  rent  to  be  payalile  i/  de-  ' 
manded,  (or  without  those  woras)  on  the  fint 
day  of  every  year,  for  the  whole  of  that  yrar : 
Or,  in  like  manner  the  whole  of  a  current 
year's  rent,  to  be  payable  on  any  given  subte- 

3uent  day  of  such  year,  suppose  Midsummer 
ay  :— Or,  in  case  of  a  term,  the  Uut  year's 
rent  to  be  so  payable  on  the  fint  or  any  other 
day  of  such  last  year  ?  M.  A.  J. 


FOaCSASB.-^JOINT  TBNAlfT. 

About  six  months  ago  jt,  and  B,  contracted 
with  C.  for  the  purchase  of  an  estate,  both 
signing  the  agreement  and  paying  the  deposit 
equally.  No  words  of  iimitSBlton  were  used  b 
the  agreement.  B.  has  vecentlydied  tates- 
tate,  leaving  an  infant  heir,  and  ^.  refuses  to 
take  the  whole  estate  and  pay  the  whole  of  the 
purchase  money.  Can  the  vendor  compel  J. 
to  take  a  conveyance  of  the  whole  of  the  pro- 
perty, and  pay  the  whole  of  the  purchase 
money }  And  could  not  the  infant  heir  upoo 
attaining  majority  compel  A,  to  convey  half 
of  the  estate  to  him  upon  his  advancing  half 
the  purchase  money  that  ^.  &  R.  contracted 
to  give  for  it  ? 

ft  seems  to  me  that  //.  &.  B.  were  joint- 
tenants  by  the  agreement,  and  consequently 
that  on  thie  decease  of  B.  the  estate  would  go 
to  j4.  as  survivor,  and  that  the  vendor  coold 
compel  A.  as  such  survivor  to  advance  the 
whole  money  and  take  a  conveyance  of  the 
whole  property.  C.  £.  B. 


RULE  TO  PLEAD. 

The  question  of  T.  in  the  number  of  the  3rd 
of  April,  whether  a  rule  to  plead  entered  before 
the  delivery  of  declaration,  although  on  the 
same  day,  would  be  irregular,  is  expressly  an- 
swered by  the  case  of  Chapmen  v.  Davii,  1 
Man.  &  Granger,  388,  as  well  as  by  a  previoui 
case  in  the  Exchequer,  Aihman  v.  Conwey,  3 
M.  &  W.  71«  both  of  which  decide  it  is  not  an 
irregularity.  B. 

See  also  15  L.  O.  127»  and  ^^iiael/ v.  Smith, 
6  Dowl.  P.  C.  353.  S.  P. 


TITHE  COMMUTATION  COSTS. 

Who  prepares  and  is  entitled  to  the  costs  of 
preparing  the  engrossments  of  the  three  copies 
of  the  apportionment  for  deposit  in  the  bishop's 
registry,  parish  chest,  and  tithe  office — the  so- 
licitor or  the  surveyor  \  What  are  the  gene- 
rally allowed  charges,  eight  pence  per  folio,  ai 
for  deeds  ?  If  any  one  or  moie  os  the  profes- 
sion will  state  the  practice,  I  will  (whenever 
able)  return  their  kindness.  P. 
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ATTORNEYS  TO  BE  ADMITTED- 
Michaehnaa  Term,  1841. 

[Continued from  p.  92.] 

aUHN's  BBMCH. 

ClerVM  Name  and  Reiidenee.  To  whom  ariwled,  auigned,  8fc. 

Clarke,  Robert  Eagle*  8*  Jeffries  Square;  and  William  Clarke,  Thetford. 

Thetford. 

Coupland,  Charles,  the  yr.,  23,  Bucklenbury.  George  Frederick  Hudson,  Bucklersbury. 

CaIlms,WilliainHutche8on,6,  WarwickCourt;  John  Stratford  Collins,  Ross. 

aod  Ross. 

Cooper,  James  Alfred,  Bradford.  John  Reed  Wagstaff,  Bradford. 

Cox,  Samnel,  Bridgend.  Thomas  Baverstock  Merriman,  Marlborough; 

asbigned  to  W.  Hen.  Buckerfield,  Red  Lion 
Square. 

Cottrrl],  William,  36,  Clepstone  Street ;  Great  Edward  Bower,  Birmingham. 

Portland  Street ;  and  Birmingham. 

Day,  Alexander,  the  jr.,  1,  Southampton  Ter-  Edward  Amos  Chaplin,  3,  Gray's  Inn  Square. 

nce,Pentonvil1e;  MiWerton;  and  Taunton. 

Davis,  Walter  Hamilton,  2,  Belmont  Place,  Henry  Cope,  Agnes  Place. 

Wandsworth  Road. 

ElioD,  James  William,  Putney;  and  Milverton.  James  Randolph,  Milverton. 

Edmonds,  George,  Birmingham.  Edward  Wright,  Birmingham. 

£lkby,  William  Francis,  15,  Frederick  Street.  Thomas  Wiglesworth,  Gray's  f nn ;  assigned  to 

Charies  Chatfield,  Cornhill. 

Freer,  Thomas,  Glamford  Briggs.  George  Safferr,  Market  Rasen :   assigned  to 

John  Nicholson,  Market  Rasen. 

Fryer,  Merlin,  Exeter.  George  Wilson  Grove,  Exeter. 

Farmer,  William  Francis,  Tudor  Street.  Shirley  Foster  Woolmer,  8,  King's  Road ;  as- 
signed to  Henry  William  Birch,  8,  King's 
Road. 

Fuidge,  William,  47.  Albany  St. ;  and  Bristol.  Andrew  Ltrett,  Bristol. 

Giddy,  Charles,  4,  Prince's  Street,  Red  Lion  William  Hockin,  Penzance. 

SoQsre :  Truro ;  Islington  ;  and  Harpur  St. 

Gresley,  Charles,  7,  SouUi  Molton  Street ;  and  John  Welchman  Whateley,  Birmingham. 

Bristol. 

Gem,  Thomas  Henry,  28,  Bedford  Place ;  and  Henry  Moore  Griffiths,  Birmingham. 

Birmingham. 

German,  Andrew,  j on.,  Johnson's  Place,  Mile  Hugh  Shield,  Queen  Street. 

End  Road. 

Gardiner,  William,   7»  Wilmington  Sqoare ;  Charles  Woodbridge,  Uzbridge. 

Uxbridge. 

Geare,  William,  6,  Manchester  Street,  Gray's  John  Geare,  Exeter. 

Inn  Road ;  Exeter  $  and  Lincoln's  Inn. 

Griffiti,  Henry,  14,  Gloucester  Street.  Ralph  Spicer,  Great  Mariow  ;    assigned    to 

Walter  Branticombe,  Wine  Office  Court. 

Gridley,  Henry  Gillet,  28,  Jermyn  Street.  Henry  Gridley,  Burnham,  Westgate ;  assigned 

to  John  Wood,  Falcon  Square. 

Grant,  James,  29,  Oxendon  Street.  Patrick  Gordon,  Symond's  Inn. 

HiDdi,  George,  11,  Cowley  Street :  and  Sta-  William  Nash  Ottaway,  Staplehurst. 

plchursl. 

Hanbury,  Oliver  Lunn,  53,  Upper  Berkley  St. ;  Henry  Lucas,  Newport  Pagoell. 

Leam'ington  Priors ;  and  Great  Russel  St, 

Hodgson,  George,  37,  Upper  Stamford  Street.  Percival  Fcnwick,  Newcastle-upon-Tyne. 

Hubbard,  Armiger  Watts  Ibbot,  35,  Wynyatt  Augustus    Adolphus     Hamilton     Bethwick, 

Street.  Norwich. 

Horn,  Richard,   12,  Upper  Bedford  Place  ;  Abraham  Story,  Durham. 

^d  Durham. 

Holmes,  John  Dickenson,  38,  Lincoln's  Inn  Thomas  Weldon,  Barnard  Castle. 

ReldB;  and  Barnard  Castle. 

Haaelwood,  Edward  WiUiam,  14,  Sidmooth  Josliua  John  Peele,  Shrewsbury. 

Street;  and  Shrewsbury. 

Hodges,  Edward  the  younger.  Queen  Square.  John  Cox,  Lincobi's  Inn  I^elds. 

Hall,  Giles,  6,  Diddington  Place,  Pentonville ;  Robert  Wilton,  Gloucester;  assigned  to  Henrf 

Furnival's  Inn.  Hammond,  FurniTal's  Inn  ; 

Hore,  Charles  Fredrick,  Dulwich ;  Lincoln's  Alexander  Fraser,  Lincoln's  Inn  Fields ;  as- 

m  Fields:  and  Serle  Street.  signed  to  James  Hore,  Lincohi's  Inn  Fields/ 

\Tobe  continued.'] 
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SUPERIOR  COURTS. 


Eorlr  Ctancrllor'jf  (Court. 

INJUNCTION.— 8BT-0P. 

j4n  action /or  ffamagei/or  breach  ofcpntraci 
not  to  he  i/aid  until  an  account  ofinf-rcan- 
tile  dealing^i  hetween  the  parties  can  be 
taken  in  a  sitU  in  e(/vffp.  fhere  bein^  no 
existing  cross- demand,  there  Is  no  ground 
to  set  off  an  expected  balance  on  the  nc- 
couht  against  the  apprehended  Hamages  in 
the  action.  This  Court  disinclined  to  ad- 
vance causes /or  hearing  abore  others,  and 
teill  not  inter/ere  with  the  ^ice  ChanceU 
ior's  discretion  in  that  respect. 
The  p1ainliff*8  are  merchants  in  London, 
carrvinjc  ou  business  under  the  fttyle  and  firm 
of  ftawson^  Holdsworth,  &  Co.  In  t835, 
they  entered  into  an  agreement  with  the  de- 
fendant, who  was  then  carrying  on  business  as 
a  merchant  in  Glasgow,  and  v^lio  by  the  ttrrms 
of  the  agreement  was  to  ship  goods  on  his 
own  account,  to  the  branch  houses  of  the 
plaintitf  *s  at  Canton,  Singapore,  and  other 
places  in  the  East  Indies,  such  goods  to  be 
consigned  to  the  agents  of  the  plaintifi's  at 
the  said  places;  and  the  plaintiffs  on  recei?- 
ing  notice  from  their  agents  of  the  goods  so 
conMgned  \o  them,  were  to  accept  bills  drawn 
on  them  by  the  defentlant  for  the  prices  at 
which  he  shipped  the  goods.  From  18^'5  to 
1837,  upwards  of  foriv  shipments  of  goods 
were  thus  sent  out  by  the  defendant,  and  bills 
for  the  amount  were  drawn  by  him,  and  ac- 
cepted and  honoured  by  the  plaintiffs.  Some 
delay  took  place  in  the  sales  of  the  goods.  The 
defendant  sent  out  other  shipments  afterwards, 
to  the  amount  of  2f5,OOn/.,  and  drew  for  their 
price  in  due  lime  on  the  plaintiffs.  They  re- 
fused to  accept  these  last  bills,  alleging  thai 
they  were  considerably  in  advance,  that  the 
sale  of  the  g(^ods  sent  out  was  very  heavy,  and 
that  the  prices  charged  by.  the  defendant  was 
considerably  above  the  market  price.  The 
consequence  of  this  refusal  was,  that  the  de- 
fendant became  cmbarassed.  ile  brought  an 
action  for  damages  against  the  plaintiffs  fur 
breach  of  the  agreement,  to  which  he  attri 
buted  his  embarassments,  and  he  laid  the  da- 
mages at  30,000/.  The  plaintiffs  then  tiled 
this  bill  in  Chancery,  stating  the  agreement, 
&c.,  and  praying  for  an  atcount  of  the  deal- 
ings between  them  and  the  defendant,  and  for 
discovery,  and  for  the  production  of  books  of 
accounts,  &c. ;  and  for  an  injunction  to  re^ 
train  the  defendant  from  proceeding  tvith  his 
action  at  law.  The  bill  charged,  among  other 
things,  that  if  accounts  were  taken  of  their 
dealings  with  the  defendant,  the  balance  would 
be  found  to  have  been  in  their  favour;  and 
that  it  was  part  of  the  agreement  between 
them,  that  they  were  not  to  accept  any  bills 
for  defendant  whenever  there  was  a  balance 
against  him.  An  injunction  is&ued  in  the  first 
instance  for  want  of  answer  was  afterwards  on 
motion  before  the  Vice  Chanct:llor,  extended 
IQ  stay  trial  of  the  action,  and  an  order  was 
^    for  leave  to  the  plaintiffs  to  inspect  the 


defendant's  books  and  accounts  in  Glasgow, 
for  the  purpose  of  their  defence  to  the  sctttrn. 
The  time  for  that  inspection,  was  upon  another 
motion,  extended  by  the  Vice  Chancellor,  on 
account  of  the  difliculty  the  plaintiffs  had  io 
examining  the  accounts,  haviu:;  to  send  per- 
sona to  Glasgow  for  the  purpose.  Upon  a  mo. 
lion  by  the  defendant  to  dissolve  the  injunc- 
tion, the  Lord  (  hauceilur  refused  to  dis- 
charge it  altogether,  but  allowed  the  action  to 
proceed  to  judnment,  and  confined  the  injuac 
lion  to  the  stay  of  judgment  ou  the  verdict. 
The  defendant  now  appealiug  from  that  order, 
moved  for  the  discharge  of  the  injunction  al- 
together. 

Mr.  fFigram  and  Mr.  Hull  (or  the  defendant, 
in  support  of  the  motion.  They  said  that  the 
object  of  the  plaintiffs  was  to  postpone  the  jud*^- 
meut  at  law,  which  would  unquestbinably  be 
in  favor  of  the  defendant  in  equity,  until  a  de- 
cree could  be  obtained  in  the  suit  in  this 
Court  and  an  account  taken,  which  account 
the&e  plaintiffs  expected  to  turn  out  io  their 
favor,  and  then  to  set  off  that  balance  against 
the  damages  at  Uw.  But  this  was  not  a  matter 
for  set  off.  The  action  at  law  was  not  for  aoy 
balance  of  debt  due  from  these  plaintiffs  to  ihe 
defendant,  but  for  dam  a-,:  cs  by  reason  of  their 
breach  of  contract.  There  could  not  1>e  aoy 
set-off  in  such  a  case ;  the  cause  of  action  and 
the  subject  of  the  equity  suit  were  dl&tinct 
transactitms.  They  hud  no  doubt  that  the  uc- 
couni  in  the  equity  suit  would  also  be  in  favor 
of  ihe  defendant,  but  whether  thut  would  ()e  so 
or  not,  the  action  at  law  could  not  be  staved  litl 
the  account  could  be  taken. 

Mr.  Knight  Bruce,  Mr.«/<icoA  and  Mr.  Blunt, 
— There  appeared  to  be  a  large  balance  in  favor 
of  the  plaintiffs  on  the  dealings  between  them 
and  the  dekndant.  He  was  now  in  in^olvcDt 
circumfttances,  having  compounded  with  hU 
creditors ;  and  if  therefore  he  were  allowed  to 
run  away  with  the  fruits  of  his  action,  in  ca^e 
the  verdict  should  be  in  his  favi»r,  the  plaioti/Ti 
would  be  left  without  any  thing  to  satisfy  the 
balance  on  the  account  which  would,  no  doubt, 
be  in  their  f^tvor.  The  cases  referred  to  on 
both  sides  on  the  point  of  set  off,  are  meu- 
tioned  in  the  judgment. 

The  Lord  ChaQcellor  having  taken  ti*i.e  to 
consider  the  point,  gave  his  judgment  on  a 
subsequent  day,  to  this  effect,  after  bt.tin^' 
some  of  the  facts  before  stated.  Both  partiei 
claim  a  balance  ou  the  accounts  to  be  taKen  in 
the  suit  in  thi«  court :  how  that  may  turn  outia 
the  result  of  the  cause,  wsa  not  now  material 
to  be  considered.  The  action  was  for  dan)a;;ei 
alleged  by  the  defeuilani,  the  plainiifi  at  law, 
to  have  been  sustained  by  him  in  consequence 
of  the  breach  of  agreement,  which  he  alleged 
that  these  plaintitls  had  committed.^  The 
f^'ice  Chancellor  restrained  execution  in  the 
judgment  at  law  in  the  event  of  the  verdict 
being  in  favor  of  the  plaintiff  at  law.  The 
question  now  i^,  whether  the  plaintiff,  if  he 
shall  succeed  at  law,  shall  not  be  entitled  ta 
have  the  amount  of  his  verdict  forthwith.  '1  u 
stay  the  judgment  on  the  verdict  might  operate 
injuriously  to  the  plaintiff,  as  postponing  th« 
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payment  of  tlie  amount  of  that  Terdict  until  an 
arcount  might  be  taken  in  the  suit  he^re.  The 
p'-dintlffi  licre  could  not  say  that  the  balance 
o.i  the  account  would  he  in  their  favor.  ^  It 
was  arg-fied  that  the  cause  of  action  and  subject 
of  the  suit  here  are  the  same  ;  but  that  is  not 
the  case  ;  they  are  very  distinct  trnnsactions. 
The  que&tion  came  to  thi?,  whether  the  plaintiff 
at  law  was  to  be  prevented  from  poin^  on  to 
execution  till  an  account  could  be  taken  in  the 
suit  in  equity.  If  the  injunction  was  to  re- 
main. It  could  not  be  on  the  ground  of  set-off, 
f«»r  against  the  dama^j^s  at  law,  if  any  should 
he  recovered,  any  balance  against  the  plaintiff 
at  luw,  in  the  accoants  to  be  taken  of  the  mer* 
cjntile  transactions  could  not  be  set-off.  The 
grounds  for  equitalile  set  off  are  stated  in  the 
cases  fF'hile  v.  O*  Bryan, ^  fFiltlams  v.  Dav)€i^ 
P'^ggMt  V,  fViUmm,^  O^Ommr  v.  Sp'iightfi 
BraMlrtf  v.  Darcey,^  Lord  Cowdor  v.  Letcet.* 
Ejt  pttrte  StephensJS  vitiK\  Preston  v,  Stratton.^ 
Hii  lordship  examined  these  cases,  and  said 
none  of  ihem  afforded  any  ground  for  con- 
tinuiti];  the  injunction.  In  the  present  case 
there  was  not  even  a  cross  dcmanu  at  present ; 
and  there  was  therefore  no  equity  to  prevent 
the  plaintiff  at  law  from  recovering  what 
he  can  in  his  action.  The  injunction  must 
he  dircharged,  and  the  application  to  coutiuue 
it,  refused  with  costs. 

On  a  suhseqtient  duy  Mr.  K.  Bruce  and  Mr. 
Biani  for  the  plaint iffs,  applied  to  have  the 
ranse  advanced  in  the  paper  for  hearing  it  as 
a  short  cauue.  The  Vice  Chancellur  had  re- 
fused that  application  with  costs,  and  this  was 
an  appeal  from  his  honor's  order.  Publication 
in  the  canse  had  passed,  and  the  subpoena  to 
hear  judgment  had  been  served  and  was  al- 
reudy  returnable.  There  would  be  no  ques- 
tion for  discussi'm  at  the  hearing,  and  the  de 
rree  %vould  be  made  vf  course  for  an  account 
&c.,  as  between  merchants.  Samuel,  the  de- 
fendant^ wasinGlasgow,  out  of  the  jurisdiction, 
and  haying  compounded  with  his  creditors  he 
conld  not  pay  any  costs.  In  fact  he  may  dis- 
po!$e  tif  all  his  remaining  property  pending 
this  suit,  unless  it  should  be  advanced  to  a 
bearinir.  It  was  apprehended  that  a  Urge  ba- 
IdDce  would  be  found  against  him. 

Air.  fFig'tam  for  iJtfOTf/i?/,  oppoeed  the  appli- 
cation. The  Vice  Chancellor  knew  all  the  cir- 
comstances  of  this  case,  and  thouuh  he  did 
not  tdke  so  favourable  a  view  of  the  defend- 
ant's equity  as  his  Lordship  did,  yet  Ids  Honor 
refused  this  application  with  cotits.  It  was 
premature  to  hear  the  cause  yet,  as  some  of  the 
goods  that  had  been  sent  out  by  Samuel  were 
not  yet  sold,  and  when  all  would  be  sold  and 
the  proceeds  retiiitted  to  the  plaintiffs,  the  ba- 
lance would  be  consiilerably  in  fuvor  of  Samuel, 
This  application  was  the  last  resort  of  the 
plaintiffs  to  shut  the  defcndunt  out  from  the 
lienefit  of  his  action,  which  the  plaintiffs  had 


«  1  Sira.  &  St.  651.    •  2  Sch.  &  Lef.  403. 
b  2  Sim.  461.  f  1  You.  &  C.  427. 

«  6  Madd.  95.  f  11  Ves.  24. 

«i  1  Sch.  &  Lef.  305.  ^  i  Anstnither,  50. 


contrived  to  delay  still,  by  obtaining  a  com* 
mission  to  take  evidence  abroad.  It  would  be 
to  them  a  great  object  to  push  tb'rs  cause  to  a 
hearing  before  the  action  could  be  tried. 

The  L'jrd  Chuneellor  said  the  Vice  Chan- 
cellor was  the  best  judge  of  the  state  of 
his  paper,  and  this  Court  would  not  in- 
terfere with  his  discretion,  as  to  whether  a 
cause  aught  to  be  advanced  or  not.  If  the 
application  were  to  advance  the  cau^e  for  hear- 
ing in  this  Court,  his  Lordship  would  refuse  it 
to  the  postponement  of  other  suitors  who  were 
previously  on  tht*  list ;  to  induce  his  Lordship  to 
advance  this  cause  would  require  a  strong  case 
to  be  made  for  taking  that  step.  The  motion 
roust  be  dismissed  with  co»ts. 

Rawson  v.  i$<imtftf/.— At  Wcatmioster,  Easter 
Term,  1841. 


<duern'jf  ISmc^. 
[Before  the  Four  Judges.] 

EVIDBNCB. — CORPORATION. — MISDIRECTIOK. 

A  declaration  in  debt  for  tnlli,  described  them 
0$  tolls  due  to  the  mayor  nnd  corpurution  nf 
Chester  in  respect  of  all  vessel*  entering 
and  leaving  the  port  of  Chester,  The  «>•- 
dence  went  to  shew  that  the  water  bailiffs 
through  the  custom  house  officer  {who 
actually  collected  the  tolls),  had  received 
what  tons  called  an  "  anchorage  shilling :" 
Held,  that  the  Judge  properly  left  it  to  the 
ju^y  to  consider  whether  this  anchorage 
shilling  WHS  not  in  fact  the  toll  claimed  by 
the  plaintiffs. 

The  corporation  being  the  claimant  of  this 
toll,  a  buok  coming  from  the  possession  of 
the  sheriff^,  in  which  he  charged  hiaueif 
with  the  receipt  of  it,  was  admitted  in  eri- 
dence  to  prove  the  ejristence  ^f  the  toll : 
Held,  that  as  the  sheriff  charged  himseff 
with  liability  by  the  entries  of  the  receipt 
of  money  for  the  corporation,  suck  book 
was  admissible  in  evidence. 

The  tolls  when  received  appeared  to  have 
been  appropriated  by  the  tvater  bailiff: 
Held,  that  it  wiis  properly  left  to  the  jury 
to  consider  whether  he  did  not  so  appro^ 
priute  them  by  authority  of  the  corporation. 

This  was  an  action  of  debt  for  tolls,  for 
entering  and  mooring  ve8<elrt  within  the  port 
of  Cheter.  Plea,  never  in(!ebted.  At  the 
trial  of  the  cause,  before  Mr.  Jiisiice  ff'illiftms, 
at  the  Inst  assizes  at  Chester,  it  appeared  that 
the  plaiiititlb  did  not  receive  the  tolls  in  ques- 
tion, but  that  the  v/ater  bailiff  had  been  in  the 
habit  of  receiving  the  toll  of  one  shilling* 
called  an  *'  anchorage  shilling."  This  toll  was 
paid  by  the  owners  of  all  ships  coming  up  the 
river  into  the  hands  of  the  Chester  custom 
house  officer,  and  the  money  thus  received 
was  divided  betweeu  him  and  the  water  haHiff 
in  equal  portions^  after  the  custom  house 
officer  had  deducted  5  per  cent,  for  the  trouble 
^f  collection.    On  this  evidence  it  was  ob- 

cted  that  the  action  could  not  be  austawed* 
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It  wai  contended  on  the  ^Murt  of  tba  defendanty 
that  in  Hie  first  place  the  money  was  claimed 
as  a  toll  for  entering  the  port,  whereas  the 
evidence  shewed  that  it  %ras  paid  by  the  cap- 
tains of  vessels  for  their  anchorage,  and  when 
they  were  about  to  onil  the  port.  In  the  next 
place,  the  money,  if  due  at  all,  was  shewn  to 
be  due  to  the  water  buliff  And  the  custom 
house  officer,  and  not  to  the  corporation. 
Then,  again,  it  was  objected  that  evidence 
had  been  improperW  admitted}  for  that,  in 
order  to  prove  this  ckim  of  loll  on  the  part  of 
the  corporaUon,  certain  books  kept  in  the 
sheriff's  office,  and  produced  by  the  sheriff, 
were  admitted  in  evidence.  It  was  urged  that 
these  books  shewed  that  the  sheriff  had  at  one 
time  levied  the  toll,  but  they  shewed  nothing 
more,  and  went  to  prove  that  the  right  to  the 
toll  was  in  the  Crown  rather  than  in  the  cor- 
poration. The  learned  Judge,  however,  ad- 
mitted the  evidence,  and  left  it  to  the  jury  to 
say  whether  they  did  not  think  that  the  evi- 
dence of  the  existence  of  the  toll  was  clearly 
made  out.  The  Jury  returned  a  verdict  for 
the  plaintiffs. 

Mr.  John  Evane  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  b«  set 
aside  and  a  nonsuit  entered,  on  the  ground 
that  the  action  was  not  mimitainable,  or  why 
a  new  trial  should  not  be  granted  on  the 
grounds  of  misdirection  and  of  the  misrecep- 
tioa  of  evidence.  He  founded  his  motion  on 
the  matters  already  stated. 

Cur.  adv.  vult. 

Lord  Denmnn  delivered  judgment  in  this 
case.— This  was  an  action  of  debt  against  the 
master  of  a  vessel,  for  the  purpose  oif  recover- 
ing the  sum  of  1#.,  claimed  from  the  defen- 
dant as  toll  for  entering  the  port  of  Chester. 
The  cause  was  tried  before  Mr.  Justice^t/- 
ihrne,  and  a  verdict  was  given  for  the  plaintiff, 
and  a  motion  was  made  a  few  days  ago  for  a 
new  trial  on  three  grounds :  first,  that  some 
evidence  not  properly  admissible  had  been  re- 
ceived at  the  trial;  secondly,  that  the  Judge 
misdirected  the  jnry«  and  thirdly,  that  the 
verdict  was  against  evidence.  As  to  the  first, 
it  appeared  that  a  book  kept  by  the  sheriff,  in 
which  ^vere  entries  made  by  him  and  the  water 
bailiff  of  the  receipt  of  the  sum  of  one  shilling, 
we  think  that,  as  in  this  book  the  sheriff 
charged  himself  with  the  receipt  of  money, 
the  book  was  admissible  in  evidence.  The 
book  is  divided  into  two  periods,  and  de- 
scribes the  receipt  of  two  different  sums  at 
these  respective  periods.  In  the  earlier  period 
the  sum  of  4d.,  and  In  the  later  the  sum  of  5d, 
is  the  amount,  with  the  collection  and  receipt 
of  which  he  has  charged  himself.  Then  it 
was  contended  that,  even  if  admissible,  this 
book  was  inapplicable  to  the  purpose  of  main- 
taining this  action,  as  it  shewed  that  if  the 
right  to  the  toll  vested  anywhere,  it  was  vested 
in  the  Crown,  and  therefore  that  this  evidence 
ought  not  to  have  been  left  to  the  jury  for  the 
purpose  of  proving  the  right  of  the  corpora^ 
tion}  for  that  it  was  clear  that  the  sneriff 
could  not  be  the  proper  person  to  receive 
money  payable  U)  the  corporation.    But,  in 


our  opioiont  the  poasesMon  of  this  book  by 
the  corporation  excludes  that  objection,  for  if 
the  book  was  kept  for  the  purpose  of  making 
entries  as  to  any  branch  of  the  urown  revenue, 
it  is  moft  curious  that  no  account  of  auch  re- 
ceipts should  have  been  rendered  to  the  Crowo 
officers  in  the  £xche()uer,  and  there  b  no  proof 
whatever  tliat  any  such  account  ever  was  ren- 
dered. We  think,  therefore,  that  this  book  was 
properly  left  to  the  jury,  with  the  observations 
of  tne  Judge.  It  was  also  objected  that  as 
there  was  no  direct  proof  (and  such  was  the 
fact)  that  the  toll  was  received  by  the  corpora- 
tion,  but  that  it  was  collected  by  the  custom 
house  officer,  and  then  paid  over  to  the  water 
bailiff,  he,  and  he  alone,  was  the  proper  per- 
son to  maintain  the  action.  But  we  think  that 
the  case  was  properly  left  to  the  jury  to  con- 
sider, whether,  in  consequence  of  some  pre- 
vious understanding,  the  water  bailiff  did  not 
receive  the  money  in  lieu  of  something  that 
would  otherwise  be  payable  to  him  by  the 
corporation ;  as,  for  instance,  in  lien  of  a 
salary  for  his  services  to  the  corporation. 
And  we  think  that  on  that  question  the  jury 
came  to  a  right  conclusion,  there  being 
nothing  to  shew  that  the  bailiff  was  himself 
the  grantee  of  the  tolls,  or  received  them  ia 
respect  of  any  personal  right  of  his  own. 
Then  it  was  said  that  this  was  only  an  anchor- 
age toll,  and  not  such  a  toll  for  entering  the 
port  of  Chester  as  was  described  in  the  de* 
claration.  On  that  point  it  was  stated  to  the 
jury,  at  the  trial,  that  there  was  no  evidence 
directly  to  sustain  a  claim  of  anchorage  toll ; 
but  the  answer  to  that  objection  is,  that  the 
learned  Judge  left  it  to  the  jury  to  consider 
whether,  notwithstanding  the  name  of  anchor- 
age toll,  it  was  not  established  to  the  satisfac- 
tion of  the  jurv  that  it  was  in  fact  a  toll  pay- 
able bv  vessels  on  entering  and  leaving  the 
port  or  Chester.  We  think  that  the  case  wu 
111  this  respect  also  rightly  presented  to  the 
jury,  and  consequently  that  tliere  should  be 
no  rule. 

Rule  refused.— 7^^  Mnifw,  &e,  of  Chester 
y.  Beard,  E.T.lQil,    Q.  B.F.J. 


€lurf it*if  BencI)  ^ractCre  Court. 

JUDGMBNT  AOAINST'THX  CASUAL  BJBCTOIU— 
tfOTICB. — DATE, 

fThere  a  declaration  in  ejectment  ii  eerved  in 
Easter  Facntion,  and  the  notice  required 
the  ten*tnt  to  appear  in  the  next  Easter 
Term,  it  teas  held  a  sttjieient  service /or 
a  rule  vAt\  for  judgment  against  the  casaat 
ejector,  the  declaration  being  entitled  rf 
Easter  Term, 

Fortescue  moved  for  judgment  against  the 
casual  ejector.  The  affidavit  on  which  he  ap- 
plied stated  that  the  service  of  the  dedaratioo 
nad  been  effected  during  the  vacation  of  Easter 
Term,  and  the  notice  «vas  dated  on  the  Idth 
May,  in  Easter  Vacation.  The  declaration  it- 
self was  entitled  in  Easter  Term.  The  notxx 
required  the  tenaut  to  appear  in  the  next  Easter 
Term.    It  was  submit,  that  as  the  tenant 
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could  nol  be  misled  b  v  the  notice^  ahhoiq^  the 
Benricewas  efieeted after  the  tenn  10  whichlke 
teout  was  required  to  appear,  St  was  suficient 
to  Bothorize  the  Court  to  fi^rant  a  rale  niti,  for 
JudgmeDt  agaiMt  the  easiml  i;}ector. 

C^Uridgey  J.,  thought  enough  had  been 
done  to  warrant  the  granting  a  role  niri. 

Rule  fyvBXtA.^DoeA.  Combei  t.  Roe^T.  T. 
1841.    Q.  B.  P.  C. 


UmOR  CORAll  NOBI8.-*ALL0WAN€K. — 
BAIL  IX  0ttROR. 

1/  a  partf  smes  out  a  writ  of  error  coracn 
nobis,  i$  is  not  neceuury  within  the  ite^ 
tutet  ta  give  Ml  in  order  to  oUain  the  at- 
lowenee  of  the  wriL 

In  thi^  caae  an  action  had  heen  brom^ht,  and 
Jadpaeot  obtained.  The  defendant  afterwards 
Btted  out  a  writ  of  error  coram  nobie.  When 
ii  wu  produced  to  the  Master  for  the  purpose 
of  alloiviaff  it»  that  officer  felt  some  doubt 
whether  bttlehould  not  be  giren  as  a  condition 
precedent  to  the  allowance. 

W.  H.  fFoteon  now  contended,  that  it  was 
peifectiy  clear  on  examining  the  lan^piage  of 
the  3  Jac.  1,  and  6  G.  4,  which  was  in  puria 
maierii,  no  bail  was  required.  The  decisions 
on  these  statutes  were  in  conformity  with  that 
view,  and  therefore  the  defendant  was  entitled 
to  have  bis  writ  aUowed  wMiout  giving  bail. 

Hlgktmen,  J.,  was  of  opinion  that  the  party 
tru  entitled  to  have  the  writ  of  error,  it  being 
error  coram  nobis,  without  giving  bail,  and  there- 
the  Master  mast  allow  It  accordingly. 

Rule  accordingly.— iZoiff/rM  v.  Thynne^  T,  T. 
1841.    Q.B.  P,C. 

AMITRATION. — COSTS. — KTBNT  OF  CAUSE. — 
AWARD. — EXCR88     OP     AUTHORITY. — 8TET 

VROCESSUS. 

if  an  ar&Hrator,  toithout  authority,  directs  a 
stet  processus,  but  diiposes  o/tne  cause  in 
fmrsuanee  of  the  submission^  the  directions 
« tt  the  stet  proceasos  may  be  discarded, 
nd  the  award  allowed  to  stand  good  as  to 
the  rest, 

11118  was  an  action  of  detinue,  to  recover  pos- 
«f«ion  of  certain  deeds.  A  variety  of  spe- 
cial pleas  were  pleaded,  and  different  issues 
jwsed  apoo  them.  When  the  cause  came  on 
for  trial,  it  was  suggested  to  be  desirable  that 
"should  be  referred  to  a  gentleman  at  the  bar. 
It  was  accordingly  referred,  and  the  reference 
proceeded.  The  order  of  reference  directed  in 
<he  u«Qal  form  that  the  costs  of  the  cause 
>hould  abide  the  event,  and  the  costs  of  the  ar- 
buration  and  award  be  in  the  diacrBtion  of  the 
pitntor.  The  arbitrator  awarded  on  all  the 
Msoes,  and  although  no  power  for  that  purpose 
*M  ffven  by  the  order  of  reference,  he  awarded 
^f^ftprocetsus. 

ife//w  now  moved  to  set  aside  the  award,  on 
^  ponni  «hat  the  arbitrator  had  exc^ded 
■»  Mthortty.  Sotoog  9A  %hat  excess  of  au- 
^  Whuiiad  Oft  the  fh<teof  the  award,  no 
Gallon  of  costs  could  take  place^  as  it  eoiiM 


111 

not  be  said  that  tiiere  was  any  legal  event  to  the 
cause.  It  was  therefore  incumbent  on  the 
parties  that  the  award  should  be  set  aside. 

Coleridge,  J.,  thought  that  the  arbitrator,  bv 
disposing  of  each  issue  respectively,  had  found 
a  sufficient  legal  event  or  the  cause  to  ena. 
ble  the  Master  to  proceed  with  the  tesadon  of 
cosu.  As  to  the  siet  processus,  although  a  clear 
excess  of  authority,  it  might  be  disoanied.  and 
the  remainder  of  the  awanl  allowed  to  stand. 
There  was  consequently  no  ground  for  disturb- 
ing the  award. 

Rule  refused.— ^flref  v.  Hall,  E.  T.  1841. 
Q.  B.  Ph  C. 


EJECTMENT. — JUDGMENT  AOATNST  THE 

CASUAL  EJECTOR. — FOnElGNBB. — INTER- 

PRETER. 

If  a  tenant  in  possession  is  a  foreiarner,  ser- 
vice  may  be  effected  on  him,  and  the  usual 
explanations  given  through  the  medium  of 
an  interpreter. 

In  this  case,  which  was  an  action  of  eject- 
ment, the  tenant  in  possession  was  a  Spaniard, 
and  was  unacquainted  ivith  the  English  lan- 
guage. When  ser?ice  was  effected  on  him,  the 
declaration  was  read  over  to  him,  and  through 
the  medium  of  a  servant  of  the  tenant,  who 
acted  as  an  interpreter,  its  object  was  ex- 
plained. The  tenant  then  referred  the  party 
serving  the  declaration  to  his  solicitor,  at  the 
same  titne  giving  that  gentleman's  name  and 
address.  The  declaration  was  then  left  with 
the  tenant 

Lush  now  moved  for  judgment  against  the 
casual  ejector,  and  submitted  that  as  the  copy 
was  left,  accompanied  by  the  interpreted  expla- 
nation, he  ^vas  entitled  to  a  rule  absolute  for 
judgment  against  tire  casual  eiector. 

ff^ifhtman,  J.,  thought  the  lessor  of  the 

plaintiffentitled  to  judgment  against  the  casual 
ejector. 

Rule  granted.— Z>otf  d.  CuttiU  v.  /?o»,  T,  T. 
1841.    Q.B.  P.  C. 


JUOUMBUT  AGAINST  TBB  CASUAL  BJBCTOR.->- 
PARTNERS.— 8PBCIAL  SERVICE. 

If  several  p^sons,  partners,  are  in  possession 
of  premdses  sought  to  be  recovered  in  an 
action  of  ejectment,  and  there  is  one  member 
of  the  firm  who  is  the  acting  partner,  the 
declaration  in  ejectment  tnay  be  served  on 
that  partner. 

In  this  case  theri  were  several  tenants  i^ 
possession  of  certain  premises  j  among  them, 
a  firm  consisting  of  tour  partners.  An  action 
of  ejectment  having  been  brought  to  recover 
possession  of  those  premises,  the  declaration 
m  eiectment  was  served  on  the  acting  partner 
in  the  firm  on  the  premises. 

C.  Clark  now  moved  for  jadgment  against 
the  casual  ejector. 

fTightman,  J.,  granted  the  mte,  absolute  fn 
the  first  instance, 

ftule  granted,— i^o^  d.  Overton  v.  Roe; 
T.T.lWl.    Q.  B.P.C. 
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Trlnltj/  Term,  1841.— 4 /A  Victoria. 

UtJune,  1841. 
Thw  Court  will,  on  Monday,  the  14th  day  of 
June  iDStant,  and  five  follnivin)^  days,  hold 
sittings,  hnd  will  proceed  in  disposing  of  the 
business  in  the  Special  Pttper,  Crown  Paper, 
and  iXew  Trial  Pa  per ^  and  will  give  judgment 
in  cases  which  shall  then  be  pendinor. 

By  the  Court. 

Sittings  after  Trinity  Term,  1841. 


MIDDLESRX. 

Common  Juries^ 

Monday June  14 

to  Tuesday 22 

(both  days  inclusive.) 
Special  Juries. 
Wednesday  . .  June  23 

to  Saturday 26 

(both  days  inclusive.) 


LONDON. 

Adjonrninent  day, 

Monday,  June  28 
Common   Juries, 

Monday June  28 

to  Saturday,  July  23 

(both  days  inclusive.) 

Special  Juries. 

Monday  July  5 

to  Saturday 10 

(both  days  inclusive.) 


MIDDLESEX. 

Monday  ..June  14    Common  Juries. 

Tuesday 15  /  Customs,  Revenue  Causes 

^ \     and  Common  Juries. 

Wednesday ....  16    Excise. 

Fiiday'*!";;;;;;  IsjCoofimon  juries. 

Siiturday 19*] 

Monday  21  I  Special  and  Common  Ju 

Tuesday 22  f     ries. 

Wednesday. ...  23  J 


LONDON. 

T«^ay . . Jttne  15    To  Adjourn  only. 

Thursday 24  /  Adjournment  Day. 

_  '  \     mon  Juries. 

Friday 25] 

Saturday 26  >  Common  Juries. 

Monday 28. 

Tuesday 29  ^ 

Wednesday 30 

Thursday  ..July  1 

Friday 2 

Saturday '6^  .^ 

Monrlav     5  I  in,  ,     . 

Tue.daV    6  Ko'O'non  Juries. 

Wednesday  ....  7 J 
The  Court  will  si(  at  half-past  nine  o'clock 


Corn- 


Special  and  Common  Ju« 
ries. 


LAW  BILLS  IN  PARLIAMENT. 


{{auiTr  of  Eorlrif. 

For  holding  Petty  Sessions  and  Summary  Trials. 

f  Fn  Committee.]  Earl  Devon. 

To  limit  the  Criminal   Jurisdiction    of  the 
Quarter  Sessions.  [For  2d  reading.] 


1  ithcs  Recovery.  [For  2d  readiBf.l 

Double  Costs,  kc.  [For  ai  resdisgi 

To  amend  the  Law  of  Principal  and  Factor. 

fffftsjfe  of  Commoiuf . 

For  facilitating  the  administration  of  jasdce 
(w  Chancery),  No.  1.    Attorney  GeneraL 
[For  3d  reading.] 
To  facilitate  the  Adminbtration  of  Justice  is 
the   House  of  Lords  and   Privy  CouociL 
No- 2.  Sir  E.  Sudden. 

[In  Committee.] 
County  Courcs.  Mr.  F.  Manic 

[To  consider  Report  7th  June.] 
Bankruptcy,  Insolvency,  and  Lunacy. 

[In  Committee.] 
To  remove  objections    to  the  adtnissioD  of 
evidence  on  the  jrround  of  interest. 
[In  Committee.]  Mr.  C.  Bullcr. 

To  allow  Writs  of  Error  in  Mandamus. 
„       ,        .         .  Sir  F.  Pollock. 

roor  Liaw  Amendment.       [In  Committee.} 
For  the  ReffiHtration  of  Parliamentary  Electori. 

[In  Committee.]  Lord  John  RusscU. 

For  the  better  regulation  of  Railivays. 
_  ^  Mr.  Labouchere. 

County  Coroners'  Election.    Mr.  Packingtoo. 

fin  Committee.] 
Drainage  of  Lauds.  Mr.  Handle?. 

[In  Committee.] 
Copyhold  and  Customary  Tenures. 

[Passed.]  Mr.  Hope. 

Administration  of  Justice  in  Boroughs. 

[In  (;ommittec.]  Attorney  General. 

To  facilitate  the  Transfer  of  Real  and  Personal 
Property  held  in  trust  for  Charitable  Pur- 
poses.  Mr.  James  Stewart. 

[Fur  3d  Reading.] 
Designs  Copyright.  [For  2d  readinj^.] 

To  appoint  a  Public  Prosecutor. 

[For  Select  Committee.]      Mr.  Ewart. 
To  exempt  Tithes  from  Parochial  Assessments. 
•».jj,         «     .  Mr.  Hodges. 

Middlesex  Sessions.  [In  Committee.] 

County  Bridges.  [In  Committee.] 

Punubment  for  OaTences  against  the  Person. 
[In  Committee]  Lord  J.  Russell. 

Punishment  for  Embezzlement. 

[For  2d  reading.]         Lord  J.  RosseiL 
To  amend  the  Law  of  Sewers. 

[For  Jd  reading.] 
Enrolment  of  Burgesses. 

[In  Committee.] 
Turnpike  Acts  Amendment. 

[In  Committee.] 
Stamp  Duties  on  Law  Proceedings. 

[Passed.] 
Costs  in  frivolous  Suits. 
[For  3d  Reading.] 
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Pertinet,  et  nescire  malnm  est,  agitamus. 


HORAT. 


THB 

COPYHOLD  COMMUTATION  ACT. 

Believing  that  the  Copyhold  Act  will  have 
passed  through  all  its  stages  before  this 
number  of  our  work  reaches  our  readers,  it 
may  be  well  to  call  their  attention  to  some 
points  in  it,  which,  as  the  act  comes  into 
opention  from  the  date  of  its  passing,  it  is 
as  well  they  should  know,  as  they  may  re- 
quire immediate  attention. 

The  iirst  is,  that  by  s.  6,  the  Copyhold 
Commission  is  only  to  last  for  five  years, 
"and  thenceforth  until  the  end  of  the  then 
next  session  of  Parliament."  The  provisions 
of  the  act  must,  therefore,  be  lasted  on  forth- 
intb.  As  the  bill  came  from  the  Lords,  the 
commission  was  to  last  for  ten  years,  but  it 
was  thought,  we  believe,  by  the  friends  of 
the  measure  in  the  House  of  Commons,  that 
this  might  encourage  supineness  in  acting 
under  its  provisions,  and  its  duration  was 
thus  reduced  to  five  years.  Whether  the 
commission  will  be  renewed  at  the  end  of 
that  period  must  depend  on  the  benefit  de- 
rived under  it,  and  the  amount  of  business 
transacted  by  it. 

The  next  point  is,  that  by  s.  20,  the  com- 
missioners are  to  frame  and  circulate  forms 
of  notices  and  agreements,  and  such  other 
instruments  as  in  their  judgment  will  fur- 
ther the  purposes  of  the  act,  and  supply  all 
or  any  of  such  forms  to  any  person  or  per- 
sons requiring  the  same,  or  to  whom  the 
commissioners  shall  think  fit  to  send  the 
«Mne  for  the  use  of  any  lord  or  copyholder, 
or  other  tenant  desirous  of  putting  the  act 
ffito  execution. 

It  will  be  observed  that  any  lord  or  lords 
j*'  any  manor,  whose  interest  shall  not  be 
^  than  one-fourth  of  the  whole  annual 
^uc  of  the  manor,  or  any  tenants  of  any 
"»*nor  to  the  number  of  ten,  or  if  there 
VOL.  XXIX.— wo.  659. 


shall  not  be  ten,  then  one-half  of  the  tenants 
of  the  manor,  may  call  a  meeting  to  effect  a 
commutation,  at  which  meeting  the  lord  and 
three-fourths  in  number,  and  three-fourths 
in  value  shall  bind  all,  (ss.  13  &  14.)  The 
14th  clause  provides  tiie  terms  on  which 
the  agreement  may  be  made ;  and,  among 
other  things,  the  agreement  may  "  fix  a  scale 
of  fees  to  be  payable  to  the  steward  from 
and  after  the  confirmation  of  the  apportion- 
ment ;  but  so  nevertheless  as  not  to  affect 
the  interests  of  any  steward  in  office  at  the 
time  of  the  passing  of  this  act,  who  shall 
hold  bis  ofiice  for  life  or  good  behaviour, 
or  of  any  steward  of  a  manor,  so  in  office  as 
aforesaid,  where  the  usage  shall  have  been 
such  as  in  the  opinion  of  the  said  commis- 
sioners to  lead  to  a  just  expectation  that 
the  steward  will  hold  his  office  during  his 
life  or  good  behaviour." 

By  s.  39,  the  commissioners  may  hear 
and  determine  disputes  touching  the  right 
to,  or  amount  of,  any  fines  or  manorial 
payments  or  incidents  (except  mines  or 
minerals);  subject,  however,  to  appeal  by 
issue  at  law,  or  a  case  stated  (s.  40.) 

Perhaps,  however,  the  most  important 
clauses  in  the  whole  act  for  immediate  con- 
sideration are,  ss.  52  and  56,  which  autho- 
rize individual  commutation  and  enfran« 
chisement  by  any  lord,  whatever  may  be  his 
estate  or  interest  in  the  manor.  To  these  we 
direct  the  particular  attention  of  our  readers. 

The  latter  we  shall  now  give  verbatim  :— 
<<Aud  be  it  enacted  that  for  the  purpose  of 
enablinff  lords  and  tenants  of  manors  to  effect 
either  general  or  partial  enfranchisements,  it 
shall  be  lawful  for  the  lord  of  any  manor, 
whatever  may  be  his  estate  or  interest  therein, 
with  the  consent  of  the  said  commissioners 
under  this  act,  at  any  time  or  times  after  the 
passing  of  this  act,  to  enfranchise  all  or  any  of 
the  lands  holden  of  his  manor,  in  consideration 
of  such  sum  or  sums  of  money,  whether  pay. 
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able  forthwith  or  at  a  f^itore  thn/*,  as  shall  be 
ai^reed  to  he  paid  by  the  teiiHiii  or  tenants 
whose  lands  are  to  he  enfranchised;  and  it 
shall  he  lawful  for  any  tpoant,  whateter  may 
be  h»  estate  or  interest,  witti  ttie  tike  consent 
of  the  said  comro^sdoners  tmd^r  this  ac%  to 
accept  such  enfranehiseinent  on  the  terms  so 
as^reed  on ;  and  whenever  so  many  as  twelve 
persons  l»eini;  tenants,  or  all  the  tenants  of  any 
manor,  shnll  at  the  same  time  a^rree  with  the 
lord  for  the  enfranchisement  of  their  lands, 
then  It  shall  he  lawful  to  effect  such  eirfran- 
cbiseinent,  hy  a  schedule  of  apportionment 
which  shall  have  been  specially  agreed  upon 
between  the  lord  and  tenants,  and  where 
none  such  shall  have  been  a^^reed  upsm,  then 
by  a  schedule  of  apportionment  to  be  prepared 
by  the  steward,  and  delivered  by  him  to  the 
said  commissioners,  such  schedule  to  he  in 
fstker  case  afterwards  comfirmf d  and  sealed  by 
the  said  commissioners,  and  such  schediiTe 
«haU  state  the  sums  to  be  paid  for  enfranchise- 
ment by  the  several  tenants,  or  charjrcd  on 
their  respective  lands,  and  the  periods  ef  t^e 
payment  of  the  principal  BMHiey  respeetiitely, 
«r  the  corotneDeemeut  of  iBterest,  cilbcr  puf- 
tttattt  to  soiae  apporlionment  to  W  ma«ie  by  tha 
▼aluers  to  lie  appointed  hy  the  lord  and  teuants* 
jparties  to  the  agreement,  or  as  shaTl  seem  just 
10  the  said  commissioners,  having  regard  to 
all  the  circumstances  of  the  case ;  and  where 
any  compensation  shall  have  been  agreed  to  l»e 
paid  to  the  siewarif  or  other  officers  U  the 
ttianor  for  the  loss^e  or  they  may  sustain  by 
jiich  enfranchise Qsent,  which  compensation 
tball  in  all  cases  be  provided  for  where  a 
steward  shall  bold  his  office  by  patent  or 
other  instrument  for  the  term  of  his  Tife  or 
during  good  behaviour,  or  wherein  the  absence 
of  siicb  patent  or  other  rnstrunxent,  tlie  usage 
thall  have  l>eeD  such  as  io  the  opinion  of  tSe 
said  commissioners  to  lead  to  a  just  expecta- 
lioni  that  the  steward  will  hold  his  o(fice  during 
life  or  good  behaviour,  the  schedule  shall  con- 
tain an  apportionment  of  the  sum  agreed  to  be 
paid,  and  every  such  schedule  shall  contain  all 
such  matters  as  shall  be  requisite  fur  carrying 
kito  effect  the  provisions  of  this  act,  and  all 
the  provisions  hereinbefore  contained  for 
'«arry»iM(  into  execution  a  commutation  ap- 
fiortioomeot,  Made  hy  valuers,  shall  su  far  as 
the  sawie  aire  capable  of  application,  be  deemed 
and  taken  to  be  applicable  to  tlie  case  of  an 
enfranchisement  under  the  provisions  herein 
contained,  save  that  the  said  commissioners 
'shall  not  make  any  alterations  or  amendments 
in  such  schedule  without  the  consent  of  the 
parties  interested  therein:  Piovided  olways 
that  whenever  the  estate  of  any  party  to  such 
enfranchisement  shall  be  less  than  an  estate  of 
fee* simple  in  possession,  or  corresponding 
copyhnld  or  customary  estate,  notice  in  wrk. 
iiii;  shall  l>e  given  hy  or  on  behalf  of  such  party ' 
'ur  the  person  entitled  to  the  next  estate  of  in- ' 
hetitance  in  remainder  or  reversion,  in  the 
mnnor  or  land  to  be  affected  by  such  enfran- 
rlusement,  so  that  the  tissent  or  <Ks<ent  or  ac- 
*qinescence  of  such  person  entitled  in  re- 
Ihiainder  or  rerersion^may  be  stated  in  wfiiingio 


the  said  commlsslonem,  whea  incfi  a  tchedolr 
of  apportionment  as  aforesaid,  or  when  soch 
conveyance  deed  or  assurance  as  bereuiafter 
mentioned,  shall  be  sent  to  them,  hut  the  said 
comnilssloners  shall  notwithstanding  cause 
such  further  notices  to  be  given,  and  sarb 
other  enquiries  to  be  made  as  they  shall  deem 
fit  before  confirming  such  apportion mant,  or 
consenting  to  such  conveyance  dead  fw  asia- 
ranee.  Provided  also  that  in  case  the  person 
so  next  entitled  in  remainder  or  reversion  as 
aforesaid,  shall  be  a  minor,  idiot,  lunatic,  feme 
covert,  or  under  any  other  legal  disability,  or 
shall  be  beyond  the  seas,  such  notice  aa  afore- 
said, shall  be  given  to  the  guardian,  trustees, 
co.nmtttee  of  the  estate,  husband,  or  attorney 
c}f  such  person  respectively;  or  in  default 
thereof  or  in  case  the  person  so  entitled  shaH 
he  unknown  or  not  ascertained,  then  such 
notice  shall  be  given  to  some  per9«m«  to  be 
noipiqated  for  that  purpose  l>y  some  writing 
imder  the  harmls  and  seal  of  tlie  said  comaih. 
sioncrs,  after  due  inouiry  shall  have  lieen  made 
hy  them  as  to  the  BtacBa  of  stfeh  persMiy  la 
jud^e  iftf  tlie  piroprietf  of  assenting  to  or  dis- 
senting froQA  any  such  agreement ;  ami  that  in 
every  case  in  which  dissent  in  writing  shall 
have  been  expressed,  the  cotnmi98tOD<ers  shaH 
iVithhoSd  their  confiimation  of  the  apportion* 
ment,  or  thetr  consent  to  the  eonreyaiice  deed 
or  assurance  hereioaAer  niestioaed,  sntil  «p«a 
farther  inquiiy  they  shaU  be  satisfied  that  the 
agreeuMOt  is  nol  fairly  ope»  ta  olyertiop.'^ 

The  other  ekiuaea  that  ne  of  ioftntdiate 
importance  are  thoae  by  wbioh  tlio  copy- 
hold tenure  is  tminroved.  Thna  bj  a.  79, 
after  confirmation  kA  the  appoirtioilinent  ia 
oasea  of  cooimataltioQ,  the  coatomary  modes 
of  deficeot  are  to  cease,  aad  the  lands  la 
descend  and  to  be  auhject  Io  dower  and 
curtesy  in  like  manner  m  fireebold  kada^ 
except  that  the  custom  of  gavelkind,  as  it 
exists  in  the  county  of  Kent,  ia  not  to  be 
altered  or  affected  (a.  80).  ^y  a.  85. 
Courts  of  £qnity  m»y  decree  a  partitioo  of 
lands  of  copyhold  or  onsftomary  tewtfe.  By 
8.  86,  lords  of  manor,  or  thair  atewerda, 
may  after  the  passing  of  the  act.  hcM  cos- 
tomory  courts,  akhough  no  copyhold  te- 
nant be  present.  By  s.  87,  lorda  or  their 
stewards  may  make  out  of  the  manors  and 
out  of  Court,  grants  of  lands  to  be  beld  hy 
copy  of  court-roll*  By  a.  88.  kNrda  or  their 
stewards  may  grant  adnussions  ooi  of  the 
manors  and  out  of  court.  By  a.  89,  every 
surrender  delivered  to  tke  lord  or  steward, 
and  every  fact  proved  to  the  lord  or  ateward 
at  any  court  whereat  a  homage  ahall  not  be 
assembled,  shall  be  forthwith  entered  on  the 
court-rolls ;  and  by  s.  90,  presentment  hy 
the  honoage  shall  not  be  essential  to  the  va- 
lidity of  an  admission.  We  ahall  shortly 
return  to  this  act. 
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PR.\CnCAL  POINTS   OP  GENERAL 
INTKUEST. 

VBOLIGBNT  DRIVIKO. 

Ir  a  servant  driving  hit  master's  cart  on  his 
master's  business,  make  a  detour  from  the 
direct  road*  for  some  purpose  of  his  own, 
his  master  will  be  answerable  for  any  injury 
oocasioneil  by  bis  careless  driving  while  so 
out  of  his  road.  But  if  a  servant  take  his 
master's  cart,  witliout  leave,  at  a  time  when 
it  12  not  wanted  for  the  purpose  of  business, 
and  drive  it  about  solely  for  his  own  pur- 
poses, the  master  will  not  be  answerable 
for  any  in|ury  he  may  do ,  Joel  v .  Morrison, 
6  G.  &  P.  501 .  In  the  caae  of  McManus  v. 
Crickett,  1  Eaat,  106,  it  was  held  thai  a 
fflMter  is  not  liable  for  the  wilful  act  of  his 
servant  in  driving  his  carriage  against  ano- 
ther, without  his  direction  or  assent,  but 
only  for  damage  arising  from  the  unskilfut- 
nesB  of  the  servant  when  acting  in  his  em- 
ploy. Tikis  latter  decision  does  not  seem 
inconsistent  with  the  doctrine  laid  down  in 
ioe/  ▼.  Morrison^  and  that  case  has  been 
recently  fully  confirmed  under  the  following 
ejrcvnstaneca,  as  detailed  by  the  servant  by 
whom  the  injury  was  committed.  "  I  drove 
my  nmflter  to  Great  Stamford  Street ;  my 
ofdefs  were,  to  put  up  at  the  Hed  Lion  in 
Castle  Street,  Leicester  Square,  and  meet 
■ly  master  at  the  Olympic  theatre.  I  went 
into  Old  Street  Road  on  business  for  my- 
aelf }  I  took  a  parcel  for  my  wife  to  her 
father  and  mother;  I  was  driving  at  a  slow 
pace  in  Old  Street  Roaii ;  at  a  pace  not 
exceeding  four  in  ilea  an  hour.  1  called  to 
the  woman  lhre«  time^  distixKlly,  as  loud 
as  I  coald ;  she  ^look  no  notice.  I  pulled 
up  immediately  when  I  loaind  she  took 
no  notice ;  the  horse  was  walking  then ; 
her  back  was  turned,  amf  I  suppose  the 
shaft  nf  t|he  vehicle  struck  her  on  the 
ahouLder ;  bohb^Mj  seized  the  horse  by  the 
hit.  and  he  reared  on  his  hind  legs,  and 
hacked;  I  waa  sttting  low  at  the  time.  I 
went  to  the  old  woman,  and  offered  her  a 
recompense  of  5/. ;  she  s»aid  she  could  do 
aothiag  with  it;  I  must  speak  to  the 
gentleman.  I  went  to  him,  and  he  said  he 
^fluld  speak  to  the  party,  and  I  heard  no- 
thing more  about  it.  A  friend  gave  m^^e 
money"  On  his  cross-examination,  ne 
said,  "  I  do  not  know  that  that  money 
came  from  my  master;  it  w«w  a  friend  at 
Turnham  Green.  1  did  hot  go  to  Ihe  old 
woman  by  my  matter's  desire;  the  only 
couvei8atk>n  I  had  with  my  master  before 
1  went  was  beii^  scolded  for  going  out  of 
my  way;  the  QWte  of  the  person  I  got  the  ^ 


money  from  was  Damett ;  he  k  a  gentle- 
man, a  lawyer ;  as  far  as  I  know,  he  is  my 
master's  lawyer.  When  I  came  back,  I  gave 
the  money  back  to  Mr.  Barnett;  it  was 
dusk  when  I  was  in  the  Old  Street  Road ; 
I  saw  an  object  as  I  was  driving,  it  had  a 
cloak  on ;  I  was  quite  pretty  nearly  at  a 
stand-still,  when  she  ran  herself  against  the 
shaft;  she  came  in  contact  with  the  shaft. 
1  was  pulling  up  at  the  tia>e ;  her  back  was 
towards  the  horse ;  she  was  looking  a  con- 
trary way,  and  then  she  fell  down  ;  I  aup- 
pose  she  fell  down  from  fright.  I  got  to  the 
Hed  Lion  about  half-past  seven;  I  went 
there  the  direct  road  from  Old  Street  Road ; 
I  had  lived  with  the  defendant  about  a  year 
and  a  half  at  the  time,  and  lived  with  him 
about  nine  months  after."  In  answer  to 
questions  from  the  Judge,  he  said :  "  My 
master  did  not  know  anything  about  my 
having  the  parcel  to  deliver.  1  left  the  car- 
riage in  a  yard  at  the  comer  of  Old  Street 
Road,  by  Shorediteh,  while  I  went  to  Bate- 
man's  Row  with  the  parcel ;  this  was  about 
200  y  jrds  ftx)m  the  place  where  the  accident 
happened.*'  On  these  facts,  Serjeant  Wilde, 
as  counsel  for  the  plaintiff,  laid  down  the 
law  to  be  this.  "  If  you  give  your  servant 
the  care  and  controul  of  your  carriage  and 
horses,  and  tell  him  to  take  the  carriage  to 
a  given  place,  you  place  the  carriage  under 
his  controul  as  to  the  mode  in  which  he  is 
to  arrive  at  that  place,  and  for  his  conduct 
in  the  course  of  the  execution  of  that  order 
you  will  be  res|)onsible."  Thia  law  was 
adopted  by  Mr.  Justice  Erskine,  who  held 
that  the  master  was,  under  the  circum- 
stances, responsible  for  his  servant's  act* 
Heaik  v.  Wilson,  9  C.  &  P.  607. 


THE  DISSOLUTION. 

Pabliambnt  will  probably  be  dissolved 
some  day  next  week,  and  on  such  occasions 
we  have  only  one  feeling,  vis.  that  the  in- 
terests of  the  profession  may  be  properly 
represented.  In  our  next  number  we  shall 
piobably  collect  the  names  of  the  various 
legal  candidates  on  either  side,  and  so  im- 
part!^ kre  we  in  the  matter,  that  we  sin- 
cerely say  we  wish  them  (HI  success.  We 
have  *'  stomach  for  them  all."  We  have 
the  satisfaction  of  seeing,  that  whether  in 
eloquence  or  in  learning— whether  in  know<« 
ledge  of  principle  or  of  details,  the  lawyers 
in  the  House  of  Commons  invariably  carry 
off,  when  they  please,  the  highest  honours. 
Look  at  Sir  W.  Follett  and  Mr.  Pemberton 
on  one  side,  and  the  SoKcitor  General  and 
Serjeant  Talfourd  on  the  other — not  to  men* 
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tion  many  others ;  and  we  shall  find  that, 
whether  in  debate  or  in  the.  severer  labours 
of  legislation,  but  little  is  done  without 
legal  light  and  help.  The  more  law,  there- 
fore, in  our  opinion,  the  better  :  it  serves 
at  once  for  the  substance  and  the  garnish  of 
the  dish. 


MEMOIR  OF 
JONATHAN  BRUNDRBTT,  Esq. 

Thb  subject  of  this  memoir  affords  a  striking 
example  of  the  beneficial  effects  of  great 
perseverance,  firmness,  and  integrity.  The 
profession,  indeed,  furnishes  numerous  in- 
stances of  men  of  humble  origin  raising 
themselves  to  eminence  by  their  industry 
and  unremitting  application.  In  some  cases 
the  individual  is  distinguished  by  great  fru- 
gality, not  to  say  parsimony,  and  after  sur- 
mounting the  first  difficulties  in  life,  inde- 
pendence and  wealth  are  rapidly  attained. 
In  the  instance,  however,  wluch  we  have  to 
bring  under  review,  the  individual  was  not 
remarkable,  at  any  time  of  his  career,  either 
in  youth  or  age,  for  anything  approaching 
to  penuriousness.  On  the  contrary,  he  en- 
joyed the  good  things  of  this  life  as  well  as 
most  people,  and  was  not  only  well  known 
for  his  hospitable  conduct,  but  for  many  in- 
stances of  great  liberality. 

The  gentleman  to  whom  we  refer  in  the 
preceding  remarks  was  Mr.  BauNnaxTT,  an 
eminent  solicitor  in  the  Temple.  He  was 
born  at  Altrincharo,  in  the  county  of  Ches- 
ter, on  the  21st  of  June,  1770.  His  parents 
-were  in  humble  life,  and  his  education  was 
rather  limited.  He  was  articled  at  the  age 
of  fourteen,  for  the  term  of  seven  years,  to 
the  late  Mr.  Nathaniel  Milne,  an  enunent 
solicitor  at  Manchester,  and  one  of  the 
coroners  for  the  county  of  L&ncaster.  After 
serving  his  full  period,  he  came  to  London, 
and  was  admitted  an  attorney  of  the  Court 
of  King's  Bench  on  the  24th  of  November, 
1791.  At  that  time  he  resided  in  cham- 
bers in  Gray's  Inn. 

He  was  admitted  in  the  Court  of  Com- 
mon Pleas  on  the  10th  February  1794,  and 
on  that  occasion  an  incident  occurred  which 
may  be  deemed  somewhat  characteristic. 
Although,  as  we  have  said,  Mr.  Brundrett 
was  very  liberally  disposed,  he  bad  a  great 
antipathy  to  every  thing  which  he  consider- 
ed to  be  imposition.  The  officer  of  the 
Court  had  been  paid  a  small  fee  on  the  ad- 
mission, but  refused  to  deliver  the  usual 
memorial  or  certificate  without  receiving 
some  other  fees,  which  Mr.  Brundrett  con- 
j^idered  contrary  to  the  authority  of  the  22d 
'^eo.  2,  c.  23,  s.  2.  He  therefore  resisted  the 


claim,  and  upon  an  afiidavit  of  the  tatiSt  ob' 
tained  a  rule  for  the  officer  to  show  caot^e 
why  he  should  not  deliver  the  certificate  of 
admission,  llie  officer  did  not  think  pro- 
per to  argue  the  point,  and  the  rule  was 
made  absolute  with  costs.  We  belieTe, 
however,  that  Mr.  Bnmdrett,  having  gained 
his  pomt,  never  enforced  bis  right  to  the 
costs.* 

Mr.  Brundrett's  habits  of  business,  and 
zeal  and  energy  of  character,  soon  brought 
him  into  notice.  For  many  years  after  bis 
admission  he  acted  as  managing  clerk  of  the 
late  Thomas  Lowten,  Esq.,  of  the  Temple, 
well  known  as  the  clerk  of  the  Nisi  Prhu 
Court  in  the  time  of  Lords  Mansfield,  Keo- 
yon  and  EllenboB-ough.  The  duties  of  his 
official  appointment  occupied  a  considerable 
portion  of  Mr.  Lowten's  time,  and  lus  large 
and  important  private  business  was  princi- 
pally conducted  by  Mr.  Brundrett. 

In  the  year  1807  Mr.  Brundrett  was  ei>* 
gaged  in  an  afilair,  which  created  some  pub- 
lic sensation,  relating  to  the  election  of 
members  in  parliament  for  the  borough  of 
Poole.  In  those  days  the  writ  was  fre- 
quently delivered  to  one  of  the  solicitors 
engaged  in  the  election.  In  this  instance 
it  was  alleged  that  Mr.  Lowten  or  Mr.  finin- 
drett  had  received  and  not  delivered  the 
writ  in  proper  time  to  the  returning  officer, 
but  detained  it  for  some  electioneering  poi^ 
pose.  The  following  statement  on  this  sub- 
ject has  been  abridged  from  the  Joomala  of 
the  House  of  Commons  : — 

On  the  16th  July,  1807,  a  complaint  being 
made  to  the  House  of  a  delay  in  the  exeeutioo 
of  the  writ  issued  on  the  29th  day  of  April 
last,  fur  the  election  of  burgesses  to  stfve  in 
parliament  for  Poole,  the  messenger  attendioff 
the  f^nai  seal  was  called  in  and  examined.  He 
informed  the  House  that  he  received  the  mix 
oil  the  30th  of  April,  a  little  after  twelve,  and 
before  two  delivered  it  to  Mr.  Jonathan  Brun- 
drett, whom  he  understood  to  be  the  bead 
clerk  of  Mr.  Lowteu,  attorney  at  law,  and 
that  be  gave  it  to  him  with  a  view  to  ezpediie 
the  writ  as  quickly  as  possible.  The  House 
then  ordered  ibat  Mr.  Brundrett  should  attend 
the  House  the  next  day,  and  Mr.  Lowtou  was 
also  ordered  to  attend. 

On  the  17th  Mr.  Brundrett  was  called  id 
and  exHmined,  and  having  refused  to  answer  a 
question  that  was  put  to  him,  it  was  re^olred 
that  be  was  thereby  guilty  of  a  high  breach  of 
the  priviletrea,  and  a  contempt  of  the  autho- 
rity uf  the  House,  and  it  was  ordered  that  lie 
bhuuld  be  loiumitted  to  hia  Alajeaty's  ^ol  of 
Newgate. 

In  the  course  of  a  few  days,  viz.  on  the 
20th  July,  Mr.  Brundrett  thouirht  proper,  or 
was  advised  to  present  a  petition  assuring  the 
Home  that  his  refusal  to  answer  the  questiuo, 

•  We  noticed  (his  case  in  our  Ist  Vol.  p.  409. 
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ind  Id  make  tlie  disclosure  required  of  \\\\x\, 
did  not  arise  from  aoy  disrespect  lo  the  House, 
or  disregard  of  its  jurisdiction,  hxjX/rom  a  ge^ 
•rrv/  9tn»e  of  prtfeuionni  /ideii/y  t9  hU  em- 
pUjfer4^  and  lie  assured  the  House  that  he  was 
in  00  wise  iDstrumeotal  in  dela^inj^  the  ezecu* 
tioa  of  the  writ,  he  havin^r  delivered  it  to  the 
person  by  whon  he  was  employed  in  a  very 
few  hours  after  he  received  it  from  the  mes- 
senger to  the  great  seal ;  and  stating  that  he 
WAS  willing  to  submit  himself  to  such  exami- 
nation as  the  House  might  think  fit,  urging 
tbat  the  commitment  was  attended  with  con- 
sequences highly  detrimental  and  injurious  to 
him  in  his  professional  business. 

Upon  this  it  was  ordered  that  Mr.  Brun- 
drett  should  be  brought  to  the  bar  of  the 
HoQse,  and  on  the  21st  July  he  attended  ac- 
cordingly, and  was  ordered  to  be  discharged 
out  of  custody.  On  a  subsequent  day,  the  28th, 
Mr.  Brundrett  again  attended  with  a  Mr.  Spur- 
rier. They  were  severally  examined,  and  it 
appearing  to  the  House  that  Mr.  Spurrier  had 
obtained  the  writ  from  Mr.  Brundrett  on  the 
dOib  April,  and  had  unduly  detained  it  until 
the  l/th  May,  before  he  delivered  ir  to  the 
therir;  it  was  resolved  that  Mr.  Spurrier  was 
thereby  guilty  of  a  breach  of  the  privileges  of 
tbe  House,  and  it  was  ordered  that  Mr.  Spur- 
rier, for  his  offence,  should  be  committed  to 
tbe  custody  of  the  Serjeant  at  Arms.  Mr. 
Spurrier  succeeded  in  pacifying  the  House, 
•fid  was  soon  afterwards  discharged. 

We  may  add  to  this  public  incident  in 
the  life  of  Mr.  Brundrett,  that  in  politics  he 
was  "a  Whig  and  (perhaps)  something 
more."  His  commital  to  Newgate  during 
the  Government  of  the  opposite  party,  pro- 
bably tended  to  strengthen  his  political 
feelings,  and  some  of  his  munificent  bequests 
may  possibly  be  traced  to  this  origin. 

Pursuing  his  honourable  course  for  several 
years  as  the  confidential  and  able  manager 
of  Mr.  Lowten's  practice,  Mr.  Brundrett's 
merits  at  length  procured  that  end  to 
which  he  had,  doubtless,  looked  forward— 
a  partnership  with  Mr.  Lowten,  \%hich  took 
place  in  1812,  and  the  firm  then  consisted 
of  Mr.  Lowten,  Mr.  Brundrett,  Mr.  Wain- 
Wright,  (a  nephew  of  Mr.  Lowten)  and  Mr. 
Spinks.  In  January  1814,  Mr.  Lowten  died, 
it  is  not  material  to  notice  the  several  part- 
nerships which  were  formed  since  that  pe- 
^\  but  we  shall  take  occasion  presently 
to  introduce  an  honourable  testimonial  to- 
wards the  partners  engaged  with  Mr.  Brun- 
^tt  at  the  time  of  his  death. 

Having  risen  by  his  own  energy  to  the 
bead  of  one  of  the  principal  professional 
firms,  Mr.  Brundrett  most  laudably  assisted 
^promoting  the  objects  of  all  the  Law 
pieties  which  were  projected  during  his 
5^.  The  first  was  the  Metropolitan  Law 
^^^cty  for  promotbg  fair  and  honourable 
P^ticc,  established  in  1819.    Of  this  he 


was  a  director,  and  devoted  much  of  his 
valuable  time  in  attending  its  meetings. 

On  the  formation  of  the  Law  Life  Assu- 
rance Society  in  1823,  he  was  most  actively 
engaged,  and  rendered  much  service  in  its 
establishment.  On  the  choice  of  directors, 
he  stood  fourth  on  the  list  of  twenty-four» 
having  polled  884  votes,— the  highest  mem- 
ber being  950.  He  was  invariably  punctual 
in  his  attendance  at  the  weekly  board  of 
that  Society,  and  at  its  various  committee 
meetings,  and  aided  its  objects  by  his  pro- 
fessioniJ  influence. 

Mr.  Brundrett  was  also  one  of  the  earliest 
promoters  of  the  Law  Institution.     He  at- 
tended the  first  meeting,  which  took  place 
in  March  1825,  and  was  one  of  the  Pro- 
visional Committee,  and  subsequently  elected 
by  the  general  body  as  a  member  of  the 
Committee  of  Management,  and  from  time 
to  time  re-elected  both  before  and  after  the 
charter  of  the  Society,  and  continued  one  of 
the  Board  down  to  the  time  of  his  deaths 
He  was  also  one  of  the  four  trustees  of 
the  estates  of  the  society.     He  was  very 
rarely  absent  from  any  of  the  committee 
meetings,  except  during  occasion al  illness, 
and  for  the  last  few  months  of  his  life. 
Those  who  know  the  difficulty  of  securing 
the  attendance   of  able   men   of   business 
in   forming  the   quorum  of  a  committee, 
will  appreciate  the  value  of  Mr.  Brundrett's 
regularity.     He  was  one  of  the  few  mem- 
bers who  subscribed  500/.  at  the  commence- 
ment of  the  Institution,  when  a  certain  sum 
was  requisite  to  carry  its  objects  into  effect. 
He  was  also  a  liberal  donor  to  the  library. 
It  was  no  small  credit  to  be  thus  selected 
by  the  members  of  the  profession  to  carry 
out  the  objects  of  two  such  societies,  as  the 
Incorporated  Law  Society  and  the  Law  Life 
Assurance  Society.  Success  beyond  the  most 
sanguine  expectation  has  attended  the  exer- 
tions of  the  directors  of  those  associations. 
In  December  1837,  he  gave  to  University 
College  and  Hospital,  London,  1000/.,  and 
shortly  before  his  death,  viz.  on  5th  April 
last,  he  gave  to  the  College  and  Hospital, 
2000/.     He  subscribed  liberally  to  the  Law 
Association  for  the  benefit  of  the  widows 
and  &milies  of  professional  men.  and  of 
that  society  he  was  also  a  director.     The 
United  Law  Clerks*  Society  also  partook  of 
his  bounty,  and  he  warmly  promoted  its 
useful  objects. 

Having  thus  advanced  himself  to  the 
first  rank  in  the  branch  of  the  profession 
to  which  he  belonged,  and  distributed  his 
well-earned  riches  with  a  liberal  hand, 
Mr.  Brundrett  departed  this  life  on  the. 
4th  May  1841^  having  been  confined  to  hi« 
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private  chambers  in  Plowden  Buildings. 
Temple,  for  some  months  previously.  No 
flpeciiic  disease  couid  be  traced,  but  his 
constitulion  appeared  to  be  worn  out,  and 
lie  gradually  became  weaker,  though  he  was 
not  confined  to  his  bed  till  Uie  Sunday  pre- 
ceding his  death.  His  only  relations  were 
the  children  of  his  maternal  cousins,  resident 
in  Cheshire,  of  whom  he  scarcely  ever  heard. 
He  has  left  legacies  to  them«  and  to  his 
intimate  friends,  amounting  to  about  4000/. 
The  will,  dated  Slst  December  1839,  has 
been  proved  (sub  40.000/,)  by  his  executors 
Mt.  Randall  and  Mr.  Simmons,  and  they 
with  Mr^  Brown,  his  other  partner,  are  ap- 
pointed trustees.  He  has  left  to  his  part- 
ners, in  addition  to  his  wines,  plate  and  other 
tpedfic  legacies,  his  real  estates  and  all 
monies  due  to  him  on  real  securities,  and 
all  other  his  property  which  he  could  not 
by  law  effectually  bequeath  to  charities, 
(charged,  however,  with  the  payment  of 
legacies,  debts,  and  funeral  and  testamentary 
ezpences.)  He  has  left  the  residue  of  his 
personal  property,  subject  to  the  payment 
thereout  of  annuities  given  by  him  to  his 
servants  and  others,  to  University  College, 
liondon,  and  Hospital,  — two-thirds  to  the 
College,  and  one> third  to  the  Hospital, — di- 
recting the  council  to  appropriate  the  gift 
to  the  College  for  the  formation  of  a  scho- 
larship or  scholarships,  in  such  department 
of  law, ^  literature,  or  science,  as  may  appear 
to  them  more  especially  to  claim  the  benefit 
of  that  species  of  encouragement ;  and  the 
gift  to  the  Hospital  to  be  applied  towards 
the  completion  of  a  north  wing  to  the 
building.  His  clerka  and  servants  were 
not  foigotten  ;  to  two  of  the  former  he  has 
left  handsome  legacies,  and  annuities  and 
legacies  to  the  latter.  He  executed  several 
codicils  recently,  and  the  last  was  dated 
about  three  weeks  before  his  death.  These 
papers  show  a  kind  feeling  in  his  last  days 
towards  those  who  had  faithfully  served  him. 
In  addition  to  the  donations  we  have  be- 
fore mentioned,  Mr,  Brundett's  will  contains 
the  following  bequests  : — 

"  In  trust  to  pay  to  the  treasurers  for  the 
time  beiDf?  of  the  Law  /lumati^n  for  the  be- 
nefit  of  widows  of  professioual  men  and  (heir 
families  in  the  metropolis  and  viciuitv,  the 
sum  of  two  hundred  pounds,  clear  of  legacy 
duty,  in  furtherance  of  the  objects  of  that  in- 
stitution. And  also  to  pay  the  treasurers  for 
the  time  being  of  the  Law  Institution  in  Chan- 
cery Lane,  the  sum  of  two  hundred  pounds, 
clear  of  legacy  duty,  in  furtherance  of  the  oh- 


»  We  hope  the  council  will  feci  bound  to 
apply  this  bequest  fiNHn  a  member  of  the  pro* 
festtiop,  on  ibe  eneouragement  of  legal  learoiog. 


)ect8  of  that  institution,  for  which .  le^jacies  I 
declare  that  tlte  receipts  of  the  said  treasurers 
respectively  shall  be  sufficient  discharges." 

The  following  is  the  clause  in  his  will 
concerning  his  partncia>  to  which  we  have 
alluded, 

**  Now  I  being  anxious  to  modify  the  said 
articles  in  favour  of  my  partners,  anil  bein^ 
well  satisfied  that  I  may  rely  to  the  utmost 
extent  on  their  honor  and  integrity,  do  hereby 
request  them  to  ascertain  as  soon  as  they  coo- 
ventently  can  after  my  decease,  Che  slate  of 
the  partuersliip  accountt  between  os,  op  to  the 
SOth  day  of  September  succeeding  my  death ; 
and  my  share  and  interest  therein  having  been 
ascertained,  to  render  an  accounl  thereof  to 
my  trustees  and  executors ;  and  I  declare  that 
such  account  so  rendered  by  my  pertners,  aad 
certified  by  them  to  be  faithful  and  just,  shall 
he  binding  and  conclusive  upon  my  tmstees 
and  executors,  and  all  parties  interested  under 
this  mv  will  \  and  that  neither  they  or  any  of 
them  shall  have  any  power  or  authority  to  is- 
terfere  in  the  ascertaining  the  amount  of  my 
share  and  interest  in  the  partnenrfiip,  or  in  the 
settlement  of  the  accounts  thereof/' 

We  think  this  provision  equally  honour- 
able to  Mr.  Brand rett  and  to  his  partners  : 
it  shews  that  their  rectitude  and  accuracy 
during  many  years'  experience,  had  won  his 
entire  confidence;  and  it  proves  that,  always 
meaning  uprightly  himself,  he  could  appre- 
ciate the  same  feeling  in  others,  and  being 
above  all  suspicion,  he  could  repose  in  ho- 
nourable confidence  on  the  integrity  of  his 
survivors. 


ADMISSION  OF  PAROL  EVIDENCE 
TO  EXPLAIN  DOCUMENTS. 

Referring  to  an  article  under  this  head,  ante, 
p.  21, 1  apprehend  that  there  can  be  but  one 
opinion  amongst  the  great  majority  of  the  pro- 
fession, as  to  the  correctness  of  the  doctrine 
which  J.  B.  W.  seeks  to  impugn,  and  that  it  ii 
supported  both  upon  principle  and  by  authori- 
ties. The  distinction  relative  to  the  admiso^ 
hility  of  extrinsic  evidence  in  instrumenu 
under  seal  and  by  parol  to  explain  the  inten- 
tion in  such  cases  as  that  suggested  by  J.  B.W. 
is  only  a  part  and  parcel  of  onet;reat  and  intel- 
ligible system,  throughout  every  ramification 
of  which  the  same  distinction  is  observable, 
and  the  reason  appears  to  be  sufficiently  ob- 
vious. An  instrument  under  seal  being  at* 
tended  with  more  formality^  and  of  a  more 
conclusive  nature  than  a  parol  instrument,  oar 
law  naturally  attaches  more  weight  and  import- 
auce  to  it,  very  justly  considering  that  the  final 
determination  of  the  parties  is  thereby  more 
dearly  defined,  and  more  fuUy  expressed.  The 
distinction  does  not  therefore  appear  to  he  a 
violation  mtherofprindple  or  good  sense.  Ths 
only  point  to  be  considered*  tberelare,  is, 
whether  that  distinction  is  sanctioned  so4 
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bonit!««t  liy  tlie  aothoritkfl  wh&cli  J.  B.  W. 

briwp  no^er  review,  ^ 

The  iirst  ca«c  is  that  of  F<w/«y  v,  APeW,  w 
wliicb  J.  B-  W.  6tv8  he  fully  coDCura  i  and  ob- 
Krres  thtt  the  fiact  as  lo  whether  (be  hold- 
iD<r  was  by  deed  or  parol  beiaf  omitted,  is 
iD^his  fiwor,  because  it  «hcws  'm  uaimport- 
aoce.  From  the  Report  of  this  case  in  I  Esp, 
198,  it  would  i^pear  that  although  it  was 
slleged  in  the  decUratioo  to  be  by  deed 
under  wal,  the  plaintiff  ww  unaWe  to  prove  it^ 
sad.  vpiMi  itd  beinff  thereupoo  submitted  that  he 
•hoald  be  nonsuked^  Lord  AVffjfbw  observed 
*«Uiat  the  lessor  of  the  plaintiff  being  a  cor* 
porauoa  could  ooly  make  a  lease  by  deed  under 
tlieeorporation  seal;  and  that  thif»  thecefore, 
ms  ohly  the  common  case  of  a  demise  to  the 
aUintin  in  ejectment,  which  was  never  ex- 
pected to  be  proved."  It  Is  elew*  therefore, 
that  Lord  iCen^n  admitted  the  evidence  on 
ihe  assumption  that  the  instrument  was  only 
bvpro/i  this  case  cannot,  therefore,  b«  in  /. 
B.  W.'s  favor. 

The  next  case  impUicned,  Is  Doe  d»  Spieer  f. 
Im,  11  East,  312,  which  he  very  Iwroadl^r  %»- 
terts  has  no  reference  to  the  doctrine  he  is  as* 
sailing.  It  was  there  held  that  parol  evidence 
was  not  admissible  to  shew  that  "  the  feast  of 
Si.  Michael,  **  in  an  instrument  under  ieel, 
incani  ''OM  Michaelmas,"  that  beiug  the  pe- 
riod from  which  the  parties  held  under  a  parol 
tlffeeroent  prior  to  the  lease,  and  that  the  ftas't 
of  Si.  Michael,  since  the  act  alterinjf  the  stylo, 
ineaot  New  Michaelmai.  Now  whether  the 
eridtoce  which  the  court  refused  to  admits 
ircre  of  ihe  c.ustom  of  the  country  that  the  feaat 
of  2it.  Michael  meant  old  Michaelmas,  or  that 
It  were  of  a  prior  holding  from  old  Michael- 
mi*,  ii  is  apprehended  thefe  can  be  no  manner 
of  differcooe.  The  principle  established  is  pre* 
cisely  the  same^^that  neither  in  the  one  case 
or  (he  other  is  parol  evidence  admissible,  un- 
I««i,a80bjerved  by  Lord  EUeikbon,ugh,**  thtre 
bad  been  any  lefereace  in  the  deed  iuelf  to  the 
prior  holdiDg."  And  it  seems  perfectly  clear 
tbattbe  Court  bad  b  view  the  distinction  which 
I,  B.  W.  seeks  to  overturn  ;  otherwise,  why 
did  they  enquire  "  whether  ihe  holding  in  ^W- 
ley  f .  koerl  was  by  deed"  i  J.  B.  W.  observes 
(bat  the  subject  was  not  further  alluded  to,  and 
therefore  he  cannot  attach  any  weight  to  a 
question  thus  lightly  asked.  There  is  certainly 
a  palpable  difference  between  this  case  ana 
Fvrky  V.  IFued.  The  difference  is,  that  in  the 
latter  case,  evidence  of  H  custom  ttai  admitted 
to  explain  a  parol  intirument  f  in  the  former, 
evidence  as  to  the  period  when  a  prior  holding 
commenced,  was  re/Hied,  to  explain  an  instru- 
ibent  itn^t  ieoi*  But  the  distinction  which 
J.  B.  W.  sffeks  to  establish  betiveen  the  two 
<^e8,  is  a  distinction  without  a  difference. 

We  next  come  to  D^/e  dem.  H*tU  v.  Beneon, 
4  B.  and  Aid.  5S8.  That  wm  a  case  in  which 
extrinsic  evidence  of  the  custom  of  the  coun- 
(ry  was  admitted  to  explain  what  was  meant  bv 
Lady  Day  **  in  a  parol  agreement  J .  1 1.  W. 
felccts  a  particular  portion  o#  the  judgment  of 
the  Court,  wbicli  has  a  particular  bearing  upon 
(be  cuaicxt,  and  then  seeks  tQ  dr^w  Inferences 


tlHcrefrom.  Now  in  order  to  pat  tlie  case  fairly 
before  the  reader,  let  us  give  the  Judgment  of 
C.  J»  AhhoH^  He  says — **  ITie  real  qursiiou 
is  what  the  parties  meant  ivhen  they  used  the 
eapreasion  «  Lady  Day  "  in  their  original  agree- 
mettti  and  whether  we  are  at  liberty  to  aH'ck'- 
Cam  that  hy  extrinsic  evidence,  in  Doe  v.  Lea^ 
ihe  letting  was  by  deed,  and  the  rule  of  law  it 
iket  eMenve  ie  not  admissible  to  rsptahi  a  deed/* 
And  he  gtips  on  to  make  the  observation  qiidt^d 
by  J.  B.  W.,  and  then  proceeds — "  In  the  case 
of  Farley  v.  fFood,  where  the  letting  was  6y 
parol,  evideaoi^tif  the  caslom  of  the  eonntry 
was  admitted  by  Lord  h'en^on^l  think  that 
was  a  correct  decision."  halrwd^J,,  also  ob- 
serves *•  that  Doe  v.  Lea  wa^  decided  itpan  « 
principle  o/'Uw  not  applicable  to  thii  cujte,  for 
there  the  letting ter^^v deed*'  J.  B.  >V. asserts 
that  Doe  v.  Lea  was  not  very  accurately  looked 
at  by  either  of  th«  last  named  learned  Jud^^es, 
beoanse  they  ai«  both  wrodgin  their  statement 
nf  the  holding  ^  but  he  leaves  us  to  guess  in 
what  particttlar.  The  opinion  of  Bayley,  J.. 
WHS  only  an  addition  to  that  of  ihe  'Chief 
Jaatk^e/he  concurred  iki  all  that  hud  been 
stoced,  and  added  his  own  remarks.  The 
judgment  of  the  Court  in  ihl^  case,  therefore, 
shews,  clearly,  that,  the  distinction  in  question 
bi'CMreen  patxil  instruments  and  under  seal,  waa 
distinctly  kept  in  view  throughout  the  case, 
and  there  can  he  no  reasonable  doubt  that  ha,d 
the  holding  been  bp  deed,  the  evidence  aditiit- 
itd  would.  In  that  case,  have  been  rejected. 

The  case  of  Deu  d.  Petert  v.  Hopkimon,  3 
O.  and  H.  607,  clearly  t^upports  the  decision  in 
Doe  V.  Benton.  It  was  decided  upon  the  bfoad 
distinction  between  sealed  and  unsealed  instru- 
ments ;  und  whether  the  evidence  admitted 
were  of  *'  the  real  understanding  of  the  p  >rt  ies,'' 
or  of  the  custom  of  the  couutry,  seems  quite 
immaterial,  it  was  certainly  so  considered  by 
the  Court  in  thift  case,  as  well  ^s  in  that  lat-t 
cited.  Nor  Is  the  ambiguity  which  J.  B.  W. 
seeks  to  affix  to  the  word  •'  therefore,"  very 
perceptible.  The  Court  in  other  words  said« 
because  the  instrument  In  this  case  is  a  mere 
written  agreement,  and  because  Doe  v.  Benson 
and  Forlep  v.  iFoodhsLVe  decided  that  extrinsic 
evidence  u  admissible  to  explain  a  parol  in- 
strument, thetefure  the  evidence  In  the  Ciue 
before  us  is  admissible.  Barely  there  can  be 
no  ambiguity  in  this. 

The  case  of  Smiik  v.  fFalton,  8  Bing. 
236,  was  decided  expressly  upon  the  au-* 
thorlty  of  Doe  V.  Lea,  and  !s,  therefore,  as 
much  opposed  to  J.  B.  W.^s  argument  as 
that  case  itself.  Nor  does  it  appear  that 
0.  J.  Tindal  in  thid  case  even  alludes  to  the 
distinction  with  regard  to  the  nature  of  the 
evidence  admissible,  cohkended  for  by  J.  B.  W. 
On  the  contrary,  he  Ihyi  down  the  rule  broadly 
and  generally  thus  :*^^'  Bvidence,  no  dotibt, 
M  admissible  in  the  case  of  a  parol  holding  at 
Martinmas  generally  to  shew  whether  the  day 
of  taking  was  intenaed  to  be  calculated  accord- 
ing to  the  new  or  old  style  ;  indeed,  such  evi- 
dence "  (not,  however,  evidence  of  a  custom 
only)  *'  was  admitted  in  this  very  case.'* 

It  is,  therefore,  submitted  in  cooclufioo. 
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that^  J.  B.  W.  has  failed  in  proving  that  the 
distinctioQ  between  parol  instruments  and  un- 
der seal  does  not  exist— that  Farley  v.  fFoad 
and  Doe  v.  Benson  establish  the  admissibility 
of  evidence  of  local  understandin/jr  in  the  case 
of  a  holding  under  an  unsealed  agreement — 
that  Doe  V,  Lea  does  decide  such  evidence  is 
not  admissible  in  the  case  of  a  holding  under 
seal— and  that  Smith  v.  fTalton  supports  that 
decision.  T.  F.  J. 


NEW  BILLS  IN  PARLIAMENT. 


BRIBERY  AT  ELECTIONS. 

This  bill  for  the  Prevention  of  Bribery  at 
Elections,  recites  that  the  laws  in  being  are  not 
sufficient  to  hinder  corrupt  and  illegal  practices 
in  the  election  of  members  to  serve  in  parlia- 
ment :  it  is  therefore  proposed  to  be  enacted. 
That  every  person  hereafter  to  be  elected,  or 
who  shall  offer  himself  to  be  elected  to  serve  in 
parliament,  who  shall  at  any  time,  directly  or 
indirectly,  in  order  to  procure  his  election,  or 
in  consideration  of  his  having  been  elected, 
give  or  promise  or  agree  to  give  to  any  other 
person  any  monej^,  office  or  emplovment,  or 
any  valuable  consideration  or  reward,  shall  be 
deemed  guilty  of  bribery. 

2.  That  every  person  hereafter  to  be  elected 
or  who  shall  offer  himself  to  be  elected  to  serve 
in  parliament,  who  shall  at  any  time  before  the 
issue  of  the  writ,  or  within  one  calendar  month 
after  the  issue  of  the  writ  for  the  election, 
directly  or  indirectly,  in  order  to  procure  his 
election,  or  in  consideration  of  his  having  been 
elected,  give  or  cause  to  be  given  to  any  person 
or  persons  having  voice  or  vote  in  such  election, 
any  meat,  drink,  entertainment  or  provision, 
to  or  for  any  such  person  or  persons  in  (lar- 
ticular,  or  to  or  for  the  use  of  the  place  for 
which  he  is  or  offers  himself  to  be  elected,  shall 
be  deemed  guilty  of  bribery. 

3.  That  every  person  having  or  claiming  to 
have  a  right  to  vote  at  any  election  of  a  member 
or  members  to  serve  io^  parliament,  who  shall 
at  any  time,  directly  or  indirectly,  ask  or  agree 
for  or  take  any  money,  office  or  employment, 
or  any  valuiib'le  consideration  or  reward  for 
voting  or  for  having  voted,  or  for  refraining 
from  voting,  or  for  having  refrained  from  voting 
at  such  election,  or  who  at  any  time  before 
such  election,  or  within  one  calendar  month 
after  such  election,  shall,  in  consideration  of 
voting  or  not  voting,  or  of  having  voted  or  not 
having  voted,  ask  or  agree  for  or  take  any  meat, 
drink,  entertainment  or  provision  of  any  kind 
at  the  cost  of  any  candidate  at  such  election, 
shall  be  deemed  guilty  of  being  bribed. 

4.  Penalty  upon  the  person  bribing. 

5.  Penalty  upon  the  person  bribed. 

6.  Witnesses  may  be  compelled  to  give 
evidence  of  bribery. 

7.  Indemnity  for  witnesses. 

8.  That  it  shall  be  lawful  for  all  persons  who 
shall  be  so  examined  as  aforesaid  upon  any 
action  or  prosecution  to  be  commenced  or  in- 
stituted in  respect  of  any  of  the  matters  to 


which  they  shall  be  so  examined  as  aforesaid, 
to  give  in  evidence  upon  the  trial  of  such  action 
or  prosecution,  copies  of  the  entries  contained 
in  any  report  made  by  any  such  commiltee  to 
the  House  of  Commons  of  such  their  several 
examinations  ;  and  that  such  copies  shall  be 
conclusive  evidence  upon  the  trial  of  all  such 
actions  and  prosecutions  of  the  fact  of  the 
examination  of  such  persons,  and  of  the  ques- 
tions  proposed  to  such  persons,  and  of  the 
answers  given  by  them  to  such  questions. 

9.  That  whenever  any  charge  of  bribery  shall 
be  brought  before  any  such  select  committee, 
the  committee  shall  receive  evidence  upon  the 
whole  matter  whereon  it  is  alleged  that  bribery 
has  been  committed;  neither  shall  it  be  neces- 
sary to  prove  agency  in  the  first  instance  before 
giving  evidence  of  those  facts  whereby  tbe 
charge  of  bribery  is  to  be  sustained ;  and  the 
committee  in  their  report  to  the  House  of 
Commons  shall  separately  and  distinctly  report 
upon  the  fact  or  facts  of  bribery  which  shall 
have  been  proved  before  them,  and  also  wbe- 
thcr  or  not  it  shall  have  been  proved  that  soch 
bribery  was  committed  with  the  knowledge  sxA 
consent  of  any  sitting  member  or  candidate  at 
the  election. 


CHANCERY  REFORM  BILL. 


We  are  sorry  to  say  that  our  foreboding 
has  been  verified,  and  that  this  bill  has  been 
lost  for  the  present  session.  We  regret 
this  very  much,  and  we  should  have  been 
glad  if  both  parties  had  agreed  to  come  to 
some  compromise  as  to  the  dbtribution  of 
the  patronage ;  in  the  meantime  the  unfor- 
tunate suitor  must  wait  another  year  at 
least.  Our  only  consolation  in  the  matter 
is,  that  in  another  acssion,  we  trust  that 
this  bill  may  be  accompanied  by  those  fur- 
ther measures  of  reform  affecting  all  the 
other  stages  of  a  cause  wluch  the  profession 
has  for  some  time  so  anxiously  expected, 
and  that  after  all,  a  more  complete  measure 
may  pass.  The  Charitable  Trusts  Bill,  we 
are  happy  to  say,  has  passed  the  House 
of  Commons,  after  some  discussion  on  the 
clause  relating  to  charitable  estates  held 
under  the  Municipal  Corporation  Act, 
which  was,  however,  carried  by  35  to  30 
against  Sir  Edward  Sugden. 


POINTS 
IN    COMMON   LAW   PRACTICE, 
QUESTION  AND  ANSWER- 
No.  VI. 


BY 


SUING  IN  FORMA  PAUPBRIS. 

(See  p.  54,  ante.) 
101.  The  II  Hen.  7,  c.  12,  enacU  that  a  poor 
person,  having  a  cause  of  action,  shall  have  a 
writ  according  to  the  nature  of  the  cauwi 
"therefore  nothing  paying  for  the  same, 
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indsbftU  have  counsel  and  attorney  assigned, 
and  all  other  officers  requisite  shall  do  their 
doties  without  any  reward  for  their  counsel, 
help,  and  business. 

102.  A  defendant  in  a  dvil  action  is  not  en- 
titled to  the  priTilef^e  jriven  by  this  statute. 
Jmom.,  Barnes,  328;  Bac.  Ab.  "Pauper," 
B. 

103.  Persona  are  admitted  to  sue  in  formd 
pauperii  by  petition  addressed  to  the  Lord 
Chief  Justice  or  Baron  of  the  Court  in 
which  the  action  is  intended  to  he  brought. 

104.  The  affidavit  in  support  of  such  applica- 
tioD  must  state  that  the  party  is  not  worth 
5/.  m  the  world,  except  bu  wearin|(  apparel 
and  the  matter  in  question  in  the  cause. 

105.  The  Court  will  not  grant  an  order  to  sue 
ia/ormd  pauperii  in  a  second  action,  unless 
the  plaiutiflf  pay  the  costs  of  the  first  action. 
IFetton  T.  mther8,2T,  R.  511. 

106.  If  it  dearly  appear  that  the  plaiotiff  has 
DO  cause  of  action,  or  is  proceeding  vexa- 
tioatlVytheConrt  will  dispauper  him.  Hawet 
T.  Johuen,  1  Y.  &  J.  10 ;  Four  v.  French, 
5  Doirl.  554. 

107.  If  a  pauper  omit  to  proceed  to  trial  pur- 
soant  to  notice  or  an  undertaking,  an  appli. 
cation  may  be  made  to  compel  him  to  pay 
the  costs.    Rule  H.  T.  2  W.  4.  s.  1 10. 

108.  The  pauper  is  entitled  to  full  costs  if  he 
succeed  m  bis  action.  Gongenheim  v.  iMne, 
4  Dowl.  4H2 1  1  M.  &  W.  136 ;  1  Gale  343; 
bat  see  JawMS  v.  Harris,  7  C.  &  P.  257. 

109.  The  defendant  cannot  set  off  the  cosU  of 
issues  found  for  him  against  the  pauper's 
costs.  Foss  V,  Racine,  4  M.  &  W.  610 ;  7 
Dowl.  203 ;  Lovewell  v.  Curds,  6  M.  &  W 
158. 

110.  A  party  may  be  admitted  to  defend  an  in. 
dictment  in  formd  pauperis.  Rex  v.  f^right, 
2  Str.  1041 ;  Rex  v.  Page,  1  Dowl.  507. 

111.  Courts  of  Equity  admit  defendants  to  ap- 
pear and  defend,  as  well  as  plaintiffs  to  sue 
and  proceed  lu /ormd papperis. 

112.  A  pauper  is  liable  to  the  costs  of  the 
defendant  upon  an  unsuccessful  demurrer  or 
writ  of  error. 

113.  The  application  to  sue  in  formd  pauperis 
must  be  made  before  the  commencement  of 
the  action.  Fau  w.  Racine,  4  M.  &  W.  610; 
Jonet  V.  Peers,  Mc.  CI.  &  Y.  282 ;  Lovewell 
V.  Curtis,  5  M.  &  W.  168. 

114.  A  separate  order  must  be  obtained  to  sue 
in/onatf  pauperis  in  each  action.  Prac. 
ReK.633. 

115.  The  Court  will  not  grant  an  order  in  a 
7si  tarn  action,  unless  the  plaintiff  be  the 
party  grieved.   Hawes  v.  Johnson,  1  Y  &  J. 

116.  If  the  plaintiff  should  part  with  his  in- 
terest in  the  subject-matter,  the  defendant 
may  discharge  the  order.  Bac.  Ab."  Pauper," 
B. 

117<  The  court  will  not  ffive  costs  against  a 
paoper  for  unsuccessful  interlocutory  pro- 
ceedings, so  long  as  his  order  to  sue  conti* 
naes  in  force.  Hice  v.  Brown,  1  B.  &  P.  39 ; 
Doe  T.  Trusull,  6  East,  605. 

118.  Where  a  plaintiff  sues  as  a  pauper,  and  is 


non-suited  by  a  mistake,  the  Court  will  not 
stay  the  proceedings.  fFinter  ?.  Slr*w,  2  Stra. 
878;  Anon.  Sty.  386.  But  if  he  fail  on  the 
merits,  he  must  pay  the  costs  of  the  first 
action.  Goodtitle  v.  Mayo,  Hullock's  Costs, 
214. 


THE  STUDENTS  CORNER. 


REPA1B8  BT  TENANT  FROM  TSAR  TO  TBAR.. 

The  neighbourhood  in  which  I  reside  haa 
just  been  Tisited  bv  a  violent  bail  storm,  accom- 
panied with  thunder  and  lightning,  and  con- 
siderable damage  sustained  by  the  breaking  of 
windows.  In  the  Legal  Observer,  vol  6,  p. 
276,  Cthe  value  of  which  is  greatly  enhanced 
by  the  Index,  lately  published)  it  is  stated  that 
"  a  tenant  from  year  to  year  is  bound  to  make 
all  h\T  and  tenantahle  repairs,  such  ss  putting 
in  windows,  which  httre  tteen  hrehen  Iv  him, 
per  Lord  Kenyan,  2  Esp.  N.  P.  C,  590 ;  but 
his  waste,  to  be  actionable,  roust  be  wilful  and 
not  permissive  oulv,  Gibson  v.  fFells,  1  N.  R. 
290,  and  in  Woodtall's  Landlord  and  Tenant 
(by  Harrison)  it  is  laid  down  that  ''such  a 
tenant  is  only  liable  where  an  injury  happens 
to  the  premises  through  voluntary  negligence, 
and  not  for  injuries  arising  from  accidental 
fire,  wear  and  tear  of  time,  or  the  like."  And 
in  Chiity  jun.  on  Contracts,  2d  edit.  p.  267, 1 
find  the  following :  *'  n  tenant  from  year  to  year 
is  liable,  if  he  omit  to  adopt  reasonable  and 
usual  precautions  to  obviate  at  a  slight  expense 
the  occurrence  of  great  and  manifest  injury  to 
the  premises.  If  a  window  or  tile  were  even 
accidentally  brohen,  it  seems  that  he  would  be 
liable  if  he  did  not  repair  it,  if  the  plain  conse- 

auence  of  his  negligence  would  be  a  serious 
amage  to  the  house  from  wet,"  &c. 
Now  perhaps  some  of  your  readers  can  in« 
form  me  whether  a  tenant  from  year  to  year 
is  liable  to  repair  windows  broken  by  a  violent 
storm } 

A  Country  Subscribbr. 


STATUTE  OF  LIMITATIONS. — ARREARS  OF 
RENT  AND  INTEREST. 

By  3  &  4  W.  4,  c.  27,  s.  42,  no  arrears  of 
rent  or  interest  of  money  charged  on  land,  or 
for  any  legacy  can  be  recovered  "  but  within 
six  years  next  ^fter  the  same  respectively  shall 
have  become  due.*' 

I  believe  it  is  generally  considered  that  an 
arrear  of  six  years  mav  always  be  recovered; 
but  it  appears  to  me  that  in  every  case  where 
rent  is  payable  quarterly,  or  at  other  intervals 
less  than  a  year,  not  more  than  five  years  and 
three  ouarters,  or  five  vears  and  half,  or  such 
other  tractional  part  of  a  year  as  corresponds 
with  the  reservation,  can  be  recovered ;  for 
the  word  within  excludes  the  first  quarter  or 
other  interval,  e.  g.  suppose  rent  to  be  reserved 
payable  quarterly,  on  a  lease  commencing  at 
Christmas  1834;  one  quarter's  rent  became 
due  at  Lady- day,  1836,  and  six  years'  rent  were 
dtie  at  Christmas,  1840,  and  no  part  of  the 
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rent%M  yet  hetn  pMd  i  it  it  now  (May  1841) 
more  than  six  years  siace  the  firit  quarler'« 
rent  becmne  d ue,  aad  ooDsequentiy  the  remedy 
for  It  U  hamd  by  the  itatule,  ana  after  Mt<U 
tttfBiner,  Mkhadmat,  and  Cbrlstraaa  next, 
those  successive  quarters  will  lapse  into  the 
same  perdicaroent.  Now  if  the  rent  was  only 
payable  j^earlp  the  remedy  would  remain 
available  until  the  eai  of  theaeventh  year,  t.  e, 
in  the  supposed  case  uniil  Christmas  1841,  fur 
as  the  first  year's  rent  did  not  become  due 
until  Chflettiias,  1835,  the  six  years  will  not 
Booner  expire*  No  d^ubl  the  intentien  of  the 
.leji^islature  or  (to  speal^  more  correctly)  of  the 
legi«Ia/«r  or  framer  of  the  act,  was  to  allow  of 
the  recovery  of  full  six  years  rent  to  the  end  of 
Uie  year  last  elapsed,  so  that  an  action  mij^ht  he 
lirouj(ht  for  the  whole  at  any  lime  before  the 
seventh  year's  rent  had  accnie<l  s  but  the  worda 
**  shall  have  become  due*'  apply  to  the  arrears 
and  not  to  the  years,  and  I  do  not  see  how  the 
courts  can  give  the  act  a  different  eoniinictiun. 


RBMOVAL  OF  WESTMINSTER 
COURTS. 

Akothbb  meeting  of  the  Select  Committee 
of  the  Houae  of  Commooe  was  held  on 
Tueadaf,  the  8th  instant:  the  Solicitor 
General  in  the  chair;  present  also.  Mr. 
Freshfidd,  Mr.  Hayter,  Mr.  Stnitt,  Sir 
Edward  Sugden,  Mr.  VilUers,  and  Sir 
Eardley  Wilmot. 

The  witnesses  examined  were  Lord 
Abinger,  the  Vioe  Chancellor,  Mr.  Brie 
the  Queen's  Counsel,  and  Mr.  Bony  the 
Architect.  Bvidenoe  was  al^  given  of  the 
probable  cost  of  the  grotUid  necessary  b 
render  the  Rolls  Estate  sufficient  for  the 
intended  building,  if  that  site  should  be  ee- 
lected.  It  was  also  proved  that  the  fv 
larger  part  of  the  freeholders  and  lesee- 
holders  of  Lincoln's  Inn  Fields  had  signi- 
fied their  assent  to  the  appropiiation  of  the 
I  centre  of  the  garden. 


ATTORNEYS  TO  BE  ADMITTED. 
Michaehu»  nrm,  1841. 


aUBBN  g  BBKCH. 

Idmiimied/hmp,  1O70 

Chrk'i  Name  and  Residence,  To  whom  arthled,  tuitgned,  ^e . 

Hilton,  Tltomas  William   Leigh,  38,  Treror  William    Cririe,    Manchester  {    assigned  to 

S'juare ;  and  John  Street.  William  Slater,  Manchester. 

Bore,  Maurice  John,  27»  Great  Russel  Street  i  Joachim  Andrade,  Liverpool 

and  Liverpool 

Jttckes,  George,  18,  Wakefield  Stre«:t|  and  Thomas  Harley  Kough,  Shi-eivsbury. 

Shrewsbury. 

Knight,  Henry,  Edmonton.  John  Scard.  Bedford  Street;  arslgaed  to  Geo. 

P.  F.  Gregory,  St.  Swithin's  Lane. 

Kirby,Geor|re,  Oxford;  Bicester ;  and  Lamb's  Charles  Woodbrid^fe,  Uxbridge;  assigned  to 

Conduit  Street.  George  Parsons  Hester,  Oxford. 

Lanham,  John  Slade,  Horsham.  Thomas  Coppard,  Horsham. 

Langley,  William  Tapl«y)  *i5.  East  Street,  Red  Thomas  Edward  Drake,  Exeter. 

Liou  Square;  and  St.  SidwelL 

Loftus,  John  Webb,  5,  Lower  Craven  Place,  Joseph  Darvale,  Reading* 

Kentish  Town  ;  and  Grove  Terrace. 

Lee,  Georj^e,  42,  Wilmington  Square ;  and  William  dpours,  Alnwick. 

Newcastle-upon-Tyne. 
Lumb,  Frederick,  Wakefield.  Robert  John  Liimb,  Wakefield. 
Mackeson,  Edward,  57»  Uucolu^s  Ian  Fields  t  Wightwick  Roberts,  Lincoln's  Inn  Fields;  st- 
and Manchester  Street,  signed  to  William  L.  Bicknellj  Liocols't 

Inu  Field's;  assigned  to  George  Willisis 
Finch,  Lincoln's  luu  Fields. 

Moore,   Joseph  Henry,  29,  Surrey  Street  i  William  Wills,  Birmingham. 

Walsall;  Arundel  Street. 

Molineaux,  Joseph,  9,  Norfolk  Street,  Strand  i  George  Philcox  Hill,  Brighton. 

and  Fenchurch  Street. 

Marshall,  Henry,  dO,  Marchmont  Street;  and  George  Marshall,  Berwick-upon-Tweed. 

Berwick  •  upou-Tweed 

Mertens,    Herman    Dirs,   51,  Lincoln's  Inn  Barclay  Farqnhar  Watson,  lancoln's  Inn Fieldi. 

Fields  ;  and  Keppel  Street. 

May,  John,  4,  Syiiiond's  Inn ;  and  Sheffield.  Bernard  John  Wake,  Sheffield. 

Marahall,  Frederick,  29,  Essex  Street,  Strand.    Henry  Marshall,  Plymouth ;  assliincd  to  Cea 

WeJJer,  29,  Essex  Street. 
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Iff  id,  Joiepb  ChMtSMren,  20,  EmI  Street, 

Red  Lion  Square. 
IfuDton.  WilliuD,  14,  Millmaii  Slrea;  imd 

BMobiiry. 
Neviovoo,  George  Heory,  Hftnipiteed. 
NicbolioD,   Qtofgef  3,   Cl«reiDont   Sqiuin^ 

Nevby,  Charlee  John,  HaapeteMl. 
Newton,  Robert,  20,  Keppcl  StreeC 

Odkley,  Charles  Heorr,  95,  Red  CroM  Square ; 

aod  Old  Kent  Road. 
Ptfion,  Georfj^eJobn,  3,  New  Miliman  Street  i 

and  Epiom. 
Pidcock.  RirhQFd,  Woolwich, 
Par7,  Henry  Deptfofd. 
Peacbey,  EdTmutiiu  23,  Goulden  Terrace«  It- 

linjrion ;  and  Chichester. 
Px'ersnn,  William  Benjamin,  WimbledoiL 
Piirke,  William,   the  younger,   11,  Caroline 

Street;  and  Upper  Montague  Square. 
Pope,  Benjamin  David,  41,  CkM4imaD  Street, 

fsliogtoo,  and  Cleobury  Mortimer. 
Paiteson,  Geortfe  Lee,  5,  Chancery  Lune. 
Paosford,  Henry,  43,  Liacolo's  Inn  Fields. 


Gilbert  BddeD,  Parllameiit  Street. 

John  Munton,  Banbury. 

Daniel  Smith  Bockett,  Lincoln's  Tnn  Fields.  . 
Georg«  Nicholson,  Hertford ;  assigned  to  £d« 

ward  Thompson.  Salters'  HalL 
Henry  Seymour  Westmacott,  Gray's  Inn. 
Henry  Norton,  Gray's  Ion ;  assigned  to  Job^ 

Henry  Benbow,  Lancoln's  Inn. 
John  Oakley,  Long  Lane ;  assigned  to  Geo« 

F.  Hudson,  Bucklersbury. 
William  Bverest,  Bpsouu 

William  Nokes,  Woolwich* 

Robert  Christopher  Parker,  OreeowiclL 

James  Bennett  Freeland,  and  Robert  Raper, 

Chichester. 
Thomas  Mortimer  Cleobury,  Warwick  Square. 
James  Parke,  Lincoln's  Inn  Fields. 

William  Samuel  Price  Hughes,  Worcester^ 
assigned  to  Henry  Saunders,  Kidderminster. 
John  Chevallier  Cobbold,  Ipswich. 
William  Gainsford,  Berkeley  %  assigned   to 
Henry  Methold,  Lincoln's  Inn  Fields. 


[To  he  eonUmued.'] 


SUPERIOR  COURTS. 


lorn  d^xncrUor'if  Court 

INTERPLBAOBR. — LANDLOUD  AND  TIHANT.— 
OBTISBI  AND  BBIB*AT-bAW. 

Tenwi  after  demtk  ofhU  hndUurd  paye  rent 
to  kit  deeiiee.  The  heir^at^iaiff  disfnttet  the 
wUl  and  cUilnn  the  rent.  Held  that  the 
tenant  may  compel  the  deeltee  and  heir  to 
Mterplead,  and  U  entitled  to  an  injunction 
to  restrain  either  of  them  from  iringing 
actioM  at  law  against  him. 

This  \vu  an  appeal  from  an  order  of  the  Mas- 
ter of  the  Rolls.  The  plaintiff  was  a  tenant  of 
Mr.  James  Wood,  late  of  Gloucester,  banker, 
&c.,  deceased.  The  defendants  are,  ftret. 
Sir  Matthae  ff^ood,  and  other  persons  named 
I7  the  deceased  as  his  executors,  in  one  of  the 
testamentary  papers  left  by  him  ;*  secondly,  Mr. 
//e//w,a1egatee,and  several  other  persons  claim* 
in?  as  faeirs-at.law  of  the  deceased.  The  bill 
prayed  that  the  defendants  may  be  compelled 
to  ioierplead  among  themselves  as  to  the 
i^t  to  the  rent,  which  the  plaintiff  was  ready 
to  pay  u  the  Court  might  direct ;  and  it  prayed 
for  an  injunction  to  restrain  the  defendants  or 
uy  of  them  from  bringing  actions  at  law,  or 
proceeding  with  any  action  already  brought  to 
recorer  t)ie  rent  of  the  land  from  the  plaintiff. 
It  appeared  from  the  bill  aud  answers  that 
»»oii  after  the  death  of  Mr.  James  Wood,  Sir 
Matthew  Wood  and  his  co-executors,  who  were 
sho  the  devisees  in  the  testamentary  papers, 
sul  a  meeting  of  the  tenants,  the  plaintiff 
smofig  the  rest,  who  acknowledged  them  as 

•  See  all  these  testamentary  papers,  ante,  p. 
3i  (Vol.22ofL.O.) 


their  future  landlords,  and  paid  them  rent  ac- 
cordingly. The  testamentary  papers  were 
afterwards  questioned  by  persons  claiming  to 
be  heirs-at-law  and  next  of  kin  of  the  de- 
ceased, and  thev  are  still  in  litigation  and  not 
admitted  to  probate,  lliose  persons  or  some 
of  them  claiming  to  be  heir-at-law,  served  no- 
tices on  the  tenants  not  to  pay  any  more  real 
to  the  persons  alleging  title  under  the  testae 
mentary  papers.  Tue  plaintiff  having  receiv^if 
such  notice,  refused  to  pay  any  more  rent  to  the 
executors  and  devisees  $  and  they  then  brought 
an  action  of  ejectment  against  the  plaintiff, 
wherefore  he  filed  his  bill.  The  Master  of  the 
Rolls  granted  the  ini unction  as  praved  for,  aliq 
on  motion  to  dissolve  it  his  lordship  refused 
that  application,  holding  that  the  plaintiff  bad 
not,  by  allowing  to  the  devisees  and  paying 
them  rent,  deprived  himself  of  the  right  after- 
wards, when  the  heir-at-law  made  claim,  of 
calling  on  all  the  claimants  to  interplead. 

Mr.  Turner  and  Mr.  fTalher  for  the  devi- 
sees, appeiUing  from  the  order  of  the  Master  of 
the  Rolls,  submitted  that  this  was  not  fi| 
matter  for  a  bill  of  interpleader — that  the  plain- 
tiff paving  admitted  tbe  title  of  the  devisee 
by  payment  of  rent,  could  not  turn  round  and 
set  up  the  claim  of  Uie  heir-at-law.  Tlie  action 
of  ejectment  would  try  the  right  completely, 
and  that  action  ought  tnerefore  to  be  allowed  ta 
go  to  trial. 

Mr.  fTigram  and  Mr.  Bar^r.— The  only 
way  to  try  the  title  of  the  persons  who  call 
themselves  executors  and  devLiees,  is  by  iho 
suit  now  pending  in  the  Ecclesiastical  Courts. 
There  they  have  as  yet  failed  to  prove  their 
title,  and  they  have  appealed  to  the  Judicial 
Committee  of  Privy  Council.  The  decision  of 
that  tribunal  will  settle  the  question  of  right 
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It  may  turn  out  that  Sir  Matthew  Wood  and 
hifl  co-executors  are  no  executors  at  all,  and 
have  no  right  whatever  to  the  rents. 

The  follovvin^f  cases  were  referred  to  as  to 
the  plaiatift's  ri^ht  to  make  the  defendants  in- 
terplead: — Dungay  v.  Jngrovefi  Clarke  v. 
Byne,^  Smith  ?.  Targett,^  Johnson  v.  j4tkinton,* 
Stevenson  ▼.  Jnderson,^  yicury  t.  fFidgerJi 
Crawshay  v.  Thornton  fi^  Cornish  v.  Scarelf}  be- 
sides other  cases  ^hich  are  mentioned  in  the 
judfTinent. 

The  Lord  Chancellor  said  it  was  a  bill  of  in- 
terpleader, filed  by  a  tenant  of  part  of  the  lands 
of  tHe  late  Mr.  James  Wood,  against  persons 
who  claimed  the  rent  as  his  executors  and  de- 
visees, and  against  his  heir-at-law.  The  ques- 
tion was  whether  this  was  a  proper  subject  for 
interpleader.  Sir  Matthew  Wood  was  the  only 
defendant  who  disputed  the  plaintiflPs  right  to 
file  the  bill.  Whether  it  was  proper  matter  for 
interpleader  could  not  be  easily  collected  from 
the  answers.  The  Master  of  the  Rolls,  before 
whom  the  case  was  much  discussed,  held  that 
it  was  fit  matter  for  such  a  bill;  and  he  granted' 
an  injunction  against  the  action  of  ejectment 
brought  by  Sir  M.  Wood  for  non-payment  of 
rent.  It  was  now  objected  to  his  iJordship's 
order,  that  it  was  contrary  to  the  principles  of 
all  the  cases  between  landlord  and  tenant; 
for  that  the  plaintiff  was  precluded  now  from 
disputing  the  title  of  Sir  Matthew  Wood  to 
the  future  rents,  as  he  had  admitted  it  by  pay- 
ing him  rents  for  some  time  back  as  devisee 
of  the  late  landlord.  Several  cases  at  law  as 
well  as  in  equity  were  cited  for  that  position, 
and  it  became  necessary  to  examine  those 
cases.  It  appeared  to  his  Lordship,  after  a 
close  examination  of  the  cases,  that  it  was  the 
established  result  of  all  of  them  that  a  party 
may  resist,  although  he  had  paid  rent.  In 
Rogers  v.  Pitcher^  a  case  in  replevin,  it  was 
held  that  where  the  plaintiff  did  not  originally 
receive  the  possession  of  the  land  from  the 
avowant,  he  may  rebut  his  title  by  shewing 
that  though  he  paid  rents  to  him,  he  paid  them 
under  circumstances  which  did  not  entitle  the 
avowant  to  rent.  That  doctrine  was  followed 
up  by  the  case  of  Fenner  v.  Duploch}  and  by 
Gregory  V,  Doiffge,^  which  was  a  stronger 
case.  Then  came  Hopcraft  v.  Keys,^  and  Doe 
d.  Plevin  V.  Brownp  in  which  Lord  Denman, 
pving  judgment,  and  holding  that  the  tenant 
had  a  right  to  dispute  the  title  of  the  person 
whom  he  had  before  acknowledged  as  entitled 
to  the  rent,  said  that  no  general  rule  was  more 
strictly  to  be  observed  than  that  which  pre- 
cludes the  tenant  from  disputing  the  title  of  his 
landlord,  yet  no  cas^e  had  deci^ted  that  it  would 
not  be  open  to  the  tenant  to  explain  under 
what  circumstances  he  made  any  attornment  or 
acknowledgement.    He  might  have  made  such 


i>  2  Ves  jun.304 
^  2  Anstr.  695. 
'2Ves  &B.  407. 
h  2Myl.&a  1. 
k  6  Taunt.  204. 
m3Bingh.  474. 


c  13  Ves.  383. 
•  3  Anstr.  798. 
f  1  Sim.  15. 
»  8  Taunt.  471. 
1  2Bmgh.  10. 
n  9  Bingh.  613. 
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acknowledgement,  and  paid  rent  under  mis- 
take, or  misapprehension  or  uitsrepresentatioa 
of  the  right,  as  was  the  fact  in  most  of  these 
cases.  The  case  of  Hall  v.  Butler, v  was  the  last 
decision  at  law  that  was  referred  to,  and  it  was 
said  to  be  contrary  to  the  other  cases,  and  to  the 
right  of  the  present  plaintiff.  It  appeared  that 
Nevett  had  let  the  land  by  parol  to  Hali,  and 
he  afterwards  at  a  meeting  with  Hall  and  Bnt- 
ler  said,  Batler  ought  to  stand  in  his  place,  that 
he  was  the  landlord,  and  on  that  representation, 
which  turned  out  to  be  untrue,  Hall  aeknow- 
ledged  Butler  had  paid  him  rent  on  accouot. 
But  another  person  claimed  aftemrarda,  and 
the  tenant  refused  to  pay  rent  to  any  one  until 
they  settled  the  right.  The  last  claimant  hav- 
ing  done  no  act  to  enforce  his  claim,  the  tenant 
had  no  right  to  call  on  the  other  to  dispute 
with  him.  "  A  tenant  cannot  make  his  land- 
lord interplead  with  a  stranger  setting  up  a 
damand,"  as  was  said  in  Clarke  v.  Byne  z  but 
the  parties  claiming  rent  in  the  present  case 
are  not  strangers.  They  are  admitted  to  be 
the  heirs-at-law,  claiming  against  devisees. 
The  tenant  here  did  not  dispute  the  title  of  the 
person  from  whom  he  held.  His  Lordship  came 
to  the  conclusion  from  a  review  of  the  cases, 
that  this  plaintiff  was  entitled  to  dispnte  the 
title  of  the  parties  after  paying  them  rent,  and 
that  therefore  it  was  a  proper  subject  for  in- 
terpleader, and  he  dismissed  the  appeal  trith 
costs. 
Jen  V.  Wood  and  others.-^k^xW  1st,  1841. 

^ice  e^Knttllttfi  Court. 

PRACTICE. — INJUNCTION. 

The  Court  will  restrain  proceedings  «/  law 
/or  the  recovery  of  a  Ull  of  exchange,  ac- 
cepted  by  one  of  several  partners  in  ike 
name  of  the  Jirm,  where  the  transaction  it 
repudiated  by  the  other  partners,  aud  there 
are  sufficient  circumstances  to  induie  the 
Court  to  think  that  further  enquiry  is  ne- 
cess'iry.  But  the  amount  of  the  note  must 
be  brought  into  Court, 

The  plaintiffs  were  the  members  of  a  respect- 
able 6rm,  practising  as  solicitors  in  the  city, 
and  were  formerly  in  partnership  with  Mr. 
Frederick  Lock,  with  whom  they  continued  to 
carrv  on  business  until  Februarv  1839,  when 
the  latter  left  the  firm.  The  bill  stated  that 
shortly  after  Mr.  Lock's  secession,  the  plain- 
tiffs were  surprised  at  receiving  an  intimation 
from  the  defendant  that  Mr.  Lock  had  been  in 
the  habit  of  accepting  bills  in  the  name  of  the 
firm,  although  the  articles  of  copartnej-ship 
between  the  plaintiffs  and  Mr.  Lock  contained 
an  express  stipulation  that  no  bill  or  note 
should  be  drawn  or  accepted  by  any  one  of 
the  partners  without  the  knowledge  and  con- 
sent of  the  firm,  and  the  defendant  also  then 
informed  them  that  one  of  such  bills  for  1000/. 
was  shortly  coming  due.  The  plaintiffs,  im- 
mediately on  receiving  this  intimation,  gave 
notice  to  the  defendant  that  they  repudiated  all 
these  bill  transactions  on  the  part  of  Mr.  Lock, 
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and  should  reHst  any  attempt  to  make  tbem 
liable  for  the  bill  in  questioD,  and  noon  af  ter- 
wardii  filed  their  present  hill,  which  prayed 
that  it  might  be  declared  that  the  bill  of  ex- 
chaoire  in  question  wus  obtained  in  fraud  of 
the  plaintifis,  and  that  it  mi^ht  be  delivered 
up  to  be  cancelled.  The  defendant  having 
comineaced  an  action  at  law  for  recovering 
the  amount  of  this  bill,  a  motion  was  now  made 
for  an  injunction  to  restrain  further  proceed- 
bgd  io  the  action. 

K,  Bruee  and  Heathfield,  for  the  plaintiffs, 
said  that  this  was  properly  an  equitable  as  well 
as  a  legal  question,  and  the  nlaintiffs  having 
therefore  brought  it  before  a  Court  of  Equity, 
were  entitled  to  have  the  decision  of  that  Court, 
although  the  defendant  might  think  it  more  to 
his  advantage  to  proceed  at  law.  The  plain- 
tiffs, too,  had  submitted  their  case  to  equity 
long  before  the  defendant  bad  taken  any  pro- 
ceedings at  all,  for  their  bill  was  filed  iu  Ajay 
1840,  and  amended  in  December*in  the  same 
year,  while  the  plaintiff's  action  was  not 
brought  till  after  the  latter  period.  Another 
important  reason  for  this  Court's  interfering 
also  was  that  the  fullest  explanation  might  be 
obtained  respecting  the  transactions  out  of 
which  the  alleged  claim  of  the  defendant  had 
arisen,  and  this  conld  not  be  obtained  at 
law,  for  it  was  a  rule  at  law  that  in  an  action 
gainst  aeveral  persons,  though  one  suffered 
jadf^ment  by  default,  his  co-defendanis  could 
not  examine  him  as  a  witness.  Besides,  in  this 
Court  the  partnership  transactions  could  be 
eoqnired  into,  and  the  accounts  of  any  one 
partner  who  had  acted  in  contravention  of  the 
partnership  articles  mi^ht  be  properly  dis- 
Uniniished.    Brown  v.  De  Taitet,  1  Jac.  284. 

Jitcob  and  Little,  in  opposition  to  the  mo- 
tioD,  said  the  plaintiffs  were  bound  to  shew 
some  equitable  grounds  for  the  Court's  inte."- 
ference,  before  they  could  prevent  the  defendant 
from  exercising  his  legal  right.  Ghscoit  v. 
iMg,  3  Myl.  &  Cr.  451.  No  such  grounds 
conld  here  be  shown,  for  the  defendlant  had 
completely  answered  the  plaintiff  *s  bill.  The 
plaintiffs  stated  that  the  defendant  must  have 
known  when  he  was  discounting  bills  for  Mr. 
Lock,  that  such  transactions  could  not  be  car- 
ried on  for  the  benefit  of  the  firm,  whereas  it 
appeared  that  the  biUa  originally  discounted, 
were  drawn  by  two  clients  of  the  firm,  and  the 
defendant  might  reasonably  suppose  that  all 
advances  made  by  hiui  were  for  the  use  of  the 
partners  generally.  It  was  not  enough  then 
to  suggest  a  case  of  suspicion,  for  if  the  alle- 
RstioDs  in  the  plaintiff  *s  bill  were  positively 
denied  by  the  answer,  the  Court  would  not  act 
ttpon  inference.  Clnpham  v.  fThite,  8  Ves.  35. 
,  The  Hce  Chancellor  stopped  the  reply,  and 
intimated  that  the  amount  of  the  note  must  at 
all  events  be  brou^^ht  into  Court,  which  the 
plaintiff's  counsel  having  agreed  to  do,  his 
Honor  said : — ^Tbc  case  was  a  very  simple  one. 
The  plaintiffs  and  Mr.  Lock  were  in  partner- 
ship together,  and  any  person  having  notice  of 
a  partnership  contract,  was  in  this  Court  held 
to  have  constructive  notice  of  all  the  terms  of 
^at  contract.    One  of  the  stipulations  of  the 


contract  in  this  case  was,  that  no  one  of  the 
partners  was  at  liberty  to  use  the  name  of  the 
firm  for  any  other  than  partnership  purposes. 
In  order,  therefore,  to  entitle  the  defendant  to 
avail  himself  of  the  security  in  question,  he 
must  show  that  the  money  was  aavanced  for 
partnership  purposes ;  ana  there  being  quite 
sufficient  to  satisfy  the  Court  that  further  in- 
quiry was  necessary  in  order  to  ascertain  the 
equitable  rights  of  the  parties,  he  should  order 
the  injunction  to  issue  upon  the  understanding 
that  the  money  should  be  forthwith  brought 
into  Court. 

Injunction  ordered  accordingly. — Smith  v. 
Coleman,  April  24th  and  26th,  1841. 

WILL, CONSTRUCTION  OF. — BPSCIFIC  BBQUBST. 

j4  general  bequest  of  all  a  testator't  property 
to  a  perton  for  life,  followed  by  an  enu^ 
meration  of  various  parts  of  such  property, 
and  then  an  absolute  bequest  of  those  parts, 
and  all  the  residue  (f  his  property,  to  the 
same  person^  does  not  enlarge  the  life  estate 
into  an  absolute  gift. 

And  in  such  a  case  the  rule  in  Howe  v.  Lord 
Dartmouth,*  that  where  personal  property 
is  bequeathed  fur  life  with  remainders  over, 
and  not  specifically,  it  must  be  converted,  it 
applicable. 

The  bill  in  this  case  was  filed  for  the  admin- 
istration of  a  testator's  estate,  and  a  declaration 
of  the  rights  of  the  parties  interested  therein. 
The  testator  by  the  former  part  of  his  will  be- 
queathed the  whole  of  his  property  to  his  wife 
for  life,  with  remainder  to  her  chilaren  equally. 
He  then  bequeathed  certain  specific  legacies  to 
his  children  and  to  his  wife,  his  furniture, 
clothes  and  books,  and  thus  continued :  *'  As  to 
my  leasehold  house,  1000/.  new  4  per  cent,  an- 
nuities, and  1500/,  3  per  cent,  consols,  all  this 
f  give,  with  the  residue  of  my  property,  to  my 
wSFc." 

K,  Bruce  and  Steer,  for  the  pluntiffs,  con- 
tended that  the  testator  clearly  intended  the 
wife  to  take  only  a  life  interest,  and  that  the  lat- 
ter words  in  the  wiU  were  only  lued  by  him  for 
the  purpose  of  making  a  catalogue  of  the  prop- 
erty which  he  intended  his  wife  to  take  for  life. 
The  rule  was  that  where  real  estate  was  plunly 
given,  the  devise  was  not  to  be  altered  by  am- 
biguous words ;  but  if  the  devise  was  onljr  to  be 
explained  by  subsequent  words,  then  the  inten- 
tion of  the  testator  was  to  be  ascertained  by 
reference  to  the  whole  will.  The  reason  was, 
because  a  devise  of  land  was  necessarily  spe- 
cific, but  it  is  otherwise  with  regard  to  person- 
alty. In  construing  wills,  the  first  duty  of  the 
Court  was  to  make  all  the  words,  if  possible^ 
stand  together,  and  if  that  could  not  he  done 
consistently  with  sense  and  propriety,  then  to 
give  such  a  construction  as  would  best  approx- 
imate to  the  apparent  intention  of  the  testator. 
No  doubt  a  bequest  of  personalty  must  be  con- 
sidered as  an  absolute  gift,Jf  not  otherwise  ex- 
pressed ;  but  here  the  testator  had  expressly 
given  a  life  estate,  and  the  plaintiffs  weretherc- 
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fore  entitled  to  ask  for  a  declaration  tirat  the 
widow  was  entitled  totbe  property  only  for  her 
rife. 

Richardi  and  Rogers,  for  tbc  husband  of  tbe 
widoWyWho  bad  married  a^in,  insisted  on  ber 
ri^bt  to  all  tbe  property  particularly  described 
absolutely,  or  at  all  events  to  sucb  part  of  it  as 
could  be  mchided  in  the  residue  {  for  if  the  first 
and  last  words  of  a  will  were  inconsistent,  the 
last  words  were  always  considered  to  explain 
tbe  meanlni^  of  tbe  testator.  Tbe  question  of 
conversion  could  not  be  held  to  apply,  for 
there  was  no  declaration  in  tbe  will  that  could 
lead  the  Court  to  infer  the  testator  contempla- 
ted  any  cbanf^e  of  bis  propertv  at  his  death ;  but 
on  tbe  contrary,  tbe  whole  ot  the  bequest  bore 
with  it  a  spednc  character.  Pickering  ?.  PkA- 
mw,4  MyLaiidCr.2B9. 

1^  Fke  Chancelior,  after  reading  the  first 
part  of  Ibe  will,  said,  that  according  to  the  li- 
teral reading  it  was  sheer  nonsense,  and  tbe 
Cooit  waa  not  bound,  therefore,  to  put  a  con- 
gtmetiMi  upon  the  whole  of  tbe  will.  The  be- 
quests to  the  children  were  inconsistent  withthe 
supposition  that  the  testator  intended  the  wife 
to  take  the  whole,  and  tbe  latter  part  of  the 
wHl  must  be  considered  as  a  noere  enumeration, 
although  an  imperfect  one,  of  bis  pro|»erty. 

The  rule,  then,  in  ffowe  v.  Lord  Durtmouth 
would  ap|ily,  and  the  wife  must  be  declared  en- 
titled to  the  property  for  her  Bfe,  with  remaind- 
er to  the  children. 

Faugkan  ▼.  Buck,  May  24th,  1841. 

^m9mCiMmsd^ 

[Before  tbe  Pour  Judges.] 

COBRV  OF  ltnQUB8Ta.*-TaBa>PA88. 

'    A  party,  6jt  ^tutmif  a  cmuee  ^  tomflimmt 
4 J  €o!imhm(Hteri  wio  aat  upnn  k^  ika  mat^ 
fen  nmt  he'mg  property  UfiiMm  ikeir  jurh- 
iliethn,  does  not  theret»p  become  tiabte  in 
ftetpnet  mi  the  ouii  e/  ike  pefoen  ngaimt 
whom  he  hoe  thus  eeHketmmim  motion. 
But  the  €ommMoner$  mho  kew  weongtp 
eapcrvheti  tkeir  distretiom  «»  An  etwiemeuft 
and  haoe  uoUd  mithoui  Jueiodktion,  mxi' 
Hakte.    Andoometkeirofiouropwhokaoe 
ue^  under  their  mmrant, 
Lofd  iXmrnn,  C.  J.,  ddtvered  Judgment. 
la  this  ease  there  had  been  a  suit  against  tbe 
present  plainti^  in  k  local  court,  to  recover  a 
small  sum  of  moiicy  alte^^ed  to  be  due  from 
him.    Judgment  was  obtained,  and  his  goods 
were  taken  in  execution.    He  brooght  frespass 
i^nst  the  defendant  Morley,  wbo  bad  sued 
hm  in  the  local  court,  and  against  Ybe  com- 
missioners and  tbe  officers  of  that  court.    At 
the  trial  of  the  cause  before  Lord  Alnnger, 
that  learned  Judge  thought  that  the  defenilant 
ftlorley  was  not  liable,  for  that  he  bad  only 
stated  his  case  to   the   commissioners  and 
asked  them  to  act  upon  it.  but  they  had, 
in  their  own  discretion  acted  upon  his  state- 
ment.    In  his  opinion,  therefore,  the  com* 
.misaioners  who  had,  as  it  then  appeared,  acted 
in  a  matter  which  was  without  their  Juris- 
diction, were  liable  to  the  action.     It  waa 
then  coutend^^  on  behalf  of  the  officers  that 


as  they  bad  acted  mider  the  orders  of  tHet^m. 
midsioners,  and  had  merely  obeyed  the  diret-. 
tion  of  tbe  Court,  of  which  they  were  otfic«r$, 
they  could  not  be  considered  liable  to  the 
action.  B'tt  Lord  Ahinger  was  of  opinioQ 
that  if  tbe  commissioners  bad  no  anthoriy,  ibe 
officers  who  acted  nnder  their  orders  could 
bave  none,  and  be  left  tbe  facts  with  that  opi- 
nion upon  tbe  law  to  the  consideration  of  tbe 
Jury.  A  verdict  was  given  for  the  plaintiff  h% 
against  the  commissioners  and  officers.  A  rnk 
b  u  since  f»een  obtained  to  vet  aside  thut  Terdirt 
on  the  ground  of  misdirection,  and  to  entfr 
the  rerdtct  against  Morley  alone.  We  think 
however,  that  the  direction  was  riglit.  C^kn 
V.  Morgan,^  ii  an  authority  on  this  point,  h  ti 
clear  from  that  and  other  cases  that  a  party  wlio 
merely  originates  a  suit  by  stating"  circom- 
stances  to  commissioners  or  a  magistrate  hav. 
ing  Jurisdiction  in  the  matter,  and  having  so. 
thoritv  to  exercise  his  discretion,  la  granting 
or  refusing  the  application  of  the  party  is  mt 
liable  in  trespass  (or  tbe  consequences  of  haria^ 
msde  such  statement.  A  doubt  was  then 
raised  as  to  tbe  lialnHty  of  thecommiasioaen, 
who,  ft  was  said,  might  not  be  al>le  to  ascenam 
at  the  moment  the  truth  of  such  statement, 
and  whose  duty  it  was  to  awsnrd  process,  on  a 
reasonable  case  being  made  out  to  tbem  for 
their  interference*.  Bnt  we  do  not  agree  witb 
this  reasoning.  They  acted  on  tb«  infbrms- 
tion,  summoned  tiie  party,  heard  the  caac, 
and  awHriled  sixty  if  ays  imprisonment  to  the 
present  plaintiflT*  Tiie  warrant  itself  was  de- 
fective, inasmui'b  as  it  had  not  trnfy  dt»scribtHi 
tbe  Court  of  Requests,  nor  followed  ilie  form 
of  tbe  act  on  which  it  was  granted.  As  to 
this  latter  point,  it  was  said  that  the  mistake 
ought  to  be  considered  the  act  of  their  derl[ ; 
but  at  aft  events  thejr  were  liable  for  barini? 
acted  out  of  their  jurisdiction.  This  defect  of 
jnrisdiction  also  deprives  the  officers  of  tbe 
protection  which  might  otherwise  hare  been 
aflbnied  to  them  by  the  act  of  tbe  Court,  ^a- 
dretn  v  Marrlt^  is  an  authority  in  point.  As 
it  was,  the  warrant  was  nothing  more  than  waptc 
paper.  In  that  case  the  officer  was  misled  by 
the  clerk  of  the  Court  furnishing  him  with  a 
warrant  which  was  good  in  fhnn,  but  which  it 
was  beyond  his  jurisdiction  to  grant  We 
must  apply  the  decision  in  that  case  to  the 
present,  and  the  rule  therefore  which  has  been 
obtained  to  enter  a  verdict  against  the  defend- 
ant Morley  must  be  discharged, 

Garratt  v.  Morley,  T.  T.,  1S41.   Q.  B.  F.  J. 


UANDAMCS.— COMPBITBATIOW. 

A  ptirty  dltmiued  from  an  office  in  a  cor- 
poruiion  ma^,  under  the  provisions  of  tke 
Municipal  Reform  Art,  appeal  to  tie 
Lords  of  ike  Treasury  agaiksi  a  decimo 
of  tke  town  council  on  tke  question  of  tke 
amount  of  compensation^  bat  cannot  appeal 
to  tkem  on  tke  question  of  kis  title  to  ^ 
compensated. 
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Wkerm  ike  Lord§  ^/  ike  Tre^mtrjf  ktr4  de- 
eitied  tkfti  n  parly  vas  entitled  to  compen- 
MtitioM,  and  Atid  then,  frithout  hearing  the 
corporation  OB  thefiesiion  o/amount,fijted 
that  amount,  this  Coart  refuted  a  peremp- 
tory mandamus  to  compel  obedience  to  the 
erdar  ihuM  irregulurt}/  made* 

Lord  DemmoM^  C.  J.  delivered  jadgnent  in 
tliu  caaa^  Tbtt  waa  an  applie^Uon  for  a  pe- 
rempcory  Daadamat  lo  comoiaDd  the  defen- 
daou  lo  execute  a  hft^i,  lo  ^re  conpeMation 
to  m  parly  wlio  had  be^n  low*  clerk  in  the  bo- 
TongU  of  Newbory.  The  town  derk  had  been 
rriDrtvcd^  aa  he  ^eged,  withoiit  cause*  and 
cl«iEn4pd  compeniation  accordiniely.  The  re- 
torn  to  the  mandamua  set  forth  aereral  ini- 
pated  improprietiee  in  the  Cf  ndmct  of  the  town 
clerk,  tach  as  keeping  in  hit  hands  money 
brloDKuig  to  the  corperation»  and  mbma- 
naipD]^  certain  Cbaneei^  snits  in  which  he  had 
been  enf^i^fed  for  the  corporation.  These 
jEroanda  of  complaint,  it  was  contended*  were 
not  ovfficient  Co  justify^  the  dismissal*  as  they 
were  not  connected  with  the  oflSce  of  town 
clerk. 

entitled  So  nanke  that  objection.  He  appealed 
agmiiiat  tiM  motion  to  the  Lords  of  the  Trea. 
Bory,  and  the  defendant  answered  that  he  had 
been  remored  for  miscondsci.  We  have  al« 
ready  decided  that  a  person  removed  from  an 
oflioo  lor  oiiseoidnctt  cannot  appeal  to  the 
Lurds  of  the  Treasury*  to  determine  whether 
an  amotion  for  sitch  a  cause  is  justifiable,  and 
that  they  are  only  entitled  to  say  whether  the 
amoont  of  compensation*  where  any  compen- 
sation  is  to  be  given*  has  been  Axed  by  the 
town  council  at  a  proper  amoont.  They  ore 
not  judges  of  appeal  against  the  decision  of  the 
town  council*  where  the  distnissol  ia  for  miscon^ 
dnct.  Thev  have  here*  however*  declarer!  that 
the  town  clerk  ought  not  to  have  been  dis- 
missed. This  we  are  of  opinion  they  had  no 
right  to  do.  The  question  of  the  right  to 
compensation  having  been  decided  here*  the 
parties  were  at  liberty  to  go  before  the  Lords 
of  the  Treasury  on  the  onestion  of  araomil. 
But  we  do  not  find  that  the  corporation  was 
henrd  on  that  qnestion,4md  therefore  we  think 

that  a  peremptory  mandamus  cannot  issue. 
Rule   for   a   peremptory    mandamns   dis- 

ehargcMl.— 7%tf  Queen  v.  The  Mayor  and  Town 

CouMcU  rf  Newbury^  T.  T.  1S41.    Q.  B.  J^.  J. 

rMcrreB.-p-ns-HfeAnivo. 
fFketfe  m  party  hat  a/uli  opportunity  to  bring 
hie  rate  before  the  Court,  and  neglectt  tu 
tmml  kimMfof  that  opportmmty,  and  hit 
fodo  k  dUokarged  for  want  of  prtniucing 
tujicient  materialtfor  the  Judgment  of  the 
Courts  he  cannot  ifterwardt  come  and  ash 
for  ajyeth  hearing  of  the  totne  application, 

Mr.  Gunning  shewed  cause  against  a  rule* 
tallhig  on  the  prosecutors  to  shew  cause  why  the 
verdict  in  this  case  should  not  be  entered  upon 
ibe  first  (WO  counts  only  of  the  indictment* 
ivhich  was  fbr  the  non-repair  of  a  railway. 
The  short  anstver  to  this  application  is  that  the 
cue*  has  dready  been  before  the  Court,  aniL 


has  been  ^poted  of.  The  trial  took  place  at 
the  summer  assizes  for  Bedfordshire,  m  1838. 
The  verdict  was  then  given  for  the  defendant^ 
bnt  leave  wm  reserved  to  the  prosecutor  to 
momn  to  enter  a  verdict  fbr  the  crown.  ]n 
Michaelmas  term,  1838,  a  rule  waa  obtained 
for  that  purpose.  At  that  time  the  judge's 
notes  were  before  the  Court.  If  a  rule  be  dis- 
charged on  the  ground  that  the  psirty  has  not 
bro«4(ht  before  the  Court  suficieot  materiala 
in  snpport  of  il*  he  will  not  be  alk)wed  to  re^ 
new  the  motion  upon  proper  materials,  if  they 
were  in  exiilence  at  the  time  of  the  first  appli- 
cation* and  might  hove  been  brought  forward. 
That  rule  was  wade  absolute*  and  the  verdict 
was  entered  for  the  crown  generally*  on  aH 
the  counts.  In  the  sohseiiuent  term,  n  rule 
vraa  ohtdned  by  the  defendants  in  the  simie 
terms  as  that  now  before  the  Courts  vis  for 
confining  the  verdict  to  the  first  two  eouota. 
That  rule*  upon  cause  shewn*  was  discharged 
with  coats*  on  the  ground  that  the  notes  of  the 
learned  judge  who  tried  the  came  were  not 
_  _  _  brought  before  the  Court  hy  the  aCBdavit  upon 

But  theViicts  do  noTshev^^hat  heisKWch  the  rnle  was  moved.    The  defondants 

afterwards  obtamed  the  present  rule*  which 
was  drawn  up  on  rending  the  notes  of  the 
learned  judge.  That  rule  uinst  be  discharf  ed. 
The  defendants  should  have  desired  the  plain* 
tiff  to  limit  the  verdict  when  the  rule  was 
argued  in  the  first  insUnee.  And  again: — 
It  is  well  estaltliobed  by  several  decisions 
that  if  a  parU  comes  with  insufik*ient  mate* 
rials  and  at-ks  fi>r  the  interference  of  the  ("ourr * 
and  his  appltcation  is  rtfnsed  by  the  Court 
upon  that  very  ground*  he  cannot  afterwnrds 
renew  his  application.  The  Queen  v.  The 
Leedi  and  Manchetter  Railway,^ 

The  Court  then  called  on 

Mr.  Bylee  to  support  the  rule.  The  judge'9 
notes  would  in  the  first  inetance  have  been 
lirought  before  the  Court*  but  that  the  Court 
itself  declared  that  the  appKcatioo  for  them 
must  be  the  subject  of  a  distinct  motion.  That 
motion  has  accordingly  been  made*  and  the 
notes  are  now  here. 

Lord  Donman,  C.  J.-^We  eannot  depart 
from  the  rule  that  where  a  party  haa  a  full  op* 
portunitv  of  bringine  his  case  before  IheiJourt* 
and  neglects  to  avail  himself  of  that  opportu- 
nity he  cannot  afterwards  be  allowed  to  come 
and  ask  for  another  hearioif. 

Rule  discharged. — TTte  Queen  v.  ne  Inha* 
bitantt  of  Burton,  T.  T.  1841.    Q.  B.  P.  J. 


^tfftn'tf  ilmc^  llntrtirf  Cntirf. 

8BRVICS  OF  PROOB88. — nOt}in>ART  OV  COI^If'* 
TY. — 7BO0F  OF  AFFIRMATITn. 

Wherft  m  writ  qf  tummons  it  terved  on  ode' 
fendant  in  a  county  of  which  he  it  not  de» 
scribed,  and  it  is-  ttrorn  by  the  defendant 
that  the  placet  of  actual  tepoiee  it  more  then 
200  yardt  from  the  boundary  ^  the  two 
eountietf  it  i$  not  eufficimt,  on  an  appiicn' 
tion  to  set  aside  the  s^rrice,  for  the  plain* 
t^  to  twear  that  aeewrding  to  an  euthentie 
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TRINITY  TERM  EXAMINATION. 

Presuming  that  the  subject  of  the  examina- 
tioD  of  persons  applying  to  practise  as  attor- 
neys continues  tu  be  interesting  to  a  large  class 
of  our  readers,  we  have  collected  the  follow- 
ing information  relating  to  the  proceedings  of 
the  present  term. 

The  printed  list  of  names  extends  to  161 
candidates,  bat  of  these  many  had  been  pre- 
Tiously  examined,  and  a  considerable  number 
did  not  leave  their  testimonials  at  the  Law  So- 
ciety. It  appears  that  108  only  attended ;  out 
of  which  102  were  approved,  and  the  remain* 
ing  six  were  not  deemed  fit  to  be  passed  at 
present. 

We  inserted  the  questions  in  our  last  number, 
p.  103,  ante,  arranged  under  different  branches 
of  law  and  practice  for  the  convenience  of  the 
student.  We  have  heard  it  remarked  that 
there  were  a  few  more  questions  than  usual  on 
the  principles  of  the  law.  This  interspersion 
of  principle  with  practice,  is,  we  think  desira. 
ble,  to  ensure  the  sound  knowledge  of  the 
candidate,  and  is  especially  favorable  to  those 
who  come  from  the  country. 
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I^ouie  of  liMxtii. 

For  holding  Petty  Sessions  and  SummaryTriali. 

Earl  Dctod. 
Jurbdiction  of  tbe 
[For  2d  reading.] 

[For  2d  reading;.] 
For  2d  reading.] 
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map  the  dittnnce  of  the  place  ofeervice  is 
leu  than  200  sfards  from  the  county  boun- 
dary. 

In  this  case  a  writ  of  summons  had  been 
issued,  and  in  it  the  defendant  was  described 
/u  resident  in  the  county  of  Middlesex,  and  the 
writ  was  served  at  Serjeant's  Inn,  Fleet  Street. 

Newton  moved  for  a  rule  to  shew  cause  why 
this  service  should  not  be  set  aside,  on  the 
ground  that  the  place  of  service  was  more 
than  200  yards  from  the  boundaries  of  the 
county  of  Middlesex.  It  was  sworn  that  this 
.was  the  case,  and  that  there  was  no  dispute  as 
to  the  boundary  of  the  county. 

Petendorjff  shewed  cause,  and  produced  an 
affidavit,  in  which  it  was  sworn  that  the  place 
of  service  appeared,  on  examining  an  authentic 
map,  to  be  less  than  200  yards  from  the  bonn- 
daiy  of  the  county  of  Middlesex,  and  the  city 
of  London.  Therefore,  it  was  submitted,  that 
according  to  the  provisions  of  the  Uniformity 
of  Process  Act,  the  service  was  regular. 
•  fFightman,  J.,  thought  that  it  did  not  suf- 
ficiently appear  from  the  affidavit  in  answer, 
on  the  part  of  tbe  plaintiff,  that  the  distance  ef 
the  place  at  which  the  actual  service  was  ef- 
fected, was  not  more  than  200  yards  from  the 
.boundarv  of  tbe  city  of  London  and  county  of 
M  iddlesex.  The  rule  must,  therefore,  be  made 
absolute. 

Rule  absolute.— /*A^rtre»0(/  v.  Dobin,  T.  T. 
1841.    Q.  B.  P.  C. 


[In  Committee.] 
To  limit  the  Criminal 

Quarter  Sessions. 
Tithes  Recoverv. 
Double  Costs,  &c. 

To  amend  the  Law  of  Principal  and  Factor 
Charitable  Trusts.  \Fqx  2d  readmg.] 

To  amend  the  Administration  of  Justice  is 

Chancery  Act.         The  Lord  Chancellor. 
[For  2d  reading.] 

Howie  of  Conmoiitf . 

To  remove  objections    to  the  admission  of 
evidence  on  the  ground  of  interest. 
[In  Committee.]  Mr.  C.  BuUer. 

To  allow  Writs  of  Error  in  Mandamut. 

Sir  F.  PoUock. 
Administration  of  Justice  in  Boroughs. 

[In  Committee.]  Attorney  General. 

Designs  Copyright.  [For  2d  readinf^.} 

To  exempt  Tithes  from  Parochial  Assessmeots. 

Mr.  Hodgei. 
To  amend  the  Law  of  Sewers. 

[For  3d  reading.] 
Church  Rates  Abolition.       [For  2d  reading.] 

BilU  paeted. 

Copyholds. 
Charitable  TrusU. 
Turupike  Roads. 
Frivolous  Suits, 
Stamps  on  Law  Proceedings, 
Felony  Explanation. 
Exeter  Small  Debts  Court. 
Wigan  Small  Debts  Court. 
Newark  Small  Debt  Courts. 

BHU  postponed, 

Coimty  Courts. 
Bankruptcy,  Insolvency,  &c. 
Administration  of  Justice  in  Equity. 
Appellate  Jurisdiction. 
County  Coroners. 
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We  shall  be  able  at  an  early  period  after  the 
end  of  the  present  session,  to  dispose  of  our 
arrear  of  correspondence. 

"  A  Student "  is  referred  to  Mr  Whishaw's 
Law  Dictionary,  which  we  think  will  aas^ver 
his  purpose. 

Again  we  beg  that  our  correspondents  who 
senu  Queries,  wiU  previously  turn  to  their 
books. 

The  letters  of  ••  One,  &c.  j"  M.  U.;  "Lec- 
tor ;'*  and  O.  S.,  shall  be  attended  to. 

We  are  glad  to  announce  that  &n  edition  of 
the  Copyhold  Act,  with  ample  notes  ezplao*- 
tory  of  tbe  provisions  of  the  act,  by  Mr.  Bolli 
Rouse,  will  be  published  early  next  teeek. 
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SATURDAY,  JUNE  19,  1841. 


■  ■       '*  Quod  iftftf  is  ad  Hot 
P^rtinet,  et  oescire  malum  eit,  agitamut. 
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CHANGES  IN  THE  LAW, 

IK  TUB  P1LB8ENT. SESSION  OF  PAKLIAMBNT. 
No.  VI. 

THK  COnrHOI«0  AND  eUSTOMART  T£N1JR£ 
ACT. 

Anal^m  of  the  Act. 

I.  CoBunissioners  and  assistant    commis- 

sioners, their  duties  and  powers,  ss.  1 
to  10  ;  and  see  s.  20,  39  to  44. 

II.  Persona  under  disabilities,  ss.  II  &  12; 

and  see  a.  56. 
HI.  Meetings  to  effect  a  general  commuta- 
tion of  the  manorial  righU  of  the  te- 
nants of  a  manor,  ss.  13  to  19. 

IV.  Suits  and  differences  as  to  manorial 
rights  or  boundaries  of  a  manor,  may 
be  referred  to  arbitration,  s.  21. 

V.  AgieemeDt  &r  ccmmmtation,  ss.  22,  23. 
YI.  Appointment  of  valuem  and  yaluation, 

88.  24  to  30. 

Vn.  Schedule  of  apportionment,  is.  31  to 
35. 

VIIL  After  confirmation  of  schedule  of  ap- 
portionment, rent-charge  and  fixed  no- 
minal fine  to  be  paid  in  Ueu  of  rents, 
fines,  and  heriots,  ssy  36,  37. 

IX.  Diiputes  touching  the  right  to  or 
•mount  of  any  fines  or  other  manorial 
payments  or  incidents,  may  be  heard 
by  conunissioners,  subject  to  appeal, 
ss.  39  to  42. 

X.  Witnesses,  ss.  43,  44. 

XI.  Piorisions  relating  to  tent-charge,  ss. 
45  to  51. 

XII.  Voluntary  oommutationa,  as.  $2  jto  55. 

XIII.  Voluntary  enfiranchiaements,  ss.  56 
to  64. 

XIV.  General  expenses  under  the  act,  ss.  65 
to  70. 

VOL.  XXII,— KO,  660. 


XV.  Enfranchisement  consideration,  how  to 
be  paid,  raised,  and  appropriated,  ss. 
70  to  76,  78. 

XVI.  Compensation  to  steward,  s.  77^ 

XVII.  After  oonfirmation  of  apportionment, 
&c.,  in  cases  of  commutation  custo* 
mary  modes  of  descent  to  cease,  and 
the  lands  to  descend  and  be  subject  to 

■  dower  and  curtesy  in  like  manner  as 
freehold  lands,  except  in  Kent,  ss.  79, 
80 ;  and  see  s.  82. 

XVIII.  After  enfranchisement,  lands  to  be- 
come  freehold,  subject  to  the  enfttin- 
chisement  consideration  t  commonable 
rights  to  remain,  s.  8 1 . 

XIX.  Ckuses  improving  the  tenure,  ss.  84 
to  92. 

XX.  Agreements,  apportionments,  &c.  not 
to  be  liable  to  stamp-duty. 

XXI.  False  evidence  to  be  deemed  per- 

XXII.  Limitation  of  actions  against  com- 
missioners, &c.  ss.  95,  96. 

XXIII.  Partial  exemption  of  crown  manors 
from  the  operation  of  the  act,  ss.  97 
to  99. 

XXIV.  Limite  of  act,  s.  100. 

XXV.  Interpretation  clause,  s.  102. 

An  Act  for  the  Commutation  qf  certain  Ma^ 

norinl  Rights  in  respect  of  Lauds  </  Copp-' 

hold  and  Customary  Tenure,  and  in  respect 

0/ other  lands  sultjeot  to  such  rights  ;    and 

forfaciiitatingthe  enfranchisement  of  such 

lands,  and  for  the  improtement  cf  smA 

tenure, 

1.  Preamble,  Appointment  of  commissioners,, 

—  Whereas  it  is  expedient    to  proridc  the 

means  for  an  adequate  compensation  for  the 

rents,  fines,  and  heriots  payable  to  the  lords  of 

manors  in  respect  of  lands  of  copyhold  and 

customary  tenure,  and  in  respect  of  other 

lands  subject  to  such  payments,  or  anjr  of 

tliexn,  and  for  facilitatini?  the  voluntary  enfran- 
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cbiscment  of  such  lands,  and  for  iiupro?iu||; 
such  tenure ;  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  witli 
the  advice  and  consent  of  the  lords  spiritual 
.  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  "The  Tithe  Commissioners  for 
England  and  Wales"  for  the  time  being  shall 
be  the  commissioners  for  carrying  this  act  into 
execution ;  and  that,  should  the  same  not  he 
fully  carried  into  effect  before  the  duties  of  the 
said  tithe  commissioners  shall  cease,  it  shall  be 
lawful  in  such  case  for  one  of  her  majesty's 
principal  secretaries  of  jtate  to  appoint  any 
number  of  fit  persons  to  be  commissioners  to 
carry  this  act  into  execution,  in  the  place  of 
such  commissioners  so  ceasing  to  act,  and  at 
pleasure  to  remove  any  one  or  more  of  the 
commissioners  so  appointed,  so  that  the  num- 
ber of  commissioners  shall  never  exceed  three ; 
and  upon  every  vacancy  in  the  office  of  com- 
missioner some  other  fit  person  shall  be  ap- 
pointed to  the  said  office  in  like  manner ;  and 
until  such  appointment  it  shall  be  lawful  for 
the  remaining  commissioners  or  commissioner 
to  act  as  if  no  such  vacancy  had  occurred. 

2.  Sl/fle  of  commismnerit.  To  have  a  com- 
mon seat.  Instrumente  sealed  io  be  received  in 
evidence,'^And  be  it  enacted,  that  the  commis- 
sioners actioj;  in  the  execution  of  this  act  shall 
be  styled  "  The  Copyhold  Commissioners,'' 
and  shall  have  their  office  in  London  or  West- 
minster ;  and  they,  or  auy  two  of  them,  may 
sit  from  time  to  liine,  as  they  deem  expedient, 
as  a  board  of  commissioners  for  carrying  this 
act  into  execution ;  and  the  said  commis- 
sioners shall  cause  to  be  made  a  seal  of  the 
same  board,  and  shall  cause  to  he  sealed  or 
stamped  therewith  all  a^'reements  and  awards 
or  apportionments  contirmed  by  the  said  com- 
missioners in  pursuance  of  this  act ;  and  all 
such  agreements,  awards,  apportionments, 
iind  other  instruments  proceeding  from  the 
said  board  ,or  copies  thereof,  purporting  to  be 
sealed  or  stamped  with  the  seal  of  the  said 
board,  shall  be  received  in  evidence  without 
any  further  proof  thereof;  and  no  agreement, 
award,  or  apportionment  shall  be  of  any  force 
unless  the  same  shall  be  sealed  or  stamped  as 
aforesaid. 

3.  Commissioners  to  rrport  to  tfcretary  of 
state,  Annual  report  to  be  laid  before  parlia. 
ment, — And  be  it  enacted,  that  the  said  com- 
missioners shill  from  time  to  time  give  to  any 
one  of  her  Majesty's  principal  secretaries  of 
state  such  information  respecting  their  pro- 
ceedings, or  any  part  thereof,  as  the  said  prin- 
cipal secretary  of  state  shall  re<|uire,  and  shall 

-  once  in  every  year 'send  to  one  of  the  principal 
secretaries  of  state  a  general  report  of  their 
proceedings ;  and  every  year  sucii  general  re- 
port shall  he  laid  before  both  honsen  of  parlia- 
ment within  six  weeks  after  the  receipt  of  the 
same  by  such  principal  secretary  of  state  if 
parliament  be  sitting,  or  if  parliament  be  not 
sitting  then  within  six  weeks  after  the  next 
meeting  thereof. 

4.  Power  to  appoint  and  remove  atttstant  com* 
mission^rs,  secretary,  Sfc, — And  be  it  enacted^ 


that  it  shall  be  lawful  for  the  said  commii- 
sioners  from  time  to  time  to  employ  such  of 
the  assistant  commissioners  appointed  ooder 
the  provisions  of  an  act  passed  in  the  sixth  lad 
seventh  years  of  the  reign  of  his  late  Msjcsty 
King  William  the  Fourth,  and  intitaled 
"an  Act  for  the  Coniimutation  of  Tithes  io 
England  and  Wales,'*  as  they  shall  see  fit,  or 
to  appoint  a  sufficient  number  of  other  per- 
sons to  be  assistant  commissioners,  and  aho  a 
secretary,  assistant  secretaries,  and  all  such 
clerks,  messengers,  and  officers,  as  they  shall 
deem  necessary,  and  to  remove  such  assistant 
commissioner,  secretary,  assistant  secretirie?, 
clerks,  messengers  or  officers,  or  any  of  tbf oi, 
and  on  any  vacancy  in  any  of  the  «aid  offices 
to  appoint  some  other  person  to  the  vacant 
office ;  and  the  persons  so  employed  or  ap- 
pointed shall  assist  in  carrying  this  act  into 
execution,  at  such  places  and  in  aiich  manner 
as  the  said  commissioners  may  direct:  pro- 
vided always,  that  the  said  commissioners 
shall  not  appoint  more  than  ten  such  assistant 
commissioners  to  act  at  any  one  time,  unless 
the  lord  high  treasurer,  or  any  three  or  more 
of  the  commissioners  of  her  Majesty's  trea- 
surv  of  the  United  Kingdom  of  Great  Britain 
ana  Ireland,  shall,  in  the  case  of  each  such  ad- 
ditional appointmeixt,  c<msent  thereto;  pro- 
vided further^  that  the  nurni)er  of  such  clerks, 
messengers.,  and  officers  shall  be  subject  to  the 
like  consent. 

6,  No  commissioner  to  sit  in  the  H<meof 
Commons,  And  be  it  enacted,  that  no  com- 
missioner or  assistant  commissioner  appointed 
as  aforesuid  shall  during  the  continuance  of 
such  office  be  capable  of  being  elected,  or  of  sit- 
ting as  a  member  of  the  House  af  Commons. 

6.  Operation  of  act  as  to  appointmentt  Ih 
mited  to  Jive  pears, — And  be  it  enacted,  that 
no  commissioner  or  as>istaiit  commissioner, 
secretary,  or  other  officer  or  person  so  to  be 
appointed,  shall  hold  his  office  for  a  longer 
period  ihan  five  years  next  after  the  day  of  the 
passing  of  this  act,  and  thenceforth  until  tbe 
end  of  the  then  next*  session  of  parliament; 
and  after  the  expiration  of  the  said  period  of 
five  years  and  the  then  next  session  of  parlia- 
ment so  much  of  this  act  as  authorizes  such 
appointment  shall  cease. 

7.  Salaries  and  alloteances,  —  And  be  it 
enacted,  that  tlie  salaries  of  the  commissioners, 
the  allowance  to  the  assistant  commissioners, 
and  the  salary  of  the  secretary,  assistant  secrt"- 
tarie«,  clerks,  messengers,  and  other  officers  to 
be  appointed  under  this  act,  shall  be  from  time 
to  time  regulated  by  the  lord  high  treasurer  or 
the  commissioners  of  her  majesty's  treasury, 
or  any  three  of  them :  provided  always,  that 
the  salary  of  a  commissioner  shall  not  exceed 
the  sum  of  two  thousand  pounds  a  year,  includ- 
ing any  salary  to  which  he  may  he  entitled  under 
liie  suiii  act  of  his  late  majesty  King  William  the 
Fourth  ;  nor  the  allowance  to  an  assistant  com- 
missioner the  sum  of  three  pounds  for  everyday 
that  he  shall  be  actually  employed  or  travelling 
in  the  performance  of  the  duties  of  his  office,  in* 
eluding  any  allowance  to  which  he  msy  be  en- 
titled under  the  said  act;  nor  the  talary  of  the 
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secretary  the  sum  of  eii;]it  hundred  pound?  & 
year ;  and  that  the  salariL's  of  the  assistant  se- 
cretaries, clerks,  messengers,  and  other  offi- 
cers shall  be  in  fit  proportion :  provided  also, 
that  the  said  lord  high  treasurer  or  commission- 
ers of  her  majesty's  treasury  may  allow  to  any 
commissioner  or  assistant  commissioner,  secre- 
tary, assistant  secretary,  clerk,  mesiseni^er  or 
other  officer^  any  such  reasonable  travelling  or 
other  expenses  as  may  have  been  incurred  by 
him  in  the  performance  of  his  duties  under  this 
act,  in  addition  to  his  salary  or  allowance 
respectively. 

8.  To  be  paid  oui  of  comoiidated /Und,^ 
And  be  it  enacted,  that  the  salaries,  allowances, 
and  travelling  and  other  expenses  of  the  com- 
misjionerj,  assistant  commissioners,  secretary 
assistant  secretaries,  clerks,  messengers,  and 
officers  as  aforesaid,  and  all  other  incidental 
expenses  of  carrying  this  act  into  execution 
not  herein  otherwise  provided  fo^  shall  be  paid 
by  the  lord  high  treasurer  or  the  commission- 
ers of  her  majesty's  treasury  out  of  the  consol- 
idated fund  of  the  United  Kingdom  of  dreat 
Britain  and  Ireland. 

9.  Dedarntion  q/*  commissioners,  fyc, — And 
be  it  enactedj  that  every  commissioner  shall, 
before  he  shall  enter  upon  the  execution  of  his 
office,  make  the  following  declaration  before 
one  of  the  judges  of  her  majesty's  Courts  of 
Queen's  Bench  or  Common  Pleas,  or  one  of 
the  barons  of  the  Court  of  Exchequer ;  (that 
is  to  say,) 

"I  tA.B.;]  do  solemnly  declare,  that  I  Will  faith- 
fully, impartially,  and  honestly,  according 
to  the  best  of  my  skill  and  judgment,  fulfil 
all  the  powers  and  duties  of  a  commissioner 
tinder  an  act  passed  in  the  fourth  vear  of  the 
reign  of  Queen  Victoria,  intituled  [^here  sei 
forth  the  title  0/ this  act,] 
And  that  every  such    assistant  commissioner 
shall,  before  he  shall  enter  upon  the  execution 
of  his  office,  make  the  like  declaration  (substi- 
tuting the  words  "  assistant  commissioner"  for 
the  word  "  commissioner^'  before  such  judge  or 
baron,  or  before  any  two  justices  of  the  peace 
for  the  county,  riding,  division,  liberty,  or  ju- 
risdiction wherein  such  assistant  commissioner 
shall  be  resident  at  the  time  of  his  appoint- 
ment, or  before  a  master  extraordinary  m  hefr 
majesty's  high  court  of  Chancery;  and  the  ap- 
pointment of  every  such  commissioner  and  as- 
sistant commissioner,  with  the  time  when,  and 
the  name  or  names  of  the  judge,  baron,  justices 
or  roaster  extraordinarr  before  whom  he  shall 
have  made  the  declaration  as  aforesaid,  shall  be 
forthwith  published  in  the  London  Gazette. 

10.  Commissioners  may  delegate  pttwers,  ^c, 
—And  be  it  enacted,  that  the  said  commission- 
ers may  delegate  to  their  assistant  commis- 
sioners, or  to  any  one  or  more  of  them,  such 
of  the  powers  hereby  given  tu  the  said  commis- 
sioners as  the  said  commissioners  shall  think 
fit,  except  the  power  to  confirm  agreements,  a* 
wurds,  or  apportionments,  or  to  frame  forms  of 
Si^reements  and  other  instruments,  as  herein- 
after provided,  or  to  do  tmy  act  herein  requir- 
ed to  be  done  under  the  seal  of  the  said  commis- 
sionen ;  and  the  powers  so  delegated  shall  be 


exerc'sed  under  such  regulations  as  the  saiti 
commissioners  shall  direct ;  and  the  said  com* 
misioners  may  at  any  time  recall  or  alter  all  or 
any  of  the  powers  delegated  as  aforesaid,  and» 
notwithstanding  the  delegation  thereof,  may 
act  as  if  no  such  delegation  had  been  made ; 
and  all  acts  done  by  any  such  assistant  com* 
mUsioncr  in  pursuance  of  such  delef^ted  pow- 
ers shall  be  obeyed  by  all  persons  as  if  they  had 
proceeded  from  the  said  commissioners,  and 
the  non-observance  thereof  shall  be  punisha- 
ble in  like  manner. 

\\,  In  case  lord  or  tenants  under  disabiUtiei, 
— And  be  it  enacted,  that  whenever  the  lord 
or  tenant  of  a  manor,  or  any  person  interested 
in  any  question  or  right  connected  with  any 
commutation  or  enfranchisement  under  this 
act,  shall  be  a  minor,  idiot,  lunatic,  feme  cov* 
ert,  or  under  any  other  legal  disability,  or  shall 
be  beyond  the  seas,  the  guardian,  trustees, 
committee  of  the  estate,  husband  or  attorney 
of  such  person  respectively,  or  in  default  there- 
of^ or  in  case  the  party  interested  shall  be  nn- 
known  or  not  ascertained,  then  such  person  as 
may  be  nominated  for  that  purpose  bv  the  said 
CO mmisslo tiers  under  their  hands  and  seal,  af- 
ter due  inquiry  shall  have  been  made  by  them 
as  to  the  fitness  of  such  person,  shall  for  the 
purposes  of  this  act  be  suhstituted  in  the  place 
of  such  lord,  tenant  or  other  person  ;  provided 
always,  that  If  any  lord,  tenant  or  other  person 
interested  as  aforesaid^  shall  be  a  trustee  for 
charitable  purposes,  and  the  annual  value  of 
the*  charity  estate  shall  exceed  fifty  potinds^ 
such  trustee  shall  not  sign  any  agreement  or 
power  of  attorney,  or  join  in  any  proceedings 
under  this  act,  without  an  order  of  her  majes- 
ty's High  Court  of  Chancery,  to  be  applied  fot 
by  petitioti ;  but  on  such  order  being  obtainedi 
or  if  the  annual  value  of  the  charity  estate  shall 
not  exceed  fifty  pounds,  such  trustee  may  sign 
any  agreement  or  power  of  attorney^  and  other- 
wise join  in  any  proceedings  under  this  act,  as 
if  he  had  been  beneficially  interested  in  such 
charity  estate. 

12.  jlg-ent  may  be  appointed  by  power  of  at^ 
tofney.—And  be  it  enacted,  that  it  shall  belaw» 
ful  for  any  lord  or  tenant  of  a  manor,  or  any 
other  person  interested  in  any  commutation 
under  this  act,  by  a  power  of  attorney,  given 
in  writing  under  his  hand,  or^  in  the  case  of  a 
corporation  aggregate,  under  the  common  seal 
of  such  corporation,  from  time  to  time  to  ap- 
point an  agent  to  act  for  him  in  carrying  into 
execution,  the  provisions  of  this  act ;  and  all 
things  which  by  this  act  are  directed  or  author*" 
ized  to  be  done  by  or  in  relation  to  anv  person 
may  be  fully  done  by  or  in  relation  to  tne  agent 
so  duly  authorized  of  such  person)  and  every 
such  agent  shall  have  full  power,  in  the  name 
and  on  behalf  of  his  principali  to  concur  in 
and  execute  any  agreement  and  vote  in  any 
question  ari&ing  out  of  the  execution  of  this 
act,  and  make  any  inspection  and  sign  aiw  no^ 
tice  of  objection  under  the]  provisions  of*^  this 
act  ,*  and  every  person  shall  be  bound  by  the 
acts  of  any  such  agent,  according  to  the  au- 
thority committed  to  him,  as  fully  as  if  the 
principal  of  such  agent  had  so  acted ;  and  the 
K  2 
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power  of  attorney  under  wlilcli  the  agent 
•haVl  have  acted,  or  a  copy  thereof  au- 
thenticated bv  the  signature  of  two  eredible 
witnesses,  shall,  at  the  first  meetinfr  under  the 
act,  attended  by  such  attorney  under  such 
power,  or  whenever  requested  by  the  chairman, 
or  l»y  any  other  interested  parly  present  at 
such  meeting,  be  delivered  to  the  chairman 
lor  the  tiure  beinj^,  and  the  same  or  any  like 
ropy  shall  be  appended  to  every  agreement 
execute<I  by  any  such  attorney,  and  shall  be 
eent  with  it  to  the  office  of  the  said  commis- 
sioners as  hereinafter  provided  :  Provided  al- 
ways, that  if  any  person  havinor  made  such  an 
appointment,  shnll  deliver  notice  in  writing  or 
Hurler  a  common  seal  (as  the  case  may  require) 
of  the  revocation  thereof  to  the  chairman  at 
any  such  meeting,  no  act  which  shall  be  done 
hy  the  person  so  appointed  after  the  delivery 
of  such  uotice,  without  a  fresh  appointment, 
shall  bind  the  principal ;  and  any  such  power 
in.iy  be  in  the  torm  jfoliowi ng ; 

"  Manor  of  in  the  county  of 

*'  I,  [A.  B.]  of,  &c.,  lord  [or,  copyholder, 
customary  tenant,  or,  freeholder,  m  the 
ca  e  may  be]  of  the  said  manor,  do  hereby 
appoint  C.  O.,  of,  &c ,  to  be  my  lawful 
attorney  to  act  for  me  in  all  respects  as  if 
I  myselif  were  present  and  acting  in  the 
execution  of  an  act  passed  in  the  fourth 
year  of  the  reign  of  ner  present  Majesty, 
intituled,  {here  inirrt  the  title  of  this  act,] 
Dated  this  dav  of  one 

thousand  eight  hunared  and 
(signed)  A.  R" 
.  13.  Meetinat  at  which  lord  and  three-fburths 
in  numher  and  three-fourtha  in  value  of  tenants 
fhfty  azree  on  terms  of  commutation,  which  shail 
hind  all.  Twenty-one  days*  nottne  to  he  given, 
ttnd  to  be  twice  advertised-^Aml  be  it  enacted, 
that  any  lord  or  lords  of  any  manor,  whose  in- 
terest shall  not  he  less  than  one- fourth  of  the 
whole  annual  value  of  such  manor,  or  any  ten- 
ant or  tenants  of  any  manor  to  the  number  of 
ten,  or  when  there  shall  not  be  so  many  tenants 
as  ten,  then  one-hatf  of  the  tenants  of  such  ma- 
nor, may  call  a  meeting  of  the  lords  and  tenants 
of  such  manor,  by  notice  thereof  in  writing 
under  hia  or  their  hands,  to  be  affixed  at  least 
twenty-one  days  before  such  meeting  on  the 
principal  outer  door  of  the  church  of  the  parish 
within  the  limits  of  which  the  said  manor  or  the 
greater  part  thereof  in  value  extends,  or  on  the 
door  or  on  some  conspicuous  part  of  some  house 
AT  building  wherein  the  courts  for  the  said 
manor  are  usually  held,  and  to  be  twice  at  least 
within  such  twenty-one  days  inserted  in  some 
newspaper  (or  once  in  each  of  two  newspapers 

Imblished  in  successive  weeks)  generally  circu- 
ated  in  the  county  within  which  the  said  ma- 
nor or  the  greater  part  thereof  in  value  ex- 
tends, fur  the  purpose  of  muking  au  agree- 
went  for  the  s^eneral  commutation  of  the  rents, 
fines  and  heriots  thereafter  to  become  due  in 
respect  of  lands  holden  of  such  manor,  and  of 
the  lord's  rights  in  timber:  and  evervlord  and 
tenant  attending  such  meetings  shall  bear  his 
own  expenses  of  attendance  ;  and  the  lord  and 
tenants  who  shall  be  present  at  any  such'meet- 


ing  called  as  aforesaid,  such  tenants  not  being 
less  in  number  than  three-fourths  of  the  tenants 
of  such  manor,  and  the  interest  of  the  lord  and 
the  interest  of  the  tenants  in  the  manor  and 
lands  respectively  not  being  less  than  three- 
fourths  of  the  interest  in  the  value  thereof  re- 
spectively, computing  the  interest  of  tenants 
as  hereinafter  is  provided,  may  proceed  to 
make  and  execute  such  an  agreement  as  is 
hereinafter  mentioned  for  the  comrantatiun  of 
the  rents,  fines  and  heriots.  thereafter  to  become 
due  in  respect  of  the  lands  holden  of  the  said 
manor,  and  of  the  lord's  rights  in  timber  ;  and 
if  expressly  agreed  between  such  lord  and 
tenants,  the  commutation  may  be  made  to  ex« 
tend  to  rights  in  mines  and  minerals,  but 
otherwise  shall  not  extend  to  or  affect  such 
rights;  and  thereupon  such  agreement  shall  be 
reduced  into  writing,  and  a  memorandum  ot 
minute  thereof  shall  be  signed  by  the  persons 
so  agreeing  to  such  commutation,  or  bj  their 
respective  agents. 

14.  Terms  on  which  agreement  may  be  made. 
— And  be  it  enacted,  that  such  agreement  for 
a  commutation  of  the  rights  of  the  lord   may 
be  for  the  payment  of  an  annual  sum  by  way 
of  rent-charge,  and  of  a  small  fixed  fine  upon 
death  or  alienation,  which  shall  in  no  case  ex- 
ceed the  sum  of  five  shillings,  such  reotcharsre 
tocommence,  either  in  whole  or  in  part,  accord- 
ing as  the  said  commissioners  shall  direct,  from 
the  date  hereinafter  mentioned,  (ej&cept  where 
otherwise  directed  by  the  said  cummi:<sioners) 
and  to  be  valued  and  variable  (when  such  reut- 
charge  shall  exceed  twenty  shillings),  accord- 
ing to  the  price  of  corn,  in  like  manner  as  is 
mentioned  and  provided  with  regard  to  the 
tithe  commutation  rent-charge  in  and  by  the 
said  act  for  the  Commutation    of  Tithes  in 
England  and  Wales ;  and  the  amount  of  every 
such  rent-charge  may  be  specifically  stated  in 
such  agreement,  or  separate  rent-charges  may 
be  therein  agreed  upon  lietween  the  lord  and 
any  one  or  more  tenants,  parties  to  the  agree- 
ment, or  the  agreement  may  provide  that  the 
entire  rent-charge  though  staled  therein,  shall 
be  subject  to  increase  or  diminution  by  the 
valuers  to  be  appointed  as  hereinafter  men- 
tioned to  such  an  amount  per  centum  as  shall 
l>e  therein  expressed,  or  that  such  separate 
rent-charges  as  aforesaid  sh<ill  be  subject  t:) 
increase  or  diminution  to  a  given  amount  per 
centum,  in  certain  events  to  be  specified  in  the 
agreement ;  aAd  the  agreement  may  also  de- 
termine the  apportionment  for  each  tenant,  or 
it  may  provide  that  the  entire  rent- charge,  or 
the  apportionment  thereof,  shall  be  fixed  by 
such  valuers,  subject  to  the  approbation  of  the 
said  commissioners ;  aiid  it  may  be  agreed  thai 
BO  much  of  the  rent- charge  to  be  apuortioned 
as  aforesaid  in  respect  of  the  lands  of  any 
tenant  as  shall  be  in  lieu  of  fines,  or  other  ma- 
norial rights  to  which  such  tenant  would  not 
be  liable  thereafter  during  his  tenancy,  shall 
not  commence  until  the  period  of  the  next 
act  or  event  on   which  a  fine  or  such  other 
manorial  right  would    have  become  payable 
or  due,  and  that  the  amount  of  such  rent- 
charge  shall  be  then  increased  accordingly: 
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but  mch  ^greemenl  AmU   not  Qx    the  time 
fur  the  ootm^iiccnent  of  the  reiiuckarge 
to  be  apportioned   io  respect  of   the  lauds 
of  any  tenant  who  shall  not  he  party  to  such 
a^reenent ;  and  all  other  provisions  may  be 
made  for  carrying  into  execution  the  inten- 
tiou  of  the  parties  and  of  this  act,  so  that  no- 
Uiiuj^iusuch  ai^reement  (contained  unless  every 
tenant  included  therein  shall  he  a  party  there- 
.to)  &haU  exdude  or  prevent  the  exercise  of 
ih«  powers  hereinafter  contained  for  appor- 
tioQmfr  the  rent  charge  accordin/r  to  the  par- 
ticular circaaMtaoces  of  each  tenement*  aad 
for  the  relief  of  tenants  for  life  and  other  per- 
soaa  m  the  cases  Jierdnafter  provided  for;  and 
sui'b  atsrecment  may  (ix  a  scale  of  lew  to  be 
payable  to  tihe  steward  irom  and  after  the  con- 
iirdiation  of  the  apportionment,  hut  so  never^ 
Uieles8  OS  not  to  alt'cct  the  interevts  of  any 
(tenftrd  in  office  at  the  tiute  of  Ahe  passing 
of  4bi(}  act,  who  shall   hold  his    oihce  lor 
life  or  during    good  hehaviuur,    or  of  any 
steward  of  a  uifuior  so  in  ,oflke  as  aforesaid, 
wbere  the  usage  ^ball.have  been  such  as,  in  the, 
opiuit^Q  of  the  ««id  commisaioaers,  to  lead  to  a 
just  ej^peeiationith«t  .the  steward  will  hold  bis 
office  during  his  life  or  goofl  behaviour,  imd 
sucb  Hgreement  way  provide  for  the  costs  (if 
tbe  pruceediufifs  under  this  .act,  snbieot  to  Ihe 
app(Mbation  of  the  said  CQip mission ers  t  Pro- 
vided always,  thfit  in  case  ik  doubt  or  .differ- 
eoce  gi  to  .the  su^dency  of  tntecest  of  the 
parties. to  miy  such  agreement, .the  dedsion  of 
the  ^aid  commissioners  thereon  shall  be  con- 
c\\m\t;  and  ciecy  agreement  so  made  and 
executed,  and  couhrmed. in  manner  hereinafter 
mentioned,  shMl.be  binding  on  all  persons  in. 
ttrested  in  aiich  manor  or  kntls. 

16.  iUftnmviitiion  map  iaite  place  in  eon^idera^ 
<w»  •fa  ^ne  on  druih  or  uUennthn.-^^nA  be  it 
euiicied,  ^at  such  agreement  for  a  commuta^ 
tioa  of  tberighU  of  the  lord  as  aforesaid,  may 
aUube  for  the, payment  of  a  fine  on  death  or 
aiiflnation,  or  at  auy  fixed  period. or  periods, 
to  be  agi^eed  upon  .by  th«  parties,  every  such 
nue  to  l)€  fixed  by  the  agreement  or  to  be  sub- 
ject to  increase  or  diminution  by  the  valuers, 
to  be  appoiuted  as  hereinafter  mentioned,  to 
sucb  ^Q  amount  per  centum  SiA  shall  be  ex- 
pieited  in  such  agreement,  but  in  dther  case 
to  be  valued  ia  bjishehi.of  wheat,  barley  and 
oats,  m  the  same  manner  as  the  tithe  commu- 
Mtu>n  renl^charge,  and  to  be  subject,  ia  like 
ujanncrassuch  rent-charge,  to  variation  ac- 
cordm|(  to  the, prices  ascertained  by  theadver- 
ij^emeut  provided  for  l^.ihe  said  act  for  the 
.Uinmutation. of  Tithes  in  Enghindand  Wales, 
to  »>e  published  next  before  Uie  time  of  the 
jappeumg  of  the  act  or  eveut  on  which  the 
JttMhaJl  become  payable. 

lo.  PrwitiimMl  a^eement.  -t-  And  be  it 
^nacted,  that  the  said  lord  and  tenants  present 
"*"*^".  meeting  shall  elect  a  chairman  (the 
!;  ?.  !•**  Aord.beiog  reckoned  as  equJi  to 
«>»*etbirdof  the  whole  number  of  votes,  and 
r  J  7'*^  ^  ^^«  tenants  bang  reckoned  indi- 
;'^«*liy.)..wbo.8hall  forthwith  .pmeeed  to  as- 
t«!  f'^f  wwaber  and  interest  of  thelordand 
*w»mit«  then  j^esent  in  person  or  by  their 


agents  ;  and  in  case  it  ihall  tliereupon  appear 
that  the  persons  present  at  such  lucetiiig  arc 
not  sufficient  iu  nun)l>cr  and  interest,  or  a  suf^ 
ficicnt  portion  arc  not  willing  to  make  and  exe- 
cute such  an  agrceiueut  as  shall  be  binding  gn 
all  persons  interested  therein,  it  shall  be  lawful 
notwithstanding,  for  |iny  ixuuiUer  of  the  per- 
sons present  to  uitikc  aud  execute  a  provisional 
agreepient  of  the  like  form  apd  tenor;   and 
every  such  provisional  agreement  which  sliuU 
be  executed  within  six  coleudar  months  froi^i 
the  day  of  such  meeting  l)y  such  persons  as 
would  have  been  sulhcltuit  iu  uumbcr  and  4n" 
terst  to  make  a  binding  agqeciuent  at  such 
meeting  shall   he  as  binding  as  if  the  samp 
had  been  suffic;ieutly  execiitcd  at  such  mect- 

17.  Proportional  fntereal  how  to  l^e  computed 
for  the  purpose  ^  t?tf/i//^.— Apd  be  it  enacted, 
that  the  proportional  interest  of  the  tenants,  so 
far  as  relates  to  their  p<»wcr  to  make  such 
agreement  or  provibionul  agrecn^ent,  or  to  an. 
point  valuerei,  or  to  give  any  notice  to  the  i-a'i^ 
commissioners  or  assistant  cummissioners,  \\& 
hereinafter  provided,  fhall  be  computed  m 
maimer  hereinafter  mentioned  :  (that  is  to  sav) 
^he  interest  of  everv  tenant  liable  to  fines  ar- 
bitary  or  uncertain  tu  amount  shall  be  estima- 
ted according  to  the  pruj^urtional  sum  at  which 
tbeir .lands  shall  be  rated  to  the  relief  of  the 
poor  in  the  parish  or  place  wherein  the  sjim^ 
are  situated,  aud  if  s^iy  lauds  shall  not  be  dis- 
•tipctly  rated,  then  ip  jespect  of  such  lands  ac- 
(jprdlng  to  the  rules  by  which  property  of  the 
saipc  kind  is  in  the  said  parish  rated  to  the  rc^ 
lief  of  the  poor  $  and  w^en  such  jating  cannot 
be  ascertained,  then  the  interest  iu  respect 
thereof  shall  be  estimated  at  such  jiroportioo^ 
Jiot  exceeding \wo- thuds  of  the  last  fine  arbw 
tary  paid  on  admission  to  the  said  lands,  as  .tli^s 
chairman  at  the  said  meeting  shall  consider 
nearest  in  amount  to* the  yearly  value  of  the 
same  lands ;  the  interest  of  tenants  liable  to 
fines  certain  §hall  .be  estimated  according  to 
such  rule  as  shall  be  specially  made  for  the 
occasion  .by  the  said  com^misslMH^rs  on  the  ap- 
plication of  the  lord  or  .tenants  by  whom  t|ic 
meeting .shjdl  have  been  called,  Qr  for  want  of 
such  rule,  as  if  the  annual  v^liie  of  their  re^ 
spective  lands  u^ere  one  half  of  the  amount 
of  such  fine  certain;  the  interest  of  tenanttS 
Ihible  to  hefiots  in  jkind  shall  ip  respect  of 
such  liability  be  csti'matcfl  ficcording  to  such 
rate  as  shall  be  specially  made  fur  the  occa- 
sion by  the  said  commiifsiouers  on  surh  appli- 
cation as  aforesaid,  qr  for  want  of  such  rule,  at 
one- fifth  of  .the  annual  val.ue,pf  their  respective 
Jands  as  nearly  ^  the  san^e  (;An  be  eshmated 
by  thei  chairman  at.ftpy  sucji  meeting ;  and  the 
interest  of  no  person  shall  be  cuipputcp  in  re- 
spect.of  a  Gopyhqlfl  estate  whp  has  not  been 
admitted  tenant >there)9f|iccording  to  the  cus- 
tom of.  the  ni«npr,  or  w)io  has  ipade  an  abso. 
lute  surrender  of  all  \\\^  estate  ^\\  interest 
therein ;  and  it  shall  be  .)iiwful  for  the  suld 
commissioners  to  make  special  rples  respecting 
the  computation' (ff  the  jntcr^st.s  of  tenants  liable 
toffines  certQip,;heriotsi  rights  in  tiinhcr,'  mid 
0therin«nQi:MiljTighX«.Ci4apyi>^W^^  mayb.c^thc 
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'  ubjects  of  any  proposed  commutation,  on  the 
application,  or  with  the  consent  of  a  majority 
of  the  parties  interested,  and  previous  to  the 
execution  of  any  agreement,  and  such  rules 
shall  ha?e  the  same  force  as  if  made  by  this 


act. 

18.  Meeting  may  be  adjourned,  native  beinr 
gtpen.-rr-Aad  be  it  enacted,  that  in  case  an  ad- 
journ (nent  of  the  siud  meetinj^  shall,  for  any 
cause,  be  desired  by  a  majority  in  number  of 
the  persons  attending  such  meeting  in  person, 
or  by  attorney,  as  aforesaid,  the  chairman  shall 
adjourn  the  meeting  to  any  time  and  place  then 
by  him  to  be  declared,  and  so  from  time  to 
time  in  case  the  same  shall  be  in  like  manner 
desired  by  a  majority  in  number  of  the  persons 
attending  such  meeting  as  aforesaid ;  and  no- 
tice of  every  such  adjourned  meeting  shall  be 
given  under  the  hand  of  the  chairman,  and 
^hall  be  affixed  in  a  conspicuous  place  on  the 
outside  of  the  building  in  which  such  meeting 
or  the  last  adjournment  thereof,  shall  have 
been  holden,  and  shall  be  once  advertised  in  a 
newspaper  as  aforesaid ;  and  the  like  order  of 
proceeding  shall  be  observed  at  every  such  ad- 
journed meeting  and  every  thing  done  at  any 
^uch  adjourned  meeting  shall  be  as  valid  as  if 
done  at  the  original  meeting. 

19.  Agreement  ta  be  in  the  form  which 
commissioners  shall  direct, — And  be  it  enacted 
that  every  such  agreement  shall  bear  date  on 
the  day  on  which  the  first  signature  is  attached 
thereto,  or  to  the  memorandum  or  minute 
thereof,  and  shaU  be  in  such  form  as  the  com- 
missioners  shall  from  time  to  time  direct,  or  to 
the  like  effect. 

20.  Commissioners  to  frame  and  circulate 
forms,  4v.-And  be  it  enacted,  that  the  said 
commissioners  shall  frame  and  cause  to  be  prin- 
ted, so  soon  as  conveniently  may  be  after  their 
appointment  or  beginning  to  act.  forms  of  no- 
ces  and  agreements,  and  such  other  instruments 
as  in  their  judgment  will  further  the  purposes 
pf  this  act,  and  supply  all  or  anj  of  such  forms 
to  any  person  or  persons  requiring  the  same, 
or  to  whom  the  said  commissioners  shall  think 
fit  to  send  the  sfime,  for  the  use  of  any  lord  or 
copyholder  or  other  tenant  desirous  of  putting 
this  act  into  execution. 

21.  Suits  and  differences  as  to  rights  or 
boundaries  may  be  referred  to  arbitration, — 
And  be  it  enacted,  that  if  any  action  or  suit 
shall  be  pending  touching  the  right  to  or 
amount  or  any  fines,  beriots  or  other  manorial 
lighto,  or  touching  the  situation  or  boundary 
of  any  manor  or  lauds,  or  if  any  difference 
shall  arise  whereby  the  making  and  executing 
of  any  such  agreement,  or  of  any  enfranchise- 
ment under  this  act,  shall  be  hindered,  it  shall 
be  lawful  for  the  lord  and  tenants  or  claimants, 
being  parties  to  such  action,  suit  or  difference, 
to  submit  the  same  to  reference,  by  any  writing 
under  their  respective  hands,  containing  an 
lurreement  that  such  submission  shall  be  made 
a  rule  of  any  of  her  Majesty's  courts  of  law, 
upon  such  terms  of  reference  as  the  said  par- 
ties may  agree  upon ;  and  the  decision  of  the 
arbitrator  or  arbitrators  named  in  the  said  re- 
|^r?lice  |haU  be  final  and  conclusive  on  all  per- 


sons ;  and  when  such  arbitrator  or  arbitrators 
shall  be  appointed  for  the  purpose  of  deter- 
mining any  unknown  or  disputed  boundary  of 
any  manor  or  lands,  he  or  they  shall  and  may 
have  and  exercise  all  the  powers  which  may  be 
exercised  by  any  referee  appointed  under  and 
by  virtue  oi  the  provisions  of  an  act  passed  ia 
the  third  year  of  the  reign  of  his  late  Majesty 
king  William  the  fourth,  intituled,  "  An  Act  to 
authorize  the  identifying  of  lands  and  other  pot- 
sessions  of  certain  ecclesiastical  and  coUcgiale 
corporations  :'*  provided  nevertheless,  that  no 
person,  being  owner  of  an  estate  in  a  manor  or 
lands  less  in  the  whole  than  an  immediate 
estate  of  fee  simple  or  fee  tail,  or  correspond- 
ing copyhold  estate,  shall  be  empowered  to 
submit  to  any  such  reference,  so  as  to  bind 
any  person  in  reversion,  remainder  or  expec- 
tancy, without  the  consent  of  the  said  commts- 
sioners ;  and  that  it  shall  be  lawful  for  the  said 
commissioners,  if  they  shall  think  fit  so  to  do, 
but  not  otherwise  necessary,  to  direct  that  any 
person  in  reversion,  remainder  or  expectancy, 
whom  they  shall  deem  to  be  interested  therein 
shall  be  made  a  party  to  such  reference. 

22.  Consents  to  be  required  to  agreement.-^ 
Provided  always,  and  be  it  enacted,  that  in 
every  case  in  which  any  manor  or  lands  diall 
be  held  under  any  arcnbishop,  bishop,  dean, 
dean  and  chapter,  archdeacon,  or  any  ecclesi. 
astical  or  other  corporation,  or  any  booy  politic, 
and  in  every  case  in  which  any  such  person, 
ecclesiastical  or  other  corporation,  or  body 
politic,  or  patron  of  any  liring,  shall  be  inter- 
ested in  any  manor  or  lands  to  the  extent  of 
one-third  of  the  value  thereof,  computed  as  to 
such  lands  as  aforesaid,  or  if  it  shall  appear 
to  the  said  commissioners  that  the  interests  of 
such  person,  ecclesiastical  or  other  corporatioa 
or  body  politic,  would  be  affected  by  the  com- 
mutation or  enfranchisement  under  this  act, 
no  agreement  to  be  made  and  executed  under 
this  act  shall  be  deemed  to  be  executed  by  the 
said  lord  and  tenants  unless  the  consent  of 
such  person,  ecclesiastical  or  other  corporation, 
or  body  politic,  shall  be  given  under  the  hand 
or  seal  of  the  person,  ecclesiastical  or  other 
carporation,  or  body  politic  or  patron  of  such 
living,  giving  the  same ;  and  such  consent  shadl 
be  annexed  to  the  agreement  for  commutation 
or  enfranchisement,  and  taken  as  part  thereof. 
23.  Agreement  to  be  confirmed  by  the  com. 
missioners.T-And  belt  enacted,  that  every  such 
agreement  as  soon  as  may  be  eiter  it  shaU  hare 
been  executed  by  the  lord  and  tenants  to  the 
number  and  value  as  aforesaid,  shall  be  sent 
by  the  chairman  of  the  meeting,  or  by  the  per- 
son in  whose  custody  it  shall  then  be,  to  the 
office  of  the  said  commissioners ;  aqd  the  said 
commissioners,  by  themselves,  or  by  some  as- 
sistant commissioner  shall  cause  inquiry  to  be 
made,  and  shall  require  such  proof  as  will  be 
satisfactory  to  them,  whether  or  not  it  ought  to 
be  confirmed :  and  if  they  shall  be  satisfied  that 
it  ought  to  be  confirmed,  the  said  commbsion- 
ers  shall  confirm  the  agreement  under  their 
hands  and  seal,  and  shsdl  add  to  such  agree- 
ment the  date  of  the  confirmation,  and  shall 
publish  the  fact  of  such  confirtnation,  and  the 
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dste  thereof,  within' the  manor,  in  such  way  as 
they  shall  deem  fit ;  and  every  such  confirmed 
ajrreemeot  shall  be  binding  on  all  persons  in- 
terested in  the  said  manor  and  on  all  persons 
interested  in  the  said  lands,  and  sliall  not  be 
liable  to  be  invalidated  by  reason  of  any  doubt 
or  question  as  to  the  sufficiency  in  the  number 
and  interest  of  the  parties  entering  into  such 
ai^reeoient :  Provided  always,  that  it  shall  be 
lawful  for  the  said  commissioners,  by  them- 
fielve«,  or  by  some  assistant  commissioner,  at 
their  discretion,  if  the  circumstances  of  the  case 
shall  in  their  opinion  require  it,  to  direct  that 
the  rent-charge  to  be  paid  by  any  particular 
tenant  or  tenants  shall  not  commence  until  the 
period  of  the  next  act  or  event  on  which  the 
fine  or  other  manorial  right  for  which  such 
rent-charge  shall  be  commuted  would  have  be- 
come due  and  payable,  and  that  the  amount 
of  sucli  rent'Charge  shall  be  then  increased  in 
such  proportions  as  the  said  commissioners  or 
assistant  commissioners  shall  think  proper. 

24.  JppoinOnenl  of  valuer** — And  be  it  enac- 
ted, that  at  the  said  meeting  for  commutation, 
or  at  some  adjournment  thereof,  or  at  some 
uther  meeting  to  be  called  in  like  manner, 
either  before  or  after  the  confirmation  of  the 
agreement,  (such  agreement  not  being  an  im- 
perfected  provisional  agreement)  valuers  shall 
be  appointed,  in  manner  hereinafter  mentioned, 
for  the  purpose  of  making  such  valuations,  ap- 
portionments,  and  schedules  as  shall  be  requi- 
red fqr  carrying  the  said  agreement  into  execu- 
tioA;  ^d  in  case  such  commutation  shall  be 
ape^d  to  be  made  in  consideration  of  a  rent- 
charge  payable  to  the  lord,  and  fix«d  by  the 
agreement,  the  tenants  present  at  such  meeting 
shall  appoint  a  valuer  or  valuers  ;  and  in  case 
the  majority  in  respect 'of  number,  and  the  ma^ 
jority  m  respect  of  value  (computed  as  afore- 
said)  shall  not  agree  upon  the  appointment, 
then  they  shall  appoint  two  or  such  other  even 
number  of  valuers,  as  shall  be  then  agreed  on 
by  lucb  tenanta,  half  of  such  number  of  valu- 
ers to  be  chosen  by  a  majority  in  respect  of 
number,  and  the  other  half  by  a  majority  in  re- 
spect of  value  (computed  as  aforesaid),  of 
the  tenants  then  present  in  person,  or  bv  their 
agents ;  but  in  case  such  commutation  snail  be 
in  consideration  of  a  rent  charge,  the  amount 
whereof  shall  not  be  fixed  by  the  agreement 
but  shall  be  liable  to  increase  or  diminution  by 
the  valuers  or  shall  be  left  to  be  determined  by 
them,  with  the  approbation  of  the  isaid  com- 
missioners, then  and  in  either  of  the  said  cases 
one  half  of  the  number  of  valuers  shall  be  ap« 
pointed  by  the  lord,  or  the  majority  of  the 
lords  in  vidue,  and  the  other  half  by  the  ten- 
naots  in  manner  aforesaid,  or  such  respective 
parties  may  concur  in  the  appointment  of  one 
or  more  valuer  or  valuers ;  and  any  question 
which  may  arise  as  to  the  regularity  of  the  ap- 
pointment of  such  valuer  or  valuers  shall  be 
decided  by  the  said  commissioners. 

25.  VfAuatxon. — ^And  be  it  enacted,  that  as 
soon  as  may  be  after  the  choosing  such  valuers, 
>nd  after  the  confirmation  of  the  said  agree- 
ment, the  said  valuers  shall  apply  to  the  said 
pemmissioners  for  instructions  as  to  the  duties 


to  be  performed  by  them  pursuant  to  suc^ 
agreement,  and  having  received  such  instruc- 
tions shall  proceed  to  make  and  send  in  to  the 
said  commissioners  such  valuations,  apportion- 
ments and  schedules  as  they  shall  require;  arid 
whenever  an  even  number  of  valuers  shall  lie 
rhosen,  it  shall  be  la«vful  for  the  said  commis- 
sioners, by  any  writing  under  their  hands  and 
seal  (to  be  communicated  either  together  with 
or  as  soon  as  conveniently  may  be  after  the 
said  instructions,)  to  appoint  a  fit  and  proper 
person  to  be  an  umpire  between  such  valuers ; 
and  the  decision  of  the  umpire  on  the  questioDS 
in  difference  between  the  valuers  shall  be  bind- 
ing  on  them  respectively  and  shall  be  adopted 
by  them  respectively  in  their  valuation. 

26.  FoAuert  may  enter  on  lands,  ^.-^ 
Must  make  a  declaration, — ^And  be  it  enacted, 
that  the  said  valuers  and  umpires  respec- 
tively (if  as  to  such  umpires  it  shall  become 
necessary  for  Ihem  to  act  respectively),  and 
their  agents  or  servants,  at  all  reasonable 
times,  may,  on  producing  an  authority  under 
the  hand  and  seal  of  the  said  commissioners  or 
assistant  commissioners,  enter  upon  any  of  the 
lands  and  premises  affected  by  such  agreement, 
and  make  an  admeasurement,  plan,  and  valu- 
ation or  inspection  of  the  same,  without  being 
subject  to  any  action  or  molestation  for  so 
doing:  Provided  always,  that  no  valuer  or 
umpire  shall  be  capable  of  acting  until  he  shall 
have  made  and  subscribed  before  the  said  com- 
missioners or  some  assistant  commissioner,  or 
a  justice  of  the  peace,  or  a  master  extraordi- 
nary in  Chancery,  a  solemn  declaration  to  the 
same  purport  and  effect  as.  the  declaration 
hereinbefore  directed  to  be  made  bv  the  sa\d 
commissioners,  substituting  only  tne  proper 
description  of  the  oflSce  held  by  such  person 
for  that  of  a  commissioner;  which  declaration 
it  shall  be  lawful  for  the  said  commissioners, 
assistant  commissioner,  justice  of  the  peace,  or 
master  extraordinary  to  administer ;  and  every 
such  declaration  so  made  and  subscribed  shall 
be  countersigned  by  the  person  before  whom 
the  same  shdl  have  been  made,  and  shall  be 
sent  by  him  to  the  office  of  the  said  commis- 
sioners. 

27.  Steward  tofurnith  informathn  and  make 
echedule.^And  be  it  enacted,  that  fpr  the  pur- 
pose of  enabling  the  said  valuers  to  make  such 
valuations,  apportionments  and  schedules,  and 
otherwise  to  facilitate  commutations  under  this 
act,  the  steward  of  the  manor  for  the  time 
being  shall,  on  request  by  the  said  valuers,  or 
any  of  them  respectively,  or  the  chairman  of 
any  meeting  or  adjournment  thereof,  or  of  any 
three  tenants  having  signed  the  notice  of  an 
intended  meeting,  make  out  so  far  as  his  in- 
formation may  enable  him,  within  such  period 
and  in  such  manner  as  the  said  commissioners 
shall  direct,  a  correct  statement  in  writing  of 
the  several  tenants  of  the  said  manor,  and  of 
the  respective  lands  to  which  they  shall  re- 
spectively stand  admitted  for  life  or  otherwise, 
or  which  they  shall  hold,  subject  to  fines,  he- 
riots  or  other  manorial  rights,  and  of  the 
amount  to  which  the  same  lands  are  rated  to 
the  relief  of  the  poor,  so  far  as  he  can  distin- 
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guisli  of  estimate  tlie  same,  and  of  tbe  ameuftts 
received  by  the  lords  onaocount  of  the  three 
last  heriots  in  respedt  of  obly  each  lands,  and 
of  any  other  information  which  the  said  com- 
missioners shall  from  time  to  time  direct,  and 
tvhich  as  such  steward  he  can  procure  and  pro- 
duce without  prejudice  to  the  rights  and  inter- 
ests of  the  lord  of  the  said  manor ;  and  the 
said  steward  shall  produce  the  said  statement 
for  inspection  at  9Lny  such  meeting  ot  adjourn- 
ment thereof,  on  being  paid  for  the  same  as 
hereinafter  provided,  and  shall  deliver  to  or 
allow  any  extracts  thereof  as  to  such  rating  to 
he  taken  hy  the  chairman  of  such  meeting, 
and  shall,  upon  request  by  the  said  valuers, 
and  being  paid  as  aforesaid,  deliver  to  them 
respectively  a  true  copjr  of  such  statement,  or 
the  parts  thereof  required  by  them  $  and  for 
prei>aring  such  statement  the  said  steward  shall 
receive  trom  the  person  requiring  the  same 
such  a  remuneration  as  shall  have  been  agfeed 
upon,  or  in  case  of  difference,  such  a  sum  as 
the  said  commissioners  shall,  under  their  hands 
and  seal,  order  and  direct,  and  for  copies  or 
extracts  thereof  the  sum  of  four-pence  for 
every  seventy-two  words ;  and  the  said  steward 
for  the  time  being,  or,  if  there  shall  be  no 
steward,  the  lord  shall,  within  three  calendar 
months  after  the  signature  of  the  said  agree- 
ment, or  whenever  required  by  the  said  com- 
missioners, make  out  and  send  to  the  said 
commissioners  such  information  and  in  such 
form  as  the  said  commissioners  shall  from  time 
to  time  require,  and  as  the  said  steward,  or  if 
there  shall  be  no  steward,  ihe  lord,  can  pro* 
cure  and  produce,  without  prejudice  as  afore- 
said, and  for  the  purpose  of  ascertaining  the 
ages  of  anv  tenants,  it  shall  be  lawful 'for  the 
steward  or  lord  to  apply  perBonallqr>  or  by  letter 
sent  by  post,  and  addressed  to  >the  tparticnlar 
tenant  at  his  usual  place  of  al>ode,  fchr  auoli 
information ;  and  every  tenant  refusingor  neg^ 
lectin^  for  the  space  of  twenty-one  days  to  give 
Such  mformation,  shall  not  be  entitled  to  hare 
any  amendment  made  in  such  schedule  by  rea- 
son of  any  error  the  steward  may  commit  in  in- 
serting such  age,  or  to  object  to  the  apportion- 
ment hereinafter  mentioned  by  reason  of  such 
mis-statement  of  age,  unless  the  said  commis- 
sioners shall  see  cause  otherwise  to  direct; 
and  any  tenant  falsely  stating  his  or  her  age 
shall  forfeit  and  pay  such  sum,  not  exceeding 
the  sum  of  ten  pounds,  as  the  said  commission- 
ers shall  under  their  hands  order  and  direct, 
Und  which  shall  be  added  to  the  amount  to  be 
payable  by  him  or  her  under  the  apportion- 
ment, and  recoverable  in  like  manner,  and 
applied  in  and  towards  the  costs  of  apportion- 
ment  or  other  costs  of  commutation  as  the 
said  commissioners  shall  direct,  or  shall  be  re- 
coverable b^  distress  or  action  'as  hereinafter 
provided  with  respect  to  costs  pavable  under 
this  act ;  and  the  said  steward  shell  receive  for 
the  said  schedule,  and  the  expense  of  a0pKca<- 
tion  as  to  ages  and  rates»  such  sum  as  tne  said 
commissioners  shall  think  fit  and  proper  to 
allow  for  the  same,  with  the  other  costs  of  ap- 
portionment ;  and  in  like  manner  such  steward 
or  lord  shaU  from  time  to  time  make  out  and 


send  to  the  said  commissions,  ti^ii  teqae^ 
all  statements,  schedfiles  aad  m^omiation 
which  they  shaU  from  tine  to  time  require 
from  the  court  rolls,  quit  rentsJs  and  otBer 
documents  of  the  like  nature ;  and  m  case  de- 
fault shall  be  made  by  the  steward  or  lord  m 
complying  with  any  such  request,  he  ^hall  for- 
feit  such  sum  and  tama,  not  exceedini^  thn 
0um  of  five  pounds,  as  (he  said  commisaionerB 
shall  from  thse  to  time  in  their  diffct^tion  or- 
der and  direct,  and  which  rams  shi^  be  de- 
ducted from  anv  compensation  to  be  awarded 
or  sum  to  be  allowed  to  him  under  this  set. 

28.  Fnhteri  to  take  ptirticular  vifvumUanctM 
of  each  cme  into  camideritiion, — And  be  it  en- 
acted, that  when  the  said  valuers  shall  be  so 
instructed  Ivy  the  said  commissioners,  pursuant 
to  such  agreement,  they  shall  accordingly  pro- 
ceed in  the  discharge  of  the  duty  intriisted  to 
them  I  and  in  every  case  in  which  the  agree- 
ment  shall  have  provided  that  the  reiit-<^iargPi 
or  (where  the  commutaiion  shall  be  for  the 
paynwnt  of  a  fine  on  death  or  alienation)  that 
the  commutation  fine  shidl  be  subject  to  in« 
crease  or  diminution  by  the  valuers,  or  that 
the  amount  of  the  rent-^charge  shall  be  fixed 
by  them,  the  said  valaers  shall  proceed  to  de-^ 
termlne,  within  the  limit  prescribed  by  the 
agreement,  the  amount  •of  increase  or  dimi- 
nution, or  shall^  ascertain  the  amount  to  he 
paid  by  way  of  rent-charge  (as  the  case  may 
require) ;  andthesaid  valuers  shall  afterwards, 
or  Where  the  rent-oharge  shall  be  specifically 
stated  In  the  agreement,  and  shall  not  have 
been  apportioned  thereby^  shall  at  once  pro- 
ceed to  apportion  the  total  sum  to  lie  paid  liy 
way  of  rent-charge;  and  in  regulatini^  the 
amount  of  rent-charge,  and  dso  in  making 
such  apportionment,  the'said  valuers  shall  take 
into  account  the  facilities  for  improvement, 
and  all  other  circumstances  relating  to  the 
land  which  shall  'be  included  in  such  commu- 
tation, and  shall  wake  due  allowance  for  the 
same  $  and  shsiU  alao  take  itiio  consideratkm 
Ihe  relative  situations  of  the  lord  when  tenant 
for  life  or  having  other  limited  interest,  and 
the  respective  rights  of  such  lord  and  of  those 
entltlea  in  remainder    or   reversion    to    (be 
manor,  and  what  portion  of  such  rent-char)^ 
should  ht  paid  to  such  lord,  being  tenant  for 
life  or  having  6ther  limited  interest,  and  how 
the  residue  thereof  should  be  applied,  and 
whether  the  whole  df  isuch  rent-charge,  or 
whether  only  a  "part  thereof,  should  be  paid  to 
the  lord,  being  tenarit  for  life  or  having  other 
limited  interest  in  the  manor ;  and  when  the 
tenant  'shall  have  only  a  life  estate  or  other 
limited  interest  in  his  land,  it  shall  be  lawful 
for  the  'said  valuers  to  state  what  proportion 
(if  any)  of  the  rent-charge  to  be  paid  in  respect 
of  such  land  should  be  deferred  until  the  next 
act  or  event  in  which  a  fine  wodld  become  due 
to  the  lord ;  andthe  said  valuers  shall  also  state 
generally  whether,  and  in  what  cases.  In  their 
opinion,  the  payment  of  the  rent<^charge  or  of 
part  thereof,  should  be  deferred,  and  shall  sute 
such  other  particizlars,  as  may  enable  the  said 
commissioners  to  defer  payment  of  (he  whole 
rent'Charge,  or  of  any  part  thereof,  if  they  sholi 
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think  fit ;  and  the  raid  Talners  shall  state  the 
nmount  of  the  fine  (not  exceeilini^iive  shilling) 
to  be  thereafter  payalile  upon  death  or  aliena- 
tion in  respect  of  each  tenement;  and  they 
sliail,  if  so  instrncted  by  the  commissioners, 
make  an  apportionment  of  the  costs  of  the 
proceedings  nnder  this  act,  subject  likewise  to 
the  approfiation  of  the  said  commissioners; 
and  it  shall  also  be  lawful  for  the  said  valuers 
to  make  such  other  allowances  as  they  shall 
deem  just  for  the  particular  circinustances  of 
the  several  tenements,  so  that  such  alloivancta 
shall  not  be  inconsistent  with  the  said  a^ee- 
meot  for  commutation,  and  the  instructions 
received  from  the  said  commissioners. 

29.  Schedules  of  valuation  to  be  deposited  for 
Intpecthn,  and  meeting  appointed  fir  hearing" 
0/,jecfiunM.^^Aud  be  it  enacted,  that  as  soon  as 
the  raluations,  apportionments  or  schedules  to 
he  so  made  by  the  said  valuers  ns  aforesaid, 
Ehall  have  been  sent  to  the  said  commisfioners, 
tbey  shall  cause  a  copy  of  the  same  to  be  de- 
posited in  the  hands  of  the  steward  for  the 
time  heiD^  of  the  manor,  or  if  there  shall  be 
Ao  steward,  with  the  lord  of  the  said  manor, 
or  with  such  person  as  they  shall  see  fit,  for 
the  inspection  of  all  persons  interested  therein 
U'lthin  the  manor,  or  within  a  parish  wherein 
part  of  the  manor  is  situatetl,  and  shall  forth- 
with  cause  notice  to  be  ^iven  through  such 
steward  or  lord^  or  in  such  manner  as  to  the 
said  commissioners  shall  seem  fit,  of  such  copy 
being  so  deposited  for  inspection,  and  which 
iospeciion  abatl  at  all  reasonable  times,  up  to 
the  meeting  after  mentioned,  \ye  allowed  by 
such  steward  or  lord  without  fee  (and  for  every 
Deflect  to  allow  which  such  steward  or  lord 
shall  forfeit  such  sum,  not  exceeding  twenty 
shillings,  as  the  said  commissioners  shall  order 
and  direct,  and  which  shall  be  deducted  from 
the  snms  payable  to  such  steward  or  lord  under 
this  act) ;  and  in  such  notice  such  place  and 
time,  or  places  and  times,  shall  be  fixed  as  the 
said  commissioners  shall  think  fit  (the  first  not 
tarlier  than  twenty-one  days  from  the  first 
ginng  such  notice)  for  holdinj^  a  meeting  for 
bearing  and  determining  objections  to  the  said 
valaation,  or  the  amount  of  costs  claimed  by 
(he  said  valuers,  or  to  the  ^aid  steward's  sche- 
dule, by  any  parties  interested  ;  and  the  said 
Gommissionera,  or  some  assistant  commissioner 
(to  whom  respectively  such  steward  or  lord 
shall,  on  the  day  before  or  previous  to  the 
commenrement  of  such  first  meeting  as  re- 
qoired,  deliver  such  copy  of  the  said  Valua- 
tions, apportionments  or  schedules,  with  all 
notices  received,  as  hereinafter  provided),  shall 
at  such  meeting  or  meetings  bear  and  deter- 
mine  any  ohiection  which  may  then  and  there 
be  made  agamst  the  said  valuations,  apportion* 
meats  or  schedules  respectively,  or  any  part 
thereof,  or  adjourn  the  further  hearing  thereof, 
i[  they  or  he  shall  think  proper,  to  a  future 
time,  and  may,  if  they  or  he  shall  see  occasion, 
direct  any  further  valuations,  apportionments 
or  schedules,  inquiries  or  statements  to  be 
made,  and  from  time  to  time  fix  further  meet* 
^9  for  the  hearing  aud  determining  objcc- 
tluns,  o!  which  further  meetings,  when  not 


holden  by  adjenitiment,  noUct  shall  bt  given 
in  manner  hereinbefore  directed  with  regaed 
to  the  original  meeting :  Provided,  that  nnless 
npon  canse  shewn  to  the  satisfaction  of  the 
said  connnissioners,  no  person  shaU  be  entitled 
to  make  any  objection  to  any  such  valuatiosia, 
apportionments  or  schedules,  who,  being  the 
lord  of  the  said  manor,  shall  not  h«ve  left  no- 
tice in  writing  of  ituch  intended  objection  at 
the  office  of  the  said  commissioners  ten  days 
before  the  tine  fixed  for  any  such  meeting 
(exclusive  of  the  day  of  leaving  such  ootice, 
but  inclnstve  of  the  day  of  meeting),  or  who^ 
being  any  person  other  than  the  lord  of  «lie 
said  manor,  sball  not  have  left  notice  in  writing 
of  such  intended  objection  with  or  for  the 
steward  or  lord  of  tlie  said  manor,  wHli  whom 
such  copies  shall  be  deposited,  at  the  place  ef 
deposit  thereof,  ten  days  before  the  .time 'fixed 
for  any  snch  meeting  (exchisive  of  the  day  of 
leaving;  such  notice,  but  inclusive  cf  the  day 
of  meeting),  forms  of  which  notices  shall  be 
forwarded  by  the  said  commissioners  lo  the 
said  sfovani  or  lord,  or  other  person,  and 
shnll  l>e  by  him  delivered  to  any  tntevesced 
party  reqnrring  the  same ;  and  which  last  men- 
tioned notices  the  said  steward  or  lord,  or*other 
person  shall,  immediately  on  receipt  thesreof, 
annex  to  such  copies,  or  one  of  tbem,  aod 
shall  note  sndi  objection  on  the  copy  to  which 
the  same  relates,  and  allow  ilie  inspection  of 
the  said  notices,  in  like  manner  and  under  the 
like  penalty  as  aforesaid ;  and  any  default  in 
any  of  the  several  matters  and  things 'lvereia«> 
before  required  shall  also  eubject  such  steward 
or  lord,  or  other  person,  to  the  like  penalty  | 
and  when  the  said  commissioners,  or  asssstant 
commissioner  shall  have  heard  and  determined 
all  such  objections,  they  and  he  are  and  is  hereby 
required  to  cause  such  valuations,  appertion* 
ments  or  schedules  to  be  amended  as  occasion 
shall  require,  and  also  from  time  to^time,  whe- 
ther  at  such  meeting  or  not,  to  amend  the 
ste^vard's  schediile,  so  as  to  show  all  deaths  ami 
alterations  in  ages  of  the  tenants  or  otherwise 
taking  place  after  making  out  the  same,  and 
Irefore  the  apportionment  hereinafter  provided 
for,  on  being  satisfied  by  the  affidavrt  or  decia* 
ration  (as  the  ca&e  may  be)  of  the  .steward, 
sworn  or  taken  before  a  master  extraordinary 
in  Chancery,  or  by  snch  other  proof  as  tbey  or 
he  may  deem  snfiicient  that  such  amenduients 
and  alterations  are  required. 

30.  Expenses  of  proceedings  under^ike  ttet^^^ 
And  be  it  enacted,  that  the  expenses  of  the 
proceedings  for  effecting  any  commutation 
under  this  act  shall  (except  in  cases  where 
from  special  causes  the  said  commissioners 
shall  direct  otherwise,  and  tlien  as  they  sbidl 
direct,  and  except  in  cases  where  the  parties 
to  the  said  agreement  shall  (herein  othenvise 
provide,  and  then  as  they  shall  have  provided) 
be  payable  in  manner  following ;  (that  -is  to 
say)  where  the  valuers  shall  be  appointed  by 
the  tenants,  the  co^ts  of  the  valuations,  m^^ 
portionments  and  schedules  sball  be  paid  by 
the  tenants  included  in  the  commutation,  in 
rateable  proportion  to  thesupi  charged  on< their 
lands  Tespectively  trader  and  by  virtneOftfaii 
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act ;  but  where  the  valuers  shall  l)e  appointed 
by  the  lord  and  tenants  as  aforesaid,  then  if 
not  more  than  two  sliall  be  appointed,  the  lord 
shall  pay  half  (he  coats,  and  the  tenants  as 
aforesaid  shall  pay  half  ;  and  where  more  than 
.two  valuers  shall  be  appointed,  the  lord  shall 
pay  onCfthird,  and  the  tenanta  as  aforesaid  shall 
pay  twO'thirds ;  and  in  all  cases  of  dispute  or 
difference  as  to  the  amount  of  the  costs,  or 
the  persons  on  whom  any  costs  should  fall,  the 
said  commissioners  shall  have  power  to  decide 
the  same. 

31.  Schedule  to  bemadebythecammismners. 
ir-And  be  it  enacted,  that  forthwith  after  re- 
ceipt of  the  valuations,  apportionments  or 
schedules  so  settled,  the  said  commissioners 
shall  cause  a  schedule  of  apportionment  to  be 
made,  wherein  shall  be  stated  the  name  or  de- 
scription, and  the  true  or  estimated  quantity  in 
statute  measure,  of  the  several  lands  to  be 
comprised  in  the  apportionment,  and  shall 
set  K>rth  the  names  and  descriptions  of  the 
several  proprietors  and  occupiers  thereof,  and 
the  schedule  of  apportionment  shall  also  state 
the  amount  of  rent-charge  charged  upon  the 
said  several  lands,  or  where  the  commutation 
shall  be  for  a  fine  payable  on  death  or  aliena- 

.  tion,  the  amount  of  commutation  fine  to  be- 
come payable  in  respect  thereof  upon  death  or 
alienation,  and  the  periods  at  which  the  several 
rent-charges  shall  become  due  and  payable ; 
and  in  cases  of  commutation  for  a  rent-charge, 
Buch  schedule  shall  also  state  the  amount  of 
fine  (not  exceeding  five  shillings)  to  be  thence- 
forth payable  upon  death  or  alienation  in  re- 
spect of  each  tenement  {  and  such  schedule 
shall  further  state  to  whom  and  in  what  right 
the  same  shall  be  respectively  payable ;  and 
the  said  schedule  shall  contain  all  such  other 
awards,  orders  and  declarations  as  shall  be  re- 
quired for  carrying  the  provisions  of  this  act 
into  execution. 

32.  Schedule  of  apporiionme at  to  be  inipected, 
errori  pointed  out,  and  schedule  then  confirmed, 
•—And  be  it  enacted,  that  the  said  commis- 
sioners shall  forthwith,  after  making  such  sche- 
dule, cause  a  copy  thereof  to  be  deposited  with 
the  steward,  lord  or  other  person  as  aforesaid, 

.  for  inspection  within  the  manor,  or  within 
some  parish  where  part  of  the  manor  is  situate, 
by  any  parties  interested,  and  give  notice  of 
BUch  power  to  inspect,  and  which  inspection 
during  such  period  as  the  said  commissioners 
shall  direct  shall  be  allowed  as  aforesaid,  under 
the  penalty  aforesaid,  recoverable  as  aforesaid ; 
and  at  the  expiration  of  that  period  the  said 
steward,  lord  or  other  person  as  aforesaid, 
Bhall  return  the  same  copy  or  copies  to  the  said 
commissioners,  together  with  any  notice  he 
may  have  received  during  that  period,  pointing 
out  any  errors  therein,  and  a  statement  of  any 
errors  which  he  may  have  discovered  thereiu ; 
and  the  said  commissioners  shuU  forthwith  in- 
quire into  and  rectify  any  such  errors  therein, 
Itnd  shiJl  cause  the  said  schedule  of  apportion- 
inent  to  be  ingrossed  on  parchment  or  paper, 
and  annex  thereto  any  agreement,  schedules, 
maps,  plans,  or  other  documents  or  writings 
ire()uiredfor  elucidation  thereof,  and  shall  coi^- 


finu  such  apportionment  under  their  bands  and 
,  seals,  and  shall  add  thereto  the  date  uf  iucli 
]  confirmation. 

33.  Copies  to  be  deposited  with  steward  aad 
^  clerk  of  the  peace, — And  be  it  enacted,  that  two 
I  copies  of  every  confirmed  instrument  or  sche- 
dule of  apportionment  and  confirmed  agree- 
ment, and  schedules  to  be  annexed  thereto  or 
written  in  the  same  book  therewith,  shall  be 
made  and  sealed  with  the  seal  of  tbe  said  com- 
missioners,  and  one  such  copy  shall  be  delivered 
to  the  steward  of  the  manor,  to  he  depoMted 
and  kept  with  the  court  rolls  thereof,  and  tbe 
other  copy  shall  be  deposited  with  the  clerk  of 
the  peace  for  the  county  or  juri:idietion  within 
which  the  said  manor,  or  the  greater  part 
thereof  in  value,  computed  as  aforcdnid,  ehill 
be  situated,  to  be  by  him  and  hii  successors  in 
office  kept  with  the  papers  and  books  of  the 
clerk  of  the  peace  for  the  time  being^ ;  and  all 
persons  interested  therein  may  have  access  to 
the  said  copies  respectively,  and  shall  be  far- 
oished  with  copies  of  or  extracts  from  any  such 
copy  on  giving  reasonable  notice  to  tlie'  party 
having  the  custody  of  the  same,  and  on  pay- 
ment  of  two  shillings  and  sixpence  fur  each 
inspection,  and  after  the  rate  of  two-pence  for 
every  seventy-two  words  contained  in  such 
copy  or  extract ;  and  everv  recital  or  statement 
in,  cr  agreement,  schedule,  map,  plan,  docu- 
ment or  writing  annexed  to  such  confirmed 
apportionment,  shall  be  deemed  satisfactory 
evidence  of  the  matters  therein  recited  or 
stated,  or  of  the  accuracy  of  euch  map  or  plan ; 
and  such  deposit  shall  be  notified  by  an  adver- 
tisement or  otherwise,  as  the  said  commis- 
sioners may  from  time  to  time  direct. 

34.  Notice  10  parties. — And  be  it  enacted, 
th4t  the  said  comuiissioners,  if  they  shall  see 
fit,  before  confirming  any  agreement,  valua- 
tion, assessment,  schedule  or  apportionmrut, 
may  require  notice  thereof  to  be  given  in  such 
manner  as  they  shall  direct  to  the  person  ne^^t 
in  remainder,  reversion  or  expectancy  of  an 
estate  of  inheritance  in  any  manor  or  lauds,  or 
any  other  person  to  whom  they  may  think 
notice  ought  to  be  given,  and  may  by  them- 
selves or  by  some  assistant  commissioner  hear 
and  determine  any  objection  made  to  sach 
confirmation  by  any  person  so  intere&ted 
therein. 

35.  Commissioners  may  correct  errors  teith 
consent, — And  be  it  enacted,  that  it  shall  be 
lawfnl  for  the  said  commissioners  to  correct  or 
supply  any  manifest  error  or  omission  in  any 
agreement,  valuation,  assessment,  schedule  or 
apportionment,  at  any  time  after  the  same  shall 
respectively  have  been  made  or  confirmed, 
with  the  consent  in  writing  of  all  the  parties 
affected  by  such  error  or  omission,  but  not 
otherwise. 

36.  Lands  to  be  discharged  from  rents,  fines, 
and  heriols  now  payable,  and  a  rent  charge  and 
fijpedjtne  to  be  paid  in  lieu  thereof.^  And  be  it 
enacted,  that  from  the  first  day  of  January 
next  following  the  confirmation  of  every  such 
apportioument,  the  lands  of  the  said  manor 
shall  be  absolutely  discharged  from  the  pay- 
men(  of  all  the  lord's  rents,  fines  and  heriots 
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Ctare  and  except  io  the  caieof  a  catnmutation 
of  a  rent^charjje,  a  fixed  fine  not  exceedinif 
ihe  mm  of  ^ve  shillings,  to  be  stated  in  evenr 
wch  apportionment  as  aforesaid,  and  which 
iball  be  payable  to  the  lord  in  every  case  of 
death  or  alienation),  and  from  the  lord's  right 
of  limber,  and  any  other  right  of  the  lord 
ohicb  may  be  the  subject  of  commutation, 
and  instead  thereof,  there  shall  be  payable 
theaceforth,  or  from  such  time  as  shall  be  fixed 
by  the  said  commissioners  to  the  person  in  that 
behalf  mentioned  In  the  said  apportionment, 
tlie  vearly  sum  of  money  mentioned  therein, 
where  the  same  shall  not  exceed  twenty  shil- 
lings,  and  in  other  cases  a  yearly  sum  of  money 
which  shall  be  deemed  to  be  of  the  value  of 
inch  number  of  imperial  bushels  and  decimal 
parts  of  an  imperial  bushel  of  wheat,  barley 
aod  oats  respectively,  as  rflich  sum  would  have 
purchased  if  equal  third  parts  thereof  had  been 
fn?c«ted  in  %\\e  purchase  of  those  respective 
descriptions  of  grain,  at  the  prices  ascertained 
by  the  advertisement  provided  for  by  the  said 
act  for  the  commutation  of  tithes  in  England 
M  Wales,  next  preceding  the  passing'  oH  this 
act  J  (that  is  to  say)  at  the  price  (for  wheat)  of 
six  shillinga  and  eleven-pence  three  farthings 
per  bushel;  (for  bariey)  of  four  shillings  and 
oae  penny  per  bushel ;  and  (for  oats)  of  two 
ihillings  and  ten-pence  three    farthings  per 
bushel  5  such  respective  yearly  sum  to  he  pay- 
able instead  of  the  said  rents,  fines  and  heriots, 
and  other  rights  as  aforesaid,  in  the  nature  of 
a  rent-charge  issuing  outof  |he  lands  charged 
therewith,  and  such  yearly  sum  phall  be  payable 
by  two  h df-yearly  payments  on  the  first  day 
of  July  and  the  first  day  of  January  in  every 
year,  the  first  payment  (except  where  deferred 
by  the  said  order  of  the  said  commissioners) 
being  made  on  the  first  day  of  July  next  after 
the  lands  shall  have  been  discharged  from  rents 
fines  and  heriots  and  other  rights  as  aforesaid ; 
and  such  rent-charge  may  be  recqvered  at  the 
suit  of  the  person  entitled  thereto,  by  distress 
and  entry,  as  hereinafter  mentioned  ;  and  after 
every  first  day  of  January  the  yearly  supi  of 
money  thenceforth  payable  in  respect  of  such 
renucharge,  where  it  shall  exceed  the  sum  of 
twenty  shillings,  shall  vary  so  as  always  to  con- 
sist of  the  price  of  the  same  nurabtr  of  bushels 
and  decimal  parts  of  a  bushel  of  wheat,  barley 
and  oats  respectively,  according  to  the  prices 
aicertained  by  the  then  next  preceding  adver- 
tisement ;  and  any  person  entitled  from  time 
to  time  to  any  such  varied  rent-charge  shall 
have  the  same  powers  for  enforcing  payment 
thereof  as  are  hereinafter  contained  concerning 
the  original  rent- charge ;  and  that  whenever 
the  commutation  ahall  be  in  consideration  only 
of  a  fine  to  be  payable  upon  death  or  aliena- 
tion, the  amount  of  the  fine  to  be  mentioned 
in  the  apportionment  (if  the  same  shall  not 
exceed  twenty  shillings),  and  in  other  cases 
the  value  of  the  respective  quantities  of  wheats 
barley,  aod  oats,  which  equal  third  parts  of 
Buch  fine  would  have  purchased  at  the  respec- 
tive prices  per  bushel  hereinbefore  set  forth, 
such  value  to  be  ascertained  by  the  prices 
iUle4  in  any  such  advertisement  to  provided 


for  as  afuresaid,  next  preceding  the  event  or 
act  upon  which  the  nne  shall  have  become 
payable,  shall  be  paid  to  the  person  in  that 
bebalf  mentioned  or  described  in  the  appor- 
tionment, and  shall  ht  recoverable  by  him  in 
like  manner  as  any  fine  upon  death  or  aliena- 
tion is  now  by  law  recoverable. 

37.  Schedule  or  apportionment  to  specify  ''* 
what  events  any  rent  charge  is  to  be  increatedor 
diminished,  —  Provided  always,  and  be  it 
enacted,  that  in  every  case  in  which  by  the 
agreement  entered  into  as  aforesaid,  any  rent 
charge  or  rent  charges  shall  have  been  left 
subject,  in  certain  events,  to  increase  or  dimi- 
nution, the  schedule  of  apportionment  shall  set 
forth  the  events  on  the  happening  of  which 
snch  increase  or  diminution  is  to  take  place, 
and  the  f^moutit  or  rate  of  increase  or  diminu- 
tion respectively. 

38.  j/  valuers  be  not  appffinted  within  six 
months  or  valuation  be  not  made  within  that  per 
riod,  or  \f  any  valuer  shall  die,  commissioners 
may  appoint.-,- And  be  it  enacted,  that  if  upon 
the  expiration  of  six  calendar  months  after  the 
confirmation  of  any  agreement  to  be  made  as 
hereiobefure  mentioned,  no  valuers  shall  have 
been  appointed,  or  their  valuation  apponion- 
ipents,  or  schedules  (as  the  case  may  be)  res- 
pectively shall  not  have  been  made  and  sent 
to  the  oflice  of  the  said  commissioners,  or  if 
any  valuer  appointed  uniler  or  by  virtue  of  this 
act  shall  die  or  become  incapable  of  acting,  it 
shall  be  lawful  fur  the  said  commissioners  from 
time  to  time  toappo>nt  such  competent  person 
or  persons  as  they  ^hall  deem  fit  as  valuer  or 
valuers,  with  the  like  powers  and  duties,  and 
whose  costs  and  expences  shall  be  payable  in 
like  manner  us  h  hereinbefore  provided  with 
respect  to  valuers  to  be  appointed  and  acting 
under  any  such  agreement  for  commutation  as 
aforesaid. 

39.  Commissioners  may  hear  and  determine 
disputes. — A nd.be  it  enacted,  that  if  any  action 
or  suit  shall  be  depending  touching  the  right 
to  or  amount  of  any  fines  or  other  manorial 
payments  or  incidents  (except  mines  and  mi- 
nerals), or  any  question  shull  arise  thereon,  it 
shall  be  lawful  for  the  said  commissioners  or 
assistant  commissioner  to  appoint  a  time  and 
place  in  or  near  the  manor  for  hearing  and 
determining  the  same,  and  to  inquire  into, 
hear  and  determine  such  right  or  amount,  or 
such  question  or  questions  as  afuresaid,  and 
the  decision  of  the  said  cunimibsioners  or 
assistant  commissioner  at  snch  meeting,  or 
any  adjourned  or  renewed  meeting,  shall,  sub- 
ject to  the  provisions  hereinafter  contained,  be 
binding  and  conclusive  on  all  persons  to  whom 
twenty  days'  notice  of  the  time,  place  and  in- 
tent of  such  meeting  shall  have  been  given  or 
left  at  their  usual  place  of  abode,  or  left  with 
the  occupying  tenant  of  the  lands  to  which 
such  meeting  shall  relate,  his,  her  and  their 
heirs,  executors,  administrators  and  assigns, 
and  the  successsors  of  any  body  politic  or  cor-, 
porate ;  and  such  occupying  tenant  shall  forth- 
with send  such  notice  by  post  or  otherwise  to 
the  party  for  whom  the  s.ime  was  left,  and  in 
default  of  so  doing,  shall  be  liable  to  the  pc* 
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■naUy  of  notice  than  five  pounds  and  not  more  the  Court  ^pon  a  special  ca«c ;  and  the  vef- 
4lmD  twcuty  pounds,  to  be  recovered  before  tivo  I  diet  which  shall  lie  gWeo  id  aay  such  actioo, 
of  her  Majesty's  justices  of  the  peace,  on  suoa^  j  or  the  judgment  of  the  Court  upon  the  ca»e 
juary  application  in  manner  hereinafter  men- 1  subject  to  which  the  same  may  be  >;^ivpn,  shall 


iioned/  and  shall  aho  be  liable  to  pay  and 
make  good  to  such  party  all  damage  which  he 
may  sujitain  by  such  default^  to  be  recovered 
with  full  costs  of  suit,  in  an  action  in  any  of 
l&er  Majesty's  Courts  of  law  at  Westminster: 
I'rovided  always,  tliat  if  any  such  decision, 
shall,  directly  or  indirectly,  affect  any  ri^ht  to 
mines  or  minerals,  such  decision,  so  far  as  it! 
relates  to  any  suih  right,  shall  be  null  and' 
jroid,  and  of  ao  eJ&ct  whatever,  either  at  law 
or  in  equity. 

40.  Subject  to  appeal  bjf  usue  at  law,  or  in. 
case  stated. — Provided  always,  and  be  it  en- 
.acted,  that  any  person  claiming  to  be  interested 
In  any  laiul!>,  who  shall  be  dissatisfied  with  any 
«uch  decision  of  the  said  cominissiancrs  or 
assistant  commissioner,    may«  if   Utc  yearly 
value  of  the  paymeui  to  be  made  or  withh olden; 
accordiug  to  such  .decisiou  shall  exceed  jthe 
sum  of  twenty  pouu(U,  cause  an  action  to  be 
brought  in  any  uf  her  Majesty's  Courts  of  Law 
at  Westminster  aguinst  the  person  in  whose 
iavour  such  decision  shall  have  been  made, 
within  three  calentlar  months  next  after  such 
decisiou  shall  liave  been  notified  in  writing,  in 
such  manner  as  the  said  commissioners  or  us- 
Biatant  commissioner  shall  direct,  to  the  parties 
interested  therein,  or  to  their  known  agents, 
in  which  action  tlie  plaintiif  shall  deliver  a 
feigned  iiiBue,  whereby  such  disputed  right  may 
be  tried,  and  shall  proceed  to  a  trial  at  law  of 
such  issue  at  the  sittings  after  the  term,  or  at  the 
'ttssizes  then  next  or  next  but  one  after  such 
.action  shall   have  been  commenced,  to    be 
holden  for  the  county  within  which  the  lands,, 
or  the  greater  part  thereof,  are  situated,  with 
liberty,  nevertheless,  for  the  Court  in  which 
the  same  shall  have  been  commenced,  or  any 
Judge  of  her  Majesty's  Courts  of  Law  at  West- 
minster, to  extend  the  time  for  going  to  trial 
therein,  or  in  direct  the  trial  to  be  in  another 
county,  if  it  sbtdl  seem  fit  to  such  Court  or 
Judge  so  to  do;  and  every  defendant  in  any 
fiuch  action  shall  enter  an  appearance  thereto 
and  accept  such  issue ;  but  in  case  the  parties 
flhall  differ  as  to  the  form  of  such  issue,  or  in 
case  the  defendant  shall  fail  to  enter  such  ap- 
pearance or  accept  such  issue,  then  the  same 
ahall  be  settled  under  the  direction  of  the 
Court  in  which  the  action  shall  be  brought,  or 
by  any  Judge  of  her  Majesty's  Courts  of  Law 
.at  Westminster,  and  the  plaintiif  nuiy  proceed, 
thereon  in  like  manner  as  if  the  defendant  had; 
appeared  and  accepted  such  issue :  and  the 
.parties  iu  such  action  shall  produce  to  each) 
other  their  respective  attorneys  or  counsel,  atj 
Buch  time  and  place  as  any  Judge  may  order, 
before  triat,and  also  to  the  Court  and  jury  upon 
the  trial  of  any  such  is«ue,  all  books,  deeds, 
papers  and  writings,  terriers,  maps,  plans  and 
surveys  relating  to  the  matters  in  ibsue,  in  their 
Tespective  custody  or  power ;  and  it  shall  be 
kwful  for  the  Judge  by  Mihom  any  such  action 
fHhall  be  tried,  if  lie  shall  think  fit,  to  direct  the 
Aitfy  to  find  a  verdict,  subject  to  the  opialoii  of 


be  final  and  binding  upon  iill  parties  Uiereco, 
unless  the  Court  wherein  sqch  action  shall  be 
brought  shall  set  aside  such  verdict,  and  order 
a  new  trial  to  be  liad  therein,  which  it  shall  be 
lawful  for  the  said  Court  to  do,  if  it  shall  see 
fit :  Provided  also,  that  iu  case  any  such  ded- 
aiott  shall  iuxulve  a  question  of  law  only,  and 
tlie  parties  in  differen.ce  shall  be  a^^rted  upon 
tiie  facts  relating  thereto^  and  wheceon  such 
decision  shaU  have  beeja  founded,  the  said  com- 
missioners or  assistant  commissioner^  at  the 
request  o/  the  person  dissatisfied, («uch  request 
to  be  made  in  writing  within  three  calendar 
months  after  such  decision,  anid  at  least  four- 
teen  days  .previous  notice  in  writing  of  such 
request  to  he  given  in  like  manner  to  the^thcr 
parties  In  difference,  or  to  their  known  agents), 
shall  direct  a  .case  to  be  stated  for  the  opinion 
of  such  Que  of  her  Majesty's  Courts  of  Law  at 
Westminster  as  the  said  commissioners  or  as- 
sistant commissioner  shall   think   fit;    which 
case  shall  be  settled  by  them  or  him,  or  under 
their  or  his  direction,  in  case  the  parties  .differ 
aliout  the  same,  and  maybeset down  for  argu- 
ment, and  be  brought  before  the  Court  in  like 
manner  as  other  cases  are  brought  before  the 
Court ;  and  the  decision  of  such  Court  upon 
every  case  so  brought  before  it  shall  be'binding 
upon  all  parties  concerned  therein :  Provided 
always,  that  after  such  verdict  given,  apd  pot 
set  aside  by  the  Court,  or  after  such  decision 
of  the  Cotirt,  the  said  commissioners  or  assist- 
ant commissioner  shall  be  bound  by  such  ver- 
dict or  decision  ;  and  the  costs  of  every  action^ 
or  of  stating  such  case,  and  obtaining  a  deci- 
sion  thereon,  shall  be  in  the  discretion  of  the 
Court  in  or  by  wliich  the  same  shall  be  decided, 
which  may  order  the  same  to  be  taxed  by  the 
proper  officer  of  the  Court;  and  the  like  execu- 
tion may  be  had  for  the  same  as  if  such  costd.liad 
been  recovered  upon  a  judgment  of  record  of 
the  said  Court. 

41.  Proceedings  not  to  ahat^  hy  death  of 
parties. — And  be  ltenaetcd,that  no  proceeding 
of  or  before  the  said  commis:iioners  or  assist- 
ant commissioner,  or  in  any  action,  or  in  any 
case4tated,  or  reference  in  pursuance  of  this 
act,  sliall  altate  or  cease  by  reason  of  the  death 
of  any  person  interested  therein. 

42.  in  case  of  death  i^  parties  before  actions 
brought,  ^c'„  the  same  to  be  brought  and  car^ 
ried  on  in  their  names, — And  be  it  enacted,  that 
if  any  person  in  whose  favour  any  such  deci* 
sion  of  the  said  commissioners  or  any  assistant 
commissioner  shall  have  been  made  shall  die 
before  any  such  action  shall  have  been  brought 
or  case  stated,  and  before  the  expiration  of  the 
time  hereinbefore  limited  for  that  purpose,  it 
shall  be  lawful  for  any  person  who  might  have 
brought  such  action  or  have  had  such  case 
stated  against  the  person  so  dying  to  bring  or 
have  the  same,  within  the  time  so  limited  as 
aforesaid,  nominally  against  such  person  as  if 
living,  and  to  serve  the  said  commissioners  or 
assistant  commissioner  with  process  and  no* 
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ttceg  rehtiay  tto'cto.  In  ifae  tmoe  roaiiDer  88 
the  ipertoD  deceased  nvij^ht  liavp.  been  served 
thereivith  if  livinjiif ;  ami  it  thall  be  lawful  for 
every  person  entitled  to  the  benefit  of  socli 
decisioir  as  aforesaid,  or  in  case  of  any  such 
penoB  being:  a  minor,  idiot,  lunatic,  feme  co- 
vert, beyond  the  seas,  or  labour! 0|(  under  any 
other  lei^al  disability,  the  guardian,  trustee, 
coniieittee  of  the  estate,  husband,  or  attorney 
respectively,  or  in  default  thereof,  such  person 
as  may  be  Dorainated  for  that  purpose  by  the 
said  coanmiiisiouers,  aud  >vhoni  they  are  hereby 
empotrpred  to  nonnnAle,  under  their  haads 
wmi  seal,  to  appear  and  defend  such  action  or 
arirne  such  easei  and  proceedin^rs  shall  be 
b»d  therein  in  tlie  like  manner,  and  the  rights 
of  all  peratms  shall  be  equally  bound  and  con- 
cbided  liy  the  event  of  such  action  or  the  de- 
eisicB  o<  inch  case,  as  if  such  person  had  been 
living  or  free  fVom  disability;  mmI  the  costs 
of  every  such  action  or  case  shall  be  in  the 
discretion  of  the  Court  as  aforesaid. 

43.  Power  to  ejrumine  witHrsses,  culi  fur 
piipen^  4^.--»And  be  it  enacted,  that  the  said 
coaimissiooers  or  any  assistant  commissioner 
may,  by  atimmons  under  their  or  h's  hands  or 
hand,  re«tHire  the  attendance  of  all  such  per- 
sons ■•  they  or  he  may  think  fit  to  examine 
upon  any  matter  brouislH  before  them  or  him, 
or  mpectin^  which  they  or  he  have  or  hath 
power  le  act  as  hereinbefore  mentioned,  relate 
\fk%  to  any  such  commutation  as  aforesaid,  or 
to  any  enfrunchiseroent  in  pursuance  of  the 
prcmsioDs  hereinafter  contaiaed,  and  also  make 
any  inquiry  and  call  for  any  answer  or  return 
as  to  SQch  matter,  and  also  adnunister  oailis, 
and  exnnaine  all  such  peisons  upon  oath,  and 
cause  to  be  produced  before  them  or  him, 
upon  oath,  all  deeds,  documents  and  writings, 
books,  court  rolls,  rcnlaltf,  contracts,  amerce- 
roents,  accounts,  writings,  papers,  maps,  plans 
and  surveys,  or  copies  thereof  respectively,  in 
anyM-ine  reUtinsf  to  any  such  matter :  Provjiled 
always,  that  no  such  person  shall  be  required, 
in  obedience  to  any  sitch  summons,  to  travel 
more  than  ten  miles  freip  the  place  of  his 
abode  to  give  evidence,  or  profluce  any  deed^ 
papers  or  writinj^s  relating^  to  the  title  of  any 
lands,  unless  snch  production  shall  appear  to 
the  said  commissioners  or  assistant  commis* 
sioner  essentially  requisite  in  making  the  iu» 
qmries  to  be  made  under  this  act. 

44.  EjtpentcB  of  ftifnesset,  ^r^.^-And  be  it 
enacted,  that  the  said  commissionert  or  assist* 
ant  cuminissioner,  in  any  case  where  they  or  lie 
may  see  fit,  may  order  such  expenses  of  wit^ 
nessesy  and  of  the  production  of  any  books, 
deeds,  court  rolls,  contracts,  accounts  or  writ- 
ings, maps,  plans  and  surveys, or  copies  thereof, 
and  all  other  expenses  (except  the  salnries  or 
sUowaitce  to  any  of  the  said  commissioners  or 
assistant  commissioner  provided  for  aa  afore* 
said)  incurred  in  the  settlement  of  any  suit  or 
difference,  or  in  the  hearing  or  determining 
My  otijeetion,  valu-rttion,  schedule  or  appor- 
tionmeht  before  the  said  commissioners  or 
assistant  eqmmissiener,  to  be  paid  by  such  par- 
ties iaterested  in  the  production  thereof  respec- 
llvdv,  or  in  Hie  cveot  of  such  »uit«  difference 


or  objection,  and  to  surh  person  or  persons 
and  in  such  proportions  as  the  said  commis^ 
sinners  or  assistant  commissioner  may  think 
fit  and  reasonable. 

45.  Tenant  pnyin^  rent -charge  to  be  alloired 
Uke  same  in  account  with  his  landlord, — And  be 
it  enacted,  that  every  tenant  or  occupier  who 
shall  pay  any  such  reiH'^charge  as  aforesaid, 
or  any  expenses  legally  chargeable  uudt  r  this 
act  upon  the  land  of  which  he  shall  !>e  such 
tenant  or  occupier,  shall  be  eutitled  to  deduct 
the  amount  from  tiie  rent  payable  !)y  him  to 
his  landlord,  and  shall  l>e  allowed  the  same  in 
account  with  his  said  landlord. 

4ii,  Lund*  exempted  from  provitiont  of  thh 
net  in  certain  ca^^«.— ^Provided  hlways  and  lie 
it  enacted,  that  in  every  case  in  which  uiiy 
tenant  or  occupier  shall  show  to  the  cotnmis^ 
sinners  that  he  holds  copyhold  lands  for  a  term 
of  years  of  a  tenant  ot  any  manor  at  a  lower 
rent  than  the  sum  about  to  be  impostd  on 
the  same  for  com  mutation  or  enfniHchisenient, 
or  for  the  expenses  incurred  under  the  provi- 
sions of  tliis  act,  it  shall  be  lawful  for  the  said 
commissioners  to  declare  all  agreements  cn<« 
tered  into  under  the  autlioritv  of  this  ait,  null 
and  void  so  far  as  regards  such  lands,  and  such 
lands  shall  be  exempted  from  the  provisions 
of  this  act,  unless  the  tenant  on  the  court  roll 
shall  give  such  security  for  the  payment  of  ull 
sums  so  to  be  charged  on  such  lands  as  shall 
be  satisfactory  to  the  said  tenatU  or  occupier^ 
and  to  the  commissioners. 

47.  ff^Aen  rent-charge  is  in  arrear/lr  ttrenfj/^ 
one  dajfs  tfter  half  yearly  datfs  of  payment^  ihe 
person  entitled  thereto  may  distrain. — And  l>e  it 
enacted,  that  in  case  the  said  rent-charge  shall 
at  any  time  be  in  arrear  and  unpaid  for  the 
space  of  twenty-one  days  next  after  any  half- 
yearly  day  of  payment,  it  shdll  be  lawful  for 
the  person  entitled  to  the  same,  after  having 
given  or  left  ten  days'  notice  in  writing  at  the 
usual  or  last  known  rebidencc  of  the  tenant  iu 
possession^  to  distrain  upon  the  lands  Uable  to 
the  payment  thereof,  or  any  part  thereof,  for 
all  arrears  of  the  said  rent-charge,  and  to  dis- 
pose  of  the  distress  when  taken,  and  otlierwise 
to  act  and  demean  himself  iu  rqlaiion  thereto 
as  any  landlord  may  for  arrears  of  rent  re- 
served on  a  common  lease  for  years  prt>vided 
that  not  more  than  two  vears*  arrears  shall  at 
any  tine  be  recoverable  by  distress, 

4S,  IVhen  rent-charge  is  in  arrear  for  forty 
daysi^cr  half  yearly  days  of  payment,  and  na 
4ii0cient  distress  mn  the  premises ^  irrit  to  he 
issued  directing  sheriff  to  summon  Jury  to  assess 
arrears, — And  be  it  enacted,  that  iu  cB:?e  the 
said  rent*charge  shall  be  in  arrear  and  unpaii 
for  tbe  space  of  forty  days  next  after  any  hajf- 
yearly  day  of  payment,  and  there  shall  be  ho 
snificient  distress  ou  the  premises  liable  to  the 
payment  thereof,  it  shall  be  lawful  for  any 
Judge  of  her  Majesty's  Courts  of  Record  at 
Westminster,  upon  altidavit  of  the  facts,  to 
order  a  writ  to  be  issued,  directed  to  the  sherllF 
of  the  county  in  which  the  lands  chargeable 
with  the  rent-charge  are  situated,  requiring 
the  said  sheriffto  summon  a  jury  to  assess  thn 
arfears  of  rant-charge  rcnuiiuiog  unpaid^  and 
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and  taken  to  be  apf^lcable  to  the  case  of  an 
enfranchisement  under  the  prov'siona  herein 
contained,  save  that  the  said  commissioners 
shall  not  make  any  alterations  or  afnendments 
in  such  schedule  without  the  consent  of  the 
parties  Interested  tlierein:  Provided  always 
ihat  whenever  the  estate  of  any  party  to  such 
nifrandiisenient  shall  be  less  than  an  estate  of 
fee-siinple  in  possession,  or  corresponding 
copyhold  or  customary  estate,  notice  in  writ- 
imt  •h&ll  he  ^ven  by  or  on  beltalf  of  such  party 
to  tlie  person  eniid'ed  to  the  next  estate  of  in- 
heritance in  remainder  or  reversion,  in  the 
munor  or  land  to  be  affected  by  such  enfran* 
ehisement,  so  that  the  assent  or  dis^enf  or  ac- 
(|«iescence  of  such  person  en  tilled  in  re« 
n>ain(fer  or  reversion,  may  be  stated  in  writing  to 
the  saifl  rommiseioners,  when  such  a  schednle 
of  apportionment  as  aforesaid,  or  when  sach 
coiiveyaaee,  deed  or  assurance  as  hereinafter 
mentioned,  shJl  be  seat  to  them,  but  the  said 
commissioners  shall  notwithstanding*  cause 
such  further  notices  to  be  i^iven,  and  such 
other  enquiries  to  be  made  as  tbey  shall  deem 
fit  before  confrrming  such  apportionmani,  or 
consenttnir  to  sach  conveyance,  deed  or  assu- 
rance. Provided  also  that  in  case  the  person 
so  next  entitled  in  remainder  or  reversion  as 
aforesttid,  shall  be  a  minor,  idiot,  lunatic,  feme 
covert,  or  noder  any  other  lej^al  disability,  or 
Shall  be  beyond  the  seas,  s«ch  notice  as  afore- 
Sttid  sliall  be  given  to  the  guardian,  trustees, 
committee  of  t)ie  estate,  huahanily  or  attorney 
of  such  person  respectively;  or  in  default 
thereof  or  in  case  the  person  so  entitled  shall 
be  unknown  or  not  ascertained,  then  such 
notice  shall  be  given  to  some  person,  ta  be 
nominated  for  that  porpose  by  some  writing 
under  the  hands  and  sedl  of  the  said  convasis. 
sioners,  after  due  inquiry  shall  have  been  iaade 
by  them  as  to  the  fitness  of  such  person  to 
judge  of  the  propriety  of  ssecnting  to  or  dis« 
senting  from  anysoch  agreement;  and  that  in 
every  case  in  which  dissent  in  writing  shall 
have  been  expressed,  the  commissioners  shall 
withhold  their  coi^lirmation  of  the  apportion- 
ment, or  their  consent  to  the  conveyance, 
deed  or  assurance  hereinafter  mentioaed,  until 
Bpon  further  inquiry  they  shall  be  satisfied  that 
the  agreement  is  not  fairly  open  to  objection. 

57.  I^ofle  of  efecCmg  tuck  enfianchiMement 
tehere  the  agreement  ehall  nH  ie  entered  into 
by  all  the  tenante,  or  their  number  be  lea  than 
fwehe,^An6  be  it  enacted,  that  if  such  agree- 
mrent  for  enfranchisement  shall  sot  be  entered 
Into  by  all  the  tenants  of  the  manor,  or  their 
number  shall  be  less  than  twelve,  or  whatever 
may  be  their  number,  if  the  parties  shaU  think 
iit,  au  enfrandiisement  may  be  effected,  with 
the  consent  of  the  said  coinmsisioners,  by  such 
conveyance,  deed  or  assurance  as  would  or 
might  l>e  adopted  for  effecting  such  enfran- 
chisement if  the  lord  were  seised  of  the  manor 
for  an  absolute  estate  of  inheritance  in  fee- 
simple  in  possession. 

68.  Commiesioneri,  before  gimng  their  con* 
tent,  to  latfs/jt  themeehee  of  the  title  to  the 
manor ;  and  the  expemee  of  the  investigation, 
99  well  09  the  general  e^nnet^i,  to  be  iforne  by 


thepartiee  ae  maybe  agreed mpon^imdm  d^ah 
ai  the  ettmmisMifmers  shall  direct — And  be  it 
enacted,  that  in  every  case  in  whirh  asy  such 
agreement  for  enfranchisement  shall  be  so  en- 
tered into,  and  shall  be  proposed  to  be  csurricd 
into  efl'ect  by  a  schedule  of  apportiontnenty 
the  said  commiasiotters,  before  they  shsdl  sig-. 
nif^  their  consent  thereto,  shall,  upoa  the 
written  request  of  any  three  or  raor«  t«iiaoU, 
parties  to  the  agreement,  btU  not  otberwtse, 
satisfy  themselves,  in  such  wav  and  bj  such 
evidence  as  they  shall  see  fit,  of  the  tkle  of  the 
lord  to  the  manor  s  aad  the  expenae  of  inves* 
tigating  the  title  to  the  manor,  and  the  other 
expenses  attending  every  such  agieeaaeBt ,  whe* 
ther  carried  into  effect  by  a  schedule  of  ap. 
portionmcnt,  or  otherwise,  and  the  coafinua- 
tion  thereof  and  the  aehedale  of  apportion* 
ment  (if  any.)  shall  be  borne  by  the  lord  aad 
tenants,  parties  to  such  agreemeat.  in  each 
proportions  as  they  may  agree,  or  ia  defaaltaf 
agreement  as  the  said  comrnksioaera  csay 
direct:  Provided  always,  that  the  expenses 
payable  by  lords  of  manors  having  particnUr 
interests  or  being  trustees  shall,  with  any  other 
expenses  they  may  reasonably  incur  in  or 
aliout  any  sach  agreement  (the  amount  of  sack 
last  mentioned  expenses  being  subject  to  the 
approval  of  the  said  commissioner*,)  be  paid 
out  of  the  first  monies  to  be  receired  oat  of 
the  enfranchisements  to  be  effiscted  under  this 
act  ]  Provided  always  that  if  the  loni  shall 
refuse  to  afibrd  such  information  as  may  enable 
the  eominissioners  to  be  satisfied  oi  bis  title, 
or  if  the  commissioners  shall  for  anjF  other 
reason  not  be  sathified  of  such  title,  the  said 
agreement  so  entered  into  sludl  be  uadl  aad 
void. 

d9.  Payment  and  application  ofpnrckmem  m^ney 
where  the  hrd^s  interest  is  a  partial  ojs<,  or  he  is 
under  legal  disabilittf,'^ And  be  it  enacted,  that 
in  all  cases  in  which  the  lord  for  the  time  beia; 
shall  be  only  entitled  to  the  manor  for  a  limited 
estate  or  interest  therein,  or  slusll  be  under 
any  legal  disability,  the  sum  or  sums  of  money 
to  be  paid  for  eafrancbisament  shall  be  paid 
and  applied  in  manner  hereinafter  provided 
for. 

ftO.  Power  to  tenante  to  defer,  m  certain 
cases,  the  payment  of  a  portion  qfthe  eomaider^ 
turn  for  enfranchisement  until  the  next  enemi  at 
which  a  fine  would  be  payabic-^Amd  be  ic  ea* 
acted,  that  whenever  by  any  such  agreement 
as  aforesaid  which  ahsil  be  proposed  to  be 
carried  into  effect  by  a  achedule  of  apportion* 
meat  it  shall  have  been  stipulated  that  any 
tenant  shall  be  at  liberty  to  defer  the  pnymeot 
of  a  portion  of  the  sum  charged  in  respect  of 
his  lands,  or  any  portion  thereof,  aad  soch  te* 
nant  shall  give  notice  under  bis  hand  to  the 
steward  or  ku-d,  as  hereinbefore  directed  with 
respect  to  noticca  In  cases  of  commutation,  (»f 
bis  desire  to  defer  payment  accordingly,  at  any 
reasonable  time  after  the  execution  of  any 
such  agreement  for  eufranchisemeBt,  and  be» 
fore  the  delivery  of  the  schedule  to  the  com> 
miasioners,  it  shidi  be  Uwful  for  the  said  eoni- 
missioners  in  their  schedule  of  apportionsaent 
in  every  such  case,  aad  ako  (with  the  coaaeat 
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of  iht  lord)  in  tlie  case  of  any  racfa  tenant 
drifi^  notice  as  aforesaid,  althoug^b  no  stipu- 
latioB  shall  have  been  owde  by  the  agreement* 
to  award  Chat  so  orach  of  the  som  apportioned 
to  sny  such  CeuaiU  as  ahaii  have  been  charged 
for  eiifranchisement  from  fines  or  other  ma- 
noriiil  rijfhts  to  which  each  tenant,  if  he  pos- 
KKcd  a  life  or  other  limited  interest,  would 
not  have  been  liable  thereafter  during  his  te- 
nancy, shall  not  be  paid  until  the  period  of 
the  next  act  or  event  on  which  a  fine  or  other 
sach  manorial  riglii  would  have  become  pay- 
able or  due  to  the  lord  if  the  said  lands  had 
remsined  unenfranchised,  and  that  within  six 
munths  after  each  act  or  event  the  said  aum 
ihall  become  payable,  with  such  addition  there- 
to  as  the  said  commissioners  shall  direct. 

61.  fKhen  ium  becomet  due,  lerd  entitled  to 
the  rents  end  fitftfitM  ef  ike  Und,  end  ma^  pre* 
cted  te  0Umn  peuemen,  4*^.— And  be  it  also 
eoacted,  that  as  soon  as  the  said  sum,  with 
fioch  addition  thereto,  shall  become  payable, 
the  lord  or  other  person  for  the  time  being 
entitled  to  the  benefit  thereof  shall  become 
fBtitlcd  to  the  renu  and  profits  of  the  land  in 
reipcct  of  which  the  same  shall  be  due,  unless 
Slid  astil  he  shall  have  received  notice  thait 
lach  SQB^  is  become  payable  so  that  he  may 
prooeed  to  recover  the  same ;  and  it  ahall  be 
Isirfal  for  sach  lord  or  other  person  to  pro- 
ceed to  obtain  possession  of  the  said  rents  and 
profiu^  m  Hke  manner  as  if  the  said  land  had 
heen  lawfully  seised  into  the  hands  of  the  lord 
for  some  deninlt  of  the  tenant;  provided  that 
aocice  in  writing,  stating  the  nature  of  such  act 
or  event  as  aforesaid,  delivered  by  or  on  behalf 
of  (be  tenant  to  the  lord  or  other  person  en« 
titled,  or  the  clerk  of  the  peace  or  other  per- 
aoDs  having  the  custody  of  tlie  schedule  of 
apportionment,  sliall  be  deemed  sufficient  no- 
tice that  the  said  sum  is  payable ;  and,  as  soon 
as  the  said  sum  is  become  payable,  the  land  in 
respect  of  which  the  same  shall  be  due,  and 
the  beneficial  owner  thereof  for  the  time  being, 
shall  be  subject  to  the  like  remedies  for  the 
recovery  thereof,  aafi  such  sum  shall  become 
applicable  in  like  manner,  subject  to  anv  such 
allowance  thereont  as  bereinatter  provided,  as 
if  nich  Und  had  not  been  previously  enfran- 
chised, and  the  payment  for  the  aame  had  not 
been  deferred. 

€2.  Poteer  of  tenants  to  defer  payment  of 
fomideretion  for  enfranchisement, — ^And  be  it 
enacted,  that  for  the  purpose  of  freeing  other 
teaants  from  the  inconvenience  to  which  in 
certain  cases  they  might  be  subjected  by  an 
unmedute  liability  to  the  payment  of  the  sums 
to  he  agreed  to  be  paid  to  the  lord  of  the  manor 
for  enfranchisement  under  this  act,  it  shall  be 
lawful  (or  such  tenant,  at  any  reasonable  time 
after  the  execution  of  any  such  agreement  for 
enfraatbiseaicnc  as  aforesaid  (to  be  fixed  by 
the  said  coasmissioners,  and  in  default  of  their 
fixing  any  other  limit  at  any  other  time,  or 
ttitil  wiihm  ten  days  next  previous  to  the  de- 
livery by  the  steward  to  the  commissioners  of 
the  schedule  of  such  apportionment),  to  de- 
clare, liy  ttotice  undisr  his  hand,  to  be  delivered 
(3  the  lord  or  steward  as  hereinbefore  provided 


with  respect  to  aoiices  In  cases  of  commutation, 
his  desire  that  such  compensation  money  should 
remain  a  charge  on  the  lands  affected  thereby 
for  any  number  of  years  not  exceeding  fourteea 
years,  or,  if  a  tenant  for  life,  for  the  whole  pe- 
riod of  his  life  and  one  year  longer,  and  which 
notice  the  steward  shall  forthwith,  or  with  the 
said  schedule  of  apportionment,  send  to  the 
said  commissioners;  and  thereupon  the  said 
commissioners,  with  the  consent  of  the  lord« 
but  not  otherwise,  shall  insert  in  a  coinmn  of 
such  apportionment  to  be  appropriated  to 
such  purpose  the  number  of  years  or  period 
for  which  such  charge  is  to  be  continued,  and 
thereupon  (subject  as  after  mentioned)  no  pro- 
ceedings shall  be  instituted  during  such  time 
or  period  to  enforce  payment  of  the  principal 
money  so  apportioned  :  Provided  nevertheless, 
that  interest  after  the  rate  of  four  pounds  per 
centum  per  annum  thereon  shall  be  payahle 
and  paid  half-yearly  on  the  days  to  be  men- 
tioned in  such  apportionment,  or,  if  not  men- 
tioned, then  at  the  expiration  of  each  half- 
year,  computed  from  the  date  thereof;  and 
nothing  herein  contained  sbdll  extend  to  pro- 
tect any  tenant  or  other  person  from  such 
proceedings,  in  case  interest  for  one  year  and 
a  half  shall  remain  due  on  the  principal  sum 
apportioned  or  awarded,  or  on  any  part  thereof, 
to  the  amount  of  one  half:  Provided  also, 
that  during  the  term  or  period  so  fixed,  the 
lord  shall  not  be  compellable  to  receive  pay- 
ment of  the  principid  money,  with oot  receiving 
twelve  calendar  months'  notice  of  the  intention 
to  pay  off  the  same ;  and  in  case  the  interest 
on  such  principal  sum,  or  any  part  thereof, 
shall  at  any  time  be  in  arrear  or  unpaid  for 
thirty  days  after  any  half  yearly  payment  shall 
be  due  as  aforesaid,  it  shall  be  lawful  for  the 
lord  or  party  entitled  for  the  time  being  to 
receive  such  interest  money,  to  levy  the  same 
by  distress  and  sale  of  the  goods  on  tlie  lands 
mi  tenements  enfranchised  and  affected  by 
such  enfranchisement,  or  any  of  them,  as  fully 
and  in  like  manner  as  if  the  same  had  been 
rent  in  arrear,  and  subject  to  recovery  by  dis- 
tress. 

63.  fFherepajfments  are  deferred  by  tenants^ 
provision  as  to  lords  being  tenants  for  life, — 
And  be  it  enacted,  that  where  the  lord  of  the 
manor  shall  be  only  entitled  for  a  limited 
estate  or  interest  therein,  and  the  said  com- 
missioners shall  have  deferred  payment  of  any 
sum  or  sums  for  enfranchisement  under  the 
powers  hereinbefore  contained,  so  that  instead 
of  such  lord  receiving  a  certain  sum,  or  the 
interest  thereon  forthwith,  he  or  the  lord  for 
the  time  being  shall  become  entitled  at  a 
future  period  to  the  said  deferred  sum,  with 
an  addition  thereto  on  account  <^  the  fine  which 
would  have  become  payable  on  the  act  or  event 
fixing  such  period,  or  with  an  addition  thereto 
on  any  other  account,  it  shall  be  lawful  for  the 
said  commissioners  to  award  and  direct  that 
out  of  the  money  payable  or  chargeable  fortii- 
with  for  enfranchisement  of  any  lands  in  such 
manor  a  certain  sum  of  principal  monev  shall 
be  paid  to  or  charged  in  favour  of  such  lord  as 
if  he  were  absolutely  seised  as  tenant  in  fee 
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simple  in  possessioik  of  such  manor,  and 
sucn  principal  sum  sliall  be  paid  or  charged 
accoroingly;  and  in  case  it  shall  hap-^ 
pen  that  there  shall  be  no  money  pay- 
able forthwith  for  enfranchisement,  or  not 
sufficient  for  making  such  allowance  to  the 
lord  as  aforesaid,  or  with  the  consent  of  the 
lord  in  any  case,  it  shall  be  lawful  for  the  sud 
Commissioners  to  award  and  direct  that  so  much 
of  the  sum  payable  at  a  future  period  as  they 
shdl  think  adequate  to  his  interest  shall  be- 
come his  absolute  property,  and  shall  be  paid 
or  charjred  accordingly. 

64.  Substituted  /t^/^i.— And  be  it  enacted, 
that  all  lands  which  shall  be  enfranchised  under 
this  act  shall  be  deemed  to  be  held  under  the 
same  title  as  that  under  which  the  same  were 
held  at  the  time  of  such  enfranchisement,  and 
shall  not  be  subject  to  any  estates,  rights, 
titles,  interests,  mcumbrances,  claims  or  de« 
mands  affecting  the  manor  of  which  the  same 
were  holden. 

65.  General  esppentes, — ^And  be  it  enacted, 
that  the  expenses  of  valuations,  including  the 
expense  of  making  copies  of  apportionments, 
schedules,  and  all  other  documents  required 
under  the  provisions  of  this  act,  and  all  other 
expenses  necessary  in  the  making  any  com- 
mutation or  enfranchisement  as  aroresaid,  ex- 
cept when  otherH'ise  provided  by  this  act,  shall 
be  paid  by  the  tenants,  or  by  the  tenants  and 
lords,  in  such  proportions  as  the  said  commis- 
sioners shall  in  the  confirmed  apportionment  or 
otherwise,  under  their  hands  and  seal,  direct ; 
and  that  if  any  difference  shall  arise  touching 
the  amount  of  the  ssdd  expenses,  or  the  share 
thereof  to  be  paid  by  or  to  any  person,  it  shall 
be  lawful  for  the  said  commissioners  or  assist- 
ant commissioner  to  certify  under  their  or  his 
hands  or  hand  the  amount  to  be  paid  by  or  to 
such  person ;  and  in  case  any  persoii  shall  re- 
fuse or  neglect  to  pay  the  amount  so  certified 
or  specified  in  such  apportionment  to  be  pay- 
able from  him  immediately  after  notice  thereof, 
then,  upon  production  of  such  certificate,  or  of 
either  of  the  deposited  copies,  under  seal,  of 
the  said  apportionment,  before  two  of  her 
Majesty's  justices  of  the  peace  for  the  county, 
riding,  division  or  jurisdiction  wherein  the 
manor  to  which  the  same  relates,  or  the  greater 
part  thereof  in  value  as  ajipcariug  in  such  ap- 
portionment, is  situate ;  and  on  proof  of  such 
refusal  or  neglect,  such  justices  are  hereby 
authorized  and  empowered,  by  warrant  under 
their  hands  and  seals,  to  cause  the  same,  and 
the  costs  of  application  and  distress,  to  be 
levied  by  distress  and  sale  of  the  goods  of  the 
person  liable  to  pay  the  same,  and  to  render 
the  surplus  (if  any),  after  deducting  the  costs  of 
of  distressand  sale,to  the  person  destrainedupon. 

66  miction  fur  espentet, — And  be  it  enacted, 
that  if  such  expenses  shall  not  be  levied  under 
the  said  distress  within  two  months  after  the 
said  warrant  shall  be  granted,  it  shall  be  lawftil 
for  the  person  entitled  to  the  said  expenses  (if 
the  same  shall,  with  the  costs  of  application  to 
such  justices,  amount  to  forty  shillings  or 
upwards),  and  his  executors  or  administrators, 
to  recover  the  same  expenses  and  costs,  with 


full  costs  of  suit)  in  an  actioil  of  debt  in  any  ok 
her  Majesty's  Courts  of  Law  at  Westminster, 
against  the  party  named  in  such  warrant  and 
certificate  or  apportionment  as  aforesaid,  his 
executors  or  acuninistrators,  in  which  action 
such  certificate  or  deposited  cop^  of  apportion- 
ment shall  be  satisfactory  evidence  of  the 
amount  of  such  expenses  so  awarded  by  the 
said  commissioners  or  assistant  commissioner, 
and  of  the  same  being  due  for  and  to  the 
parties  therein  named ;  and  the  certificate  of 
such  justices  under  their  hands  on  such  war- 
rant shall  in  Uke  manner  be  evidence  of  the 
amount  of  costs  of  such  application ;  and  the 
production  of  such  warrant  (which  in  all  such 
cases  shall  be  allowed,  and  such  certificate 
given  by  such  justices),  shall  be  sattafactoiy 
evidence  of  the  non*  recovery  of  such  expenses 
and  costs  respectively  under  a  distress. 

67.  Evpeniet  ofiru^eei. — ^And  be  it  enacted, 
that  every  tenant,  being  a  trustee,  or  not  bene- 
ficially interested  in  the  lands  of  which  he 
stands  admitted  tenant  to  be  affected  by  any 
commutation  or  enfranchisement  under  this 
act  (save  as  against  an  unadmitted  mortgagee) 
shall  be  entitled  to  recover  in  like  manner  by 
distress  or  action  respectively  all  expenses, 
costs  and  charges  which  he  may  have  to  pay 
under  or  by  reason  of  any  such  certificate,  ^ 
portionment,  distress  or  action,  from  the  per- 
son beneficially  interested  at  the  date  of  such 
apportionment  in  the  said  lands,  his  executon, 
administrators  or  assigns,  or  by  a  like  distress 
on  the  said  lands,  and  the  occupier  thereof 
shall  be  entitled  to  deduct  any  such  payments 
out  of  any  rent  then  or  subsequentiy  due ;  and 
should  any  dispute  arise  as  to  any  trusteeship 
or  right  to  such  recovery,  the  same  shall  be 
determined  by  the  said  commissioners  or 
assistant  commissioner  in  like  manner  as  is 
hereinbefore  provided  with  respect  to  other 
causes  of  dispute  or  difference  arising  under 
this  act,  and  their  or  his  certificate  shall  be 
deemed  satisfactory  evidence  of  the  facts  therein 
stated;  and  the  like  evidence  shall  be  produced 
before  such  justices  or  in  such  action  as  ii> 
hereinbefore  provided  in  other  cases  of  dist^e^$. 

68.  Ccpyholderi  having'  limited  intereits  maf 
charg'e  costs  in  certain  cases. — And  be  it 
enacted,  that  any  tenant  having  a  limited 
interest,  and  who  shall  pay  any  such  expenses 
or  costs,  may,  with  the  consent  of  the  said 
commissioners  under  their  hands,  and  by  a 
simple  entry  on  the  court  rolls  of  the  manor, 
(ana  for  which  entry  the  steward  shall  only 
chaise  thirteen  shillings  and  four  pence,  and 
widen  shall  not  be  subject  to  any  stamp  duty), 
charge  such  expenses  and  costs,  with  mterest 
thereon,  at  the  rate  of  four  pounds  per  centum 
per  annum,  on  the  copyhold  lands  to  which 
the  same  shall  relate,  but  so  nevertheless  that 
the  principal  charge  on  such  lands  shall  be 
lessened  in  every  year  following  such  charge  by 
one-twentieth  part  at  least  ot  such  original 
charge  thereon,  and  shall  be  subject  to  previous 
mortgages. 

69.  Expenses  prryaUe  l»ff  lords  sf  manors,-^ 
And  be  it  enacted,  that  any  lord  of  a  manor 
having  a  particuUr  interest,  or  being  a  trustee. 
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Ukd  who  shall  (in  the  case  of  a  commutation) 

Sy  any  such  expenses  or  costs,  may,  with  the 
e  consent  of  the  said  commissioners,  charge 
such  expenses  and  costs,  together  with  the  ex- 
penses he  may  reasonably  incur  in  employing 
arents  to  protect  his  interests  or  otherwise, 
with  interest  thereon  at  the  rate  of  four  pounds 
per  centum  per  annum,  on  the  manor  to  which 
the  same  may  relate,  but  so  nevertheless  that 
the  principal  charge  on  such  manor  shall  be 
lessened  in  every  year  following  such  charge 
bv  oae-twentieth  part  at  least  of  such  original 
charge  thereon,  and  shall  be  subject  to  pre- 
Tious  mortgages:  Provided  always,  that  the 
amount  of  such  last-mentioned  expenses  shall 
have  been  previously  submitted  to,  and  shall 
have  received  the  approval  of  the  said  commLs- 
stoners  or  of  an  assistant  commissioner. 

70.  Lands  to  be  churged  with  en/ranchne- 
ment  coniiderations  ai  on  mortgage  infee,^— 
And  be  it  enacted,  that  from  and  immediately 
after  the  date  of  the  final  confirmation  of  the 

rrtionment,  in  the  case  of  any  such  enfran- 
ment  as  aforesaid,  or  from  the  date  of  the 
conveyance,  deed  or  assurance  by  which  the 
enfranchisement  shall  be  effected  (as  the  case 
may  be),  the  several  and  respective  lands  shall 
stand  charged  and  chargeable  with  the 
respective  sums  mentioned  m  such  apportion- 
ment to  be  payable  to  the  lord  and  steward  or 
other  oflScers  respectively,  with  lawful  interest 
for  the  same  from  the  day  mentioned  in  the 
said  apportionment,  until  payment  thereof 
respectively;  and  until  such  respective  pay- 
ment or  payments  the  person  or  persons  for 
the  time  nemg  seised  of  the  manor  shall  be 
deemed  to  stand  seised  of  the  said  lands  as 
mortgagee  in  fee  thereof,  for  the  benefit  of  the 
lords  as  to  the  sum  payable  to  them,  and  of  the 
Kdd  steward  or  other  officers  as  to  the  sums 
payable  to  him  or  them,  and  subject  to  the 
power  of  continuing  the  charge  aa  hereinbefore 
pronded  ;  and  that  it  shall  and  may  be  lawful 
for  the  person  so  seised,  or  the  lords  or 
^wards  respectively  in  his  name,  from  time  to 
time  to  adopt  such  means  and  proceedini^s  as 
a  mortgagee  in  fee  of  freehold  lands  is  entitled 
to  for  Uie  enforcing  payment  of  such  principal 
soms  and  interest,  with  the  like  right  to  obtain 
payment  of  all  attendant  and  incident  costs 
and  expenses ;  and  the  lord  shall  have  power 
to  distrain  on  the  lands  in  respect  of  which  the 
nid  sum  or  sums  shall  be  payable  for  the  pur- 
pose of  recovering  payment  of  the  interest  that 
shall  be  due  thereon,  as  fully  and  in  like 
manner  as  if  the  same  had  been  rent  in  arrear. 

71.  To  beflnt  chargei, — And  be  it  enacted, 
that  every  such  last  mentioned  sum  by  this  act, 
charged  on  any  lands  shall  be  a  first  charge  on 
nich  lands,  and  shall  have  priority  over  all 
mortgagees,  charges  and  incumbrances  what- 
>oe?er  affecting  auch  lands,  tithe  rent- charge 
ttoeptftd».  notwithstanding  such  mortgages, 
charges  and  incumbrances  shall  have  been  or 
shalTbe  respectively  made  and  created  before 
such  sums  respectively  shaU  be  charged  on 
such  binds. 

72.  Pu^eer  to  mortgage, — And  be  it  enacted, 
that  it  shall  be  lawful  for  anv  tenant  whose 


lands  shall  be  enfranchised  under  this  act,  to 
charge  the  same  (or  any  of  them,  provided  he 
shall  hold  the  whole  thereof  under  the  same 
right  and  the  same  estate),  with  the  payment 
of  such  sums  as  aforesaid  (and  the  costs  of  such 
charges),  and  lawful  interest  thereon  respec- 
tively, to  any  person  who  shall  advance  and 
lend  such  sums  on  the  security  of  the  lands  so 
to  be  charged,  and  his  executors,  administrators 
and  assigns,  and  for  securing  the  payment 
thereof,  with  such  interest,  to  demise  the  said 
lands  by  way  of  mortgage  for  any  term  of 
years  to  the  person  who  shall  lend  such  sums, 
nis  executors,  administrators  and  assigns,  or  to 
such  other  person  as  he  or  they  shall  appoint, 
so  as  such  demise  be  made  with  a  proviso  or 
condition,  declaring  that  such  term  shall  be 
void,  on  j[)ayment  of  the  amount  thereby 
secured,  with  interest  thereon,  at  a  time  to  be 
therein  appointed;  and  such  charg[e  shall  have 
the  like  pnority  with  the  original  charge  under 
this  act,  and  with  the  powers  and  rights  to 
which  a  first  mortgagee  would  as  mortgagee 
by  demise  be  entitled. 

73.  To  whom  monies  for  enfranchisement 
from  lord^s  rights  to  be  paid.  Money  paid  for 
enfranchisement ,  amounting  to  200/. 'm  certain 
cases,  to  be  paid  into  the  Bank  of  England, 
under  1  Geo,  4,  c,  35. — And  be  it  enacted 
that  all  monies  to  be  paid  under  this  act  for 
enfranchisement  from  the  lord's  right  shall 
be  paid  to  the  lord  of  the  manor,  his  heirs 
or  assigns,  where  he  shall  be  absolutely  seised 
as  tenant  in  fee-simple  in  possession  of  the 
manor,  or  where,  as  trustee  for  sale  or  other- 
wise, be  has  power  to  give  an  effectual  dis-^ 
charge  for  such  monies ;  and  where  such  lord 
for  the  time  being  shall  be  only  entitled  for  a 
limited  estate  or  interest  therein,  or  shall  be 
under  any  legal  disability,  such  money,  sub- 
ject to  any  allowance  which  may  be  made 
thereout  in  respect  of  deferred  payments  here- 
inbefore mentioned,  shall,  in  case  the  same 
shall  in  the  whole  amount  to  or  exceed  the  sum 
nf  two  liuadred  pounds,  with  all  convenient 
speed  be  paid  into  the  Bank  of  England,  in  the 
name  ana  with  the  privity  of  the  Accountant 
General  of  the  Court  of  Exchequer,  to  be 
placed  to  his  account  there  ex-parte  '*The 
Copyhold  Commissioners/'  pursuant  to  the 
method  prescribed  by  an  act  passed  in  the 
first  year  of  the  reign  of  his  late  Majestv  King 
George  the  Fourth,  intituled,  "  An  Act  for  bet- 
ter securing  monies  and  effects  paid  into  the 
Court  of  Eachequer  at  Westminster^  on  ac- 
count of  the  suitors  of  the  said  Court,  and  for 
the  appointmeot  of  an  Accountant-General 
and  two  Masters  of  the  said  Court,  and  for 
other  purposes,"  and  the  general  orders  of  the 
said  Court,  and  without  fee  or  reward,  and 
shall,  when  so  paid  in,  therein  remain  un- 
til the  same  shall,  by  order  of  the  said  Court, 
made  in  a  summary  way  upon  petition  to  be 
presented  to  the  said  Court  by  the  person  or 
persons  who  would  have  been  entitled  to  the 
rents  and  profits  of  said  manor  had  no  such 
enfranchisement  been  made  as  aforesaid,  be 
applied  in  the  purchase  of  or  redemption  of  the 
laud-tax,  or  in  or  to^vards  the  discharge  of  ao*^ 
L2 
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<kbt  or  other  incHmlHran.*e  alTectinfr  the  saM 
manor,  or  afTeotiiis;  cHhcr  laiuU  staiMliu^  set- 
lied  tiif rcvk'itJi  to  the  ^auic  or  the  like  uses, 
(rusts,  intents  or  purposes  as  the  said  Court  of 
Exclie4|iier  shall  authorize  to  he  purchased  or 
imd,  or  such  part  thereof  as  ^hall  be  neces- 
sary, or  until  Che  same  shall,  upon  the  like  ap- 
plbL-ation,  he  laid  out  by  order  of  the  said 
Court,  made  in  a  summary  way  at  aforesaid, 
io  the  purchase  of  laods  which  shall  be  con- 
veyed, limited  and  settled  to,  for  and  upon 
surh  and  ihe  like  uses,  trasts,  intents  and  pur- 
puses  as  the  said  inauor,  or  such  of  them  as  at 
the  tiM>e  of  making  such  conveyance  and  set- 
tlemoiit  shall  be  existing  undetermined  and 
capable  of  Caking  effect ;  and  in  the  meantime 
and  until  such  purchase  can  be  made,  the 
aaine  money  may,  by  order  of  the  said  Conrt, 
«pon  application  thereto,  be  invested  by  the 
•aid  Accountant- General  in  his  name  in  the 
porchase  of  Three  Pounds  per  Centum  Con* 
•olidated  Bank  Annuities,  or  Three  Pounds 
per  Centum  Reduced  Bank  Annuities,  or  in 
Ciovernment  or  Real  Securities ;  and  in  the 
im'antime  and  until  such  annuities  or  securi- 
ties shall  l>e  ordered  by  the  said  Court  to  be 
fold  for  the  purposes  aforesaid,  or  shall  be 
callpd  in  or  cancelled,  the  dividends  ar  in* 
terest  and  annual  produce  thereof  shall  from 
time  to  time,  by  order  of  the  said  Court,  be 
paid  to  the  person  or  persons  who  would  for 
the  time  l>eini(  have  been  entitled  to  the  rents 
and  profits  of  tbe  said  manor  had  no  enfran- 
chisement l>een  made  as  aforesaid. 

74.  H^hen  leu  ihan  200/.  —  Provided  al- 
ways, and  be  it  enacted,  that  if  any  u>oney 
to  l>e  paid  for  the  enfrancbiiement  from 
the  lord's  rights  shall  be  less  than  tbe  sum 
of  two  hundred  pounds,  and  shall  exceed 
the  sum  of  twenty  pounds,  after  such  allow- 
ance for  deferred  payments  as  aforesaid,  then 
the  same  shall,  at  the  option  of  the  respec- 
tive parties  for  the  time  being  entitled  to  the 
said  manor,  the  right  of  which  shall  be  enfran- 
chised, or  of  their  respective  hu<$bands,  guar- 
dians or  committees,  m  case  of  coverture,  in« 
fancy,  idiotcy,  lunacy  or  other  incapacity,  be 
paid  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  said  Account^mt- 
Gcueral,  and  be  placed  to  his  account  as  afore- 
8<iid,  in  order  to  be  applied  in  manner  herein- 
before directed  ;  or  otherwise  the  same  may  be 
paid,  at  the  like  option,  to  two  trustees,  to  be 
nominated  by  the  respective  parties  exercising 
such  option,  and  such  nomination  and  appro- 
bation to  be  signified  in  writing  under  the 
hands  of  the  nominating  parties;  and  the 
money  so  paid  to  such  trustees,  and  the  divi- 
diMids  and  produce  so  arising  therefrom,  shall 
be  by  such  trustees  applied  in  like  manner  as 
is  hcreinliefore  directed  with  respect  to  the 
money  to  be  paid  into  the  Bank  of  England, 
in  the  name  of  the  Accountant-General  of  the 
Court  of  Exchequer. 

75.  f^hen  not  afwve  Hteniy  pounds, — Pro- 
vided also,  and  be  it  further  enacted,  that 
when  any  money  so  to  be  paid  as  last  herein- 
before mentioned  shall  nut  exceed  the  sum  of 
twenty  pounds  for  all  the  enfranchiseiuents  in 


such  manor,  tlie  §Mne  shiil  he  pa«d»  if  tbe 
said  commiiisioners  shall  so  direct,  to  tlu>  res- 
pective parties  for  the  time  being  entitled  to 
the  said  manor,  for  his  own  use  and  beueSt, 
or  in  case  of  coverture,  infancy,  idiotcy,  lu*. 
nacy  or  other  incapacity,  then  such  money 
shall  be  paid,  for  their  use,  to  their  respective 
husbands,  guardians,  committees,  or  truatees; 
and  in  case  any  dispute  shall  arise  us  to  tbe 
proper  application,  appropriation  or  invest- 
ment of  any  enfraju'liiscment  money,  accord- 
ing to  the  intention  of  this  act,  it  shall  be  law. 
fulfor  the  said  commissioners  to  decide  such 
question,  and  their  decision  shall  be  final  and 
conclusive  thereon. 

76.  In  case  en/rttncklsemeni  money  be  pM 
to  a  lord,  not  entitled  thereto, — Provided  al- 
ways, and  be  it  enacte<l,  that  if  any  principal 
money  shall  be  paid  for  eafrancfaisement  to 
the  lord  of  any  manor  not  entitled  by  the  pro- 
visions of  this  act  to  receive  the  saui^,  the 
land  in  respect  of  which  such  principal  9HM>ey 
£liall  have  been  so  paid  shall  cooiinue  charged 
With  tbe  payment  thereof  in  favour  af  the 
person  legally  or  equitably  entitled  to  the 
same,  but  with  such  remedies  against  the 
person  wlio  shall  have  wrongfully  received 
such  money  as  purchasers  are  entitled  to  by 
the  rules  of  law  or  equity. 

77.  Payments  to  sieward.-^Aud  be  it  en- 
acted, that  all  sums  payable  under  ihi«  act 
for  compensation  to  the  steward  shall  be  paid 

to  him,  his  executors  or  administrators.  , 

78.  Receipts  to  discharge,  fyc.  —  And  he  il  ' 
enacted,  that  the  receipts  of  the  persons  to  I 
whom  any  sums  of  money  shall  be  paid  pur-  | 
suant  to  this  act  shall  be  suflicient  discharges 

for  the  same,  and  the  person  mAking  such        ' 
payment  shall  not  l>e  liable  to  see  to  tbe  a|>pli-       I 
cation  of  any  such  sums,  or  be  ausweraUe  fur 
the  misapplication  or  non-application  thereof; 
and  for  the  better  evidencing  such  payment 
the  steward  for  the  said  manor  for  the  time       i 
being  shall,  as  to  steward's  compensation  forth-       | 
with  after  payment  thereof,  and  as  to  tbe  pay- 
ments for  enfranchisemenii  from  the  lord's       ' 
rights  forthwith  after  production  of  receipt  lor       | 
the  same,  signed  by  the  party  entitled  to  sign 
the  same,  enter  on  the  copy  apportionment,  to 
l>e  deposited  with  him  as  aforesaid,  a  memo- 
randum of  such  payment,  and  %vhtch  memo- 
randum shall,  in  like  manner  as  such  receipt, 
be  deemed  sufficient  evidence  of  sueh  payment, 
and  discharge  the  lands  and  the  person  paying 
the  sHfl^<<  from  the  sums  mentioned  to  l>e  paid. 

79.  jifter  confirmation  of  the  wpportion- 
ment,  ^c,  in  cases  of  commutation,  the  casto- 
mnry  modes  of  descent  to  cease,  and  the  lands 
to  descend,  and  to  he  suhject  to  dower  and 
curtesy,  in  like  manner  as  freehold  lands  — 
And  l)e  it  enacted,  that  from  and  after  the 
final  confirmation  of  the  apportionment,  in 
the  case  of  any  commutation  under  this  act, 
or  upon  the  execution  of  the  deed  whereby 
any  voluntary  commutation  may  have  been  ef- 
fected, the  several  lands  included  in  such  com- 
mutation shall  be  held  by  copy  of  court  r^ll. 
and  shall  be  conveyed  b^  surrender  and  admit- 
tance, m  all  casef  in  which  the  same  shall  have 
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beea  previously  so  held  and  rnnveycd  re^p^c- 
lively,  and  io  alt  other  cases  shall  he  li<f!d  and 
conve>ed  in  sneli  nranner  as  the  same  are  now 
by  cQstom  held  and  conveyed,  and  shall  con- 
linue  paitel  of  the  same  manors,  as  such  lands 
woald  have  heen  hM  of  if  such  coinmuiation 
had  DOt  taken  place ;  hut  the  same  lands  shall 
tbenceforth  cease  la  he  snhjecl  to  the  customs 
of  borotrgrfa  fia^lish  or  ^velkind,  or  to  any 
other  cuslmnary  mode  of  descent,  or  to  any 
custom  reluiio;^  to  duwer,  or  freebench  or  te- 
miuj  by  the  curtesy  of  England ;  and  all  the 
laws  rektia^  to  descents,  or  to  !estates  of 
dovrer,  or  estates  by  the  curtesy  of  £nj(land, 
wbirh  shall  for  the' time  benii^  affect  ami  be 
tpiificahle  to  kinds  held  in  free  and  coaimon 
wn^e,  shall  thenceforth  affect  and  be  appli- 
eable  to  the  lands  included  in  every  such  com- 
mutation :  Prunded  always,  that  nothing  herein 
coDtained  as  to  curtesy  or  do^ver  or  freebench, 
»hall  extend  or  be  applicable  to  the  case  of  any 
biidband  or  widow  who  shall  bare  been  or  shall 
be  anrried  hefure  the  final  confirmation  of  the 
commotatton  apportionment,  or  the  execution 
of  sBch  deed  aa  aforesaid,  or  lo  alter  or  lessen, 
or  ia  any  way  affect  any  right  which  the  hus- 
band or  widow  of  any  person  who  shall  be  te- 
niut  of  a  manor  at  tbe  time  of  the  confirma- 
tion of  tiie  said  apportionment  would  or  mi^ht 
bave  lad  if  each  commutation  had  not  been 
ouute. 

80.  Gtaelkind  eaempied  fr9m  operation  of 
sf^— Provided  always,  and  it  is  hereby  ex- 
prrfsly  enacted  »nd  declared,  that  nothing  in 
this  act  contained  shall  extend,  or  lie*  held, 
deemed  or  eonstrmd  to  extend  in  any  .respect 
toafSect,  alter,  or  vary  the  custom  of  gaveU 
kiod,  as  the  same  now  exists  and  prevails  in 
tbe  coonty  of  Kent,  but  tbe  same  custom 
shall  m  every  respect  prevail  and  contiune  to 
prevail  and  be  exercitied  in  the  said  county  in 
tk  same  niavner  and  to  the  same  extent  in  all 
respects  and  particulars  after  this  act  shall 
have  passed,  as  it  has  prevailed  and  existed 
heretofore,  any  thiag  herein  contained  not- 
withstanding. 

81.  Lnndt  (9  become  freehold,  mhjectt  Sfc.^^ 
CommonMe  righii  to  remttiii^^krxQ  be  it  en- 
sctal,  that  in  the  case  of  any  enfranchisement 
under  this  act,  from  and  after  tbe  final  confirm»' 
tion  of  the  apportionment,  or  the  execution  of 
the  conveyance  (as  the  case  may  l)e),  the  several 
lsn<l«  therein  respectively  comprised  and  en- 
fraacliiscsd  shall  Income  and  be  in  all  respects 
<»f  frediold  ten  a  re,  but  subject  to  the  payment 
of  the  enfrauchisenient  consideration,  in  favour 
of  the  lords  and  steward  or  other  olficer  as 
aforesaid;  and  all  mortgages  affecting  the 
nine  shall  be  deemed  and  become  mortgages 
of  the  freehold  of  the  same  lands  for  a  corres- 
ponding estate  if  auch  enfranchisement  con>- 
sideratioD  shall  be  paid  off,  and  if  not  so  paid 
off,  norlgagea  of  the  ef)uity  of  redemption 
thereof,  subject  to  such  mortgage  interest  as 
tforesaid  for  securing  such  consideration  : 
Provided  always  that  nothing  herein  contained 
sliall  operate  lo  deprive  any  tenaot  of  any  com- 
owaahle  right  to  which  he  may  be  entitled  in 
respect  of  such  lands^  but  such  right  shall 


continue  attached  thereto  notwithstanding  th^ 
same  shall  become  freehold:  Provided  also, 
that  no  snch  enfranchisement  or  conversion 
into  freehold  ehall  affect,  except  as  aforesaid, 
any  mortgage,  or  defeat  the  beneficial  limi- 
tations of  any  will  or  settlement  theretofore 
executed,  or  alter  the  descent  or  distribufioii 
of  any  estate  or  interest  in  land  on  the  deeease 
of  any  tenant  or  person  entitled  thereto  ia 
pofsessfon  or  remainder  at  the  time  of  such 
enfranchisement  or  conversion. 

82.  Other  rights  of  lords  not  to  be  njfected, 
— And  be  it  enacted,  that  mo  eommmatioii 
under  this  act  shall  operate  to  affect  ajiy  rights 
of  lords  of  manors  to  escheats,  fairs,  markets, 
appointments,  franchises,  royalties,  rights,  Fi« 
berties  and  privileges  of  cimse  sttA  free  warrert, 
hunting,  hawking,  fowling,  and  of  chasing  and 
killing  game,  and  beasts  of  chase  ami  free 
warren,  and  all  ancient  piscarics,  fisheries  and 
rights  of  fishing,  or  any  rights  in  mines  and 
minerals  or  quarries  within  or  uftder  the  said 
lands  and  hereditaments,  or  any  other  maiio- 
ridl  rights  whatever,  unless  expressly  commuted 
nnder  this  act :  Provided  always,  that  nothing 
in  this  act  contained  sIhiH' operate  to  authoriza 
or  empower  any  lord  of  any  manor  to  loelose 
any  common,  or  waste  lands,  or  any  pari 
thereof 

83.  HeitnetioHs  as  to  this  act. — And  be  it 
enacted,  thut  nothing  herein  contained  shall 
operate  to  prevent  any  commutation  or  en- 
franchisement  which  may  be  made  indepei^ 
dently  of  this  act,  and  that  uotlung  in  this  act 
Contained  shall  revive  any  right  to  frnca  or 
othf'r  manor tal  claims  which  now  or  hereafter 
shall  I>e  barred  by  any  law  in  foree  for  the  K* 
mitation  of  actions  or  suits. 

84.  Porter  to  tenants  to  grant  rights  ofway^ 
^r.  to  lords  of  manors  for  mining  purposes,-^ 
And  be  it  enacted,  that,  in  aid  of  tbe  reserva- 
tion of  the  lord^s  rights  in  mines  and  minerala 
lastly  hereinbefore  contained,  it  shall  be  lawful 
for  tbe  tenants,  upon  any  comiiKiiatioii  or  en- 
franchisement under  this  aet,  to  grant  to  the 
lord  of  tbe  manor  such  rights  of  entry  and  way 
and  other  casements,  in  or  upon  and  through 
their  respective  lands,  as  may  he  requisit<s 
for  the  purpose  of  enabling  th«  said  lord,  or  hia 
agents  or  workmen,  the  more  effectually  to  win 
and  carry  away  any  mines  or  minerals  under 
the  lands  of  such  tenants,  or  any  of  them ;  and 
that  for  the  purposes  of  such  grant,  it  shall 
be  sufficient,  in  tl^  case  oi  a  commutatron,  to 
state  tbe  fact  of  such  grant,  and  the  coaside-* 
ration  (if  any)  to  be  payable  for  the  same,  in 
the  agreement  for  eommatationi ;  but  in  the 
case  of  an  eufrandiisemenc  of  lands  (sokijcrf 
to  the  lord's  rights  in  mines  and  minerafs), 
such  rights  of  entry  aflrd  way,  anKl  otiicr  ease- 
ments, shall  be  reserved  and  granted  ia  the  en- 
franchisement conveyance. 

85.  Courts  of  E^uitff  may  decree  a  partition 
of  lands  of  copyhold  or  customary  tenmre.-^Kvdk 
whereas  it  is  expedient  that  facilities  should  lie 
afforded  by  Courts  of  Equity  to  parties  desir- 
ous of  ohi'aifiinif  a  partition  of  their  lands  of 
copybokl  or  customary  tenure,  hot  doiihcs  are 
entertaiaed  whether  by  the  practice  of  suc^ 
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Courts  the  same  can  now  l)e  obtained ;  be  it 
enacted  and  declared,  that  from  and  after  the 
passing  of  this  act,  it  shall  be  lawful  for  any 
Court  of  Equity,  in  any  suit  to  be  thereafter 
instituted  therein  for  the  partition  of  land«  of 
copyhold  or  customary  tenure,  to  make  the 
like  decree  fur  ascertaining  the  rights  of  the 
respective  parties  to  the  suit  in  such  lands, 
and  for  the  issue  of  a  commission  fi>r  the  par- 
tition of  the  same  lands,  and  the  allotment  in 
severalty  of  the  respective  shares  therein,  as, 
according  to  the  practice  of  such  court,  may 
now  be  made  with  respect  to  lands  of  freehold 
tenure. 

86.  Lords  of  manon  or  their  tteteards  m/iy, 
a/ier  31*/  December,  1841,  hold  Customary 
Courts,  although  no  copyhold  tenant  be  present, 
^-rAnd  be  it  enacted,  that  after  the  thirty-first 
dav  of  December,  one  thousand  eight  hun- 
dred  and  forty  one,  it  shall  be  lawful  for  the 
lord  of  any  manor,  or  his  steward,  or  the  de- 
puty of  such  steward,  to  hold  a  Customary 
Court  for  such  manor,  notwithstanding  at  the 
time  of  holding  the  same  there  shall  not  be 
any  person  who  shall  hold  lands  of  such  ma- 
nor by  copy  of  court-roll,  and  also  notwith- 
standing, if  there  shall  at  the  time  of  holding 
such  Court  be  any  person  or  persons  who  shall 
hold  lands  of  such  manor  by  copy  of  court, 
roll,  there  shall  not  be  any  such  person  pre- 
sent at  such  Court,  or  there  shall  not  be  more 
than  one  such  person  present  at  such  Court ; 
and  every  Court  so  holden  shall  be  deemed 
and  taken  for  all  purposes  whatsoever  to  be  a 
good  and  sufficient  Customary  Court:  Pro- 
vided always,  that  no  proclamation  made  at 
any  Court  so  holden  shall  affect  the  right, 
title  or  interest  of  any  person  not  present  at 
the  same,  unless  notice  of  such  proclamation 
having  been  made  shall  be  duly  served,  within 
one  month  after  such  meeting  shall  have  been 
holden,  on  the  persons  whose  right,  title  or  in- 
terest may  be  affected  by  such  proclamation. 

87.  Lords  or  their  stewards  may,  after  31*/ 
December  1841,  make,  out  of  the  manors  and 
out  of  Court,  grants  of  lands  to  be  held  by  copy 
of  court  roll,  or  according  to  custom » — And  be 
it  enacted,  that  after  the  thirty-first  day  of  De- 
cember one  thousand  eight  hundred  and  forty- 
one,  it  shall  be  lawful  for  the  lord  of  auy  manor, 
or  his  steward,  or  the  deputy  of  such  steward, 
to  grant,  at  any  time  and  at  any  place,  either 
within  or  out  of  such  manor,  and  without  hold- 
ing a  Court  for  such  manor,  any  lands,  parcel 
of  such  manor,  to  be  held  by  copy  of  Court 
roll,  or  according  to  the  custom  of  the  said 
manor,  which  such  lord  shall  for  the  time  being 
be  authorized  or  empowered  to  grant  out  to  be 
held  by  copy  of  court  roll,  or  according  to  such 
custom,  so  nevertheless  that  such  lands  be 
grouted  for  such  estate  only,  and  to  such  per- 
son only,  as  such  lord,  steward,  or  deputy  shall 
for  the  time  being  be  authurized  or  empowered 
to  grant  the  same. 

88.  Lords  or  their  stewards  may,  after  3l#/ 
December  1841,  grant  admmions  out  of  the 
manors  and  out  qjf  Court. — And  be  it  enacted, 
that  after  the  thu-ty-first  day  of  December  one 


thousand  eight  hundred  and  fort^-one,  it  shslf 
be  lawful  for  the  lord  of  any  manor,  or  hi 
steward,  or  the  deputy  of  such  steward,  to  sd- 
mit,  at  any  time  and  at  any  place,  either  within 
or  out  of  such  manor,  and  without  holding  a 
Court  for  such  manor,  any  person  as  tenant  to 
any  lands,  parcel  of  such  manor,  to  be  held  by 
copy  of  court  roll,  or  according  to  the  custom 
of  such  manor,  to  and  for  which  such  person 
shall  for  the  time  being  be  entitled  to  be  admit- 
ted. 

89.  After  3\si  December  1841,  ever^sur. 
render,  ifc,  delivered  to  the  lord  or  steward,  ntii 
every  fact  proved  to  the  lord  or  steward,  si 
any  Court  whereat  a  homage  shall  not  be  auem" 
bled,  shall  be  forthwith  entered  on  the  Court 
rolls.'^ AnA  be  it  enacted,  that  after  the  thirty- 
first  day  ot  December  one  thousand  eight  Iiud- 
dred  and  forty-one,  every  surrender  and  deed  ot 
surrender  which  the  lord  shall  be  compellable 
to  accept,  or  shall  accept,  and  also  every  will 
and  codicil,  a  copy  of  which  respectively  shtll 
be  delivered  to  the  lord  of  the  manor  of  which 
the  lands  affected  by  snch  surrender,  deed  of 
surrender,  will  and  codicil  are  parcel,  or  to  his 
steward,  or  the  deputy  of  such  steward,  eidier 
at  any  Court  holden  for  such  manor  at  which 
there  shall  not  be  any  homage  assembled,  or 
out  of  Court,  and  also  every  grant  and  admis- 
sion by  the  lord  of  any  manor,  or  his  steward, 
or  the  deputy  of  such  steward,  pursuant  to  this 
act,  shall  be  forthwith  entered  on  the  court 
rolls  of  the  manor  by  such  lord,  or  steward,  or 
deputy;  and  every  entry  made  on  the  court 
rolls  .of  any  manor  pursuant  to  this  present 
clause  shall,  for  all  purposes  whatsoever,  be 
deemed  and  taken  to  be  an  entry  made  in  par- 
suance  of  a  presentment  made  at  a  court  boldea 
fur  such  manor  by  the  homage  assembled 
thereat ;  and  the  steward,  or  his  deputy  shsll 
be  entitled  to  the  same  fees  and  other  chaffes 
for  making  such  entry  on  the  court  rolls  as  he 
would  have  been  entitled  to  in  respect  of  soch 
entry  in  case  the  same  had  been  made  in  puna- 
ance  of  a  presentment  made  at  a  Court  holden 
for  such  manor  by  the  homage  assembled 
thereat. 

90.  4fier  3\st Dee.  \B4\,presentmeiit^lie 
homage  shall  not  be  essential  to  the  validitj/  •/ 
an  admission, — ^And  be  it  enacted,  that,  afier 
the  thirty-first  day  of  December  one  tboassnd 
eight  hundred  and  forty-one,  it  shall  not  be 
essential  in  any  case  to  the  validity  of  the  sd- 
misslon  of  any  person  as  tenant  of  any  lands 
held  of  any  manor  by  copy  (if  court  roll,  or 
acconling  to  the  custom  of  such  manor,  tbtt  s 
presentment  shall  be  made  by  the  homsge 
assembled  at  any  Court  holden  for  such  manor 
of  the  surrender,  will,  or  other  instrument,  or 
fact,  in  pursuance  or  in  consequence  of  which 
such  admission  shall  have  been  granted. 

91.  Lords  of  manors  in  certain  cases  nett9 
grant  common  or  waste  lands  without  content  of 
homage  of  the  manor. — Provided  always,  snd 
be  it  enacted,  that  where  by  the  custom  of  any 
manor  the  lord  of  such  manor  is  authorized, 
with  the  consent  of  the  homage  of  such  manor, 
to  grant  any  common  or  waste  lands  of  such 
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manor  to  be  koltlen  of  the  lord  by  copy  of 
coart  roll,  nothing  in  this  act  contained  shall 
operate  to  authorize  or  empower  the  loni  to 
j^ot  any  such  common  or  waste  4ands  without 
tbe  consent  of  the  homage  assembled  at  a 
customary  Court  holden  fur  such  manor,  nor 
sball  any  Court  holden  for  such  manor  be 
deemed  or  taken  to  be  a  good  or  sufficient 
rostomary  Court  for  such  purpose  unless  the 
same  shall  hare  been  duly  summoned  and 
holden  according  to  the  custom  of  such  manor 
ID  such  cases  used  and  accustomed  before  the 
pa&»inf(  of  this  act,  and  unless  there  shall  be 
present  at  such  Court  a  sufficient  number  of 
penoDS  holding  lands  of  such  manor  by  copy  of 
court  roll  to  constitute  according  to  such 
custom  a  homage  assembled  at  such  Court. 

92.  Poteer  lo  lonk  to  grant  licences  to  tenants 
h  tiienate  their  ancient  tenements  in  portions, 
where  tkejf  are  now  restrained  by  the  custom 
from  to  doing', — And  whereas  by  the  custom  of 
certain  manors  the  lords  are  restrained  from 
grantiDg  licences  to  tlieir  tenants  to  alien  their 
lodent  tenements,  otherwise  than  by  entire- 
ties; be  it  enacted,  that,  from  and  after  the 
passiog  of  this  act  it  shall  be  lawful  for  any 
teoant  of  any  such  manor,  by  and  with  the 
licence  of  the  lord  of  the  manor,  or  the  steward 
thereof,  (which  licence  such  lord  is  hereby 
authorized  to  give,  or  to  empower  the  steward 
to  gire,  hy  any  writing  under  his  hand,  to  be 
afiertvards  entered  upon  the  rolls  of  the  manor,) 
to  dispose  of  his  ancient  tenement  or  any  part 
thereof,  by  devise,  sale,  exchange,  or  mort- 
/^e,  in  such  parcel  or  parcels  as  he  shall  think 
proper,  but  subject  to  the  payment  of  auch 
portioQ  or  portions  of  the  yearly  customary 
lord's  rent  payable  for  the  whole  of  such  ancient 
tenements  as  shall  be  set  and  apportioned  upon 
such  parcel  or  parcels  by  the  lord  of  the  manor 
of  which  such  ancient  tenement  is  holden,  or 
his  steward,  or  the  deputy  of  such  steward,  and 
iuch  parcel  or  parcels  shall,  except  so  ^r  as 
the  tenure  or  descent  thereof  shall  be  affected 
by  this  act,  be  held  of  the  lord  of  the  same 
manor  in  all  respects,  and  shall  be  from  time  to 
time  conveyed  in  such  manner,  as  any  such 
original  tenement  haa  by  custom  been  held  and 
conveyed. 

93.  Agreements,  fyc.  not  to  be  liable  to  stamp 
dutlet  -«And  be  it  enacted,  that  no  agreement, 
>ward,  schedule  of  apportionment,  or  power  of 
attorney,  made  or  conlirmcd  or  used  under  this 
>ct,  sball  be  chargeable  with  any  stamp  duty. 

94.  False  evidence  to  be  deemed  peijury. 
^Molding  evidence  a  misdemeanor. — And  be 
It  enacted,  that  if  any  person  under  the  pro- 
mions  of  this  act  shall  wilfully  give  false 
eridence  he  shall  be  deemed  guilty  of  perjury ; 
^Qd  ir  !tny  person  shall  make  or  subscribe  a 
lidse  ailidavit  or  declaration  for  the  purposes 
w  this  act  be  shall  suffer  the  penalties  of 
P*»j«nr ;  and  if  any  person  shall  wilfully  refuse 
to  attend  in  obedience  to  any  lawful  summons 
of  any  commissioner  or  assistant  cummissioner, 
or  to  give  evidence,  or  shall  wilfully  alter, 
witUiold,  destroy,  or  refuse  to  produce  any 
i>ook,  deed,  contract,  agreement,  account,  or 
wntmg,  terrier,  map,  plan,  or  survey,  or  any 


copy  of  the  same,  wUch  may  be  lawfully 
required  to  l>e  produced  before  the  said  com- 
missioners or  assistant  commissioner,  he  shall 
be  deemed  guilty  of  a  misdemeanor. 

5)5.  Limitation  of  actions  against  commis" 
sioners,  assistant  commissioners,  justices,  4^*— * 
And  be  it  enacted,  that  no  action  or  suit  shall 
be  commenced  against  any  commissioner,  as. 
sistant  commissioner,  justice  of  the  peace,  va- 
luer, umpire,  or  surveyor,  for  any  thing  done 
under  the  authority  of  this  act,  until  twenty- 
one  days'  notice  thereof  shall  have  been  given 
in  writing  to  the  party  against  whom  such  ac- 
tion or  suit  is  intended  to  be  brought,  or  after 
sufficient  satisfaction  or  tender  of  amends  shall 
have  been  made  to  any  party  aggrieved,  or  after 
three  calendar  months  shall  have  expired  from 
the  commission  of  the  act  for  which  such  action 
or  suit  shall  be  so  brought;  and  ever^  such 
action  shall  be  brought,  laid,  and  tried  in  the 
county  or  place  where  the  cause  of  action  shall 
have  arisen,  and  not  in  any  other  county  or 
place ;  and  if  it  shall  appear  that  such  notice  of 
action  or  suit  was  brought  before  twenty-one 
days'  notice  thereof  given  as  aforesaid,  or  that 
sufficient  amends  were  made  or  tendered  as 
aforesaid,  or  if  any  such  action  or  suit  shall  not 
be  commenced  within  the  time  before  limited 
in  that  behalf,  or  such  action  shall  be  laid  in  any 
county  or  place  other  than  as  aforesaid,  then 
the  jury  shall  find  a  verdict  for  the  defendant 
therein,  or  the  Court,  upon  summary  applica- 
tion by  motion  in  any  such  suit,  may  dismiss 
the  same  against  such  defendant ;  and  if  a  ver- 
dict shall  be  found  for  such  defendant,  or  such 
suit  shall  be  dismissed  upon  application  as 
aforesaid,  or  if  the  plaintiff  in  such  action  or 
suit  shall  become  nonsuit,  or  suffer  a  disconti- 
nuance of  such  action,  or  if  upon  any  demurrer 
in  such  action  or  suit  judgment  shall  be  given 
for  the  defendant  therein,  then  such  defendant 
sball  have  costs,  charges,  and  expenses  as  be* 
tween  attorney  and  client. 

96.  Proceedings  under  this  act  not  to  be 
quashed /or  want  tif/orm,  nor  to  be  removed  bp 
certiorari, — And  be  it  enacted,  that  no  order, 
adjudication,  or  proceeding  made  or  had  by  or 
before  the  said  commissioners  or  anv  assistant 
commissioner  under  tbe  authority  of  this  act, 
or  any  proceeding  to  be  had  touching  anv  of- 
fender against  this  act,  shall  be  quashed  for 
want  of  form,  or  be  removed  or  removeable  by 
certiorari  or  any  other  writ  or  process  into  any 
of  her  Majesty's  Courts  of  Record  at  Westmin- 
ster or  elsewhere. 

97*  Certain  provisions  of  this  act  to  extend  to 
crown  manors  and  lands. — And  be  it  enacted, 
that  the  provisions  of  this  act  enabling  tenants 
to  grant  rights  of  way  or  entry  and  other  ease- 
ments to  the  lord  of  the  manor  in  or  upon  and 
through  their  respective  lands  for  mining  pur- 
poses ;  for  enabling  Courts  of  Equity  to  decree 
a  partition  of  lands  of  copyhold  or  customary 
tenure;  for  enabling  lords  of  manors  or  then: 
stewards  to  hold  customary  Courts  although  no 
copvhold  tenant  be  present,  and  for  enabling 
lonls  or  their  stewards  to  make,  out  of  the 
manors  and  out  of  Court,  grants  of  lands  to  be 
held  by  copy  of  Court  rollj  for  enabling  lords 
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or  their  stewanfs  to  grant  a^mtwions  out  of  the 
manors  and  ont  of  Coirrt ;  and  for  requiring 
every  surrender,  wil)^  and  codicil,  a  copy  of 
which  shall  be  delivered  to  the  lord  or  steward, 
and  every  fact  proved  to  the  lord  or  steward 
at  any  Court  whereat  a  horoaj^e  shall  not  be  as- 
sembled, to  be  forthwith  entered  on  the  court 
rolls;  and  determining^  that  presentment  by  the 
homage  shall  not  be  essential  to  the  validity  of 
an  admission,  shall  extend  and  apply  to  manors 
or  lands  vested  in  her  Majesty  in  right  of  her 
crown  and  the  Duchy  of  Lancaster,  and  to  any 
enfranchisement  of  lands  held  of  such  manors 
to  be  effected  under  the  powers  given  by  any 
existing  act  or  acts  of  parliament,  and  the 
stewards  and  tenants  for  the  lime  being  of  such 
manors. 

98.  /4ci  ttf  applp  to  ernen  lands  only  where 
txpreislp provided,-^\xiA  be  it  enacted,  that, 
subject  as  is  herein-before  expressly  provided, 
nothing  in  this  act  contained  shall  be  taken  to 
apply  to  any  noanors  or  heraditaments  vested  in 
her  Majesty  hi  right  of  her  crown  or  of  the 
Duchy  of  Lancaster. 

99.  Act  not  to  extend  to  the  Duckif  of  Cvrn- 
fpff//.— And  be  it  further  enacted,  that  nothing 
in  this  act  contained  shall  extend  or  be  con- 
strued to  extend  to,  or  to  prejudice  or  derogate 
from,  the  estate,  right,  title,  interests,  privi-* 
leges,  or  authority  of  the  Queen's  most  excel- 
Tent  Majesty,  her  heirs  and  successors,  in  right 
or  m  respect  of  her  Duchy  of  Cornwall,  or  the 
possessions  thereof,  or  of  the  Duke  of  Cornwall 
for  the  time  being,  nor  at  any  time  or  timet  be 
admitted  in  any  Court  of  law  or  equity,  or 
otherwise  construed  as  evidenee  upon  any  oc- 
casion to  be  admitted  against  or  fo  aifeel  io 
any  manner  such  estate,  right,  title,  interest, 
privileges,  or  authority  of  her  Majesty,  her 
iieirs  and  successors,  in  right  or  m  respect  of 
her  said  Duchy  of  Cornwall  or  the  possessione 
thereof,  or  of  the  Duke  of  Corniinill  for  the 
time  being. 

100.  Lxmxte  of  act, — ^And  be  if  enacted,  that 
this  act  shall  extend  only  to  England,  Wales, 
and  Ireland. 

101.  Act  may  he  altered  thai  session. — An4 
he  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present 
session  of  parliament. 

102.  Interpretation  clause. — And  be  it  en- 
acted, that  in  the  construction  and  for  the  pur- 
poses of  this  act,  unless  there  be  something  in 
Che  subject  or  context  repugnant  to  such  con- 
struction, the  word  "manor"  shall  extend  to 
a  manor  or  reputed  manor,  of  whatever  tenure 
the  same  may  be,  or  to  such  portion  or  portions 
of  a  manor  as  the  said  commissioners  shall, 
by  any  order  in  writing  under  their  handa  ami 
seals,  with  the  consent  of  the  lerd  of  the  nr»Bor, 
signified  by  writing  under  his  band  and  seal, 
direct  to  be  considered^  as  a  manor  for  the  par- 
pose  of  effecting  any  coBAumtalion  or  enrran. 
chiseinent  under  this  act;  the  words  "lord'' 
and  "  steward "  shall  intlnde  the  person  er 
persons  for  the  time  being  filling  those  respec- 
tive characters,  or  acting  in  those  nspective, 
capacities,  whether  those  persons  shall  be  riglM-^ 
fully  or  lawfoHy  enlitled  to  tU*  soih  characters 


or  act  in  audi  eapadtiea,  or  not,  and  tlie  oor 
"steward  **  shall  also  include  the  clerk  ot  uy 
manor  I  tlie  words  "tenant"  or  ''taiaou" 
»hall  comprise  all  persons  hoMiag  by  copy  ot 
court  roll,  or  as  customary  tenants,  or  lioldiag 
lands  subject  to  any  manorial  ri^ts,  and  «!»• 
therholden  to  them  and  their  heirs,  or  irhelhrr 
j^ ranted  to  two  or  more  to  he  bulden  in  succR' 
sioii,  or  holdea  for  life  or  lites  or  veart;  the 
words  "land"  or  "lands"  shall  extcHl  to 
and  comprise  lands  hoklen  by  copy  of  court 
roll,  or  by  custom  of  any  manor,  and  bn^ 
holden  of  any  lord  of  a  manor  iu  aacieat  de. 
mesne,  and  whether  in  fee  or  fur  life  orliffs, 
or  for  years  f  and  shall  also  comprise  all  lands 
holden  of  a  mao<Nr  sahject  to  any  manoral 
rights,  and  shall  extend  to  mcasoagcs,  tese- 
meats,  and  corporeal  or  incorporeal  hercditi. 
uoents  sulijcct  to  manorial  rights,  or  aay  sndi- 
vided  part  or  nhare  therein  ;  the  word  ''cb&io- 
chis<»ment"  shall  extend  to  afid  include  ibe 
discharge  of  freehold  lands  from  beriou  od 
other  manorial  rights;  the  word  "lieriou'' 
shall  incMe  Money  payments  in  lien  tbenof ; 
the  word  "r<t>ts"  shall  include  "reliefs"  aad 
"services,"  not  being  service  at  the  lont't 
Court;  and  the  word  "  person  "  ehall  meat  and 
include  any  body  politic  or  corporate  orcoU^ 
giate,  as  well  as  an  individual ;  and  even  woid 
iusportmg  the  singular  number  only  shaJi  oieaa 
and  include  several  persons  or  |)»rtif8  as  vtrll 
as  one  person  or  pairty,  aiad  several  (hin^i  as 
well  as  one  thing  respectively,  and  the  con- 
vene ;  and  every  word  importing  the  uaKaliae 
gender  only  shall  mean  and  inclaide  a  leaslett 
well  as  a  male. 


NEW  BILLS  IN  PARLIAMENT. 

ADMINISTRATION  OP  JI79T1CB  IN  BQUTTT 
AMENDMENT. 

The  Lord  ChaneeHor's  Bill,  iatitukd  "'As 
aet  to  amend  on  Act  of  the  fouth  year  ol 
her  present  Majesty,  iatitnled,  *  An  act  &v 
faciMtatiBg  the  administration  of  justice  ia 
the  Court  of  Chaneery,' "  redtas  tkat  bf 
3  &  4  Vict.  c.  94,  it  was  among  other  thii^ 
enacted,  that  die  Lord  Chancdlor,  with  the 
advice  imd  consent  of  the  Master  of  the  Rolh 
and  the  Vice  Chancellor,  or  one  of  tbcffl» 
might  and  he  was  thereby  required^  within  five 
years  from  the  passing  of  the  same  act,  to 
make  certain  rules,  orders,  and  rmdattso^ 
(with  reference  to  the  ftx'ms  and  oio£  of  pr^ 
ceedm^  in  the  said  Court  o£  Chancery),  aoi 
otherwise  as  therein  mentioned,  and  tkat  all 
such  rules,  orders,  and  regalations  should  be 
laid  before  both  houses  of  IWUament,  if  Pv- 
liament  should  be  the»  sitting;  imaiedialelf 
upon  the  mekin?  and  issuing  the  same,  or  if 
Parfiament  should  not  be  sitting,  then  witli^  five 
days  next  alter  the  meeting  thereof;  and  that 
no  sueh  rule,  order,  or  reguktion,  shonkl  ba^ 
effect  until  each  House  of  Parliament  shouM 
have  actually  sat  thirty^six  days  after  the  same 
should  have  been  laid  before  each  house  of 
Pbriiament  as  afovesoid ;  and  that  OKiy  tack 
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rule,  order,  or  reipilatian  m  made«  thosldfroflA 
and  aAer  tke  thne  albresftid,  be  bini&Mr  and 
nMi^aloiy  on  the  said  eourt,  and  be  of  like 
force  anci  effect  as  if  the  provUions  contained 
therein  bad  been  exprraaly  enacted  by  ParHa* 
meet,  imlew  the  same  should  by  TOte  of  either 
kouseofParUameiit  be  objected  to :   and  thai 
DO  rale,  order,  or  regidatioii  hath  yet  been 
made  under  the  aaid  recited  act :  and  that  it  it 
expedient  to  alter  and  amend  the  sud  recited 
act  in  manner  hereinafter  mentifmed:  It  is 
therefore  proposed  to  be  enacted,  that  so  much 
of  the  saia  recited  act  as  Erects  that  no  sach 
role,  order,  or  rqpilation  aa  aforesaid,  shall 
have  effect  until  each  hovse  of  Paiiiament  shall 
have  actnally  sat  thirty-alx  days  after  the  same 
shaU  have  been  laid  before  each  house  of  Pfeur* 
Hament  as  aforesaid,  shall  from  and  afler  the 
pauin^  of  this  act  be  and  the  same  is  hereby 
repealed ;  and  that  every  such  rule,  urder,  or 
reruhrtiott  made  in  pursucuice  of  the  said  reci- 
ted art  shall,  from  and  after  the  time  ia  that 
behalf  to  be  appomted  by  the  Lord  ChanccUor, 
tvith  sBch  adnce  and  consent  as  aforeeaid,  and 
if  BO  time  flhall  be  so  appoiaited  then  from  and 
sfter  the  madkin^  thereof,  be  binding  and  obUga* 
tory  on  the  said  Court,  and  be  of  like  force  and 
eiset  aa  if  the  provisions  therein  contained  had 
been  expressly  enacted  by^  Pariiaraent ;  Pro- 
vided always,  that  if  either  of  tke  Houses  of 
PteliamcDt  shall,  by  any  resolution  paased  at 
•ay  time  before  such  House  of  Parliament 
ihaU  bare  actually  sat  thirty-aix  daya  after 
inch  rules,  orders,  and  regulations  shall  hav« 
been  laid  before  such  House  of  Parhament, 
ittolve  that  the  whole  or  any  part  of  such  rules, 
orders  or  rcffiilations  ought  not  to  continue  in 
force,  in  such  case  the  whole  or  such  part 
thereof  as  shall  be  so  inchided  in  such  resolu- 
tion shall  f ma  and  after  such  resolution  cease 
to  be  bmdinff  and  obligaCory  on  the  said  oourt : 
Provided  afio,  that  no  suefa  rule,  order,  or 
lephtian  aa  aforesaid  shall  by  virtue  of  the 
said  art  be  of  the  like  ft>rce  and  efiect  aa  if  Iha 
pcofinoBS  therein  contained  had  been  expresslv 
raaeted  by  pariiament,  unless  the  same  shall 
be  expcessed  to  be  made  in  pursuance  of  the 
isidact  and  of  this  act;  and  that  eveir  such 
rale,  order,  or  regulation  so  expressed  to  be 
made  ia  pursuance  of  the  sand  act  and  of  this 
act,  which  shall  not  beUid  before  both  Houses 
of  IVliament   within  the  time  by  the  sud 
recited  act  fimited  for  that  purpose,  shall  from 
lad  after  the  expiration  of  such  tme  be  abso- 
lutely void  and  of  no  effect. 

Besides  the  advantage  proposed  by  this  b^ 
«f  cnaliHng  the  orders  to  come  into  operation, 
without  waiting  for  the  sanction  of  parliament, 
it  will  have  the  effect  of  authofiamg  the 
amendment  of  any  orders.  The  consequence 
would  otherwise  have  been  that  the  orders, 
operating  as  an  act  of  parliament,  could  not 
hare  been  altered  mthout  the  tonction  of  both 
houses. 


PRINCXFAL  AXD  FACTOR. 

This  bill,  intitnled  "An  Act  to  amend  the 
Law  relating  to  Pledges  by  Faetere  and  Agents 
intrasted  with  Goods  and  Docvments  of  Title 
for  6on4  fide  Advances,"  rerilef  that  by  the 
6  Geo.  4,  c.94,  intituled  '*  An  Act  to  alter  and 
amend  aa  Act  for  the  better  Protection  of  the 
Property  of  Merchants  and  otheiv  who  may 
hereafter  enter  into  Contracts  or  Agreements 
in  relation  to  Goods,  Wares,  or  Merchandize 
intrusted  to  Factors  or  Agents,"  it  is  amongst 
other  things  enacted,  that  it  shall  be  lawful  to 
and  for  any  person  to  contraet  with  any  agent 
intrasted  with  any  goods,  or  to  whom  the 
sante  may  he  consigned,  for  the  porchase  of 
any  such  goods,  and  to  receive  the  same  of 
and  to  pay  for  the  same  to  such  agent;  and 
such  contract  and  payment  shall  be  binding 
upon  and  good  against  the  owner  of  such  goods» 
ttotwnthstanding  such  person  ehall  hn^e  nofira 
that  the  prrsoo  making  sveh  contract,  or  in 
whose  behalf  anch  contract  is  made,  is  an 
agent,  provided  soch  contract  or  payment  be 
made  hi  the  usual  and  ordinary  course  of  busi- 
ness, and  that  such  pet  von  shall  not,  ivben 
such  contract  is  entered  into  or  paj-ment  made, 
have  notice  that  such  agent  is  not  authorised 
to  seH  the  same  or  to  receive  the  said  purrhaat 
money* 

And  that  the  present  eourie  of  trade  remdere 
it  necessary  and  expedient  for  the  safe  and 
convenient  oondaet  thereof,  that  the  same 
protection  and  validity  shall  be  extended  and 
given  to  contracts  for  loans,  liens,  and  pledges 
for  advances  upon  goods  and  merehandisea  so 
inimoted  to  agents  and  correspondents,  and 
i^on  documents  of  title  thervto,  aa  by  the  sotd 
recited  statute  ia  given  and  applied  to  contracts 
of  sale  made  by  soch  agents,  and  also  that  the 
delivery  of  other  goods  or  otiier  documents  of 
title,  as  hereinafter  is  particohrly  enacted  and 
provided,  shall  l»e  deemed  to  be  an-  advance 
and  good  consideration  lor  any  sueh  contract 
of  lien  and  pledge  i  it  ia  therefore  propoied  t«» 
be  enacted,  that  from  and  alter  the  psMsing  of 
this  act,  all  owners  and  eonaigiMrs  who  shall 
intrust  any  factor  or  agent  \rkh  tlie  possession 
oi  any  goods  or  merchandize,  or  with  the  do- 
cuments of  title  thereto,  shall,  in  aU  cases 
tfbere  such  oivner  and  consignor  would  by 
virtue  of  the  said  recited  statute  or  otherwise 
he  bound  by  a  contract  of  sale  of  sot-h  goods 
and  merchandize,  be  ia  like  manner  and  to 
the  same  extent  bonnd  by  and  saliject  to  any 
contract  or  agreement  to  pledge  or  |(ive  any 
lien  upon  snch  gooda  and  merchandize,  ee 
upon  the  docuirtenis  of  title  thereto,  in  eon- 
aideration  of  aay  money  or  negotiable  security, 
or  exchange  o^  goods  and  merchandise,  or 
documents  of  title,  as  herelnaAer  is  particidarly 
enacted,  fontf  fide  advaaeed  or  delivered  up 
upon  the  faith  and  security  of  such  goods  and 

merchandize  or  dricuinents  of  title  so  pledged 
or  subjected  to  lien,  notwithstanding  the  per- 
son with  whom  such  contract,  agreement,  or 
exehajige  shali  be  wade  shall  have  notice  thai 

stwh  agent  is  net  the  owner  of  snch  goods, 

nei cfanitdiney  or  document  el  title* 
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9.  That  where  any  contract  or  af^freement  for 
pledge,  lien,  or  securites  aa  hereinbefore  men- 
tioned, shall  be  made  in  consideration  of  the 
delivery  or  transfer  to  such  af(ent  of  any  other 
ffoods  or  merchandize,  or  document  of  tide, 
or  negotiable  security,  upon  which  the  person 
so  delivering  up  the  same  had  at  the  time  a 
valid  and  an  avulable  lien  and  security  for  or 
in  respect  of  a  previous  advance  or  advances 
of  money  or  negotiable  security,  by  virtue  of 
some  contract  or  agreement  made  with  such 
agent,  every  such  contract  and  agreement 
made  by  such  agent,  the  same  being  Itondftde 
on  the  part  of  the  person  with  whom  the  »ame 
may  be  made,  shall  be  deemed  to  be  a  contract 
made  in  consideration  of  an  advance  within  the 
true  intent  and  meaning  of  this  act,  and  shall 
be  as  valid  and  effectual  to  all  intents  and  pur- 
poses, and  to  the  same  extent,  as  if  the  consi- 
deration for  the  same  had  been  a  bond  fide 
present  advance  of  money  or  negotiable  secu- 
rity ;  provided  always,  that  the  lien  acquired 
under  such  last  mentioned  contract  or  agree- 
ment shall  not  exceed  the  value  at  the  time  of 
the  goods  and  merchandize  which,  or  the  do- 
cuments of  title  to  which,  shall  be  so  delivered 
up  and  exchanged. 

3.  That  this  act,  and  every  matter  and  thing 
herein  contained,  shall  be  deemed  and  con- 
strued  to  give  validity  to  such  contracts  and 
agreements  only,  and  to  protect  onlv  such 
loans,  advances,  and  exchanges,  as  shall  be 
made  bond  fide,  without  notice  that  the  agent 
making  such  contracts  or  agreements  as  afore- 
said has  not  authority  to  make  the  same,  or 
was  acting  maid  fide  in  respect  thereof  against 
the  owner  of  such  goods  and  merchandize; 
and  nothing  herein  contained  shall  be  con- 
strued to  extend  to  or  protect  any  lien  or 
pledge  for  or  in  respect  of  any  antecedent  debt 
owing  from  any  agent  to  any  person  with  or 
to  whom  such  lien  or  pledge  shall  be  given, 
except  as  herein-before  is  provided ;  but  that 
for  tlie  purpose  and  to  the  intent  of  protect- 
ing all  such  bond  fide  loans,  advances,  and  ex- 
changes as  aforesaid,  though  made  with  notice 
of  such  agent  not  being  the  owner,  and  to  no 
further  or  other  intent  or  purpose,  such  agent 
shall  be  adjudged,  deemed,  and  taken  to  be 
the  true  owner  thereof. 

4.  That  any  bill  of  lading,  India  warrant, 
dock  warrant,  warehouse  keeper's  certificate, 
warrant  or  order  for  the  delivery  of  goods,  or 
any  other  document,  evidence,  and  the  pos- 
session or  control  of  goods,  or  authorizing  or 
purporting  to  authorize,  either  by  endorsement 
or  by  delivery,  the  possessor  of  such  document 
lo  transfer  or  receive  goods  thereby  repre- 
sented, shall  be  deemed  and  taken  to  ^  be  a 
document  of  title  within  the  meaning  of  this  act, 
and  any  agent  intrusted  as  aforesaid,  possessed 
of  any  such  document  of  title,  whether  derived 
immediately  from  the  owner  of  such  goods,  or 
obtained  in  the  ordinary  course  of  business 
by  reason  of  having  been  intrusted  aa  aforesaid 
with  the  possession  of  the  said  goods,  or  of 
any  such  other  document  of  title  thereof,  shall 
be  deemed  and  taken  to  have  been  intrusted 

*th  the  possession  of  the  goods  represented 


a  every  or  any  such  documeat  of  title  as 
>resud ;  and  all  contracts  pledging  or  giving 
a  lien  upon  every  or  any  sudi  document  of 
title  as  aibresaid  shall  be  deemed  and  taken  to 
give  and  to  create  a  lien  upon  the  goods  to 
which  the  same  relates  ;  and  any  agent  in  pos- 
session of  such  goods  or  documents  shall  be 
taken  for  the  purposes  of  this  act  to  have  been 
intrusted  therewith  by  the  owner  thereof,  unless 
the  contrary  shall  be  shoivn  in  eridence  by  any 
person  disputing  such  fact. 

5.  That  nothing  herein  contained  shall  lessee, 
vary,  alter,  or  effect  the  criminal  or  civil  res- 
ponsibility of  an  agent  for  any  breach  of 
duty  or  contract,  or  uonfuifilment  of  his 
orders  or  authority  in  respect  of  any  such 
contract,  agreement,  lien,  or  pledge  as  afore, 
said,  or  to  prevent  such  owner  from  having 
the  right  to  redeem  such  goods  or  documents 
of  title  pledged  as  aforesaid,  upon  repayment 
of  the  amount  of  the  Hen  thereon,  or  res- 
toration  of  the  securities  in  respect  of  %vfaidi 
such  lien  may  exist,  and  upon  payment  or 
satisfaction  to  such  agent,  if  by  him  re- 
quired, of  any  sum  of  money  for  or  in  respect 
of  which  such  agent  would  by  law  be  entitled 
to  retain  the  same  goods  or  docomeols,  or 
any  of  them,  by  way  of  lien  as  against  such 
owner,  or  to  prevent  the  said  owner  from  re- 
covering of  and  from  such  person  with  whom 
any  such  goods  or  documents  may  have  been 
pledged,  or  who  shall  have  any  such  lien 
thereon  as  aforesaid,  any  balance  or  sum  of 
money  remaining  in  his  hands  as  the  produce 
of  the  sale  of  such  goods  after  deducting  the 
amount  of  the  lien  of  such  person  under  such 
contract  or  agreement  as  aforesaid :  Provided 
always,  that  in  case  of  the  bankruptcy  of  any 
such  agent  the  owner  of  the  goods  which  ahafi 
have  been  so  redeemed  by  such  owner  as 
aforesaid  shall,  in  respect  of  the  sum  paid  by 
him  on  account  of  such  agent  for  auch  re- 
demption, be  held  to  have  paid  such  sum  for 
the  use  of  such  agent  before  his  bankruptcy, 
or  in  case  the  goods  shall  not  be  so  redeemed 
the  owner  shall  be  deemed  a  creditor  of  auch 
agent  for  the  value  of  the  goods  so  pledged 
at  the  time  of  the  pledge,  and  shall,  if  be 
shall  think  fit,  be  entitled,  in  either  of  auch 
cases,  to  prove  for  or  set  off  the  sum  so 
paid,  or  the  value  of  such  goods,  as  the  case 
may  l)e. 

6.  That  in  construing  this  act  the  word 
*'  person"  shall  be  taken  to  designate  a  bodv 
corporate  or  company  as  well  as  an  indivtdnaJ, 
and  that  words  in  the  singular  number  shall, 
when  necessary  to  give  effect  to  the  intention 
of  the  said  act,  import  also  the  plural,  and 
vice  versa,  and  words  used  in  the  masculine 
gender  shall,  when  required,  be  taken  to  apply 
to  a  female  as  well  as  a  male. 
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9{(f  CiHticenor'ir  Court. 

BAXKBUPTCT. — IHJUNCTION. — RBCBITER. 

Where  the  surviving  partner  qf  a  firm  itap- 
pointed  execut&r  to  hie  deceased  partner,  and 
continues  to  carry  on  the  business  for  some 
time  after  the  death  of  his  deceaeed  partner, 
but  becomes  bankrupt,  the  parties  beneficial' 
(f  interested  in  the  share  of  the  stock  and 
effects  which  belonged  to  such  deceased 
partner,  are  entitled  as  against  the  bank- 
rupt's assignees  to  an  injunction,  to  restrain 
them  from  selling  the  partnership  property 
and  to  a  receiver. 

The  pluatifis  ia  this  case  were  the  widow  and 
children  of  Mr.  William  Connell,  who  formerly 
carried  on  business  as  a  coachmaker  in  con- 
joDCtion  with  one  Wr.  Tapp.  The  partnership 
continued  for  ten  years,  ending  in  July.  1839, 
shordy  after  which  Mr.  Connell  died,  and 
tkereopon  Tapp  continued  to  carry  on  the  busi- 
nesf,  as  was  stated,  on  behalf  of  the  defendants, 
on  bis  own  sole  account,  but,  as  was  insisted  by 
the  plaintifis,  on  account  of  the  parties  benefi- 
cially interested  in  Connell's  estate,  and  in  his 
chsracter  of  executor. 

Before  the  partnership  commenced,  Tapp 
had  been  twice  a  bankrupt,  and  the  assifirnees 
under  the  second  commission,  having  taken 
postesaion  of  all  the  partnership  stock  and  ef- 
fects, a  bill  was  filed  by  the  plamtiffs  to  restrain 
them  from  selling,  or  otherwise  interfering  with 
the  partnership  property ;  and  on  the  26th  of 
March  last  an  injunction  was  granted.  A 
third  commission  having  issued  a  few  months 
ago,  and  the  assignees  under  that  commission 
having  subsequently  taken  possession  of  the 
stuck  in  trade  and  effects,  the  plaintitTs  amend- 
ed their  bill  by  making  those  assignees  parties, 
and  now  moved  for  an  injunction  and  receiver 
as  against  them. 

Jacob  and  Stevens  for  the  plamtiflfs  contend- 
ed that  the  bankrupt,  being  executor  to  his  de- 
ceased partner,  must  be  considered  in  the  light 
of  a  trustee  in  respect  of  that  portion  of  the 
stock  and  effects  which  belonged  to  him,  and 
which  could  not,  therefore,  be  considered  with- 
in his  order  and  disposition,  so  as  to  entitle  the 
assignees  under  either  of  the  commissions  to 
claim  them.  It  was  necessary  that  a  certain 
time  should  elapse  after  the  death  of  Connell  to 
admit  of  the  property  being  converted  and  dis- 
po^d  of,  ana  it  could  not  be  urged  that  any 
unreasonable  delay  had  taken  place  in  the  en- 
deavours to  accomplish  this  object. 

A'.  Bruce  and  Hopkins,  for  the  assignees  tin- 
der the  second  commission,  opposed  the  plain- 
ti^s  claim,  and  insisted  that  tlie  claims  of  the 
creditors  under  that  commission  ought  to  be 
first  satisfied. 
Rickards  and  Roupell,  for  the  assignaei  under 


the  third  commission,  also  opposed  the  motbn. 
It  was  clear  that  the  stock  had  been  left  in  the 
possession  of  Tapp,  not  for  the  purpose  of 
winding  up  the  affairs  of  the  partnership,  but 
forhu  own  benefit.  [According  to  the  articles 
of  co-partnership  between  him  and  Connell, 
the  survivor  was  to  be  at  liberty  to  carry  on 
the  business  for  his  own  benefit,]  which  showed 
the  intention  of  the  parties,  but  the  business 
was  not  even  continued  pursuant  to  the  ar- 
ticles, for  the  partnership  had  determined 
by  effluxion  of  time  before  Connell's  death, 
which  took  place  in  18J9.  The  plaintiffs 
had  never  taken  any  pains  to  have  the  part- 
nership affairs  wouna  up,  but  had  permit- 
ted the  creditors  to  deal  with  Tapp  as  the 
owner  of  the  stock  and  effects,  a  considerable 
portion  of  which,  roust  have  been  sold  and  re- 
placed since  Connell's  death.  In  Jackson  v.  /r- 
9111, 2  Campb  48,  where  the  bankrupt  had  giv- 
en a  warrant  of  attorney  to  certain  parties,  who 
issued  execution  and  pi  .ced  the  warrant  in  the 
hands  of  the  bankrupt's  shopman,  who  contin- 
ued to  carry  on  the  business,  it  wrs  held  that 
the  goods  were  in  the  order  and  disposition  of 
the  bankrupt,  and  passed  to  his  assignees.  The 
same  principles  were  also  acknowledged  in  But' 
ler  V.  Hobson,  5  Bing  N.  G.  132 ;  and  in  E» 
pitrte  Enderby,  2  Bam.  &  Cr.,  389,  the  cir- 
cumstances were  very  similar  to  those  in  the 
present  case.  With  regard  to  the  claim  of  the 
assignees  under  the  second  commission,  that 
could  not  in  any  wav  be  supported,for  the  bank- 
rupt had  obtained  his  certificate  under  it  prevt- 
ous  to  the  commencement  of  the  partnership 
between  him  and  Connell,  which  was  more 
than  ten  vears  ago,  so  that  it  was  much  too 
late  for  them  to  say  that  they  had  not  suffered 
the  property  in  question  to  remain  in  the  order 
and  disposition  of  the  bankrupt. 

Bacon,  for  the  bankrupt. 

The  flee  Ckaneellor  said  that  the  argu- 
ments urged  on  behalf  of  the  assignees  were 
sufficient  of  themselves  to  induce  the  Court  to 
appoint  a  receiver,  for  it  was  evident  there  were 
many  serious  ouestions  to  settle  between  the  par- 
ties  claiming  the  property  in  quest ion,and  when 
there  were  such,  the  Court  would  not  allow  one 
party  to  have  the  whole  management,  to  the  ex- 
clusion of  the  rest.  If  the  assignees  under  the 
fiat  had  not  taken  possession,  Tapp  would  have 
been  in  the  situation  of  a  person  who,  not  only 
had  survived  his  partner,  but,  as  executor  of 
such  partner,  was  doubly  bound  to  see  that  the 
paruership  property  was  properly  applied,  and 
disposed  of.  The  bill  was  first  filed  to  prevent 
Tapp's  further  interference,  but  a  question  af- 
terwards arose  between  the  assignees  under  the 
two  commissions.  It  was  said  that  the  assignees 
under  the  second  commission,  were  colluding 
with  the  plaintiffs  to  defeat  the  claim  of  the 
assignees  under  the  third  commission ;  bat  hit 
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honour  did  DOt  tliink  tbere  was  any  evidence  of 
Buch  collusion.  Tlie  question  was,  whether  the 
stock  and  other  effects  were  within  the  order 
and  disposition  of  the  bankrupt,  so  as  to  render 
them  liable  to  the  claims  of  his  assif^nees,  and 
the  moment  the  Court  came  to  the  conclusion 
that  such  claims  were  doubtful,  which  it  must 
do  in  this  ease,  a  receiver  ov^ht  tobeapiminterf. 
The  only  qaestiofiwas  as  to  the  leaseholds,  which 
bis  Ixmour  thoni^ht  ought  to  be  compreiiended 
in  the  ord^er.  unless  it  could  be  shown  that  any 
|M>rifofi  fA  these  be)on<;ed  exclusively  to  Tapp. 
Injtrncti^m  and  receiver  accordingly.— Ca«- 
ntll  V.  fTaiAer,  May  6ih  and  7th,  1841. 


BtORTOAaB. — FOEBCtOSUBS* 

fn  a  suU  /or  furecloiure  againsi  tfverai 
mertgagors  of  ihe  iame  property,  the  Court 
wilt  not,  in  directing  the  usual  accounts  to 
be  taken  ftp  the  master,  make  any  order 
for  the  adjustment  of  claims  bettreen  the 
respective  mortgagors^  for  payments  al* 
leged  to  have  been  made  by  them  on  account 
of  the  moetgaged  property^  but  will  leave 
them  to  be  settled  by  independent  peth 
ceedings. 

Tho  bill  in  this  case  was  Bled  ag^inat  two 
mortxaf^ors  of  a  property  to  whicb  they  were 
entitled  as  icDants  in  common,  and  certain 
persons  claiming  Ihrou^b  them,  and  it  prayed 
\he  usual  reference  to  the  master  for  takraj^  an 
account  of  principle  and  interest  due  on  ac- 
count of  the  inortga^Cy  and  for  a  fbreclosBre. 

H^ulker  for  one  of  the  mortfagors,  asked - 
tliat  a  separate  account  rotght  be  taken  of  the 
amount  doe  ii>  respect  of  the  moiety  to  which 
his  clieat  was  entitled,  and  that  aa  accoo»t 
might  also  be  taken  of  the  several  payments 
made  by  him  in  respect  of  tbe  mortgage,  aa  be 
bad  made  several  payments  for  which  be  was 
entitled  to  a  charge  upon  the  estate  after  the 
amount  due  on  the  mortgage  should  be  satis- 
fied. He  also  wished  tl^  accotint  asked  by 
the  plaintiff  to  be  taken  without  prejudice  to 
his  client's  claim  a^T'Unst  the  other  mortgagon 

Pemberton  and  Piggott,  contrh. 

The  Afaeter  of  the  /?o/^  said,  that  whatever 
payments  had  been  made  on  account  of  the 
mortgage,  either  party  would  be  entitled  to 
t<ike  credit  for  before  the  master,  but  be  could 
not  mix  up  the  claims  of  any  of  the  defendants 
as  between  themselves,  with  that  of  tbe  plaintiff, 
who  was  entitled  to  the  usual  decree  for  a 
foreclosure. 

Cothum  v.  fTatson,  AprU  27th,  184K 


IBiicrn'ir  ^n^ 

[Before  the  Four  Judges.] 

MAaJSTRATE."  -  JURISDICTION* 

A  magistrate  must  personally  take  any  ejen- 
mmoftM  a»  ufkick  he  i$  catted  m  #»  iteue 


his  warrant,    ff  he  does  not,  although  ke 
may  as  a  magistrate  have  jurisdiction  wer 
the  ease,  he  will  not  have  done  enowjrk  to 
found  his  right  to  theejferdseofthatjm-  \ 
diction.  j 

A  warrant  to  a  constable  to  apprehend  A.  6, 
and  bring  him  before  a  justice  "  to  aawr  I 
all  such  matters  and  things  as  shall  be  o^ 
jecied  maainst  him  on  oath,  by  C.  D."  it 
bad,  and  the  magistrate  who  has  uiutri/i/ti  i 
Itabfe  in  trespass.  \ 

Treifiasa  for  assault  and  Mast  imprUosmeDL 
Plea,  not  gvihy  Itt  stotote.   Af  the  trial  before  I 
Mr.  Justice  fJtttedale  at  Lewea^  it  ippeartd  I 
that  s  we  man  had  made  a  compiaiat,  sot  oo 
oath,  to  tbe  defendant,  that  the  pkantiff  bail  i 
committed  so  astaolt  on  ber  chihl.    Tlied(.  I 
fendant  went  to  ber  house  to  take  tbe  mu. 
nation  of  the  child.     Hb  clerk  accotnpaoieii 
him.    He  remained  down  atarrs.   Tke  cltrk 
went  up  stairs  into  the  bedroom  where  tbe 
child  was,  and  the  door  of  tbe  roots  bfio; 
open,  he  adm mistered  an  oath  to  the  child,  afi4  I 
took  her  examinat?on.    Tbe  defendaot  \\in  ! 
issued  hrs  warrant  in  the  following  form:  "To 
the  constables  of  Whale^hone,  in  tbe  i-omtf  i 
of  Sussex,  &c.      I  do  hereby,  in  her  Mijesty*!  | 
name,  command  yon  and  every  of  yof ,  np^n 
sight  hereof,  to  apprehend  and  bri'nj?  M<fn 
me,  or  some  other  of  her  Majesty's  jasttfej»»f  1 
the  peace  for  the  said  county,  Che  Irady  of,&^  ' 
of  whom  yon  shaH  have  notice  to  answer  to  iH 
such  matters  and  things  as  on  her  Msje^'i  l 
behalf  shall  be  objectetl  agrnnst  him  on  (w  I 
by  Af.  A.  fF.^  of  Ac,  sfngle  woman,  for  n 
assault  committed  on  her,  &c/*    Several  e^ 
jections  were  taken  against  this  warrant,  ind 
among  others  that  it  was  m  form  a  Kcvenl 
warrant,  not  describing  any  offence  fo  1m« 
been  committed,  nor  diff  it  coarmaiid  the  pr^ 
sent  plaintiff  to  be  brought  before  tbe  jasiira 
to  answer  any  specific  charge,  bat  merelf  t« 
answer  all  such  things  as  sbottld  be  objeetH 
against  him.    It  way  further  objected  thNt  ib< 
justice  had  irregularly  taken  the  exaiaiDation, 
so  that  the  whole  proceeding  on  his  part  wss 
void.     A  verdict  was  given  for  the  phiniit 
and  a  rule  had  since  been  obtained  for  i  &(« 
trial. 

ftlr.  Peacock  now  showed  cause.  —The  ar- 
rant is  bad;  there  is  no  statement  ofaoy  of- 
fence having  been  committed.*  The  form  in 
Burn  shews  such  a  statement  to  he  ueeessarr. 
The  warrant  is  in  form  a  mere  order  to  bnnj 
a  party  before  the  justice  to  answer  any  \^H 
that  may  be  objected  against  him.  Such  m 
order  is  bad,  it  ought  to  state  the  pertiesbr 
case  which  the  party  has  to  answer,  so  thit  H 
may  appear  whether  the  matter  is  within  th« 
magistrate's  jurisdiction. 

Mr.  Plait  in  support  of  the  rule.— The  war- 
rant  is  sufficient.  But  if  it  is  net,  still  tbe 
justice  is  protected,  for  the  matter  is  wjHii" 
his  jarisdlction.    He  has  a  right  to  comnait  by 


ft  2  Hale's  Pkaa  of  the  Qtwio,  110. 


Digitized  by 


Ljoogle 


Superhr  OouriB :  Qibch'm  Bei^k. 


157 


fUfA  where  lie  U  ndtAed  tliat  an  «fM«lt  Itas 
beni  com  tnittecL  Tbene  omy  iie  an  trrexuiarity 
in  die  varraai,  bat  a  mere  irrefrularily  ivill 
not  make  the  joitare  rPfjMiiBible^  if  be  has 
bond /uU  treratied  hk  jnrudictioA.  luBuiiv, 
Conanty^  a  warrant  like  this  was  held  snfficieBt. 
[Mr  Joftiee  Coleridsfe. — But  what  is  to  be 
mid  u  to  iht  justice'*  clerk  takia)(  the  ezami- 
DftdoB  ?]  He  acts  on  the  examination,  aiid  on 
finding  it  Mtitfactory  be  iasuee  hia  warraaC. 
[Mr.  Justice  Paf/«aoJS.'— Ont  be  oaght  to  aee 
ilie  witaest.]  Tisat  is  a  mere  irre^utaritf.  and 
tkat  alone  will  not  make  the  justice  liaUe. 
The  takiiif(  of  an  exasaiaatioa  by  the  joitiee 
may  he  compared  to  the  sirearinjif  of  aa  affida.. 
Tit  in  Coart.  Thoui(b  expressed  to  be  sworn 
before  tlie  C^oart  or  jud|^e,  it  is  in  fact  sworn 
beiore  a  clerk  or  other  officer  of  tlie  judj^e. 
Bu(  that  does  not  invalidate  it  fur  any  purpose 
irbaterer. 

Lord  Denman,  C,  J. — t  am  cleaiif  of  opi- 
pioQ  that  the  warrant  is  insiiflicient.  There 
'\i  no  statement  of  an  information  on  oath, 
nor  thit  the  fact  which  is  to  give  the  jnstiee 
jurisdiction  was  really  committed.  So  that  it 
is  dearly  unlawful.  Biii  then  Mr.  Piatt  has 
nbed  the  point  that  though  the  warrant  may 
be  iuforeial,  yet  if  the  juvtice  has  acted  in  the 
exercise  of  a  jurisdiction  clearly  vested  in  him, 
be  iDsy  be  protected  by  the  fact  of  bis  having 
dooeto.  But  wheiher  that  argument  is  rightly 
fouoded  or  not  may  depend  on  the  question, 
not  merely  whelber  he  has  jurisdiction  over 
the  subject-matter,  but  whether  he  shews  that 
jurisdiction  to  have  existed,  in  fact,  from  the 
coioiiiencement  of  the  proceedings.  He  must 
tberefore  shew  the  compUint  to  have  been 
iua<ie,aod  shew  that  he  acted  on  iliat  complaint. 
Ou  the  face  of  this  warrant  that  complaint 
docs  not  appear  to  have  been  made.  We  have, 
iu  the  evidence  given  in  the  cause,  proof  that 
the  cbild*8  mother  stated  to  the  jui<ttce  what 
bad  happened  ;  but  she  did  not  stute  it  upon 
Daib.  He  went  to  her  house,  but  lie  did  not 
take  down  the  statement  of  the  child  in  wri- 
|in^'.  His  clerk  did,  but  that  is  not  sufficient. 
The  child  was  swum,  but.not  sworn  and  exa- 
•nined  in  the  justice's  presence ;  so  tbat  in  no 
way  whatever  does  'he  appear  on  the  face  of 
ilie  wurrani,  nor  even  by  the  evidence,  to  have 
ba<l  jurisdiction  over  the  personal  liberty  of 
the  plainiiff  with  reference  to  this  offence. 

Mr.  Justice  Paitesom.^-^  The  words  in  the 
warrant  "  for  an  assault  ••  cannot  be  coupled 
with  the  preceding  words  containiog  the  order 
to  bring  the  plaintiff  before  the  justice,  so  as 
to  khew  tbat  he  was  to  be  brought  before  the 
justice  Oil  a  distinct  charge  of  assault.  The 
v^rraot,  therefore,  is  in  fait  a  general  warrant 
to  hrioir  the  plaintiff  before  the  justice  to  an- 
swer auy  matter  of  coin|)laint  that  might  then 
l>e  brought  against  him.  It  is  totally  void  on 
that  ground.  If  it  had  recited  that  an  assault 
bad  been  coiniLitted,  and  had  then  directed 
toe  coniuble  to  bring  before  the  justice  this 


^^  1  Bred.  &  Bing.  648 i  4  Moore,  195; 


person  lo  answer  aU^snrh  mailen  as  mi^c 
then  be  preferred  against  him,  I  shoaid  tbiuk 
there  is  no  one  who  would  at  the  present  day 
eoDtead  tliat  such  a  warmnt  was  suiiscieas. 
Then,  again,  it  is  said  that  though  the  warrasrt 
is  informal,  the  magistrate  is  protected  by  the 
facts  of  the  case,  fiut  as  to  the  takiag  of  the 
examination,  it  appears  that  in  fact  the  uuigis- 
trate  did  not  rightly  exercise  that  jurisdiction. 
He  should  have  l)een  careful  not  to  com  in  it 
the  performance  of  his  duty-^-of  tbat  duty 
which  he  himself  ought  especially  to  perform--* 
to  his  clerk.  The  clerk  taking  the  exaiaiiiA* 
tlun  hiis  been  compared*  jji  argaaaeat,  to  the 
swearing  of  an  a&davit  in  Court.  There  is 
no  similarity  between  them.  The  taking  an 
examination  is  in  fact  the  making  of  u  charge ; 
it  is  a  matter,  the  doing  of  wliich  ought  to  de- 
pend on  (he  judgment  aud  discretion  of  the 
magistrate ;  and  in  taking  the  examination  the 
magistrate  should  see  how  the  person  making 
the  charge  behaves  himself,  and  how  fur  hia 
conduct  confirms  or  contradicts  his  statement. 
A  duty  of  this  sort  must  be  performed  by  the 
justice,  and  cannot  be  committed  to  his  clerk. 

Mr.  Justice  ff^iliknu. — I  am  entirely  of  the 
same  opinion.  There  is  no  comnarison  to  be 
made  between  taking  an  affidavit  and  taking 
an  examination.  I  was  surprised  to  hear  the 
comparison  instituted.  The  affidavit  speaks 
for  lUelf.  In  the  examination  every  thing 
may  depend  on  what  is  said  at  the  time  of  the 
examination,  and  on  the  mode  in  which  it  is 
said.  The  duty  of  the  magistrate  h  to  exer- 
cise his  own  discretion  on  these  thing);,  and  he 
cannot  eonfide  this  duty  to  his  clerk.  The 
clerk  cannot  hold  the  examination  for  the 
justice.  The  statement  in  this  warrant  dors 
not  amount  to  an  allegation  that  the  party 
was  charged  on  oath  with  an  assault.  In  every 
respect  the  warrant  is  defective,  and  the  ma* 
gistrate  is  responsible. 

Mr.  Justice  Coleririge. — I  am  qtiite  of  the 
same  opinion.  A  magistrate  is  not  more  pro- 
tected when  he  invades  the  liberty  of  the  sub- 
ject, than  is  any  other  person,  unless  he  has 
jurisdiction.  He  cannot  direct  a  person  to  be 
taken  into  custody,  unless  a  <:harge  is  made 
against  that  person  on  oath.  On  the  face  of 
the  warrant  nothing  of  that  sort  appears  here. 
I  am  glad  to  have  an  opportunity  of  ohscning 
on  the  manner  in  which  magistrates  ought  to 
discharge  their  duty,  as  I  know  that  it  is  a 
common  practice  for  them  to  proceed  as  in  the 
present  instance.  Tlic  practice  of  swearing 
affidavits  cannot  be  compared  to  that  of  taking 
an  examination.  One  is  a  purely  ministerial 
act,  and  the  person  making  the  affidavit  says 
in  it  what  he  pleases,  and  its  statenM^ats  are 
afterwards  to  be  considered  by  the  Court :  but 
with  respect  to  taking  examinations,  the  magis- 
trate is  bound  to  act  ou  the  answers  gwcn,  and 
the  manner  ia  which  those  aasivers  are  given, 
must,  in  some  instances,  malerially  influence 
his  judgment.  When  the  party  is  broi^t 
before  him  oa  the  warrant,  will  it  be  said  that 
though  he  has  not  in  person  taken  the  exami- 
nation of  the  complainant,  he  is,  aerertheless, 
in  a  j^tuatioii  pro^terly  ty  <Jeteiliuar  whether 


Digitized  by 


Ljoogle 


158      Superior  Courts;   Queen's  Bench :   Q.  B.  Pradice  C(mrt.^Ckancery  Sittings. 


he  should  admit  the  defendant  to  bail?  I  think 
the  warrant  itself  insufficient;  and  am  of 
opinion  that  the  justice  is  not  protected  by  the 
.manner  in  which  he  has  exercised  his  general 
jurisdiction.  The  rule  for  a  new  trial  ought  to 
be  discharged. 

Rule  discharged. — Caudle  v.  Seymour,  Etq. 
T.T.  1841.    Q.  B.F.J. 

[Lord  Denman,  G.  J. — Mr.  Robinson  (clerk 
on  the  Crown  side)  has  just  handed  me  the 
following  note.  A  justice  of  the  peace  was 
convicted  in  this  court,  not  many  years  ago,  on 
an  indictment  for  issuing  a  warrant,  his  clerk 
having  taken  the  examination.] 


CERTIORARI. 

The  Court  will  not  hear  an  argument  on  a 
rule  to  set  aside  an  order  returned  by  the 
sessions,  under  a  certiorari  issued  by  this 
Court,  no  notice  of  the  application  having 
been  served  on  the  Justices  who  made  the 
order, 

Mr.  Hodges  appeared  to  shew  cause  against 
a  rule  for  quashing  an  order  of  sessions.  He 
took  a  preliminary  objection  that  no  notice  of 
this  application  had  been  served  on  the  justices 
who  made  the  order.  A  rule  for  a  certiorari 
had  been  made  absolute,  and  the  order  had 
been  returned  under  the  writ.  The  present 
rule  to  quash  the  order  had  then  been  obtained, 
but  no  notice  of  it  had  been  served  on  the  jus- 
tices. 

Mr.  j4rchbold,  contrh  was  about  to  argue, 
that  the  order  was  altogether  void. — He  was 
stopped 

Per  Cur. — ^This  rule  cannot  be  maintained, 
as  the  notice  of  it  has  not  been  served  on  the 
justices. 

Rule  discharged. — The  Queen  v.  Spackman, 
in  the  matter  of  the  Blandford  Roads,  T.  T. 
J841.    Q.  B.F.J. 


fSimtvCi  Scnct)  practice  Court. 

DEPOSIT  IN  LIEU  OF  BAIL. — PAYMENT  OUT 
OP  COURT. — CONSENT. 

Where  money  has  been  paid  into  Court  in  lieu 
of  bail,  and  an  award  is  made  in  the  action 
for  a  sum  less  than  that  paid  lit,  the  Court 
will  order  so  much  to  be  paid  out  to  plain- 
tif,  but  will  not  order  the  remainder  to  be 
paid  out  to  defendant  without  consent  of  the 
plaintif,  he  having  further  claims  on  dc 
fendant. 

This  wag  an  actiou  to  recover  a  certain  sum 
of  money,  alleged  to  be  due  from  the  defen- 
dant to  the  pluntiff.  Tlie  defendant  was  ar- 
rested for  a  sum  of  1000/.,  and  that  amount  he 
deposited,  in  lieu  of  bail,  with  the  sheriff, 
pursuant  to  the  43  G.  3,  c.  46,  and  that  sum 
was  paid  into  Court,  pursuant  to  the  7  &  8 
Geo.  4,  c.  7 If  to  abide  the  event  of  the  suit. 
"When  the  cause  came  on  for  trial,  it  was,  along 
with  all  matters  in  difference,  referred  to  an 
arbirralor.    That  gentleman  made  his  award. 


and  he  directed  that  a  sum  of  666/.  2t,  i(W., 
on  account  of  the  sum  sought  to  be  recovered 
in  the  action,  should  be  paid  out  to  the  phb. 
tiff.  An  application  was  made  bv  the  plmtif 
that  a  sum  to  that  amoimt  should  be  paidoier 
to  the  plaintiff. 

Petersdorf  appeared  and  consented  to  tin 
application,  but  proposed  to  superadd  the  tern 
that  the  remainder  of  the  sum  m  Court  ikould 
be  paid  out  to  the  defendant. 

Edwards,  on  the  part  of  the  pluotiff,  ob- 
jected to  this  arrangement  being  made.  Far* 
ther  claims  existed  by  the  plaintiff  on  the  de- 
fendant, and  therefore  no  consent  could  k 
given  to  such  a  step. 

ffightman,  J.,  thought  that  without  coueot 
he  could  not  make  sudi  an  order  as  that  pro- 
posed. The  rule  must,  therefore,  be  absolute 
m  its  terms. 

Rule  absolute.— ^o««^  v.  Steinieller,TX 
1841.    Q.B.P.C. 


INDORSEMENT    ON   PROCESS.  — SUMMONS.- 
attorney's  RESIDENCE. — JUDICIAL 
NOTICE. 

If  an  attorney  indorses  his  residence  m «/  < 
particular  place  in  a  particular  cMv/r. 
and  it  is  suggested  that  there  it  nt  m^ 
place  in  that  county,  the  Court  trill  n( 
tahe  judicial  notice  that  there  is  no  mi 
place  in  that  county ,  but  the  fact  must  k 
brought  before  the  Court  by  affidavit. 

In  this  case  an  action  was  commenced  by 
writ  of  summons.  On  it,  the  attorney  for  tbe 
plaintiff,  in  indorsing  his  name  and  place  of 
abode,  described  himself  as  of  **  Featherstooe 
Buildings,  Holburn,  in  the  county  of  Sarry." 

Heaton  moved  for  a  rule  to  shew  cause  why 
the  service  of  the  writ  of  summons  sboald  not 
be  set  aside,  on  the  ground  that  there  was  do 
suflScient  description  of  the  attorney's  address. 
There  was  no  such  place  as  **  Feathentooe 
Buildings,  Holbom,  in  the  county  of  Surry" 
No  affidavit  to  that  effect  was  produced.  The 
fact  of  the  place  in  question  beinjir  iii  tb« 
coimtv  of  Middlesex  was  notorious,  aod, 
thereiore  no  necessity  existed  for  produciog 
such  an  affidavit. 

fFightman,  J.,  thought  he  could  not  tale 
judicial  notice  of  the  locality  of  the  attoraefs 
residence.  If  the  objection  was  to  be  readered 
available,  it  could  only  be  by  meaos  of  ao 
affidavit.  The  application,  therefore,  coold 
not  be  granted. 

Rule  refused  — Humfreys  v.  Budd,  T.  T. 
1841.    Q.B.P.C. 


CHANCERY  SITTINGS, 
After  Trinity  Term,  1841. 

llffare  t^t  EorH  C^xnctltor. 

AT  Lincoln's  inn. 

w«-in-^.«TM«-oQ/P>"*  Seal— Appeal  Mo- 
Wednesd»yJune23|     ^ons  and  App«b. 
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.  Appeals,  CauacR,  Further 
}  Directions  and  Excep- 
tioni. 


Tharsday 24 

Fridty 25 

Sfttorday 26 

Monday 28 

Tuesday 29 

Wedociday....  30 
Thursday  ..July  1 

Friday 2 

Saturday 3 

Monday 5 

Tuesday 6) 

m^„^j'  n  r  The  Second  Seal— Appeal 

Wednesday....    i^     Motions  and  Causes. 

Thursday 8 

Friday 9 

Saturday 10 

Monday 12 

Tuesday 13 

Wednesday....  14 

Thursday 15 

Friday 16 

Saturday 17 

Monday 19 

Tuesday 20 

Wednesday....  21 

Thursday 22^ 

Friday 

Saturday 

Monday  ..... 

Tuesday 

Wednesday . . . 

Thursday 29 

Friday 30 

Saturday 31 

Monday  Au^^ust  2 
Tuesday 3; 


Appeals,  Causes,  Further 
Directions  and  Excep- 
tions. 


'  The  Third  Seal— Appeal 
I      Motions  and  Causes. 


Appeals,  Causes,  Further 
Directions  and  Excep- 
tions. 


Wednesday.. 
Thursday.  .. 


.  r  The  Fourth  Seal— Appeal 
^  \     Motions  and  Causes. 

5    Petitions. 


The  Court  will  not  sit  after  Tuesday  the 
10th  of  August. 

Hu  Lordship  will  hear  Appeals  and  Causes 
between  the  last  day  of  Term  and  the  First 
Seal,  at  Lincoln's  Inn,  (House  of  Lords  days 
excepted). 


Brforf  ffyt  Witt  Cl^ancdlon 

AT  LINCOLN'S  INN. 


Wedne8dayJune23 

The  First  Seal— Motions. 

Tliursday 24\ 

Friday 25 

Saturday 26 

Monday 28 

Tuesday 29 

Pleas,  Demurrers,  Excep- 

Wednesday ....  30  )     tions.  Causes,  and  Fur- 

Thursday..  July  1 

ther  Directions. 

Friday '2 

Saturday 3 

Monday' 6 

Tuesday 6/ 

Wednesday..,,   7- 

rThe    Second   Seal— Mo- 
L     tioos. 

Thursday 8^ 

Friday 9 

Saturday 10 

Monday 12 

Tuesday 13  I  Pleas,  Demurrers,  Excep- 

Wednesday  ....14)     tions,  (Jauses,  and  Fur- 
Thursday  16  (      ther  Directions. 

Friday 16 

Saturday 1 7 

Monday 19 

Tuesday 20 . 

Wednesday ....  21    The  Third  Seal— Motions. 

Thursday 22> 

Friday 23 

Saturday 24 

Monday 26 

Tuesday 27 

Wednesday ....  28 

Thursday 29 

Friday 30 

Saturday ......  31 

Monday  Au^i)st  2 
Tuesday 3  J 

Wednesday  ....  4{'";?^„J^**^**    Seal-Mo- 

Thursday 5    Petitions. 

The  Court  will  not  sit  after  Tuesday  the 
lOih  of  August. 

His  Honor  the  Vice  Chancellor  will  hear 
Unopposed  Petitions  and  Short  Causes  pre- 
nous  to  the  General  Paper  .erery  Friday  dur- 
in)r  the  Sitting. 

From  the  end  of  Term  till  the  First  Seal  the 
Vice  Chancellor  ivill  sit  at  Lincoln's  Inn  to 
hear  Motions  and  other  matters. 


Pleas,  Demurrers,  Excep- 
>    tions.  Causes,  and  Fur- 
ther Directions. 


Wittatt  tbt  #[«rter  o(  tfyt  SlalM. 

AT  THB  ROLLS. 

Monday .  .June  21  f  W^.  Demurrers/Causes 

Tuesday 22 1      Farther  Directions,  and 

^  L     Exceptions. 

Wednesday ...  23    Motions. 

Thursday 24^ 

Friday 26 

Saturday 26 

Monday  28 

Tuesday 29 

Wednesday....  30 
Thursday  ..July  1 

Friday 2 

Saturday 3 

Monday 5 

Tuesday 6 

Wednesday....  7 

Thursday    ....    8 

Friday 9") 

Saturday 10 

Monday 12 

Tuesday 13 

Wednesday....  14  V 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


Motions. 

Petitions  in  Geni  Paper. 


Thursday 15 

Friday; 16 

Saturday 17 

Monday 19 

Tuesday 20, 


Pleas,  Demurrers,  Causes, 
Further  Directions^  and 
Exceptions. 
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Wednesday ....  21    Motions. 

Thursday 22. 

Friday 2:i 

Saturday 24 

Monday 26 

Tuesday 27  v 

Wednesday....  28) 

Thursday 29 

Friday 30 

Saturday 31 

Monday   August  2 
Toetday 3 

Wednesday*....   4 

Thursday 5 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


Motions. 

Petitions  in  Gen^  Paper. 


Short  Causes,  Consent  Causes,  and  Consent 
Petitions,  every  Tuesday  at  the  Sitting  of 
the  Court. 

Court  of  ^Tt^fquer. 

Sittings  in  Equity,  after  Trinity  Term,  1841, 
at  Serjeants  Inn  Huit, 

BSrORB  UR.  DARON  AI^DERSON. 

Monday .  .June  28    Petitions  and  Moiioos. 

(Further  Directions  and 
Liixceptions  to  ReporU; 
Pleas,  Demurrers,  and 
Exceptions  to  Anitwers. 

Wednesday. ...  30    Ditto. 

Thursday. .  July  l{%^;2^;j^-    ^-^'^    ^y 

Friday 2    Same,  and  other  Causes, 

Saturday 3    Petitions  and  Motions. 

^Further    Directions    and 

J      Exceptions  to  Reports ; 
Monday  &\      Pleas,  Demurrers,  and 

j      Exceptions  to  Answers; 

V»    and  Short  Causes. 

Tuesday 6    Petitions  and  Motions. 

LAW  BILLS  IN  PARLIAMERf . 


fi0utfe  of  VLQtUi. 
Silts  passed. 
Administration  of  Justice  in  Chancery. 
Usury  on  Bills. 
Tithes  Recovery. 
Sewers. 
Small  Deht  CourU  for 

Blackhurn.  East  Redford. 

Kind's  Norton.  Launceston. 

St.  Helens.  Salisbury. 

Sleaford,  Totness. 

Bills  postponed. 

CbartUble  TrusU. 


Principal  and  Factor. 
Petty  Sessions. 
Double  Costs,  &c. 

finvLit  of  Command. 

Bills  passed. 

Election  Petitions  Trial. 
Bribery  at  Elections, 
llifl^hway  Rates. 
Gainsboro'  Small  Debts  Court. 

Postponed, 

Abolition  of  Church  Rates. 

Poor  Laws  Amendment. 

Evidence. 

OHfences  against  tlie  Person. 

Mandamus. 


THE  EDITOR'S  LETTER  BOX. 

Our  Professional  Brethren  and  theur  Asibt- 
ants  in  the  approaching  Election  will  be  gla^l 
to  find  that  Mr.  Rouse  has  published  a  Manu^ 
for  Election  Agents,  Candidates  and  othert,  io 
the  formation  of  Registration  and  Election 
Committees,  the  arrangement  of  the  Duties  itf 
each  Member,  the  preparing  for  Cases  at  Re- 
vision, and  the  Canvass  and  Poll  at  Elections. 

As  the  important  Act  for  the  Commatation 
of  Manorial  Rights  and  the  Enfranrhisem^ct 
of  Copyholds,  coincs  into  operation  on  re- 
ceiving the  Royal  Assent,  we  have  thoofcht  it 
right  to  put  our  readers  in  immediate  posies- 
sion  of  it,  in  a  cheap  and  accessible  |fonn. 
The  Royal  Assent  will  probably  be  given  diis 
day,  or  on  Monday  ,*  and  our  readers  may  rely 
upon  the  present  print  being  a  nerbatim  copy 
of  che  Act. 

The  communications  of  S. ;  "  Durante 
Vita ;"  and  Q  X.  ahalJ  be  attended  to. 

The  List  of  Professional  Appointmentfl  yf^ 
be  inserted  in  the  Monthly  Record. 

The  decision  of  the  Court  of  Excbeqoer 
Chamlier,  pronounced  by  Lord  Chief  H^^^ 
Tindal,  on  the  Braintree  Qrarch-rate  Case  of 
Burder  v.  f^eley,  is,  we  presntne,  well  knoirn 
to  our  readers,  but  we  will  look  to  the  report. 

The  letters  of  "  Fair  Play ;"  VV.  S.  S. ;  "  A 
Country  Suliscriber  j"  J.  R.  B.;  and  G.  H.  >• 
have  beep  received. 
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SATURDAY,  JUNE  26,  1841. 


'  Quod  magii  ad  no6 


Pertinet,  et  nescire  malum  est,  agitamua. 


Ho  RAT. 


PARLIAMENTARY  NOTICES. 


DISSOLUTION  OF  PARLIAMENT. 

The  fint  parliament  of  Qaeen  Victoria  is 
dissolred,  and  another  is  about  to  be  sum- 
moaed.  As  on  former  occasions,  we  shall 
give  a  list  of  the  Tarious  legal  candidates, 
ud  ¥e  have  only  to  repeat  our  wish  that 
tliey  may  all  be  successful.  We  include  in 
tbis  list,  the  names  of  some  gentlemen  not, 
Te  bdiere,  in  actual  practice,  but  more  or 
leiB  connected  with  the  law. 


Aglionby,  H.  A. 
Buller,  Charles  . 
Cre«well,  C.      . 
Crowther.W.    . 
^y>  George   . 
I^undsa,  David  .     . 
Follett,  Sir  William 
Freshfield,  J.  W. 
Gndnger,  T.  C. 
Godion,  Richard 
Go\dl)uni,  Seijt. 
1^1  f  Sir  George 
%er,  W.  G.    . 
^ffna,  John 
f%Fitaoy    . 
^^.C.E.    .     . 
M,  A.  H.     . 
Maclean,  D. 
l^H  John      . 
Femberton,  T.    . 
^Wpotts,  J.       . 
PoUock,  SirF.   . 
Richards,  Richard 
J^^tuck,  T.  A.       . 
»««rlett,  Hon.  ».  C.    . 
}g«i,Rt.Hon.SirB.B. 

^*^n.  W.  H.  " 
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Cockermouth. 

Liskeard. 

Idyerpool. 

Winchester 

East  Sussex. 

Sutherlandshire. 

Exeter. 

High  Wycombe. 

Durham. 

Kidderminster. 

Carlisle. 

Devonport. 

Wells. 

Chester. 

Ipswich. 

Cambridge  Uniy. 

Galway  (town). 

Oxford  (city). 

Sheffield. 

Ripon. 

Gloucester. 

Huntingdon. 

Merionethshire. 

Bath. 

Horsham. 

Ripon. 

Wolverhampton. 

Kinsale. 


Wigram,  James  .     .     , 
Wilde,  Sir  T.  (A.  G  ; 


Leominster. 
Worcester. 


On  this  list  we  have  only  to  remark  that 
there  are  very  few  new  legal  candidates,  and 
we  regret  to  find  that  some  of  the  legal 
members  in  the  last  parhament  have  retired 
from  parliamentary  life,  not,  however,  as 
we  trust,  for  ever.  We  forbear  to  mention 
any  names,  as  their  intention  of  retiring  is 
not  known  in  any  authentic  shape. 

PUBLIC  BILLS. 

A  RETURN  has  just  been  printed  of  all  the 
public  bills  which  have  been  brought  into 
the  House  of  Commons  during  the  last  and 
present  sessions  of  parhament,  and  which 
have  been  postponed :  also  a  return  of  those 
bills  which  have  passed  the  House  of  Com- 
mons,  and  afterwards  passed  into  law;  and 
it  appears  that  in  the  Session  1840  fifty- 
two  bills  were  brought  in  and  postponed, 
and  ninety-six  passed  into  a  law.  In  the 
present  Session  seventy-three  pubUc  bills 
have  been  introduced  into  the  House  of 
Commons,  none  of  which  have  yet  passed, 
and  twenty  have  passed  into  law.  Of  the 
seventy-three  we  should  doubt  whether 
more  than  ten  have  passed  into  law.  There 
is  certainly,  therefore,  an  unreasonable  pro- 
portion of  bills  which  are  introduced  and 
get  on  one  or  two  steps,  and  are  either 
thrown  out,  or,  as  is  the  more  usual  case, 
are  abandoned  by  their  introducers.  This  is 
undoubtedly  the  state  of  the  case,  but  we 
do  not  see  how  it  can  safely  be  remedied. 
Every  facility  should  be  given  to  legislation. 
By  the  usual  courtesy  of  the  Housq  of 
Commons,  any  member  is  allowed  to  intro- 
duce and  print  his  bill.  In  the  House  of 
Lords  a  peer  has  a  right  to  do  this  without 
previously  obtaining  leave.  We  think  the 
members  of  the  Lower  House  should  have 
M 
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the  same  privilege.  There  arc  certainly 
some  very  silly  bilk  introduced,  but  they 
efiectually  expose  themselves,  and  do  no 
harm,  except  to  their  inventors.  Other  bills 
there  are  which  afford  a  ground-work  or 
hints  for  maturer  legislation.  It  might  on 
Bome  accounts  be  well  if  a  bill  passed 
through  some  ordeal  by  some  appointed 
officer  of  the  House,  whenever  leave  was 
given  to  bring  it  in :  but  even  here  there 
would  be  considerable  difficulty.  How 
could  such  an  officer  afford  adequate  atten- 
tion to  bills  at  the  commencement  of  the 
session,  when  many  are  introduced  ?  How 
could  a  bill  be  introduced  on  the  sudden, 
which  is  often  necessary.  Besides,  if  such 
an  officer  were  appointed,  the  responsibility 
of  the  bill  would  be  thrown  on  him,  and 
not,  as  at  present,  on  the  member  who  in- 
troduces it.  There  are  even  grave  doubts 
however,  in  a  constitutional  point  of  view. 
The  most  important  power  and  trust  might 
thus  be  reposed  in  a  party  not  recognised 
in  any  way  by  the  constitution.  Altoge- 
ther, we  are  inclined  to  leave  things  as  they 
are,  except  that  it  might  be  well  to  try  and 
adopt  some  uniformity  of  language,  and  to 
have  some  officer  to  explain  to  country  gen- 
tlemen what  their  Teal  meaning  is  (which 
they  do  not  always  thoroughly  understand) ; 
further  than  this  weihink  an  officer  to  draw 
public  bills  would  interfere  with  the  valu- 
able and  necessary  privileges  of  a  discussion 
in  committee,  often  the  most  useftil  stage 
in  a  bill,  and  would  do  more  harm  than 
good.  N«t  so,  however,  in  private  bills. 
We  fear  but  little  progress  has  been  made  in 
the  session  just  closed  in  these  projected  al- 
terations, to  which  we  have  repeatedly*  al- 
luded, for  putting  this  branch  of  legislation 
on  a  better  footing;  but  we  ahall  return 
again  to  this  subject  on  receiving  the  Re- 
port of  the  Committee  on  Private  Business, 
which  we  may  shortly  expect. 


cifying  the  name  and  age  <^  such  \nhvds, 
the  name  or  names  of  the  person  or  persons 
to  whom  such  infants  may  have  been  as- 
signed ;  whether  with  or  without  the  con- 
sent of  the  parents  or  guardians ;  and  whe- 
ther any  and  what  regulations  as  to  the 
maintenance,  education,  and  care  of  siieh 
infants,  may  have  been  prescribed  by  the 
High  Court  of  Chancery,"  the  answer  to 
which  is  nil.  This  act,  therefore,  at  pre^ut 
remains  a  dead  letter. 


THE  COPYHOLD  COMMISSIOX. 

In  our  last  number  we  printed  the  Copy- 
hold Enfranchisement  Act,  baring  beeo 
enabled  to  lay  it  before  our  readers  in  a 
complete  and  correct  form  before  it  got 
into  general  circulation  through  the  usual 
channels.  It  received  the  Royal  Assent  on 
Monday,  and  is  4  &  5  Vict.  c.  35.  The 
Copyhold  Commissioners,  who  are  to  cany 
the  act  into  operation,  as  our  readers  are 
already  aware,  are,  the  Tithe  Commiv 
sioners,  Mr.  Blamire,  Capt.  BuMer,  and  the 
Rev.  Richard  Jones ;  and  from  the  ahle 
and  judicious  manner  in  which  they  Iw^^ 
performed  their  duties  under  the  Tithe 
Commission,  the  country  has  just  reason  to 
be  pleased  with  their  appointment.  Mr. 
James  Stewart  is  the  Secretary  of  the  Com- 
mission. ' 


CUSTODY  OF  INFANTS. 

Our  readers  will  remember  that  we  took 
a  considerable  interest  when  the  3  &  4  Vict, 
c.  90  (the  custody  of  Infants  Act)  was  be- 
fore parharacnt,  in  opposing  it.  It  after- 
wards passed  in  a  modified  shape.  The 
evils  which  it  would  in  our  opinion  have 
introduced,  have,  however,  been  happily 
averted  by  the  measure  having  in  fact  liccn 
inoperative.  A  return  has  been  moved  for 
"  of  any  infants  who,  in  pursuance  of  act 
3  &  4  Vict.  c.  90,  may  have  been  assigned 
by  the  High  Coyrt  of  Chancery  to  the  care 
and  custody  of  any  person  or  persons,  spe- 

•  ISUO.  331,401,  417. 


CHANGES  IN  THE  LAW, 

IN  THE  LAST  SESSION  OP  PARLIaWBNT. 

No.  VII. 

COSTS  IN  FniVOLOIIS  PUITS. 

4  &  5  Vict.  r.  28. 
An  /let  to  prevent  fUaintiff's  in  certain  Jn- 
vuhius  /trtions  fioin  obtaining  thtir  fuH 
Costs  of  Suit, 

[2UtJime,  ISn] 

1.  3^-4  net,  c,  24  ,•  repeal  of  3  ^-  4  rict. 
<?.  24,  a*  to  actions  fr  her  fin  verdicts  hadlifeA 
returned  hefore  it  passed, — Whereas  by  an  ad 
passed  in  ibe  last  session  of  parliaiuent,  in- 
tituled "An  act  to  repeal  part  of  an  act  ol  tw 
foriy-third  year  of  ilie  reij^n  of  Queen  BHm* 
belli,  iiaituled.  an  act  to  avoid  triflinjr  and 
frivolous  suits  in  law  in  her  Majesty's  C«>urtJ 
in  Wesiroinster,"  and  of  an  act  of  tbe  twenty- 
second  and  txvcnly-ihird  years  of  the  re.^«  o' 
\i\\\^  Charles  the  Second,  intituled,  **  an  art 
for  laying  Impositions  on  Proceeflinp  at  Law ; 
and  to  make  further  provisions  in  lieu  thereof, 
the  said  act  of  the  forty-third  of  Efizabeth,** 
far  as  it  relates  to  costs  In  aitlons  of  trcspas* 
or  trespass  on  the  ease,  and  sonmchofine 
said  act  of  the  twenty-second  and  txveniy-w'rfl 
of  Charles  the  5^ecoud  as  relatce  to  costs  la 
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person:il  actions,  was  repealed :  And  whereas 
ii  b  expedient  to  remove  all  douht  whether 
plaiatidfs  in  ai-lions  which  bad  been  com- 
meoced,  and  wherein  verdicts  had  been  re- 
turned before  the  passing  of  the  >aid  act  uf  the 
last  session  for  less  damafj^es  thtn  forty  shil- 
lioi^,  may  not  still  be  entitled  to  their  full  cofts 
of  suit,  contrary  to  the  manifest  intemion  of 
the  same;  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  wiih 
the  advice  and  consent  of  the  Loi as  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  tlie  authority  of 
die  same,  Ihat  the  said  act  of  the  last  session 
shall  be  and  is  hereby  repealed,  so  far  as  the 
ssme  repeals  or  may  be  deemed  to  repeal  the 
said  statute  of  the  f  ortv-third  of  Elizabeth  or 
the  s^d  statute  of  the  twenty-second  and 
twenty.third  of  Charles  the  Second,  in  respect 
to  actions  wherein  verdicts  had  been  returned 
before  the  passing  of  the  said  act  of  the  last 
session. 

2.  PUantiff'M  cats  in  case  of  a  verdict  far 
leu  than  40s. — And  be  it  enacted,  and  it  is 
hereby  enacted  and  declared,  tbat  no  plaintiff 
who  had  before  the  passintr  of  the  said  act  of 
last  session  obtained  a  verdict  for  a  less  amount 
of  daina.^es  than  forty  shillings  shall  now  be 
entitled  to  full  costs,  unless  he  was  so  entitled 
immediately  before  the  passing  of  the  said  act 
of  last  session  :  Provided  nevertheless,  that  if 
any  such  plaintiff  shall  have  proceeded,  since 
the  passing  of  the  said  last  mentioned  act,  and 
before  the  third  day  of  May  one  thousand 
eight  hundred  and  forty  one,  to  tax  his  full 
emu  on  any  such  verdict  so  obtained  for  less 
than  forty  shillings,  nothing  in  this  act  con- 
tained shall  deprive  such  plaintiff  of  any 
remedy  thereon  which  he  may  now  have  for 
the  recovery  thereof;  but  it  shall  be  lawful  for 
such  court  or  judge,  on  the  application  of  any 
defendant  in  such  action,  to  stay  all  the  pro- 
ceedings on  such  application,  upon  payment 
of  such  costs  as  such  court  or  judge  shall 
think  fit. 


THE  PROPERTY  LAWYER. 


RULS  IN  SHBLLEY'S  CASE. 

h  ^enables  v.  Morris,  7  T.  R.  342,  it  is  said 
bj  Lord  Kenyan,  C.  J.,  *'  an  estate  was  limited 
to  S.  Morris  for  life,  and  after  several  inter- 
mediate limitations,  an  estate  was  limited  to 
his  heirs  for  ever ;  and  whether  the  last  be  a 
les^al  or  an  ei^tiitable  estate  makes  no  other 
difference  than  this,  that  in  the  one  case  the 
heir  will  take  as  a  purchaser,  in  the  other  by 
descent ;  h\iX  guacungue  via  data  the  defendant 
is'entitled  in  this  case.  For»  if  the  limitation 
to  the  heir  of  S.  Morris  be  a  legal  estate,  it 
enlarged  the  estate  in  the  ancestor,  and  gave 
him  the  legal  fee ;  if  it  be  an  equitable  re- 
mainder, to  which  the  prior  legal  estate  in  the 
ancestor  could  not  be  limited,  it  was  a  contin- 
gent remainder  to  the  heir,  and  the  heir  takes 
as  a  purchaser,'*    In  conformity  with  this  Ian  • 


guage,  the  certificate,  subsequently  sent  to  the 
Lord  Chancellor,  see  7  T.  R.  438,  and  Fea'rne's 
C.  R.  by  Butler  (9th  edit.)  19  n.,  decided  that 
the  remainder  in  queitioo  did  not  unite  with 
the  life  estate  of  S.  Morris,  because  the  former 
was  an  equitable,  and  the  latter  a  legal  estate. 
The  same  point  has  recently  arisen,  and  the 
following  decision  was  come  to  respecting  it« 
Lord  Denman,  C.  J.,  said,  "  We  granted  this 
rule  on  account  of  the  dictum  in  f^ennbles  v. 
Morris,  in  order  that  the  point  might  be  dis- 
cussed. If  we  had.taken  time  for  consideration, 
we  should  have  seen  that  the  point  was  altoge- 
ther free  from  doubt  and  have  refused  the  rule. 
It  appears  from  Mr.  Fearne's  learned  work,  pp. 
28—37,  that  where  a  person,  by  the  same  con- 
veyance, takes  a  particular  esttate,  and  a  me- 
diate remainder  in  fee  or  in  tail,  the  sub:c- 
quent  estate  limited  to  him  is  to  take  effect  as 
a  remainder  after  the  determination  of  the  in- 
terposed estate;  and  this  in  cases  where  the  rule 
in  Shelley's  case  certainly  applies.  Assuming, 
therefore,  the  rule  in  Shcllev's  case  to  apply 
here,  (which  I  think  is  not  the  correct  view,) 
the  act  of  the  tenant  in  tail  in  remainder  could 
not  bar  the  antecedent  life  estates.  The  lan- 
guage of  Lord  Kenyan  in  ^enables  v.  Morris^ 
was  not  necessary  to  the  decision.  This  rule 
must  be  discharged.  Putteson,  J. — I  have  no 
doubt  on  this  subject.  The  passages  referred 
to  in  Fearne,  make  it  quite  clear.  After  com- 
bating the  notion  (p.  33,)  that  the  possibility 
of  the  freehold's  determining  in  the  life  of  the 
ancestor  who  takes  it,  makes  the  suhsequent 
limitation  to  his  heirs  contingent,  and  prevents 
it  from  attaching  in  himself,  he  says  that  such 
subsequent  limitation,  whether  it  is  mediate 
or  immediate,  always  rests  immediately  in  the 
ancestor,  "  with  this  distinction,  that,  where 
such  subsequent  limitation  is  immediate,  it 
then  becomes  executed  in  the  ancestor, 
forming,  by  its  union  with  his  particular 
freehold,  one  estate  of  inheritance  in  posses- 
sion ;  but,  where  such  limitation  is  mediate, 
it  is  then  a  remainder  vested  in  the  ancestor 
who  takes  the  freehold,  not  to  be  executed  la 
possession  till  the  termination  of  the  preceding 
mesne  estates."  The  subsequent  limitatioa 
then  in  this  case  is  a  remainder — a  remainder 
on  what?— On  the  intermediate  estates  fur  life. 
Then  follows  the  passnge,  p.  37,  in  which  Mr. 
Fearne  says  that  if  the  imerpoeed  estates  are 
contingent,  then,  although  the  two  mediate 
estates  in  the  ancestor  shall  coalesce,  never- 
theless, when  the  contingency  happens,  and 
the  interposed  estate  comes  into  existence,  the 
estates  which  have  so  coalesced  shall  open  and 
let  it  in.  If  such  estates  are  to  reopen  for  the 
purpose  of  letting  In  an  interposed  estate 
which  was  contingent  in  the  iirst  instance,  it 
can  hardly  be  held  that  they  are  to  keep 
closed,  so  as  to  shut  out  that  which  was  i| 
vested  remainder  in  tlie  first  instance.  Smith  v. 
Cliffford  is  in  favour  of  the  plaintiffs,  la 
Venables  v.  Morris,  the  person  claiming  was 
heir,  and  there  does  not  appear  to  have  been 
any  question  as  to  the  estate  of  any  inter- 
mediate remainder. man.  Rule  discharged. 
Doe  d.  Nicholson  v.  lyelfard,  4  p.  and  D.  IT. 
M  2 
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Voidabh  Marriages,--  Adverse  Possession. 


VOIDABLE  MARRIAGES, 

AND 

PROHIBITED  DEGREES  OF 
AFFINITY. 


We  shall  take  an  early  opportunity  of  consi- 
dering the  proposed  alteration  of  the  law  with 
respect  to  voidable  marriages,  and  the  prohi- 
bited degrees  of  affinity.  For  the  present  we 
give  the  bill  recently  brought  in  by  Lord 
Whurnclifie. 

It  is  intituled  ''  An  Act  to  amend  an  Act  to 
render  certain  marriages  valid,  and  to  alter 
the  law  with  respect  to  cert.«in  voidable  mar- 
rias:e8,  and  to  define  the  prohibited  Degrees  of 
Affinity/' 

I.  5  <y  6  ^.  4,  (?.  64.  j4ll  marriges  within 
any  degre?.  of  affinity  declared  valid,  except, 
4r. — Whereas  by  an  act  passed  in  the  fifth  and 
sixth  years  of  the  reign  of  his  late  Mtijesty 
King  William  the  Fourth,  intituled  *•  An  Act 
to  render  certain  marriages  valid,  and  to  alter 
the  law  with  respect  to  certain  voidable  mar- 
riages, it  was  enacted,  that  all  marriages  which 
should  have  been  celebrated  before  the  passing 
of  the  said  act  between  persons  being  within 
the  prohibited  degrees  of  affinity  should  not 
thereafter  be  annulled  for  that  cause  by  any 
sentence  of  the  Ecclesiastical  Court,  unless 
pronounced  in  a  suit  which  should  be  depend- 
ing at  the  time  of  the  passing:  of  the  said  act ; 
and  it  was  by  the  said  recited  act  provided 
that  nothing  therein- before  enacted  should 
affect  marriages  between  persons  being  within 
the  prohibited  degrees  of  consanguinity ;  and 
it  was  by  the  said  act  also  enacted,  that  all 
marriages  which  should  thereafter  be  cele- 
brated between  persons  within  the  prohibited 
degrees  of  consanguinity  or  affinity  should  be 
absolutely  null  and  void  to  all  intents  and  pur- 
poses whatsoever:  and  whereas  numerous 
marriages  have  been  celebrated  since  the 
passing  of  the  said  recited  act  between  persons 
within  certain  degrees  of  affinity,  under  a  sin- 
cere conviction  that  such  marriages  are  not 
forbidden  by  the  Divine  Jaw :  and  whereas  it  is 
expedient  to  alter  and  amend  the  said  recited 
act  in  certain  respects,  and  to  define  the  cases 
which  are  within  the  prohibited  degrees  of 
affinity ;  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  nith  the  advice 
and  consent  of  the  lords  spiritual  and  temporal 
and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  all  marriages  which  have  been  celebrated, 
er  which  shall  hereafter  be  celebrated,  be- 
tween persons  being  within  any  degrees  of  affi- 
nity, other  than  and  except  such  as  are  speci- 
fically mentioned  in  the  table  set  forth  in  the 
•cheaale  to  this  act  annexed,  shall  lie  deemed 
lawful  and  valid  marriages  from  the  beginning 
to  all  intents  and  purposes  :  provided  always, 
that  nothing  iu  this  act  contamed  shall  affect 
marriages  which  have  heretofore  been  annulled 
*)r  declared  void  by  legal  decision,  or  mar- 


riages between  persons  within  the  profailiited 
degrees  of  consanguinity. 

1.  Marriages  of  persons  witkin  prok^ted 
degrees  or  comprised  in  schedule  to  be  mid.— 
And  whereas  doubu  have  arisen  whether  mar- 
riages which  have  been  celebrated  between 
persons  being  within  the  prohibited  dqrreei 
since  the  passing  of  the  said  recited  act  is 
countries  wherein  such  marriages  are  permiued 
by  law  are  liable  to  be  annulled  by  any  sen- 
tenre  of  the  Ecclesiastical  Courts  in  England; 
be  it  therefore  enacted,  that  all  marriges  which 
have  been  celebrated  since  the  passing  of  the 
said  act  or  which  shall  hereafter  be  celebrated 
in  any  country  whatsoever  between  penoni 
within  the  prohibited  degrees  of  consanguiniir, 
or  comprised  in  the  schedule  hereunto  an- 
nexed, shall  be  absolutely  void  to  all  intenU 
and  purposes  whatsoever  t  Provided  always, 
that  nothing  herein  contained  shall  be  con- 
strued to  extend  to  that  part  of  Great  Britain 
called  Scotland. 

3.  jict  may  6e  altered,  ^t?.— And  be  it  en- 
acted, that  this  act  may  be  altered  or  repealed 
by  any  act  or  acts  to  be  passed  in  this  prescit 
session  of  parliament. 

8CHSDDLK. 

Marriage  between  a  Man 
and 

1.  His  grandfather's  widow, 

2.  Wife's  grandmother. 

3.  Stepmother. 

4.  Wife's  mother. 

5.  Wife's  daughter. 

6.  Son's  widow. 

7.  Son's  son's  widow. 

8.  Daughter's  son's  widow. 

9.  Wife's  son's  daughter. 

10.  Wife's  daughter's  daughter. 

Marriage  between  a  Woman 
and 

1 .  Her  grandmother's  husband. 

2.  Husband's  grandfather. 

3.  Stepfather. 

4.  Husband's  father. 

5.  Husband's  son. 

6.  Daughter's  husband. 

7.  Son's  daughter's  husband. 

8.  Daughter's  daughter's  husband. 

9.  Husband's  son's  son. 

10.  Husband's  daughter's  son. 


ADVERSE  POSSESSION. 

Although  the  3  &  4  W.  4,  c.  27,  s.  2,  >« 
been  now  more  than  ten  years  in  operatton, 
and  from  the  language  of  that  »«c^<>"  ^^"^ 
be  tolerably  clear  that  the  docuioe  of  advcRC 
possession  must,  since  that  statute  P*^*";.^ 
^»enerally  exploded,  and  some  decisions  tot5» 
effect  huve  been  pronounced,  the  ohscrTations 
frequently  heard  iu  Courts  seem  to  imply  IM 
the  effect  of  the  statute  is  still  not  geneW 
understood  by  the  profession.  We,  ^^''^'^y! 
presume  that  an  article  pointing  ont  nnt,iB« 
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sUte  of  tbe  law  as  it  stood  previous  to  the 
statute  in  question ;  secondly,  the  prorisions 
of  the  statute ;  and  thirdly,  the  principal  de- 
cisions on  it,  may  not  be  unacceptable. 

Pint,  then,  as  to  the  previous  state  of  the 
law,  we  propose  to  consider  it  under  the  fol- 
lowiDflf  beads : — 

1.  As  between  the  claimant  and  a  party  who 
has  expressly  acknowledged  his  title. 

2.  As  between  parties  whose  titles  are  con- 
sistent. 

3.  As  between  landlord  and  tenant. 

4.  As  between  morti^agors  and  mortf^ai^ees. 

5.  As  between  trustee  and  eeitui  que  trust. 

6.  As  between  tenants  in  common,  joint- 
tenantd  and  coparceners. 

1.  j4s  between  the  chimant  and  a  party  who 
hat  expresdy  acknowledged  hu  titie.-^The  doc- 
trine of  adverse  possession  did  not  operate 
where  a  party  seeking  to  avail  himself  of  it, 
aclcuowledge'd  his  adversary's  title,  as  where 
•/.  S.,  a  lord  of  a  manor,  demised  lands  to  the 
rector  of  the  parish  of  />.  for  forty  years,  at  a 
certain  rent;  and,  in  the  lease,  the  rector, 
after  covenanting  for  payment  of  the  rent, 
further  granted  to  J.  S,,  the  lord,  the  tithe  of 
oats  of  the  parish ;  the  lease  also  contained  a 
proviso  for  re-entry,  in  case  the  rent  should 
be  In  arrear,  or  •/.  S.,  his  heirs,  l^c.  should  be 
disiarhed  by  the  rector,  or  his  assigns,  in  the 
receipt  of  the  tithes :  and  concluded  with  a 
covenant  on  the  part  of  J,  S.,  that  the  rector 
should  quietly  enjoy  the  lands  under  the  cove- 
nants, grants,  and  agreements  contained  in  the 
lease.  After  the  expiration  of  the  lease,  the 
rector,  for  the  time  beinr,  continued  to  hold 
the  land,  but  withheld  the  rent  for  more  than 
twenty  years ;  the  heirs  of  •/.  S,  at  the  same 
time  continuing  to  take  the  tithe  of  oats,  and 
some  confusion  existing  as  to  the  respective 
rights  of  the  rector  and  tbe  heirs  of  J,  S.,  the 
latter  being  portionisH  of  the  tithes  of  the 
parish ;  it  was  held  that  the  possession  of  the 
land  by  the  rector  was  not  adverse,  so  as  to  let 
in  the  operation  of  the  Statute  of  I/imitations. 
[Doe  d.  Pelfat  v.  Ferrars,  2  B.  &  P.  642.) 

2.  /4s  between  parties  whose  titles  are  con- 
lii/fli/.— Where  the  title  of  the  parties  is  consis- 
tent, the  possession  cannot  be  deemed  adverse. 
Thns  A,  l>eing  seised  in  fee  of  an  undivided 
moiety  of  an  estate,  devised  the  same  (by  will, 
made  some  years  before  her  death)  to  her  ne- 
phew and  two  nieces,  as  tenants  in  common. 
One  of  the  nieces  died  in  the  lifetime  of  /4.,  and 
}(ft  an  infant  daughter.  j4.,  by  another  will, 
intended  to  have  devised  the  moiety  to  the 
nephew  and  surviving  niece,  and  the  infont 
<li^Qghter  of  the  deceased  niece,  but  the  will 
was  never  executed.  After  A.'s  death,  the 
nepliew  and  surviring  niece  covenanted  to 
^rry  the  unexecuted  will  into  execution,  and 
to  convey  one-third  of  the  moiety  to  trustees, 
upon  trust  to  convey  the  same  to  the  infant  if 
jhe  attained  twenty-one  years,  or  to  her  issue 
if  she  died  under  twenty-one  and  left  issue,  or 
otherwise  to  the  nephew  and  niece  in  equal 
moieties.  No  conveyance  was  ever  executed 
ID  pursuance  of  the  deed.  The  renU  of  tbe 
third  were  received  by  the  trustees  for  tbe  use 


of  the  inftiut  during  her  lifetime.  An  eject* 
ment  having  been  brought  by  the  devisee  of 
the  nephew  more  than  twenty-one  years  after 
his  death,  but  less  than  twenty-one  years  after 
the  death  of  the  infant ;  it  was  held,  that  there 
was  no  adverse  possession  until  the  death  of 
the  infant,  and  that  the  ejectment  was  well 
brought.  iDoe  d.  Ofkloagh  v.  Hulte,  3  B.  & 
C.  7570 

A  party  having  good  title  to  the  possession 
as  tenant  by  the  curtesv,  his  possession  of  the 
copyhold  after  his  wife  s  death  will  be  referred 
to  that,  and  not  to  any  adveree  tide,  though 
he  were  admitted  after  his  wife's  death  to  hold 
to  him  pursuant  to  the  settlement,  by  which 
the  estate  of  the  wife  was  limited  to  the  sur* 
vivor  in  fee,  so  as  to  let  in  the  title  of  the  heir 
at  law  of  the  wife  in  ejectment  brought  within 
twenty  years  after  the  husband's  death.  Doe 
d.  Milner  v.  Drightwen,  10  East,  583 

3.  As  between  landlord  and  tenant. — Prior  to 
the  passing  of  3  &  4  W.  4,  c.  27,  s.  3,  the  mere 
nonpayment  of  rent  was  not  alone  sufficient  to 
render  possession  of  the  tenant  adverse  to  that 
of  his  landlord. 

The  mere  receipt  of  rent  by  a  stranger  with- 
out colour  of  title,  was  not  evidence  of  adverse 
possession  against  one  who  had  the  legal  title ; 
for  it  was  no  disseisin,  but  at  the  option  of  the 
latter,  even  although  the  stranger  made  a  lease 
by  indenture  reserving  rent,  unless  he  made  an 
actual  entry.  (Bull.  N.  P.  104  ;  1  Roll.  Abr. 
659 ;  and  s^  Smith  v.  Parkhurst,  Andr.  S2i  ; 
Japne  v.  Price^  5  Taunt.  326 ;  1  Marsh.  68.) 
If  there  be  a  tenant  at  sufferance,  and  a  stran- 
ger not  having  any  right  to  the  land  make  a 
lease  to  him  by  mdenture,  rendering  rent, 
without  putting  the  tenant  by  sufferance  out  of 
possession,  and  the  tenant  pay  the  rent  to  the 
stranger — that  is  not  any  disseisin  to  him  who 
has  the  right.  (I  Roll.  Abr.  659,  {c.)  pi.  11.) 
So,  if  a  tenant  at  will  make  a  lease  for  ye.irs, 
and  the  lessee  entered,  though  the  estate  at 
will  did  not  warrant  the  lease,  it  was  only  a 
disseisin  at  election.  {Bltmden  v.  Baugh,  Oo. 
Car.  302.)  For  where  a  person  gains  a  pos- 
session under  a  title,  consistent  with  that  of  the 
person  having  right,  it  is  but  a  disseisin  at 
election.  (See  2  8cb.  &  Lcf.  622 ;  1  Taunt. 
599.) 

When  there  was  a  valid  lease  subsisting,  tbe 
right  of  entry  was  preserved  until  the  deter- 
mination of  the  lease,  ahhon^rh  no  rent  had 
been  received.  {Correll  v.  Afadd^jx,  Runn. 
Eject.  App.,  No.  1);  and  even  the  adverse  re- 
ceipt of  rent  for  more  than  twenty  years  did 
not  deprive  the  party  of  his  right  of  entry  on 
the  determination  of  the  lease.  ( Poe  d.  Dan^ 
vers,  7  East,  299);  although  a  void  lease,  or  a 
term  which  had  become  attendant  upon  the  in- 
heritance for  the  benefit  of  the  owner  of  it,  did 
not  prevent  the  running  of  the  statute  of  liuiita* 
lions.  ( Taylor  v.  Horde,  I  Burr.  60.)  But  where 
an  estate  had  been  in  lease,  and  A.  entered  and 
received  the  rent  during  the  continuance  of  the 
lease,  and  remained  in  possession  more  than 
twenty  years  from  the  time  of  his  entry,  and 
another  person  claiming  the  estate  within 
twenty  ye^ra  after  the  expiration  of  the  lease. 
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brought  an  ejectment  and  filed  a  bll]  for  a  dis- 
covery, it  was  held,  that  the  possession  was  ad- 
verse, as  a  hill  miiihi  have  been  filed  by  the 
parties  claiming  during  the  whole  time  the 
leases  were  in  existence  ;  and  a  demurrer  to 
the  discovery  was  allowed,  and  assistance  in 
equity  refused.  {Chtilmondely  s,  Clinton,  Turn, 
&  Russ.  107;  Shelford's  Real  Property  Acts). 

4.  As  between  mortgagor  and  mortgagee, — 
Formerly  twenty  years'  possession  by  a  mort- 
gagor did  noc  bar  the  mortgagee  as  adverse. 
Thus,  in  Hall  v.  Doe  d.  Surteee  (5  B.  &  A. 
687)  where  premises  were  mortgaged  in  fee, 
with  a  proviso  for  a  reconveyance  if  the  prin- 
cipal were  not  paid  on  n  given  day;  and  iu 
the  mean  time  that  the  mortgagor  should  con- 
tinue in  possession ;  npon  special  verdict  it 
was  found  that  the  principal  was  not  paid  on 
the  given  day,  but  that  the  mortgagor  cou< 
tinned  in  possession  ;  there  was  no  finding  by 
the  jury,  either  that  interest  had  or  had  not 
been  paid  by  the  mortgagor.  —  Held,  that 
upon  this  finding  it  must  he  taken,  that  the 
occupation  was  hy  the  permission  of  the  mort« 
gagce,  and  consequently,  that  although  more 
than  twenty  years  had  elapsed  since  default  in 
payment  of  the  money,  still  the  mortgagee 
was  not  barred  by  the  statute  of  limitations. 
(See2Jac.  &  W.  188;  6  Mad.  181;  S.  C. 
1  V.  &  B.  536 ;  and  Doe  v.  Barton,  3  P.  & 
D.  194. 

5.  As  between  trustee  and  cestui  que  trust, 
—If  the  cestui  que  trust  has  *not  denied 
the  title  of  the  trustee,  his  possession  as 
against  the  trustee  cannot  be  considered 
as  adverse.  Thus,  in  the  case  of  Keene  v. 
Deardon,  8  East,  243,  it  was  held,  that 
the  possession  and  receipt  of  the  rent,  is- 
sues, and  profits  of  a  trust  estate  by  a 
cestui  que  trust,  for  more  than  twenty  years 
after  the  creation  of  the  tru^t,  without  any 
interference  of  the  trustees,  such  possession 
being  consistent  with  and  secured  to  the 
cestui  que  trust  by  the  terms  of  the  trust  deed, 
is  not  adverse  to  the  title  of  the  trustees,  so 
as  to  bar  their  ejectment  against  the  grantees 
of  the  cestui  que  trusts,  hrought  after  the 
twenty-one  years.  But  this  rule  applies  only 
as  between  cestui  que  trusts  and  trustee ;  and 
not  between  cestui  que  trust  and  trustee  on 
one  side,  and  strangers  on  the  other ;  for  that 
would  be  to  make  the  statute  of  no  force  tt 
all ;  because  there  is  hardly  an  estate  of  con- 
sequence without  such  a  trust;  and  so  the 
act  could  never  take  effect.  Therefore,  where 
a  cestui  que  trust  and  his  trustee  are  both 
out  of  possession  for  the  time  limited,  the 
party  in  possession  has  a  good  bar  against 
both.  {Llewellyn  v.  Muckworth,  Barnard, 
C.  P.  446;  15  Vin.  Ab.  125,  n.  to  pi.  1.) 

6.  As  between  tenants  in  common,  joint- 
tenants  and  coparceners. — Between  strangers 
and  one  of  several  joint-tenants,  &c.,  the  con- 
tinuance of  seisin  in  one  joint-tenant  or  tenant 
in  common,  or  coparcener,  was  a  continuance 
of  the  seisin  in  all,  so  as  to  prevent  the  opera- 
tion of  the  statutes  of  limitation,  (6  Mod.  Rep. 
44).  Therefore,  before  the  possession  of  one 
joint-tenant,  ^c.>  couM  be  adverse,  su  as  to 


enable  him  to  maintain  an  ejectment,  he  must 
have  done  some  act  amounting  to  a  denial  of 
the  right  of  such  co-tenant,  or  omit  some  duty 
from  which  a  jury  %vould  infer  such  denial,  he- 
fore  his  possession  could  be  adverse  and  within 
these  statutes.  Lord  Mansfield  said,  "  If  upon 
demand  by  the  co-tenant  of  his  moiety,  the 
other  denies  to  pay,  and  denies  his  title,  saying 
he  claims  the  whole,  and  will  not  pay,  and 
continues  in  possession,  such  possession  is  ad- 
verse  and  ouster  enough."  (I  Cowp.  Rep.  218). 
And  in  Doe  d.  Helling  v.  Bird,  11  East,  49,  it 
was  held,  *'  that  the  one  tenant  in  common, 
claiming  the  whole  and  denying  possession  to 
the  other,  was  certainly  evidence  of  an  ouster 
of  his  companion,  and  that  this  was  beyond 
the  mere  fact  of  receiving  the  whole  rent, 
which  was  an  equivocal  act." 

We  shall,  in  an  early  number,  proceed  to 
shew  wherein  the  law  is  altered  by  the  recent 
statute. 


THE  LAW  OF  LIBEL. 


We  have  already  called  our  readers'  atten- 
tion to  the  remarks  of  the  Criminal  Law 
Commissioners,  on  the  law  of  High  Treason. 
We  shall  now  abridge  their  statement  of  the 
Law  of  Libel ;  and  we  need  hardly  say  that, 
considering  the  names  of  the  gentlemen  who 
sign  the  Report,  Mr.  Starkie,  Mr.  Ker,  Mr. 
Jardine,  any  statement  of  the  law  on  this 
subject  from  them,  must  be  highly  valuable. 

"  Political  Libels.-^The  security  of  a  state 
may  be  endangered  not  only  by  direct  and  im* 
mediate  attempts  to  subvert  it,  but  also  by 
bringing  its  establishment,  civil  and  religious, 
or  its  ministers  and  officers,  into  disgrace  and 
contempt. 

"  Malevolent  attempts  to  bring  the  constitu- 
tion, or  the  character  and  conduct  of  those  by 
whom  it  is  administered,  into  public  odium  and 
contempt,  tend  to  public  injury,  because  they 
tend  to  impair  the  constitution  by  diminishing 
the  vigour  which  is  necessary  for  carrying  it 
into  effect.  Such  attempts  are  also  injurious 
in  their  direct  tendency  to  breed  discontent, 
and  to  promote  violent,  sudden,  and  ill-adriscd 
changes.  I'his  class  of  injuries  comprises  not 
only  publications  tending  to  render  the  consti- 
tution and  its  laws  odious  or  ridiculous,  but 
also  such  as  are  inconsistent  with  the  reverence 
and  respect  due  to  the  person  of  the  soverei^m, 
and  also  such  as  are  calculated  to  brmg 
either  house  of  Parliament,  the  administration 
of  justice,  and  other  branches  of  the  executive 
power,  into  public  hatred  and  contempt  Of- 
fences of  the  latter  description  are  nearly  con- 
nected with  some  others  to  which  we  have  al- 
ready adverted  in  our  fifth  report ;  that  is,  to 
such  as  consist  in  obstructions  of  the  executive 
authority.  For  all  such  attempts  to  render  the 
executive  power  odious  or  contemptible  tend  to 
encourage  a  siurit  of  resistance  to  its  authority, 
and  so  to  impuir  its  ellBcacy.     Publication^j 
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coBsietin^  of  speechca  made  to  numbers,  and 
which  are  injurious  to  the  public  peace,  as 
encouraging-  a  multitude  of  persons  to  acts  of 
nolence  and  ouCrage,  may  amount  to  oi'ert  acts 
of  treason:  in  other  cases  they  are  properly 
classed  and  made  cognizable  either  as  consti- 
tuting a  seditious  offence,  or  as  evidencing  an 
onlawful  assembly.  Where  the  communication 
amounts  to  an  unlawful  solicitation  to  do  any 
act  contrary  to  the  duty  or  allejfianee  of  the 
subject,  or  inconsutent  with  public  peace,  it  is 
usually  made  penal  by  some  specific  enact- 
ment. 

"  I1ie  interests  of  the  public  may  alao  be  af- 
fected and  prejudiced  by  publications  reflec- 
ting on  the  conduct  or  characters  of  foreign 
potentates ;  for  by  such  means  enmity  and 
discord  may  be  occasioned  between  the  two 
nations.* 

"  Personal  iibeU. — Communications  preju- 
dicial to  the  characters  of  private  persons  may 
be  regarded,  first,  as  injurious  to  the  indivi- 
dual: secondly,  to  the  public.  To  the  indivi- 
dual,  as  depriving  him  of  that  good  name  on 
which  bis  advancement  and  prosperity  so  fre- 
quently depend,  and  as  excluding  him  from 
Aat  commerce  with  society,  the  enjoyment  of 
which  is  one  of  the  main  objects  of  social 
union.  To  the  public,  because  no  other  pri- 
Tate  injury  so  directly  and  forcibly  tends  to 
disturb  the  public  peace  by  provoking  injured 
parties,  or  their  friends  or  adherents,  to  re- 
taliate by  acts  of  personal  violence ;  and,  also, 
because  by  the  unjust  aspersion  of  the  charac- 
ters of  merkorioua  individuals  the  public  may 
thereby  be  deprived  of  their  services. 

"  As  laws  without  moral  ud  constitute  a  very 
insufScient  and  inadequate  restraint  upon  con- 
duct,  it  cannot  but  be  matter  of  public  concern 
«»ply  to  protect  thait  love  of  reputation  which 
snppues  one  of  the  most  powerful  and  salutary 
of  those  motives  by  which  mankind  are  influ- 
wccd  and  preserved  from  evil. 

"  Libels  on  personal  character  admit  of  dis* 
tinctions,  the  coftsiderations  of  which  is  not 
unimportant.  Such  a  libel  in  ay  charge  the  com- 
mission of  some  illegal  act,  or  may  impute 
«>nie  habit  or  disposition  which  involves  the 
charge  of  corresponding  acts,  although  none 
are  specified,  and  such  acts  may  either  consti- 
Iple offences  in  respect  of  which  the  agents  are 
jishle  to  punishment,  or  offences  against  re- 
•iglon  or  morals ;  or  the  libel  may  merely  im- 
pute some  evil  disposition  or  inclination  of  an 
iUegal  or  immoral  nature,  without  implying  any 
«ct ;  or  may  alledge  propensities,  acts,  or  cir- 
<nim8tance8  which,  although  not  either  illegal 
w  immoral,  are  such  that  the  allegation,  if  be- 
iicvcd,  would  tend  to  render  its  object  either 
contemptible  or  ridiculous. 

"  Libeit  agamtt  religion  or  morality. — As 
«[cre  positive  laws  are  of  little  avail,  without 
the  powerful  wd  of  relisrion  and  morality,  it  is 
of  g[reat  importance  to  the  well  bemg  of  society 
tbat  its  interests  should  be  protected  against 


•  Set  the  trial  of  Peltier,  for  a  libel  on 
Bonaparte  when  First  Consul  of  France. 


the  pernicious  influence  of  communications 
tending  generally  to  extinguish  men's  religious 
faith,  and  to  eradicate  from  their  minds  the 
principles  of  morality. 

"  For  although  the  operation  of  human  laws, 
which  ought  to  be  dennite  and  precise,  and 
which  command  not  but  where  they  can  com- 
pel, must  necessarily  be  far  less  extensive  than 
the  obUgations  of  morality ;  and  although  by  far 
the  greater  part  of  the  ordinary  duties  of  a 
member  of  society  fall  not  within  the  scope  of 
any  mere  prohibitonr  law,  but  must  l)e  left  to 
e\'cry  man's  sense  of  propriety  and  his  consci- 
ence, and  to  a  salutary  dread  of  public  censure, 
yet  positive  laws  may  restrain  generally  such 
communications  as  tend  to  instil  bad,principles, 
or  extirpate  good  ones.  To  restrain  such  of- 
fences is  the  more  necessary,  when  it  is  con- 
sidered that  for  the  performance  of  most  of  the 
common  duties  of  life,  undefined  by  positive 
law,  and  for  the  preservation  of  decency  and 
good  order,  religious  and  moral  principles  and 
the  dread  of  public  censure,  ai'e  the  only  se- 
curities. 

"  !§uch  considerations  become  infinitely  more 
strong  and  important,  when  they  arc  considered 
in  reference  to  the  facility  of  communication, 
supplied  by  the  art  of  printing,  especially 
where  its  operation  is  still  further  extended  by 
general  education,  which,  in  effect,  subjects  tu 
its  power  the  great  mass  of  the  public. 

"  The  press  is,  indeed,  a  mighty  instrument 
for  the  difiiision  of  knowledge,  capable  of  being 
applied  to  the  best,  or  perverted  to  the  worst  of 
purposes!  eminently  useful  in  promoting  the  in- 
terests of  religion,  morality,  science,  and  social 
happiness,  it  may  be  abused  as  the  instrument 
of  impiety,  vice,  error,  and  malice.  When, 
therefore,  it  is  considered  how  much,  not  mere- 
ly the  opinions,  but  the  feelings  and  passions 
of  the  public,  are  capable  of  being  influenced 
and  excited  by  means  of  this  powerful  agent, 
how  few  there  arc  who  think  for  tJberaselves, 
and  who  are  not  (it  may  be  insensibly)  guided 
and  moved  hy  the  opinions  of  others,  how 
great  a  dominion  may  be  exercised  by  one 
strong  mind  over  the  minds  of  millions,  how 
prone  the  generality  of  mankind  arc  to  the 
reception  of  the  most  calumnious  charges,  how 
credulous  in  listening  to  the  most  improbable 
misrepresentations,  and  liow  ^eatly  every 
calumny,  directed  against  an  individual,  is 
aggravated  by  increased  publicity;  when  these 
things  are  considered,  it  will  readily  appear,  of 
what  supreme  importance  it  must  be  in  every 
system  of  municipal  law,  on  the  one  hand  to 
protect  tlie  liberty  of  communication,  and  on 
the  other  to  exclude  the  complicated  and 
friglitful  mischiefs  which  are  likely  to  emanate 
from  a  corrupt  aud  licentio  js  press. 

"  Freedom  of  intellectual  commimication  and 
discussion  ought  to  constitute  the  general  rule, 
and  any  limitation  of  that  right  the  exceptior. 
The  abridgment  of  this  right,  requires  tl  e 
more  anxious  attention,  when  it  is  considered 
that  any  unwarranted  or  unnecessary  restraint 
would  be  attended  with  peculiar  inconvenience 
to  society  on  account  of  its  constant  operation, 
and  the  danger  and  risk  of  exposing  parties  Lo 


Digitized  by 


Ljoogle 


16 


The  Law  of  Libel. 


vexatious  prosecutions.  The  mischiefs  which 
render  penal  restnunt  necessary,  result  from 
the  abuse  of  the  liberty  of  free  communication, 
—on  the  other  hand,  splendid  and  incalculable 
advantages  flow  from  the  natural  and  proper 
use  of  that  liberty  to  reli^on,  morals,  and 
science ;  the  freedom  of  political  discussion  is 
absolutely  inalienable  from  a  free  constitution, 
is  one  of  its  best  supports,  and  one  of  the  most 
effectual  safeguards  that  can  be  devised  for  the 
protection  of  the  state  from  seditions  practises, 
on  the  one  hand,  or  encroachments  on  the 
liberty  of  the  subject,  on  the  other.  Whilst 
the  reputation  of  an  individual  ought,  as  well 
as  his  person  or  property,  to  be  protected  from 
malicious  injury,  yet  as  a  general  proposition, 
it  may  be  stated  that  it  is  highly  essential  to  the 
interests  of  the  community  and  the  protection 
of  the  innocent,  that  the  real  characters  of  de- 
linquents should  be  exposed. 

"  We  now  proceed  to  make  some  remarks  on 
the  natui^e  of  those  limits  which  may  be  conve- 
niently adopted  in  reference  to  this  class  of 
offences. 

"  On  the  principlei  by  which  the  limits  are  to 
be  defined. — Such  limits  must  depend  either, 
1st.  On  the  nature,  quality,  and  consequences 
of  the  communication ;  2nd]y,  The  act  of  the 
party  making  it,  and  the  means  of  communica- 
tion used ;  3rdly.  On  his  motive  in  doing  the 
act,  either  simplv,  or  in  reference  to  the  occa- 
sion of  doing  the  act,  or  the  circumstances 
under  which  it  was  done, 

"1.  As  to  the  nature,  quality,  and  conse- 
quences of  the  communication.  It  is,  in  the 
first  place,  essential  that  the  matter  published 
should  be  in  its  own  nature  injurious,  as  tend- 
ing to  produce  mischief  to  the  pubUc  or  to  a 
private  person,  such  as  has  already  been  de- 
8cri!>ed. 

"  But  as  the  very  object  of  coercion  is  the 
prevention  of  public  mischief,  it  is  by  no  means 
essential  to  an  offence  of  this  nature,  that  the 
criminal  object  of  a  noxious  publication  should 
have  been  actually  accomplished,  it  is  suflicient 
that  the  communication  should  directly  and  im- 
mediately tend  to  produce  mischief  to  the 
public. 

"  And  this  for  several  reasons,  Ist,  Because 
actual  proof  of  evil  consequences  to  the  pub- 
lic would,  from  the  very  nature  of  the  case,  be 
frequently  impossible,  though  highly  presuma- 
ble ;  and  2ndly,  Because  where  great  mischief 
is  to  be  apprehended,  it  is  far  more  politic  to 
interfere  at  an  early  stage,  and  to  arrej=t  the 
progress  of  the  evil,  than  to  wait  for  its  con  {rum- 
ination :  and  3rdly,  Because  as  far  as  regards 
the  moral  guilt  of  the  offender,  his  offence  is 
completed  by  the  very  act  of  publication. 

"  Hence,  so  far  as  the  evil  consequences  of 
a  publication  are  concerned,  it  is  necessary 
that  the  offence  against  the  public  should  be 
defined  and  limited,  not  by  the  effect  actually 
produced,  but  by  the  tendency  of  the  matter 
published  to  produce  it.  If  an  individual,  with 
a  view  to  his  own  private  gain,  were  to  publish 
an  address,  inciting  a  discontented  populace  to 
bum  all  stacks  of  com  within  a  particular  dis- 
trict, the  law  of  the  country  would  be  absurd 


and  contemptible,  which  provided  no  | 
ment  for  so  daring  an  outrage  until  proof  could 
be  given  tliat  some  incendiary  had  on  such  rf- 
commendation  destroyed  his  neighbour's  pro* 
perty.  The  very  attempt  to  excite  othoi  to 
the  commission  of  such  outrages,  is  in  itself  a 
dangerous  violation  of  the  principles  of  mondity 
and  natural  justice  : — on  the  question  whether 
the  attempt  ought  to  meet  viith  immediate  re* 
probation  and  punishment,  no  conflict  of  oppo* 
site  advantajB^es  and  disadvantages  could  possi- 
bhr  occur — it  would  clearly  be  for  the  benefit 
of'^the  community,  that  so  atrocious  an  eadca- 
vour  should  be  checked  by  penail  risitatioD  it 
the  very  earliest  opportunity.  And  it  is  obvi- 
ous, that  it  must  not  only  be  necessary,  to  re- 
strain communications  which  tend  directly  to 
a  breach  of  the  law,  by  inciting  others  to  the 
actual  commission  of  crimes,  but  also  those 
which  tend  to  the  subversion  of  reli^on,  or,  in 
general,  to  the  destruction  of  the  pnnciplet  of 
virtue  and  morality,  which  are  essential  to  good 
conduct,  order,  and  decency. 

**  Agun,  it  is  plun,  that  the  degree  of  ten- 
dency cannot  be  material,  as  a  limit,  to  the  of- 
fence,  whatever  its  operation  may  be  in  adjust- 
ing the  Quantum  of  punishment.  First,  because 
any  tenaency  to  produce  public  mischief  must, 
pro  tanto,  be  injurious  to  society;  and, second- 
ly, because  the  extent  to  which  the  mischief 
may  be  tolerated,  is  not  capable  of  any  precise 
dennition. 

"  Complunts  have  not  unfrequeotly  been 
made,  that  the  law  of  libel  in  this  country  is  too 
vague,  and  that  neither  the  common  nor  the 
statute  law  sufficiently  define  what  constitutes 
a  libel. 

"  It  may  be  of  use  to  consider  whether  abso- 
lute and  certain  prohibitions  are  not  excluded 
by  the  very  nature  of  the  subject  matter;  and 
whether,  if  such  were  imposed,  they  must  not 
consist  eitlier  in  general  or  peremptoij  rules, 
which  would  encroach  greatly  on  the  freedom 
of  communication,  or  in  minute  and  specific 
ones,  the  particularity  of  which  would  subject 
them  to  the  easiest  evasions.  The  law  may 
either  totally  prohibit  all  discussion  on  a  parti- 
cular and  specific  subject,  or  may  go  the  length 
of  tolerating  all  that  can  be  said  or  written 
upon  it ;  but  there  is  scarcely  any  questions, 
either  of  general  or  individual  interest,  in  res- 
pect of  which  total  prohibition  or  entire  tolera- 
tion would  not  be  prejudicial  to  the  commuiut?. 
A  total  prohibition  would,  in  most  cases  if  not 
in  all,  be  inconsistent  with  the  great  principle 
of  civil  liberty,  for  a  penal  restraint  would 
be  imposed  to  a  greater  extent  than  was  neces- 
sary for  the  weltare  of  society ;  on  the  other 
hand,  unrestruned  license  of  communication 
would  be  liable  to  much  abuse,  and  open  the 
door  to  great  mischief. 

"  Where  it  is  beneficial  to  society  that  free- 
dom of  communication  should  be  tolerated  Jo 
a  great  extent,  but  where  it  would  be  highly 
iuconvenicnt  and  mischevious  to  permit  un- 
bounded licence,  to  the  abuse  of  that  libert)', 
and,  consequently,  where  a  boundary  is  neces- 
sary, to  the  establishment  and  preservation  of 
a  proper  limit  must  always  be  a  work  of  a>cety 
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and  diHiculty.  It  is,  however,  clear  that  the 
line  of  mteraietion  cannot  be  regulated  by  any 
prohibition  of  particular  sentiments  or  lan- 
guage. Injurious  modes  of  expression  are  far 
too  variable  to  admit  of  any  precise  rules  or  re- 
frolations ;  the  laws  which'  descend  to  particu- 
lars on  such  subjects,  and  which  forbid  spedfic 
expressions  otherwise  than  byway  of  example, 
are  usually  the  work  of  early  and  inexperienced 
lej^tors,  and  cannot  possibly  be  of  any  prac- 
tical utility,  subject,  as  they  necessarily  are,  to 
the  easiest  evasions.  Such  offences,  m  truth, 
admit  of  no  sufficient  description,  except  in  re- 
spect of  the  eff>cU  which  they  produce,  or 
which  they  immediately  tend  lo  produce.  Any 
attempt  to  enumerate,  with  a  view  to  express 
and  prohibit  all  the  offensive  means  by  which 
an  ill-disposed  person  might  attempt  to  destroy 
the  public  sense  of  modesty  and  decency,  would 
be  impracticable  and  absurd ;  if  it  be  necessary 
that  such  practices  should  be  restrained  by  the 
iDunicipal  law,  it  is,  if  not  impossible,  at  least 
difficult,  that  the  offence  should  otherwise  be 
described  than  generally  by  a  prohibition  to 
publish  that  which,  being  immodest  and  inde- 
cent, Erectly  tends  to  corrupt  and  vitiate  the 
morals  of  the  public.  It  may  be  objected,  that 
aoT  such  general  description  is  uncertain  and 
iodefinite.  Admitting  this  to  be  so,  no  other 
ioference  seems  to  result  than  that  human  laws 
do  not  admit  of  perfection,  and  that  no  general 
definition  can  be  framed  which  shall  be  appli- 
cable, with  absolute  certainty,  to  acts  capable 
of  infinite  variety. 

"  Restraints  against  offensive  communica- 
tions, to  be  effectual  must  necessarilly  be  very 
general,  so  as  to  exclude  all  possible  modes  of 
offence,  and  must  therefore  usually  be  com- 
mensurate with  the  injury  to  be  prevented. 
This  can  only  be  done  by  framing  the  prohibi- 
tion generally,  according  to  the  nature  of  that 
iujuty.  The  various  modes  by  which  a  man 
may  be  rendered  ridiculous  and  contemptible 
cannot  be  enumerated,  but  a  general  prohibi- 
tion may  include  all  publications  tending  to 
that  result  and  detsigned  for  that  purpose. 
Neither  can  any  limitations  be  founded  on  the 
mere  quantity  or  intensity  of  the  mischief  pro- 
duced. A  rule  properly  made  for  restraining 
publications,  because  they  are  likely  to  pro- 
duce mischenous  results,  cau  no  more  be  limi- 
ted as  to  the  extent  of  the  evil  than  any  other 
law  can  be  which  is  designed  to  prevent  any 
public  or  private  injury.  A  law  wliich  over- 
looked  small  injuries  to  reputation,  whilst  it 
punished  greater  ones,  would  be  as  absurd,  in- 
definite, aud  impracticable  as  a  law  which  dis- 
regarded small  injuries  to  person  or  property.* 

iTol^  continued,} 


The  difficulties  of  precise  definition  on  the 
wjbject  of  libel  are  venr  clearly  stated  by  Lord 
wougham,  in  the  evidence  which  he  is  under- 
stood to  have  given,  when  Lord  Chancellor,  be- 
tore  the  Committee  of  the  House  of  Commons, 
appomtcd  in  1834,  to  consider  the  state  of  the 
law  as  regards  libel  aad  slander. 
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A  Manual  for  Election  Agents,  Candidatee 
and  others,  m  the  formation  of  Registra- 
tion and  Election  Committees,  the  arrange^ 
ment  of  the  duties  of  each  member,  the 
preparing  for  cases  at  Revision,  and  the 
Canvass  and  Poll  at  Elections.  By  Rolla 
Rouse,  Esq. 

Tuts  little  book  was  much  wanted,  and  is 
exceedingly  well-timed  and  ably  executed. 
Tliere  are  several  works  on  the  Law  of 
Elections,  but  none  that  we  are  aware  of 
giving  the  practical  and  useful  information 
contained  in  Mr.  Rouse's  Manual.  Those 
parts  of  it  are  particularly  valuable  which 
guard  against  the  confusion  too  often  aris- 
ing at  the  time  of  polling,— the  inconveni- 
ence from  the  loss  of  check  sheets,  and  the 
consequent  delay  and  uncertainty  in  the 
state  of  the  poll.  By  adopting  the  ar- 
rangements su^iested  by  Mr.  Rouse,  the 
business  of  the  poll  may  be  easily  carried  on, 
and  its  state  ascertained  immediately,  with- 
out fear  of  inaccuracy. 

The  arrangements  recommended  are 
equally  available  in  counties  and  boroughs. 

The  work  though  small,  and  suited  for 
the  pocket,  is  very  comprehensive.  Under 
the  department  of  counties  it  comprises :  — 

"  I .  Objects  to  be  aimed  at  in  any  system  for 
counties.— 2.  General  requisites  or  the  system 
— 3.  The  committees  required— 4.  The  obtain- 
ing  candidates — The  Registries,  5.  Inquiries  as 
to  parties  entitled  to  claim — fi.  Account  of  such 
parties— 7.  Notices  of  claim— 8.  Lists  of  claim- 
ants — 9.  Inquiries  as  to  grounds  of  objection, 
and  notices— 10.  Listsof  objections— 11.  Sup- 
port of  claimants— 12.  Preparation  for  revi* 
sion,  and  as  to  admissions  by  agents — 13. 
Notes  of  revision,  &c.— 14.  Lists  as  revised  to 
be  made  out,  and  also  lists  of  voters  not  resi- 
ding in  the  district— 15.  Forwarding  cross  lists 
to  other  districts,  Ac— 16.  Adding  cross  lists  re- 
ceived from  other  districts,  and  as  to  votes  to 
be  tendered,  changes  bv  death.  &c— 17,  Al- 
terations in  list — l*^.  Map,  canvassing  route, 
estimate  of  time,  &c.— ///<?  Contest.  19.  The 
obtaining  evidence  of  illegal  practices  by  other 
party— liO.  Printed  address  by  the  candidates — 
21.  Rxing  time  for  their  personal  address  to 
the  voters  in  each  polling  town- 22.  Dislribu- 
tion  of  printed  addresses,  &c.— 23.  The  per- 
sonal address  at  the  polling  towns — 24.  J'lje 
canvass,  duties  of  district  secretaries,  &c.— 25. 
Attendance  by  members  of  committee,  and 
points  in  making  the  canvass— 26.  Letters 
thanking  for  promises— 27.  Circulars,  naming 
tjme  and  place  for  polling— 28.  As  to  doubtful 
voters— 2.9.  Returns  of  results  of  canvass— 
30.  Provision  for,  and  estimate  of  expenses  by 
finance  committee — 31.  Arrangements  for 
bringing  up  the  voters  to  the  poll,  and  as  to 
London  and  other  non  resident  voters — 32. 
Providing  voters  with  cards,  containing  the 
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yotiDg  questionB,  &c.— 33.  Arraiif(emeDt8  for 
communication  between  di^stricts,  &c.  on  poll- 
ing' day8-*34.  Importance  of  previous  arrange* 
Dient  for  performance  of  each  separate  duty 
on  the  polling  day,  by  a  particular  individual 
— 35.  Reference  to  subsequent  instruction  for 
such  arrangement — 36.  Proceedings  on  close 
of  first  day's  poll,  and  after  close  of  election, 
&c. 

"  Di;ties  of  the  respective  committees. 
— 37.  General  reftrence  as  to,  Ist.,  Central 
Committee,  8.38  to  40;  2d.  Central  Fi nance 
Committee,  8,41;  3d.  Committee  of  Mtinnge- 
ment,  s.  A2  to  52;  4th.  Diittrict  Committees 
and  District  Finance  Committee,  s.  53  to  82 ; 
5th.  London  Committee,  s.  83;  38.  The  Central 
Committee. — Of  whom  to  be  composed — 39. 
Duties  of,  as  to  candidates,  formation  of  com- 
mittees, canvass  of  non-resident  voters,  acting 
generally  for  one  district — 40.  To  prepare  cir- 
culars, addresses,  &c.,  and  as  to  funds,  &c  — 
41.  The  Central  Finance  Committee. — Its  for- 
mation and  duties-- 42.  The  Committee  ofMa- 
nasrement. — Its  formation — 43.  Duties;  ob- 
taining lists  of  secretaries  of  other  committees, 
fixing  meetings,  and  settling  instructions  to 
di84rict  committees,  and  sending  same,  lists, 
^c. — 44.  Periodical  consideration  of  points 
likely  to  affect  the  registry — 15.  Drawing  at- 
tention of  district  committees  to  duties,  fur- 
nishing them  with  advice,  Ac. — 46.  Obtaining 
cross  lists  from  each  district,  and  forwarding 
same — 47*  Obtaining  statement  of  number  of 
addresses  required;  time  and  route  for  can- 
vassing, and  days  of  addressing  voters  in  each 
district — 48.  Obtaining  and  forwarding  requi- 
sitions, addresses,  &c. — 49.  Attending  to  cross 
canvass  and  lists,  &c. — ^50.  Arrangements  as 
to  London  voters — 51.  Obtaining  results  of 
canvass  and  lists,  arrangements  for  conveying 
state  of  poll,  &c. — 52.  Duties  at  election — 
Initructions  to  district  committees,  s.  53  to  81.— 
53.  Formation  of  district  committees — 54.  Pro- 
ceedings on  formation — 55.  Meetings  and  ar- 
rangements  as  to  parishes  aud  voters — 56. 
Minutes  of  points  liKely  to  affect  voters,  and 
as  to  the  time  required  for  canvas,  the  canvass- 
ing route,  ^c. — 67.  Arrangements  as  to  cross 
lists — 58.  Periodical  result  lists — 59.  Omitted 
cross  returns,  and  as  to  claims  to  vote — 60. 
Notices  of  claim — 61 .  Inspecting  lists  of  claims, 
and  making  objections — 62.  Inspecting  lists  of 
objection 8-^63.  Authorities  from  voters,  claim- 
ants and  objectors — 64.  Preparation  for  revi- 
sion, and  attendance  at  revision — 66.  Lists  of 
voters,  cross  lists,  and  lists  of  votes  to  be  ten- 
dcred— 66.  Periodical  revision  of  votes  in  re- 
gister (67  to  81,  fia^iness  in  contests.)— 67. 
Signatures  to  requisitions,    and    delivery  of 

f printed  addresses — 68.  Making  out  canvassing 
ist  and  route — 69.  The  canvass.  70.  Letters 
thanking  voters,  and  re-canvas  and  arrange- 
ments for  conveyance  to  polling  town — 71.  Re- 
turn of  canvass  result  to  committee  of  manage- 
ment— 72.  Conveyance  of  voters  to  the j)olI — 
73.  Arrangements  for  pollini^  days. — 74.  As 
to  inspectors,  check  clerks,  and  slip  lakers — 
75.  As  to  doorkeepers,  inesseugers,  and  an- 
AK'Pi^in^  members  of  committee — 76.  As    to 


committee  room  clerks,  polling  off  and  bq. 
swering  clerks— 77.  As  to  pulilic  committee 
room  members,  and  condncting  members-* 
78.  Sending  off  8t»ite  of  poll,  and  getting  ap 
unpolled  voters— 79.  Fmal  clone  of  the  poll^ 
80.  Settlement  of  accounts,  letters  of  thankg, 
Sic. — 8 1 .  Written  instructions  to  clerks,  trt»n^ 
members  of  committee,  &c. —  The  dittrici 
committe^S'^S2,  Outline  of  their  dnties,  as  par- 
ticulurised  in  instructions — The  /A/ndoH  cvah 
mittee — 83.  To  canvass  London  voters,  &c. 

The  directions  relating  to  boroughs  are 
thus  specified :  — 

"84.  The  committer's — 85.  As  to  occnpa- 
tion,  rating,  &c. — 5*6.  Payment  of  rates,  &c  — 
87.  Lists  and  claims— 8S.  Objections  — S9. 
Time  of  serving  notices — ^90.  Lists  of  objec- 
tions— 91.  Preparing  for  and  attending  revi- 
sion — 92.  Register  remarks,  alphabetical  re- 
ferences, &c.  —  93.  Alphabetical  and  street 
lists  for  canvassing,  &c.— [7%^  poll,  s.  94,  to 
129.] — 94.  Confusion,  inconvenience  fronilfi*i 
of  check  sheets,  and  delay  in  stating  the  poll 
at  its  close,  to  be  obviated  by  arrangements  tu 
be  pointed  out — 95.  Persons  to  be  employed. 
and  capacities— 96.  As  to  check  clerks 'and 
comtuittee  room  clerks,  expense,  &c.— !7. 
Duties  of  committee  room  clerks  before  polling 
day— 98.  Books,  lists,  ^-c.  to  be  prepared— 91^ 
As  to  printing  the  forms — 100.  Arran;;enieni 
of  committee  rooms  before  day  of  polling— 
101.  Lists,  instructions,  &c.  for  inspectors  of 
polls — 102.  The  like  for  conducting  roeiubers 
of  committee,  clerks,  slip  takers,  door  keepers, 
&c. — 103.  Arrangements  at  night  before  pull- 
ing day — 104.  The  like  in  morning  before  tlie 
poll  opens — 105.  JMude  in  which  the  busioess 
will  proceed  during  the  poW—Ftfrms.  W. 
No.  I.  Alphabetical  list  of  voters  for  private 
committee  room— 107.  No.  2.  A  like  fisl  for 
public  room — 108.  No.  3.  Alphabetical  lis«« 
for  inspectors  —109  No.  4.  Alphabetical  poll- 
ing off  list  for  public  room — 110,  No.  5. 
Pnnted  Registers — 111.  No.  6.  Appropriation 
lists— 112.  No.  7.  Booth  lists-.113.  No.  8. 
Check  sheet  books  for  check  clerks— 114.  Ko. 

9.  Lost  check  sheet  papers  or  cards — 115.  N". 

10.  Voting  cards— 116.  No.  II.  State  of  the 
poll,  sheets  and  cards — 117.  No.  12  .Memo- 
randum or  communication  book — 1 18.  No.  13. 
Polling  off  sheet  for  private  committee  room— 
119.  No.  14.  Notice  for  door  of  private  com- 
mittee room—!  20.  No.  15.  The  like  for  public 
room — 121  to  129.  Instructions  to  inspectors, 
check  clerks,  slip  takers,  private  couimiitec 
room  clerks,  polling  off  clerks,  answeriu/ 
clerks  carriage  department  agent,  answcrinif 
members  of  committee,  conducting  members 
of  committee — 130.  Registration  notices  and 
dates  {counties)'-l3\.  The  like  {fmoughs):' 
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THB 

CHANCELLORSHIP  OF  IRELAND. 

Sir  John  Campbell  has  been  created  a  peer 
of  the  realm,  by  the  title  of  Baron  Camp- 
bell, and  has  since  received  the  Great  Seal 
of  Ireland,  on  the  resignation  of  Lord  Plun- 
kett.  We  sincerely  congratulate  the  pro- 
fession and  the  country,  on  an  appointment 
which,  in  our  opinion,  is  likely  to  be  pro- 
ductive of  benefit  to  both.  Lord  Campbell 
has  qualities  which  peculiarly  fit  him  to  ob- 
tain the  highest  judicial  success  ;  extensive 
knowledge,  a  sound,  clear,  and  discrimina- 
ting  judgment,  a  patient  temper,  and  un- 
wearied industry  ;  to  say  nothing  of  a  spot- 
less character  in  private  life,  and  the  respect 
and  esteem  of  the  profession,  gained  in  the 
course  of  a  long  and  laborious  life,  spent  in 
rising  fipom  the  lowest  rank  of  the  bar  to 
the  highest.  Under  these  circumstances,  we 
have  seen  with  some  ooncem,  mixed  with 
great  surprise,  that  this  appointment  has 
met  with  some  objections  on  the  other  side 
of  the  channel.  Certainly,  the  sentiments 
of  our  Irish  brethren  are  to  be  treated  with 
§jeat  respect;  but  if  they  consider  that 
they  are  entitled  to  set  aside  this,  the  fittest 
appointment  that  could  be  made  on  the 
Whig  side,  merely  because  the  person  ap- 
pointed is  not  an  Irishman,  they  have  taken 
a  ground,  as  we  think,  utterly  untenable. 
Shew  us  an  Irishman  able  to  compete  with 
liord  Campbell  in  any  one  of  the  points  we 
have  mentioned,  and  there  may  be  some 
reason  in  the  objection.  Shew  us  an  Irish- 
num  with  any  thing  like  the  same  qualifica- 
tions, and  we  should  yield  the  palm  to  him  ; 
hut  if  there  be  no  such  person,  we  have 
only  one  choice,  the  fittest  man  is  the  most 
proper  appointment,  whether  Englishman, 
Scotchman,  or  Irishman ;  and  thus  it  is  to 
the  long  roll  of  great  English  lawyers  who 
have  administered  Equity  in  Ireland,  we 
are  anxious  to  add  one  inferior  to  none — 
Lord  Campbell. 


SELECTIONS 
FROM  CORRESPONDENCE. 

PRACTICE. 

Thb  learned  Jud^^es  of  the  Court  of  Exche 
quer  on  the  24th  of  May,  184 1,  deci<Ied  ihac  if 
&  plaintiff^s  attorney  obtains  a  letter  from  a 
defendant,  saying,  "  I  am  willing;  to  cnj^age 
to  pay  1/.  per  monih,  the  firat  payment  to 
be  made  the  Ist  of  July>  allowing'  you  to 
8i«n  judgment  for  want  of  a  plea,  you  writ- 
lug  me  a  letter  stating  that  execution  shall 
not  issue  unless  T  make  default  in  my  pay- 
ments," and  get  a  payment  afterwards,  it  dis- 
pCMes  with  a  rule  to  plead — and  this  decision 


in  effect  renders  a  coirnorit  unnecessary,  and 
evades  the  late  Act  of  Parliament  at  to  attesta- 
tions to  cognovits — it  also  avoids  the  necessity 
of  giving  a  term's  notice  of  the  plaintiff's  in- 
tention to  sign  judgment. — The  judges  cer- 
tainly did  not  sav  all  this  in  so  many  words ; 
but  the  facts  of  the  ca^e  are  these : — 

An  action  of  debt  for  20/.  2*.  6d,  was  com- 
menced—the declaration  filed  the  23rd  May, 
1839,  hut  no  rule  to  plead  was  iriven.  On  the 
24th  the  letter  from  which  the  foregoing  ex- 
tract is  made  was  written.  Through  the  in- 
tervention of  a  third  party  lA  was  pnid  to  the 
plaintiflfon  the  1st  Angust,  1st  September,  Hnd 
ist  November,  1839.  Nothing  more  was  paid 
till  April,  1840,  and  then  3/.  more  was  paid  at 
irregular  intervals, — no  answer  was  ever  re- 
ceived by  the  defendant  from  the  pfaintiflCd  at- 
torney— no  summons  of  any  kind  was  taken 
out  by  the  defendant ;  neither  was  any  Judges' 
order  made ;  no  notice  of  intention  to  sign  the 
judt^ment  was  given ;  nor  any  rule  to  plead 
ever  entered.  Yet  the  plaintiff*  signs  judi;- 
menl  fur  want  of  a  plea  on  the  19ih  February, 
1841;  the  declaration  being  dated  the  23rd 
May,  1839,  which  the  judges  decided  he  was 
justified  in  doing.  F.  G. 

JOINT  TENANTS. 

In  the  case  stated  by  X.  Y.  Z..  p.  65,  ante, 
the  question  turns  upon  the  point,  whether, 
trustees  under  a  will,  having  power  of  sale  and 
to  iTive  receipts,  cm  delegate  these  powers  to 
a  third  party.  The  general  rule  is  that  where- 
ever  a  power  is  given,  whether  over  real  or 
pergonal  estate,  if  tbe  power  repose  n  personal 
trust  and  confidence  m  the  donee  of  it,  to 
exercise  his  own  judgment  and  discretion,  he 
cannot  refer  the  power  to  the  execution  of 
another,  for  delfgutus  non  potest  delegare. 
Thus  where  in  Coombet^s  case,  9  Rep.  75  b  ,  a 
power  of  sale  was  given  to  trustees,  it  was  held 
they  could  not  sell  by  attorney.  And  again, 
in  a  case  where  personal  estate  was  given  to 
such  charitable  uses  as  //.  should  appciint.  and 
he  directed  the  money  to  be  applied  as  B, 
should  appoint.  Lord  Hnrdvricke  held  the 
delegation  void  :  therefore  it  seems  clear  that 
the  trustees  in  this  case,  having  a  personal 
trust  and  confidence  reposed  in  them,  cannot 
delegate  that  trust  (q  the  surviving  partner, 
and  consequently  his  receipt  would  not  be 
valid.  J.  B.  A. 

In  answer  to  the  first  point  raised  by  X.  Y.  Z. 
in  your  publication,  it  is  a  general  rule,  that 
where  a  trust  is  created  implying  a  personal 
confidence,  it  cannot  be  delegated. 

To  the  second  :  that,  as  the  trustees  instead 
of  renouncing  have  released,  there  is  an  implied 
previous  acceptance  of  the  trust,  winch  tliey 
will  delegate  at  their  peril;  and  as  their  receipt 
is  alone  declared  sufficient,  the  purchaser  can- 
no  be  advised,  as  appear?  quite  clear  (the  trust 
property  having  been,  in  comtemplatiou  of 
law,  in  their  custody)  to  dispense  with  it. 
Crete  V.  Dickens,  4  Ves.  97. 

Z.  Y.  X. 
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EorH  djaucenor'if  Court. 

SPECIFIC  PERFORMANCE. — CONTRACT  IMPRO- 
VIDBNT  AND  CONTRARY  TO  CUSTOM. 

EqnHif  will  not  decree  specific  performance 
agoinit  a  party  tcho  is  not  lawfully  com- 
petent  to  perform  the  contract,  nor  against 
a  party  who  has  heen  induced,  without 
professional  advice,  to  enter  into  a  contract 
which  is  contrary  to  the  custom  of  the 
country,  and  without  adequate  considero" 
tion. 

These  two  caa8es,---one  upon  bill  to  compel 
specific  performance  of  an  agreement  for  a 
lease  of  certain  collieries  in  ihe  county  of  Dur- 
ham, and  the  otlier  upon  cross-bill  to  rescind 
the  aj^reement — were  ar|(ueddurini(  the  sitting 
before  Christmas.  The  subject-matter,  and 
also  the  points  made  in  the  arfj^mnents,  are 
sufficiently  slated  in  the  following  judgment 
delivered  by  the  Lord  Chancellor  on  the  8th  of 
Alay. 

His  Lordship  said,  "There  are  sufficient 
materials  for  deciding  this  case  without  going 
into  the  voluminous  depositions  referred  to  on 
each  side.  The  contract  first  entered  into  on  the 
19th  of  January,  1835,  contained  a  provision 
by  which  the  plaintiff  Ord  was  to  take  a  lease 
of  all  the  mines  within  a  district,  stated  to  be  to 
the  extent  of  4000  acres,  for  thirty-one  years, 
renewable  at  the  option  of  the 'lessee  every 
third,  fifth,  or  tenth  year,  on  payment  of  lOOO/. 
upon  each  renewal ;  and  ihe  lessee  was  to  have 
power  to  quit  at  the  end  of  any  one  year, 
giving  six  months'  notice,  and  he  was  also  to 
have  power  to  sub-let  all  or  any  part  of  the 
mines.  With  reference  to  the  lessor,  he  was 
to  prove  his  right  to  grant  the  lease  ;  the  rent 
was  to  be,  the  first  two  years  150/. ;  the  second 
two  years  400/. ;  the  third  two  years  600/.  ; 
the  last  twenty-five  years  1200/.,  for  an  uu- 
limiteil  quantity  of  coal.  Afterwards,  upon  the 
29th  of  August,  18.S5,  two  memorandums  were 
signed,  the  one  hy  the  plaintiflf,  the  other  by  the 
defendant.  That  sit^ned  by  the  plaintiff  was  as 
follows  : — "  I  do  hereby  undertake  that  the 
lease  shall  be  drawn  according  to  the  agree- 
ment of  the  19th  of  January,  1835,  and  the 
will  of  the  Hon.  Mary  Lyon,  and  thut  Mr. 
Lyon  shall  retain  all  his  rights  as  lord  of  the 
manor,  as  heretofore.'*  That  signed  by  the 
defendant  was  as  follows : — *'  I  do  hereby  un- 
dertake to  execute  a  lease  upon  request,  sub. 
Ject  to  its  being  engrossed  in  accordance  with 
the  agreement  of  the  19th  January  last,  and 
with  the  leasing  power  of  the  mines  and  mine- 
rals, contained  in  my  tnother's  will."  These 
three  documents  constitute  the  contract  be- 
tween the  parties,  which  is  the  first  object  of 
the  plaintiff  Ord*s  bill  to  have  specifically  per- 
formed. Many  cases  were  referred  to  on 
behalf  of  the  defendant  for  the  purpose  of 
showing  that  the  Court  could  not  compel  a 
defendant  specifically  to  perform  a  contract 
which  he  is  not  lawfully  competent  to  perform. 


as  Lord  Redrsdale txpreMta  himself  in  Harnett 
V.  Yielding,^  and  several  cases  were  rcfrrred 
to  on  the  part  of  the  plaintiff  to  prove  that  in 
some  cases  where  the  vendor  has  agreed  to  do 
more  than  he  can  perform,  the  purchaser  may 
have  a  decree  for  ho  much  as  he  can  atta*n.     If 
my  construction  of  the  contract  be  rii^rhc,  nei- 
ther of  those  questions  arises.     I  consider  ihe 
two  memorandums  of  Ao!rust  18d5«  as  iotro- 
dttciog  an  additional  condition  into  the  a^ce- 
ment  of  January  1835,  that  such  agreement 
should  be  carriod  into  effect  only  in  the  event, 
or  upon  the  condition,  of  its  being  conformaMe 
to  the  will  of  the  defendant's  mother.     The 
plaintiff  undertakes  that  the  lease  shall  be  con- 
formable to  the  will,  and  the  defendant's  un- 
dertaking is  only  to  execute  a  lease  which  shall 
be  in  accordance  with  the  leasing  power  con- 
tained in  the  will.    The  question  then  ia,  can 
the  agreement  of  January  1835  he  carried  into 
effect  in  conformity  with  the  provisions  of  the 
will  ?     Under  the  will,  the  defendant  is  tenant 
for  life,  subject  to  a  prior  term  of  1000  years, 
and  he  isempowered  to  grant  leases  of  themine^ 
for  thirty-one  years,  so  that  *'  there  be  reserved 
upon  every  such  lease  the  best  and  moat  yearly 
tentale  or  other  rent  or  rents,  that  can  be  rea- 
sonably had  or  obtained  for  the  same,  withoat 
taking  any  sum  or  sums  of  money,  or  other 
thing,  by  way  of  fine,  premium  or  foresift,  for 
or  in  respect  of  any  such  lease."  The  defendant 
has  established,  that  the  most  approved,  and 
almost  universal  mode  of  letting  collieries  in 
this  district,  is  to  receive  a  part  of  tlie  rent  as 
fixed  rent,  and  the  other  part  in  proportion  to 
the  coal  gotten,  which  vanes  in  amount,  but  al- 
ways proceeds  upon  the  same  principle, "  ten- 
tale  or  other  rent."    The  object  of  this  is 
obviously  to  secure  the    owner  against    the 
lessee  taking  any  coal  without  an   adequate 
payment  \  whereas,  if  there  be  a  fixed  rent, 
aucl  the  lessee  takes  more  coal  than  the  quan- 
tity upon  which  It  is  calculated,  the  owner  is 
deprived  of  the  excess   without    any  consi- 
deration.    What  are   the    provieiuna   of  the 
lease  ?     The  .quantity  of  coal  to  l>e  taken  is 
unlimited,  and  according  to  the  plaintitf's  con- 
struction,  the  power  of  underletting  is  with- 
out restriction.    The  rent,  beginning  at  150/., 
is  not  to  attain  its  maximum  until  the  expi« 
ration  of  six  years,  and  the  lessee  is  to  have 
the  power  of  determining  the  lease   on  six 
months*  notice.     When  there  is  a  tentale,  or 
other  rent  of  that  kind,  there  is  no   tempta- 
tion to  the  lessee  to  get  more  coal  than  the 
quantity  represented  by  the  fixed  rent,  within 
any  particular  period,   because  he  pays  for 
what  he  gets  by  the  tentale  rent,  whenever  he 
gets  it ;   but,  according  to  the  provision  of 
the  proposed  lease,  if  he  can  get  the  \%ho]c, 
or  the  most    valuable   of    the    coal,    within 
the  early  years   of  his  lease,   he  would   he 
enabled   to    determine    the   lease,    stop    all 
future  rent,  and  the  lessor  and  those  entitlid 
after  him  in  remainder,  would  find  their  in- 
heritance in  the    mines  gone   without  ade- 
quate  connderation.     If  the  term  " /fji/n/f " 
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bad  not  been  fouod  io  the  leasin;;;  power^  imt 
the  only  terms  had  been  the  best  and  most 
rent,  it  would,  I  think,  have  been  impossible 
to  bold  that  the  mode  of  reservinjif  the 
rent  at  variance  with  the  established  cisstom, 
snd  leading  to  such  obvious  injury  to  the  in- 
beriiance,  was  a  reservation  of  the  best  and 
most  rent ;  but  the  will  here,  I  think,  has  snffi- 
I'iently  j^^aarded  aj^ainst  any  such  danger,  bv 
po'iDting  out  the  kind  of  rent  to  be  rcserveo. 
Anotber  part  of  the  agreement,  directly  at  va- 
riance with  the  power,  is  a  provision  for  a  re- 
newal, on  the  payment  of  a  fine  of  1000/.  ac- 
cording to  the  agreement,  llie  lease  would 
contuia  a  covenant  for  this  purpose,  but  by 
the  tuemorandums  the  lease  is  only  to  be  re- 
quired if  it  can  be  made  conformable,  both  to 
the  agreement  and  the  will,  which  in  this  res- 
pect is  impossible.  If  the  plaintiff  says  that 
be  is  willing  to  give  up  this  covenant,  the  an- 
i\rer  it,  that  he  cannot  do  so,  having  known 
the  extent  of  the  vendor's  power,  and  having 
specifically  contracted  that  the  performance 
of  tbe  contract  should  be  conditional  upon  the 
vendor  having  the  power  to  carry  tbe  whole 
into  effect.  I  think  this  ground  alone  is  quite 
sufficient  for  the  dismissal  of  the  bill ;  it  would 
be,  therefore  unnecessary  to  express  any  de- 
cided opinion  upon  the  other  parts  of  the  case, 
but,  I  by  no  means,  wish  to  be  understood 
that  I  should  have  thought  this  a  case  for  a 
specific  performance,  if  the  defendant  had 
been  owner  of  the  fee.  The  provision  of  tbe 
agreement  are  contrary  to  the  custom,  unequal 
and  improrident,  and  calcula'ed  to  give  the 
lessee  the  property  of  the  lessor,  without  se- 
curing to  him  uny  adequate  return,  which 
could  not  have  been  his  intention,  and  was  ob- 
tained from  him  under  an  injunction  of  secresy, 
and  without  professional  advice,  either  as  to 
tbe  value  of  the  property  or  proper  mode  of 
managing,  or  the  legal  consequence  of  what 
be  was  asked  to  do.  It  was  argued,  indeed, 
that  tbe  defendant  chose  to  manage  his  own 
property,  and  that  he  was  quite  competent  so 
to  do.  The  first  part  of  t he  propofiition  a ppears 
to  be  troe,  bat  the  latter  is  disproved  by  the 
facta.  There  is  not  any  class  of  persons  more 
likely  to  be  imposed  on  than  those  who  think 
themselves  competent  to  manage  their  own 
aAain,  bot  who  have  not  the  knowledge  or 
nperience  necessary  for  that  purpose.  Tbe 
case  of  WetUvorth  v.  Turner fi  has  been  refer- 
red to,  but  it  has  no  application  to  these  cir- 
cnmstances,  and  if  it  had,  it  could  only  be  ap- 
plicable to  the  cross  suit.  The  plaintiff  alleges 
that  he  has  incurred  ezpence,  and  laid  out 
■noney,  upon  the  faith  of  his  agreement;  but 
this  cannot  raise  any  equity  for  him  against  the 
^ing  power,  and  if  be  has  done  so.  he  did  it 
•t  bis  peril,  because  on  the  29th  of  August, 
1835,  at  the  latest,  he  knew  of  tbe  defendant's 
title  by  the  will.  In  the  view  I  take  of  this 
case.  It  «  not  necessary  to  say  anything  as  to 
the  provisions  of  the  will  with  respect  to  the 
underlettmg.  The  bill  for  a  specific  perfor- 
tnaace  mnst  be  dismissed  with  costs  i  and  I 

»^3Vet.ju».3. 


think  the  cross  bill  must  be  also  dismissed 
with  costs  I  for  although  I  cannot  approve  of 
the  manner  in  which  the  agreement  was  pro* 
cured  from  Mr.  Lyon,  I  do  not  think  such  a 
case  has  been  made  out  as  would  have  induced 
me  to  deprive  Mr.  Ord  of  any  benefit  he  might 
have  been  able  to  obtain  at  law  under  it,  if  it 
was  of  a  nature  enabling  him  so  to  do.  I  do 
not  apprehend  there  was  any  such  object  in 
filing  Mr.  Lyon's  bill ;  but  that  it  was  filed  as 
a  means  of  meeting  Mr.  Ord's  bill.  If  Mr. 
Lyon  bad  filed  a  bill  of  discovery  for  that  pur- 
pose,  he  must  have  paid  the  costs'  of  it;  and  the 
adding  a  prayer  for  relief,  to  support  which 
no  sufficient  case  has  l>een  made,  ought  not  to 
affect  the  relative  position  of  the  parties  in 
that  respect. 

Ord  V.  Lyon,  and  Lyon  v.  Ord,  at  Westmin- 
ster, May  8th,  1841. 

SPECIFIC  PBRPORMANCE. — CONSTRUCTION  OP 
WILL. — WORDS  OP  RBCOMMENDATION. 

We  have  received  the  following  statement 
from  a  correspondent,  in  reference  to  our  re- 
port of  a  case  at  the  Rolls,  Brierly  v.  Boucher, 
p.  71,  ante. 

"  The  objection  made,  was,  io  the  purchaser 
paying  the  plainiiff's  costs,  when  his  Lordship 
^  aid,  that  it  was  a  fair  question  to  be  raised 
by  the  purchaser,  and  each  party  were  directed 
to  pay  their  own  costs,  in  these  words  in  the 
minutes  of  the  decree,  and  the  Court  did  not 
tli.iik  fit  to  rive  any  cosU  on  either  side.  Tho 
note  yon  will  find  at  the  head  of  the  report,  is 
in  contradiciiou  to  the  objections  as  stated  lo 
have  been  made  in  respect  of  cosls»  after  l^ 
Lordship  had  decided  the  point  at  issue  be- 
tween the  parties,  and  the  note}  as  to  costs 
should  have  been  worded  thus  : — 

"In  a  suit  for  a  specific  performance,  the 
Court  will  not  direct  costs  to  be  paid  by  a 
purchaser  who  has  taken  a/arr  objection  upon 
a  point  of  construction,  where  the  decision 
may  be  against  him.*' 

We  think  also  that  there  is  some  miscon- 
ception of  what  is  stated  to  have  been  ad- 
vanced by  Mr.  Pemberton  and  Mr.  E.  Girdle^ 
itone,  contrh,  "  that  all  the  terms  used  in  the 
will,  with  reference  to  the  bequests  to  Nathan, 
tnust  be  considered  as  words  of  recommenda- 
tion, and  that  there  was  a  distinct  trust  in  fa- 
vour of  the  testator's  son,  Owen.'* 

Whereas  it  has  always  been  the  opinion  of 
several  eminent  conveyancers  and  gentlemen 
at  the  Eauity  Bar,  among  whom  are  Mr. 
Brodie,  Air.  Duval,  Mr.  Alherley,  Mr.  A7«- 
dersly,  Mr.  Metctd/e,  and  we  believe  Mr.  Pem- 
berlon,  and  Mr.  £.  Girdlestone,  to  whom  the 
clause  had  been  submitted  respecting  the  tes- 
tator's particular  request,  "that  his  son  Nathan 
should  make  a  will,  and,  if  he  have  no  family, 
that  the  brewing  plant  and  public  houses  may 
be  left  by  him  to  his  testator's  son,  Owen,  was 
merely  recommendatory,  and  that  there  was  no 
trust,  or  executor}'  devise,  in  favour  of  Owen." 

See  Lawlest  v.  Shaw,  1  Lloyd  &  Goold.  164. 
If  property  be  given  by  will  absolutely,  and 
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iviihout  restriction,  the  Court  will  not  lijrhtly 
impose  upun  it  a  trust,  upon  mere  words  of 
recommendation  or  confidence. 

We  would  also  notice  that  in  1826  a  bill 
was  filed  by  Owen  Gray,  then  an  infant,  by 
bis  next  friend,  against  Nathan  Gray,  to  res- 
train Nathan  from  sellinjr  and  disposing  of  the 
said  brewing  plant  and  public  bouses,  or  any 
part  thereof;  to  which  Nathan  put  in  his 
answer,  contending  that  be  was  entitled  to 
an  estaie  in  fee-simple,  in  such  parts  as  were 
freehold,  and  to  an  absolute  right  in  such 
parts  as  were  personal,  without  any  trust 
whatever  in  favour  of  the  complainant,  &c., ; 
and  the  cause  was  heard  before  the  f^ice- 
Chancellor  on  the  30th  June,  1827,  who  ex- 
pressed his  opinion  "  that  the  words  in  the 
will  were  merely  recommendatory,  and  he 
ordered  the  plaintiff's  bill  to  be  dismissed 
without  costs."* 

The  plaintiffs  are  mortgagees,  with  powers 
of  sale  from  Nathan  Gray,  who  became  a 
bankrupt  in  1838,  and  the  plaintiffs  sold  under 
their  powers. 

[There  is  a  typographical  error  in  the  note 
at  the  head  of  the  report,  the  word  "  to " 
after  *'  costs,"  being  printed  for  "  against." 

If  the  minutes  of  the  decree  contain  the 
words  above  stated,  they  are  most  likely  to 
represent  the  substance  of  what  passed  ros- 
pecting  the  purchaser's  costs,  for  as  the  ob- 
servations of  counsel  and  of  the  Court,  upon 
this  part  of  the  case,  were  carried  on  quite  in 
a  conversational  tone,  it  was  very  diliicult  to 
collect  what  was  said. 

With  regard  to  the  arguments  of  Mr.  Pern- 
berton  and  Mr.  E.  Girdlestone,  the  report 
certainty  contains  an  accurate  statement  of  the 
effect  of  such  arguments,  whatever  opinions 
may  have  been  previously  expressed.— JBd.] 

^fturm'tf  3Brnr%. 
[Before  the  four  Judges.] 

LTDEL. — PRACTICE. — CRIMINAL  INFORUA- 
TION. — COSTS. 

j4  party  who  applies  for  a  criminal  in/orma^ 
tionfor  a  libel  must  abstain  from  attacking' 
in  any  tcay  the  persons  against  whom  he 
makes  the  application.  He  must  leave  his 
vindication  wholly  in  the  hands  of  the  Court, 
When  a  rule  is  discharged  on  a  preliminary 
objection,  the  Court  will  not  discharge  tt 
with  costs. 

In  this  case  a  rule  had  been  obtained  for  a 
criminal  information  to  be  filed  against  the 
defendants  for  inserting  in  their  paper  certain 
resolutions  alleged  to  be  libellous.  The  reso- 
lutions were  agreed  to  i>y  the  board  of  guar- 
(bans  of  the  Busford  Union,  in  answer  to  certain 
charges  brought  against  them  by  a  masriftrate 
of  the  county.  This  magistrate,  believing  his 
character  to  be  attacked  in  the  resolutions, 
wrote  a  letter  to  the  editor  of  the  Nottingham 
Journal  denouncing  the  attack  as** scandalously 
false,  and  without  the  shadow  of  foundation," 
and  using  other  strong  epithets  concerning  it, 
find  demanding  lo  know  the  nfime  of  the 


ftuthor.  He  sent  copies  of  this  letter  to  the 
editors  of  other  papers. 

Mr.  Balgujf  (with  whom  were  Mr.  Hill  and 
Mr.  Haye$),  \n  shewing  cause  against  the  rtilr, 
in>isted  that  as  the  prosecutor  had  thus  tikeu 
his  own  vindication  into  his  own  hands,  he  %%-as 
not  entitled  to  sustain  this  application. 

Mr.  If^ildman,  contrh,  contended  that  the 
circumstances  of  this  case  did  not  bring  it 
within  the  general  rule — that  the  prosecutor 
in  writing  to  demand  the  name  of  the  author, 
that  he  might  take  legal  proceedings  against 
that  person,  was  not  strictly  prohibited  from 
expressing  a  strong  denial  of  what  he  conceivtd 
to  be  a  serious  imputation  on  his  chHracier. 

Lord  Denman,  C.  J. — He  has  done  more 
than  that  here.  The  persons  who  come  to 
this  Court  for  its  summary  iiiterpositittn  in 
their  favour,  must  leave  tiiemselves  wholly  In 
the  hands  of  the  Court.  If  in  any  way  what- 
ever they  make  attacks  on  the  parties  they 
complain  of,  they  will  not  be  entitled  to  our 
interference.  This  has  been  stated  again  and 
again,  with  the  utmost  simplicity  and  cl<fariie^, 
without  any  little  qualifications  that  miaUt 
render  the  application  of  the  rule  doubtful. 
The  rule  must  be  discharged. 

The  defeudaut's  counsel  applied  for  costs. 

Lord  Denman,  C.  J. — When  a  rule  ia  dis- 
charged  upon  a  preliminary  objecti<in  only,  it 
is  not  the  practice  of  this  Court  to  grant  costs. 

Rule  dirscharged,  but  without  costs. — The 
Queen  v.  The  Proprietors  of  the  Nottingham 
Journal  and  others,  T.  T,  18J 1.    Q.  B.  F.  J. 


COSTS  OF  ISSUES. 

Notwithstanding  the  rule  Hilary  Term. 
4  ff,  4,  s,  7,  a  judge  matf  still  cerif^ 
under  the  4  Sf  b  Anne,  c.  16,  *.  4,  tkat'^ 
defendant  who  has  pleaded  special  plem 
had  probable  cause  for  pteatUng  them,  anH 
thus  deprive  the  plaintiff  of  the  costs  of  the 
if  sues  on  these  pleas,  though  those  issues 
have  been  found  against  the  defendant, 

Mr.  Erie  moved  for  a  rule  to  shew  cause 
why  the  master  should  not  review  his  taxation 
of  costs.  There  had  been  certain  special  pleas 
put  upon  the  record,  which  had  been  found 
against  the  defendant,  but  the  judge  at  the 
trial  had  given  a  certificate  to  the  effect  that 
there  was  probable  cause  for  pleading  them, 
and  the  master  had  allowed  the  defendant  the 
costs  of  these  pleas  on  taxation.  The  case  of 
Robinson  v.  Messenger,*-  may  be  considered  as 
oppoted  to  this  application,  but  it  is  submitted 
that  it  will  not  govern  the  present  case.  The 
costs  there  were  settled  uuder  the  rule  of 
Hilary  Term,  4  W.  4,  butthecosU  in  this  case 
are  not  subject  to  that  rule,  nor  to  the  pro- 
visions of  the  statute  under  which  that  rule 
was  made.  The  statute  of  Anne  gives  to  the 
plaiutiff  the  costs  of  the  pleas  found  for  him 
unless  the  judge  shall  certify  to  deprive 
of  such  costs.  Now  if  the  defendant  here 
claims  the  costs  by  virtue  of  the  rule  of  court, 
be  in  effect  claims  them  by  virtue  of  the  statute 


•8Ad.  &El606i  16  L.  0,484. 
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of  William,  for  the  rules  were  made  under  the 
anthority  of  that  statute,  and  then  he  cannot 
be  affected  by  the  certificate  wlitch  refers  en- 
tirely  to  the  statute  of  Anne,  but  has  no  appli- 
cation to  the  statute  of  Will.  4.  llie  latter 
statute  does  not  i^ive  the  jud^e  the  power  to 
certify,  but  ^ives  the  costs  as  the  consequence 
of  the  finding  of  the  issues.  Bird  v.  Higgin- 
soa,^  shews  that  the  costs  of  any  particular 
issue  follow  the  finding  upon  that  issue.  [Mr. 
Justice  Patteson, — The  pleas  here  are  pleaded 
by  virtue  of  the  statute  of  Anne].  That  is  so, 
and  therefore  the  proTisions  of  the  statute  of 
Will.  4.  will  not  affect  them. 

Per  Cur. — We  cannot  now  unravel  the  de- 
rision we  made  in  Roh'mson  v.  Afestenger.^ 

Rule  refused.— /Vtf  v.  AfoncAion,  T.  T.  1841. 
Q.  B.  F.  J. 


€lurrn*if  3Bcnc^  ^rartirc  Caurt. 

STRIKING    ATTORXBT    OFF    THE    ROLL. — CON'- 
SPIRACr. — LIBKL. —  BXTORTION. 

The  Court  teouid  not  atiow  an  nttorney  to  be 
re^admiitefi  who  hart  heen  twice  convicted 
of  conspiracy  to  eo'tort  money,  by  means  of 
puUishing  UfeU  in  a  newspaper. 

lo  this  case,  an  attorney  who  had  ceased  to 
take  out  his  certificare  for  more  than  a  year, 
and  was  then  off  the  roll,  appeared  in  the 
usual  wanner,  ^W\n%  the  usual  uutice. 

Hobinsfm  appeared  on  the  part  of  the  Law 
Institution,  to  oppose  his  re-admibsion,  on  the 
ground  that  tbe  attorney  had  been  twice  con- 
viiied  of  a  conspiracy  to  extort  money  by 
piiiiliibinfT  libels  in  a  newspaper  called  the 
Paul  Pry.  FVjr  the  fir.<t  offence  he  was  sen- 
tenced to  twelve  months'  imprisonment,  and 
for  the  second  to  nine  months'  imprisonment, 
l^uih  seutences  he  bad  undergone.  Under 
thf>se  circumstances  it  was  submitted  that  the 
applicant  for  re-admission  was  an  unfit  person 
to  be  restored  to  the  roll  of  attorneys. 

P'.  Lee  appeared  to  support  the  application, 
and  contended  that  the  offence  of  conspiracy 
was  cue  which  varied  so  much  in  its  circum- 
iiances  and  nature,  that  the  Court  would  not 
consider  the  mere  fact  of  the  conviction  to  be 
aground  for  refusing  the  applicant's  prayer 
lur  re-ad mission.  Besides,  he  had  already 
suffered  the  punishment  for  the  cffence  im- 
puted, but  if  he  was  to  be  perpetually  de- 
barred from  practicing,  his  punishment  would 
I'e  perpetual.  This  the  Court  would  hardly 
think  necessary. 

H^'ighttnan,  J.  thought  that  the  nature  of  the 
ouence  of  which  the  attorney  had  been  con- 
victed was  such  that  he  ought  not  to  be  re- 
stored to  the  rolls  of  the  Court. 

Application  refused.  —  Eaparte  Hawdon. 
T.T.,1841,Q.B.P.  C. 

\  2  Har  &  Wol.  278;  6  AdoL  &  El.  83. 
"^  16  L.  0. 484. 


BJRCTMENT. — RE8TITDTION    OF    POSSESSION. 
— OUSTER. — FORCIBLB  RNTRY. 

A  defendant  in  ejectment  having  forcibly 
taken  possession  of  premises  of  which  the 
sheriff  had  dispossessed  him,  and  given  to 
the  lessors  of  the  plaintiff  in  ejectment, 
the  Court  ordered  a  writ  of  restitution  to 
restore  possession  within  a  week. 

This  was  an  action  of  ejectment.  The  lessor 
of  the  plaintiff  having  recovered,  a  writ  of 
habere  facias  possessionem  was  issued  to  the 
sheriff,  and  his  officers  baving  dispossessed  the 
defendant,  gave  possession  of  the  premises  in 
question  lo  ihe  lessor  of  the  plaintiff.  This 
was  in  the  afternoon  During  the  night,  the 
defendant  came  to  the  premises  and  forcibly 
took  possession  of  them.  Under  these  circum- 
stances, 

Petersdorff  moYtA  for  a  rule  to  shew  cause 
why  an  attachment  should  not  issue  against 
the  defendant,  or  why  a  writ  of  restitution 
lihould  not  issue  to  compel  the  restoration  of 
the  premises  to  the  lessor  of  the  plaintiff. 

Fortescue  shewed  cause  against  this  rule,  and 
contended  that  the  lessor  of  the  plaintiff  having 
been  put  into  possession,  he  was  bound  to  pro- 
tect his  possession,  and  if  he  was  dispossessed, 
the  only  remedy  open  to  him  was  by  an  action 
of  ejectmrnt.  The  summary  interference  of 
the  (>'ourt  in  such  a  case  was  unprecedented. 

Petersdorff,  in  support  of  the  rule,  contended 
that  the  defendant  had  treated  the  process  and 
proceedings  of  the  Court  with  contempt,  and 
rendered  the  act  of  the  sheriff,  as  well  as  the 
proceedings  in  the  action  of  ejectment,  com- 
pletely abortive.  The  Court  would  not,  under 
such  circumstances,  compel  the  lessor  of  the 
plaintiff  again  to  have  recourse  to  an  action  of 
ejectment. 

Nightman,  J.,  thought  that  a  writ  of  at- 
tachment ought  not  to  issue,  but  that  defendant 
must  give  possession  of  the  premises  within  a 
wef  k,  and  that  a  writ  of  possession  should  issue 
for  that  purpose,  within  that  time,  and  that 
the  defendant  should  also,  within  that  time, 
pay  the  costs  of  the  present  application. 

Rule  absolnte  accordingly. — Doe  d.  Pritch- 
er  V.  Hoe,  T.  T.  184 1 .    Q.  B.  P.  C. 


SIITINGS  OF  THE  COURTS. 

The  Court  of  Queen's  Bench  will  continue 
to  sit  in  Middlesex,  on  Monday,  June  28th, 
Tuesday,  June  29th,  and  Wednesday,  June 
30th,  and  will  proceed  to  London  for  the  trial 
of  causes  on  Thursday,  July  Isf,  to  which  day 
the  Sittings  will,  on  the  adjournment  day,  be 
further  postponed.  And  the  special  juries  will 
begin  on  Wednesday  the  7ih,  instead  of  Moii- 
day  the  5th  of  July. 
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LAW  BILLS  IN  PARLIAMENT. 


21  June  1841. 

Law  Stamps. 

Banks  of  Issue. 

Ecclesiastical  Gomiiiiisioners. 

Court  of  Chancery. 

Tithes  Recovery. 

Copyhold  and  Customary  Tenure. 

Felony  Explanations. 

Frivolous  Suits. 

Municipal  Corporations. 

Sewers. 

Turnpike  Roads. 

Highways. 

Small  Debts  Courts  for 


Exeter. 

Hatfield. 

King's  Norton. 

Launceston. 

Blackburn. 

Wigan. 

Newark. 

Totness. 


Stoke-on-Trent. 

Saint  Helen's. 

Burnley. 

Salisbury. 

Sleaford. 

Gainsborough. 

East  Retford. 


22dJunf. 

Usury  on  Bills. 
Punishment  of  Death. 
Bribery  at  Elections. 
Election  Petitions  Trial. 
Highway  Rates. 
Loan  Societies. 


^avLie  of  EorHif . 
The  Bilb  wuting  for  second  reading  at  the 
close  of  the  Session  were  the  following : 
Double  Costs. 

Criminal  Justice,  Quarter  Sessions. 
Principal  and  Factor. 
Marriages  Act  Amendment. 
The  followmg  waited  for  third  reading : 
Criminal  Justice. 


The  speech  of  her  Majesty,  on  proroguing 
Parliament  on  Tuesday  tbe  22d,  contains  no 
reference  to  Law  Reform,  or  the  Admioisin* 
tion  of  Justice. 


IHE  EDITOR'S  LETTER  BOX. 

A  correspondent  in  Glam6rgsnsbire  is  jo- 
formed  that  he  can  only  serve  one  year  with 
the  agent  of  the  attorney  to  whom  he  is  arti- 
cled, and  that  he  must  either  deduct  the  four 
months  he  has  already  been  in  London,  or 
serve  an  additional  four  months  to  tbe  coootry 
attorney;  otherwise,  the  latter  caDnot  troly 
certify  that  four  years  have  been  served  wiili 
him.  The  change  of  agent  makes  no  otlier 
difference  than  that  each  must  answer  the 
questions  as  to  the  time  served  with  him. 

We  recommend  J.  R.  B.,  and  "A  Coontry 
Subscriber,"  to  consult  the  "Articled  Clerkr 
Manual/' for  the  list  of  books  they  want.  Tbe 
notices  of  new  works  contained  in  our  p«* 
volumes  will  also  assist  them. 

The  letters  of  H.  W.  and  A.  shall  be  at- 
tended to. 
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**  Quod  magU  ad  Nos 


t'ertinet,  et  nescire  malum  est,  agitamua." 


HORAT. 


THE  LEGAL  ANTIQUARY. 


BOTPTIAN  COtfTEYANCB  OF  INCO&PORBAL 
HSBVDITAMRNT8. 

Thb  Egyptian  deed  published  in  our  num- 
ber of  August,  1840,  was  not  unknown  to 
the  literary,  but  we  believe  it  was  entirely 
new  to  the  legal  reader,  and  it  appears  to 
luiTe  excited  so  much  interest,  that  we  are 
induced  to  add  another,  much  more  curious 
M  a  legal  instrument,  for  it  not  only  pur- 
ports to  be  the  conveyance  of  an  incorporeal 
hereditament,  but  it  even  throws  light  upon 
the  law  of  descent  in  Egypt.  It  is  one  of 
those  mentioned  in  our  Monthly  Record  for 
May  last,  p.  88,  ante,  and  it  is  dated  in 
another  reign,  twenty-four  years  later  than 
the  former  deed. 

The  former  deed  conveys  nothing  but 
what  all  nations  have  hitherto  made  the 
subject  of  conveyance,  that  is  to  say,  land; 
but  this,  as  we  have  already  said,  is  a  con- 
veyance of  an  incorporeal  hereditament,  which 
appears  peculiar  to  the  Egyptians,  namely, 
the  offerings  and  oblations  for  the  dead, 
and  may  account  for  the  very  extraordinary 
clause  of  warranty  which  it  contains,  and 
which  was  wanting  in  the  former  deed. 
Nor  must  we  here  confound  the  Greek 
^nctionaries  with  the  Bg3rptian  rites  and 
customs,  but  must  bear  in  mind  that  the 
former  were  merely  administering  the  laws 
of  a  conquered  people,  as  they  found  them; 
and  therefore,  if  we  are  surprised  at  the  re- 
anemcnt  of  a  period  so  remote,  our  admira- 
tion must  be  given,  not  to  the  Greek,  but 
fo  the  Egyptian  institutions,  where  it  is 
justly  due.  It  wiQ  be  seen  by  the  very 
names  that  all  the  Greek  authorities  do  is 

VOL.  XXII.-- jfo.  662. 


I  to  record  Egyptian  acts^  and  probably  after 
the  same  methods  they  had  learned  in 
!  Egypt,  for  we  are  not  aware  that  any  such 
were  practised  amongst  themselves. 
I  We  have  said  that  this  document  throws 
light  upon  the  Egyptian  laws  of  succession, 
and  we  were  led  to  this  conclusion  in  en- 
'  deavouring  to  account  for  this  being  the 
conveyance  of  the  half  of  a  third,  and  can 
only  account  for  it  thus.  It  will  be  ob- 
'  served,  that  this  deed  mentions  three 
I  children  of  Horns  and  of  Senpoeris,  viz, 
Onnophris  the  grantor,  Horus  his  brother, 
the  grantee,  and  Asos.  Now  we  presume 
that  at  the  death  of  Horus  the  father  this 
property  descended  equally  to  his  three 
sons,  but  that  Asos  having  died  previous  to 
the  date  of  the  conveyance,  his  third  be- 
came divisible  between  his  two  surviving 
brothers,  Onnophris  and  Horus;  and  we 
think  this  is  the  meaning  of  the  recital  in 
the  body  of  the  deed,  though  it  is  some- 
what obscurely  stated  or  perhaps  translated ; 
and  this  seems  to  have  been  the  course  of 
descent,  even  though  Asos  might  have  left 
children,  for  in  the  former  deed  we  find 
Nechutes,  the  son  of  Asos,  acquiring  pro- 
perty by  purchase  in  his  own  right.  It  is 
true,  there  might  have  been  other  children 
of  Horus  and  Senpoeris;  but  then  we  think 
the  statement  that  this  conveyance  of  the. 
half  of  a  third  is  to  make  up  the  third,  shuts 
out  that  presumption^  and  shews  that  the 
original  cUvision  was  into  thirds,  and  not 
into  sixths. 

It  should  seem,  therefore,  that  in  the 
Egyptian  laws  of  descent^  the  son  did  not 
stand  in  the  place  of  the  deceased  father, 
but  that  his  title  was  postponed  to  that  of 
his  uncles,  the  more  immediate  descendant* 
N 
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of  the  first  purchaser.  The  whole  is  pecu- 
liarly curioup,  and  certainly  not  very  favor- 
able to  the  boasted  march  of  intellect ;  for 
if  it  proves  any  thing,  it  proves  that  though 
the  customs  of  nations  may  differ,  things 
•were  conducted  much  in  the  same  way  two 
thousand  3'ears  ago  at  Thebes  as  they  are 
in  this  day  in  London ;  that  the  Kgyptians, 
too,  had  their  certain  laws  of  descent; 
their  corporeal  and  incorporeal  heredita- 
ments; their  Register  Office  for  Thebes; 
nay,  even  their  duty  on  sales,  though  it  is 
more  than  probable  that  this  last  is  the 
only  boon  they  owed  to  their  Grecian  con- 
querors. 

The  following  is  the  document  we  refer 
to,  being 

A  Translation  i>/  the  Enchorial  Papyrus 
of  Pur  is,  containing  the  original  deed 
relating  to  the  Mummies. 

This  writing,  dated  in  the  year  36,  Athyr 
iO,  in  the  reigns  of  our  sovereigns  Ptolemy 
ftnd  Cleopatra  his  sister,  &c..  Declares  the 
dresser  in  the  I'emple  of  the  goddess  Ono- 
phris,  the  son  of  Horns,  and  of  Senpoeris, 
daughter  of  Spotus,  aged  about  40.  lively, 
tall,  of  a  sallow  complexion,  hollow-eyed,  and 
bald,  in  the  Temple  of  the  goddess,  to  Hosu^ 
his  brother,  the  son  of  Horns  and  of  Sen- 
poeris, has  sold  for  a  price  in  money  half 
of  one  third  of  the  collections  for  the  dead 
(priests  of  Osiris  ?)■  lying  in  Thynabunum 
in  the  Lybian  suburb  of  Thebes,   in  the 
Mcmnonia ;  likewise  half  of  one  third  of  the 
Liturgies,  their  names  being  Muthis,  the 
son  of  Spotus,  with  his  children  and  his 
household,  Chapocrates,  the  son  of  Nechth- 
monthcs,  with  his  children  and  his  house- 
hold. Arsiesis.the  son  of  Nechthmontes,  with 
bis  children  and  his  household,  Petemestus, 
the  son  of  Nechthmonthes,  Arsiesis,  the  son 
of  Zminis,  with  his  children  and  his  house- 
hold, Osoroeris,  the  son  of  Horns,  with  his 
children   and   his  household,  Spotns,  the 
son  of  Chapochonsis,  surnamed  Zoglyphus. 
(the  sculptor)  with   his  children   and  his 
household,   while   there  belonged   also  to 
Asos,  Jhe  son  of  Horns  and  of  Senpoeris, 
daui^hter  of  Spotus,  in  the  same  manner, 
one  half  of  a  third  of  the  collections  for  the 

dead,  and  of  the  fruita  and  so  forth be 

sold  it  on  the  20th  of  Athyr,  in  the  reign 
of  the  king  ever  living,  to  complete  the  third 
part ;  likewise  the  half  of  one  third  of  the 
collections  relating  to  Pateutemis,  with  his 


*  Theie  words  between  a  parenthesis  appear 
to  be  an  interpoiatioo  of  the  translator,  with  a 
-^olc  of  intcrrugatiou  thus  (Pricils  of  Gairis  ?) 


household ;  and  likewise  the  half  of  one 
third  of  the  collections  and  fruits  for  Pete- 
chonsis,  the  bearer  of  milk,  and  of  the  place 

on  the  Asian  side  called  Phrecages,  and 

and  the  dead  bodies  in  it,  there  having  be- 
longed to  Asos.  the  son  of  Horus.  one  half 
of  the  same,  he  has  sold  to  him  in  the  month 
of the  half  of  one  third  of  the  collec- 
tions for  the  priests  of  Osiris,  lying  in  Tby- 
nabunum,  with  their  children  and  their 
households ;  likewise  the  half  of  one  third 
of  collections  for  Pateutemis,  and  also  for 
Petechonsis,  the  bearer  of  milk,  in  the  place 
Phrecages  on  the  Asian  side.  I  have  re- 
ceived for  them  their  price  in  silver  and  gold, 
and  I  make  no  further  demand  on  thee  for 
them,  from  the  present  day  before  the  au- 
thorities, and  if  any  one  shall  disturb  thee 
in  the  possession  of  them,  I  will  resist  him, 
and  if  I  do  not  succeed,  I  will  indemnify 
thee.  Executed  and  confirmed.  Written 
by  Hoi  us,  the  son  of  Phabis,  clerk  to  the 
chief  priests  of  Amonrasonther,  and  of  the 
contemplar  gods,  of  the  beneficent  gods,  of 
the  father  loving  gods,  of  the  paternal  gods, 
and  of  the  mother  loving  gods.  Amen. 
Names  of  the  witnesses  present. 

Then  on  a  column  at  the  edge  of  the 
paper  are  eighteen  witnesses. 

The  Registry  of  the  Greek  Autigraph 
of  Mr,  Gray, 

Ck>py  of  the.  Registry. — In  the  year  36, 
the  ninth  of  Choeah  (4),  transacted  at  tlie 
table  in  Diospolis,  at  which  Lysimacbus  is 
the  president  of  the  20th  department,  in  the 
account  of  Asclepiades  and  Zminis,  farmers 
of  the  tax.  in  which  the  subscribing  clerk  is 
Ptolemoeus.  the  purchaser  Horus,  the  son 
of  Horus  the  dresser,  a  part  of  the  sum  col- 
lected by  them  on  account  of  the  dead 
bodies  lying  in  Thynabunum,  in  the  Mem- 
nonian  tombs  of  the  Ljfbian  suburbs  of 
Thebes,  for  the  services  whicli  are  per- 
formed. Bought  of  Onnophris  the  son  of 
Horus,  pieces  of  brass  400.  Z.  The  end. 

Ltsihacuus  snbscrilies. 


REMARKABLE  WILLS. 
No.  III. 

HENKT  THB  6EC0XD. 

•*  Henricus  Dei  gratia  rex  Anirl'e,  Dux  Nor. 
maniiiae  et  Aqaitaniie,  remes  Anrle^avtai,  Hen- 
rir*o  regi,  et  Rieardo,  et  GaUrklo*  et  Juhannt  fitiis 
suis ;  archiepi^copit»  episi^is,  abtialibnt,  ar« 
chidiaconts,  decaiiis,  eomitlhus,  liaronibua,  ju$. 
iiei«iriixy  vicuoinilibiis,  inifii6tris,  and  ermuibus 
tail  is  taciue  ter  ce  8u«  citra  mare  and  ultra, 
houiinibus  ct  fidclibus  fuis  torn  clericU  quam 
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lalotem.    Notnm  TobU  facio,  quod  apurl  Wal* 
thani,  praesemihiis  episcopis  R.  Wiutoniensi  et 
J.  Norwicensi,  &  0.  cancel lario  filio  meo,»  et 
magistro  Watiero  [de]  Constantiis  archidiacono 
Oxr>n.  et  Qodefrido  de  Luci  archidiacono  de 
Derebi,  &  Raoulfo  de  GlanTilla,  et  Rosf^ro 
filio  Ilc^mfriHt,  et  Hu^one  de  Morewic,  &  Ra- 
dalfo  filio  Stephani  cameraiiu,   ei  Willelmo 
Rafo,  feci  divisain    ineam  de  qtia'.lflin  parte 
pecuniae  mese  in  hunc  modurn  :   domui  militse 
tempi!  Jerusalem  mmmmm  marcas  ar^enti,  do- 
Dui  hospitali  Jerasalem  hmmmm  marcas  ar- 
^Qti ;  et  ad  communem  defensionem  terrae  Je- 
rosolimitanae  mmhmm  marcas  anrcnti,  per  ma- 
num  magistrorum  tempi!  et  hospitalis  Jerusalem 
&  visam  eoruadum  hafiendas ;  praeter  pecaniam 
illam  quaoi  prius  praedictis  domibus  templi  et 
hMpitaiis  commideram   custodieodam ;   qaam 
similiter  dono  ad   defensionem   ipsius  terrae 
JerosolimitanaBy  nisi  earn  in  vita  mea  repetere 
voluero;  et  aliis  domibus  religiosis  toeius  Je- 
rosolimje,  et  leprosis  et  inclusi^  et  heremttis 
ejosdetn  terras  MMiniM  marcas  ar^enti,  divi- 
deodas  per  mnnura  patriarchal  Jerusalem,  & 
^«ra  episcoporiim  terra  Jerosoffms,  et  ma- 
gistroroin  templi  et  hospitalis ;  domibus  reli- 
jHosis  AnjTJiic,    moaachorum,    canoiucoram, 
Mnctimonialium,   &   leprosis,    et  inclnsis/ & 
hereoiitis  ipsias  terrsMMMMM  marcas  ar^renti, 
diridendas  per  manum  et  visum  R«  archiepls- 
fopi  Cant,  et  R.  Winton'  et  B.  Wlgorn'  et  G. 
Elyeo'  et  J.  Nonvic*  episcoporum,  et  Ranulli 
de  Qlanvilla  Justiciarii  Ao^liw ;  domibus  reli- 
^'osis  Normanniae,  monachoruui,  canonicorum 
ssnctitsonialiuro,  et  inclmis,  el  heremitis  ejus- 
dein  terrae  mmm  marcas  arfirenti,  dividendas  per 
manum  et  visum  archteptscopi  Uothomagensls, 
et  Baiocensi?,  et  Abrincensis,  et  Sagiensis,  et 
Eiiroicensis  episcoporuro ;  domibus  leprosorum 
ipsins  ccc  marcas  arrenti  per  manum  et  visam 
prfedictorumdivideodas ;  inonialtbus  iMoretoniae 
c  marcas  arj^enti  i   monialibus  de  Viliers  extra 
Faleisiain  c  marcas  ar^enti  |  domibus  religlosis 
terrae  comitis  Andegaviae  patris  mei,  exceptis 
sanctimoQtalibus  de  urdine  fontis  Ebraldi,  u 
marcas  ar^anti  per  man  us  episcoporum  Ccno- 
mannensis  et  Andegavensis  dividendas;   ipsis 
autem  sancti monialibus  Fontis  EbraMi,  et  do- 
mibus ipsius  ordinis,  mm  marcas  argentt,  divi- 
dendas per  manum  et  visum  abbatissae  Foniis 
Kbraldi  •  sanctimonialibus  sancti  Sulpicii  Bri- 
tanoiaB  c  marcas  argenti ;  domui  et  toti  ordini 
^'randis  Montis  mum  marcas  argenti ;  domui 
«  toti  ordini  de  Cbartusa  mm  marcas  arirenii; 


domui  Citftertit  et  omnibus  domibus  ipsius  or« 
dinis  exceptis  domibus  ejnsdem  ordinis  quae  in 
terra  mea  sunt  quibus  divisam  meam  feci,  mm 
Tl"^  •»t?e»«Udi»Weiid««  per  vtstini  et  munum 
w>baiii  Cistertii  et  Clarevallis ;  domui  Cluniaci 
«  marcas  argenti,  praeier  hoc  quod  eidem 
flomui  accommodavi,  quod  ei  penlono  nisi  in 
!'*»  raca,  repetere  voluero;  domui  Majoris 
Alonasterii^  perdono  u  marcas  argenti  quas  ei 
comoiodavi,  nisi  eas  in  vita  mea  repetere  vo- 
luero; sancfliiionialibua  de  Maitilli  c  marcas 


This  was  Geoffrey  (Henry's  son  by  fair 
Kosamond)  t'hanccllor  of  Enirland  and  Arch- 
»i»hopofYork. 


argenti ;  domni  de  Praemonstfato  et  toti  ordini 
exceptis  domilMis  ejusdem  ordinis  quae  irt  terra 
mea  sunt,  cc  marcas  aiTgenli ;  domui  de  Ar- 
rodis  et  toti  ordini,  exceptis  domibus  ejusdem 
ordinis  icrraa  meae,  c  marcas  argenti;   ad  mar- 
itandas  paupercs  et  liberas  foeminas    Anglae 
quae  carent  auxilio,  ccc  marcas  auri,  dividendas 
per  manum  et  visum  R.  Wintoniensis  et  B 
Wi^orn',  et  G.  Eiytlnsis,  et  J.  Norwieensia 
episcoporum,  et  Rauulfi  de  Glanvilla;  ad  mar- 
itandaa  pauperes  et  liberas  foeminas  Norman- 
nioe  quae  carent  anxilio,  o  marcas  auri,  divi- 
dendas  per  manum  et  visum  Roihomagensis 
archiepiscopi,  et  Baiocensis  et  Abrinccnsis,  e 
Sa^encis,  et   Ebroic«»nsis    episcoporum;    ad 
maritandas  [pauperes]  et  liberas  foeminas  de 
terra  comitis  Andegaviae  patris  niei  c  maicas 
auri,  per  manum  et  visum  Cenomannensis  ec 
Andegavcnsis  episcoporum  dividendas.     Hanc 
autem  divisam  feci  impraedicto  loco  anno  iuoar- 
nationia  Domini  mclxxxii.     Quam  vobis  filiia 
meis  per  fidem  quam  loihi  debetis  et  sacra- 
mentum  quod  roihi  jurastis,  prasciplo  ut  fir- 
mUer  et  inviolabiliter  teneri  facialis ;  et  quod 
super  eos  qui  ipaam  fecerint  manum  non  appo- 
naiisj  et  quicunque  contra  hoc  venire  pre- 
suinpserit,  indignatlonem  et  iram  omnipotentis 
Dei,  et  maledictionem  ipsius  Dei  et  meam  in- 
currat.     Vobis  etiam  archiepiscopis  et  episcopis 
mando,  ut  per  sacramentuin  quod  mihi  feclstis, 
et  fidem  auam  Deo  et  mihi  debetis,  in  syuodia 
vestris  sollempiilter  acccnsis  candelis  excom- 
Biunicetis  et  exconmunicare  faciatis  omnes 
illos  qui^  hanc  divisam  meam  infringere  prae- 
sumpserint:   et  sciatia    quod  dominus    papa 
hanc  diviaam  meam  scripto  et  si^Ho  suo  con- 
firmavit  sub  interminationc  anaihematis.'' 

Ex  antiquo  Cod.  MS.  Feodorum  militum 
An>rli«  penes  Remem.  Regis,  fol.  t.  Habet 
hunc  titulum  sive  rubricam, 

"Hoc  est  Testamentiim  illustrissimi  Rezis 
"  Henrici  Secundi  Angliae." 

This  will  is  printed  in  Madox's  Formuhre  An^ 
gllcanum,  p.  421 ;  and  the  following  is  a  traoa- 
lation  of  it  into  old  English  in  Langtofts'  Rby^ 
ming  Chronicle,  vol.  1,  p.  135. 
Than  said  Sir  Henry,  nedes  biird  him  wende 
To  France  &  Normuudie,  to  wilte  a  certain  endc. 
At  Parys  wild  he  be,  at  ther  parlement. 
Thtr  wille  wald  he  se,  to  what  chei  wild  consent. 
At  the  duzepers  the  soth  wild  he  wite, 
And  on  what  maners,  &  wharto  he  suld  lite, 
And  whedir  thei  wild  to  werre,  or  tbei  wild  noiiht, 
Or  alle  in  luf  sperre  that  thing  that  thei  had  wrouht. 
He  sauh  wcle  hi  signe,  he  drough  fast  tille  elde, 
Long  myght  he  not  regne,  ne  on  his  lif  belde. 
Wbarfor  Henry  said  he  wild,  or  he  went. 
That  the  summe  wer  laid  of  trie  testament  ' 

List  &  I  salle  rede  the  parceUea  what  amonntea , 
If  any  man  in  dede  wille  keste  in  acountes. 
IM  teitamento  HenrMsemmdir/kcto  mpud  Whlkham^ 
per  i9tMm. 

Sex  thousand  marke  tille  Acres  did  he  send. 
Ageyn  hit  coming  thidere,  bi  marchaadz  so  he 

wend. 
Fifty  thousand  marcs  had  he  lent  abbcis,  :  j 

That  wer  in  pouerte,  up  fham  forte  reise. 
Alle  that  was  gyuen,  and  bcfor  hand  lent. 
That  was  not  in  cofre,  wlian  he  mad  testament. 
N  2 
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Of  tbiit  that  was  id  cofre,  &  in  hia  cofiiies, 
He  mad  his  testament,  als  did  other  pilgrimes. 
To  Whltham  gede  the  kyng,  his   testament  to 

make. 
And  thus  quathe  he  his  thing,  for  his  soule  sake. 
To  temples  in  Acres*  he  quath  fiuc  thousand  marke, 
And  fiue  thousand  to  the  hospitale,  for  thei  were  in 

karke. 
To  the  folk  that  duelled,  Acres  for  to  fende. 
Other  flue  thousand  marke  he  gaf  tham  to  spende. 
Tille  other  houses  of  the   cuntre  fiue  thousand 

marke  he  gaf, 
Tille  heremitea  &  tille  seke  men,  &  other  snilk  raf, 
Tille  monkes  &  tochanons,  that  were  in  Inglond, 
Fine  thousand  make  resceyued  thei  of  his  hond. 
To  tho  of  that  religion,  that  were  in  Normundie, 
Fine  thousand  mark  unto  ther  tresorie. 
And  to  mysellc  houses  of  that  same  load, 
Thre  thousand  mark  unto  ther  spense  he  fond. 
To  ladies  of  habite,  Vilers  &  Moriayn, 
He  gaf  tuo  hundrcth  mark,  I  trowe  thei  were  fnyn 
To  tho  rcligiouscs  that  were  in  Gascoyne, 
He  gaf  a  thousand  mark,  withouten  essoyne. 
To  tham  of  Founz  Eberard,  ther  bis  body  lis. 
He  gaf  tuo  thousand  mark,  tho  ladies  of  pris. 
To  the  ladies  of  Bretayn,  men  calle  Seynt  Snplice, 
He  gnf  a  hundreth  mark,  to  mend  ther  office. 
To  the  houses  of  Chartres  tuo  thousand  mark  bi 

counte, 
And  thre  tho\isand  mark  to  the  ordre   of  Grant 

mounte. 
To  the  ordre  of  Cisteaus  be  gaf  tuo  thousand  mark , 
The  ordre  of  Clony  a  thousand,  to  lay  np  in  arke. 
The  opdre  of  Premonstere  tuo  hundreth  mark  thei 

bad. 
To  the  ladies  of  Markayne  a  bundreb  mark  thei 

lad. 
To  the  houses  of  Arroys,  that  ere  bigond  the  sc, 
Tuo  hundreth  mark  thorgb  testament  gaf  he. 
To  women  of  England  of  gentile,  lynage, 
A  bunderth  mark  of  gold,  to  ther  mariage. 
To  gentiUc,  and  tille  other,  that  were  in  Nor* 

mundie, 
A  bundrctb  mark  of  gold  thei  bad  to  ther  partie. 
To  gentille  women  of  Aniowe,  of  non  nuancement, 
A  hundreth  mark  of  gold  unto  tham  was  sent. 
Withouten  this  testament  that  be  did  writen. 
And  the  grete  tresore  tille  Acres  was  witen. 
And  that  he  lent  religtouae  to  bring  tham  aboue, 
Fourty  thousand  mark  he  gaf  for  Gode  loue. 

Whan  the  kynn  Henry  had  mad  bis  testament, 
He  dight  his  oste  rcdy,  and  to  Parys  went. 


POINTS  IN 
TICE,  BY 
SWER. 


COMMON  LAW  PRAC 
QUESTION  AND  AN- 
No.  VII. 


WITNESSES. 


1 1 9.  What  is  necessary  to  be  done  to  entitle  a 
party  to  the  costs  of  proving  a  written  or 
printed  document  at  the  trial  of  an  action  ? 

120.  What  proceeding  is  necessary  to  be  taken 
to  enable  a  party  to  recover  the  expense  of 
a  witness  called  to  prove  the  handwriting  to 
or  execution  of  a  written  instrumenr. 

121.  At  what  stage  of  the  cause  must  such 
proceedinfif  be  taken,  and  on  what  con- 
ditions will  an  order  be  granted  ? 

122.  What  is  the  mode  of  proceedin|(  to  ob- 

h  By  ''Acres  '  is  intended  Jerusalem. 


tain  the  evidence  of  witnesses  residing  iii 
the  East  Indies,  or  other  colonies  of  this 
country  ? 

123.  State  the  purport  of  the  affidavit  neces- 
sary to  support  the  application  relating  to 
such  witnesses. 

124.  Arc  there  any  and  what  condition*  im- 
posed upon  a  dcfcudant  in  making  such 
application  ? 

126.  Are  there  any  and  wbai  cases  in  which 
an  examination  before  commissioners  m»y 
be  taken  vivii  voce  ? 

126.  May  witnesses  residing  in  this  country  be 
examined  under  any  and  what  circum- 
stances before  the  trial  of  a  cause  ? 

127  Can  witnesses  lie  compelled,  and  how,  to 
attend  before  a  commissioner  or  other  exa- 
miner? 

128.  In  rase  documents  are  in  the  possession 
of  a  third  person,  what  is  the  mode  of  pro- 
ceeding to  enforce  the  production  ? 

129.  Under  what  curcumstanccs  will  an  en- 
mination,  or  deposition,  be  received  in  e«- 
dence  on  the  trial  of  a  cause  ? 

130.  What  is  the  rule  with  respect  to  the 
costs  of  examining  witnesses  under  a  coin- 
mission  or  order  ? 

13>.  Where  a  document  required  to  be  pro- 
duced  in  evidence  is  in  the  possession  not 
of  a  third  person,  but  of  a  party  in  the 
cause,  what  course  must  be  pursued  to  ob- 
tain  it  ? 

132.  Are  there  any  and  what  cases  in  which  a 
secondary  evideuce  of  a  document  may 
be  given  without  previous  notice  of  pro- 
duction ? 

133.  Must  a  notice  to  produce,  in  order  to 
let  in  secondary  evidence,  be  served  on  tl« 
party  or  attorney  ? 

134.  Are  there  any  and  what  parts  of  the 
United  Kingdom  in  which  a  subpoena  can- 
not be  effectually  served  on  a  witness  to 
compel  his  attendance  in  England  ? 

135.  At  what  len|?th  of  time  before  the  trial  of 
a  cause  must  a  subpoena  be  served? 

136.  At  what  time  of  the  day  or  night  may 
the  service  of  a  subpcena  be  made? 

137.  Can  a  subpoena  be  legally  served  on  a 
Sunday  ? 

138.  Is  it  necessary  to  tender  or  pay  any  anrt 
what  sum  to  a  witness  residing  in  town,  i^ 
order  to  compel  bis  attendance  in  a  totra 
cause  ?  « 

139.  In  case  a  witness  residing  at  a  distance 
has  not  been  paid  his  expenses,  and  to  what 
amount,  can  he  refuse  to  give  evidence  at 
the  trial  ? 


POWER  OF  COURTS  TO  COMMIT  FOR 
CONTEMPT. 

The  East  India  papers  which  we  ha?c  re- 
cpnlly  received,  are  full  of  a  case  before  Sir 
H.  Hoper,  the  Chief  Justice  of  the  Supreme 
Court  of  Bombay.  It  appears  that  tbe  learneti 
judge  bad  made  some  animadversions  on  an 
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emioent  mercantile  house,  and  their  cause  was 
ukeo  up  with  (freat  warmth  by  two  of  the 
newspapers,  aod  articles  were  iuseried  which 
Sir  //.  Roper  deemed  not  only  libellous,  but, 
io  the  language  of  the  law,  "  scandalizing  and 
importiDg  scorn  and  reproach,  or  diminution 
of  the  Court.'' 

For  this  oflTence  the  proprietors  of  the  papers 
were  called  upon  to  shew  cause  why  an  attach- 
ment should  not  issue  against  them.  It  appears 
that  Mr.  Cochrane,  their  counsel,  was  very 
zealoos  and  eloquent  in  their  defence,  but  we 
mast  confine  ourselves  to  the  legal  portion  of 
his  address.    He  said— 

"The  question  in  this  case  is  not  whether 
these  papers  are  libels,  but  whether  the  Court 
can  entertain  Jurisdiction  over  them  as  con- 
tempu.~Lord  Eidon,  in  a  note  to  1  Jac.  & 
Vf$\k,  167,  obsenres,  *  that  the  Court  has  no 
jorisdiction  over  it  as  a  libel,  and  that  it  can 
be  only  complained  of  as  a  contempt.'  The 
«ame  principle  is  supported  by  thef  observations 
of  Lord  Hardwieke,  in  2  Atk.  469.  I  think  it 
therefore  wholly  beside  the  present  question  to 
enquire  whether  this  be  or  be  not  a  libel.  If 
the  Court  possesses  Jurisdiction,  it  must  be  sup* 
ported  on  the  grouud  of  iu  being  a  contempt. 

"  The  cases  that  bear  on  the  preient  Question 
are  not  very  numerous.  Before  I  bend  my  at- 
lenlion  to  the  argument  of  Chief  Justice  fFiU 
mot-Axk  his  extra  judicial  observations  on  the 
ease  of  the  King  v.  ^/mon— let  me  see  whether 
any  sound  principle  can  be  extracted  from  the 
decisions  themselves,  aod  whether  one  can  de- 
rive any  support  from  the  conduct  of  Judges, 
whose  judicial  conduct  has  been  slandered.^ 
The  first  case  I  would  call  the  Court's  atten* 
tion  to  is  Pooi  V.  SwAeverel,  1  P.  Williams, 
6/5.— That  was  a  case  of  a  party  advertizing  a 
reward  of  100/.  to  any  one  who  could  make 
proof  of  a  particular  marriage.  A  motion  was 
made  against  the  party  for  a  contempt.  The 
hord  Chancellor  observed  that  it  tended  to  the 
iJDborning  of  witnesses  in  a  cause  then  pending. 
1^0  (his  it  \n»  objected  that  the  matter  was 
over,  both  the  sentence  in  the  Spiritual  Court 
•nd  the  trial.  '•  Not  so,"  says  the  Lord  Chancel- 
wf.  '*  it  is  not  over,  for  if  affidavits  came  in 
proving  what  was  desired,  it  might  induce  the 
U)urt  to  overturn  all  proceedings  "  The  next 
case  IS  that  of  the  Champion  and  St.  James' 
fivening  Post,  2  Atk.  469.  In  this  case.  Lord 
//*rrf»jc*ff  observes '  that  it  was  incumbent  on 
Uuru  of  Justice  to  preserve  their  proceedings 
trom  being  misrepresented,  and  that  the  minds 
0^  the  public  should  not  be  prejudiced  b^ore 

.  **  In  both  these  cases  proceedings  were  pend- 
H*R>  and  the  power  of  committal  in  such  cases 
a  absolnieW  necessary  to  the  very  existence  of 
»  ^urt ;  the  authority  they  possess  is  co-ex- 
went  wiih  their  establishment.     Let  me  now 


»e«  what  has  been  the  coune  pursued  by 
Jodgeim  England,  when  their  conduct 
"«enm,pugued.    I  wUh  from  such 
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caiet  to 


deduce  an  Inferential  argament   agakist  the 
power  contended  for  here.    The  first  is  Jeff^U 
case,  Cro.  Car.  1 75.    There  he  was  indicted 
for  a  libel  against  Chief  Justice  Coke«  stating 
the  judgment  of  the  Court  to  be  treason,  and 
calling  the  Chief  Justice  a  traitor  and  perjured 
Judge,  he  fixed  the  libel  on  the  great  gate  en- 
tering Westminster  Hall;  on  this  he  was  in- 
dicted, convicted  and  punished.    The  next 
case  is  HarrUon's  case,  Croke,  603.    There  a 
gross  insult  was  oflfered  to  Mr.  Justice  Huiton 
in  open  Court,  the  partv  was  indicted,  convict- 
ed and  punished,   and  heavy  damages  were 
recovered  by  the  Judge  for  the  slander.    The 
third  ia  the  case  of  the  King   v.   ffkiie,  I 
Camp.  359.     That  was  an  information  filed 
by   the  Attorney-General  for  a  libel  against 
Mr.  Justice  Le  Blanc,  charging  him  and  the 
jury  in  the  grossest  language  with  letting  a 
murderer  escape.    The  prisoner  was  indicted, 
found  guilty,  and  punished.    The  fourth  case 
is  reported  at  page  170  of  Holt,  on  Libel.  It  is 
the  case  of  the  /frW  against  Hart  for  a  libel  on 
Lord  Eilenborough,  charging  hiui  with  dis- 
gracing his  station,  and  preventing  justice  being 
done.      The  prisoner  was  tried  and  found 
guilty,  on  an  information  filed  against  him  by 
the  Attorney-General.    In  all  these  cases,  the 
Judges  proceeded  by  the  constitutional  remedy 
of  information  or  indictment,  and  ao  far  aa 
their  authority  is  concerned,  they  negative  the 
necessity  and  propriety  of  proceeding  by  at- 
tacbment.     Let  me  now  see  how  far  the  casea 
have  gone  with  regard  to  subordinate  magis- 
trates ;  and  the  argument  will  only  ditfer  in  de- 
gree, for  all  are  appointed  to  support  the 
King's  justice.    The  first  is  the  case  of  the 
Queen  v.  Langlep,  2  Salk.  697*-where  gross 
language  was  used  regarding  a  mayor ;  and  at 
the  same  page  there  is  reported  the  case  of  the 
Queen  v.  }Fright$on,  where  a  man  speaking  of 
the  warrant  of  a  Justice  of  the  Peace,  calls  him 
a  fool,  an  ass,  and  a  coxcomb ;  yet  these  words 
were  not  even  sufilcient  to  support  an  indict- 
ment, and  declared  to  be  mere  breaches  of  good 
manners. 

"Let  me  in  trying  such  authority  call  your 
Lordship's  attention  to  3  Hawk.,  section  36, 
book  2,  chapter  22,  where,  observing  on  the 
power  of  the  Court  to  commit  for  contempt, 
you  will  find  that  every  one  of  the  cases  cited 
by  him  in  support  of  the  Court's  right  are 
cases  of  obstruction  to  the  process  itaelfduring 
the  pendency  of  some  proceeding,  and  do  nut 
in  fact  support  the  principle  here  contended 
for. 

•'  There  are  one  or  two  cases  more  which  ap- 
pear to  me  to  shew  that  the  opinion  of  Chief 
Justice  fTilmai  is  not  supported  by  modern 
practice.  Before  I  do  so,  permit  me  to  ol)<«. 
serve,  that  if  the  63  Geo.  3,  c.  127»  be  the 
Court's  guide  in  matters  of  Ecclesiastical  con- 
tempts->-this  does  not  come  under  that  statute, 
for  there  only  contempts  iu  the  face  of  the 
Court  are  specified.  The  first  cases  I  have 
above  alluded  to  as  laying  down  a  rule  dififerent 
from  that  of  Chief  Justice  Wilmot,  is  the  case 
of  Adami  v.  Hughe*,  1  Brod.  &  Bing.  24, 
where  a  party  on  being  served  with  procef' 
collars  the  officer  and  forces  him  to  quit 
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pretence.  There  an  attacbmentwasrefaMdon 
the  ground  that  there  was  no  oLiiructhn  of  the 
Court's  proceSB,  The  next  is  the  case  of  Myers 
▼.  Miles,  4  Moore,  147,  where  a  defendant  be^ 
Ing  served  with  process,  tore  op  the  writ  and 
threw  it  at  the  officer.  There  the  Court  re- 
cused an  attachment,  saying,  that  if  the  officer 
iiad  been  prevented  serving  the  writ,  the  Court 
would  have  grounds  to  interfere,  but  being 
served  they  refused  the  attachment. 

The  next  is  the  case  of  the  King  v.  GUhem, 
1  Moo.  &  Mai.  165.  There  a  party  exhibited 
inflammatory  puiilications  resperting  a  murder 
about  to  he  tried,  and  there  LUiieMe  and 
Gaaelee  held,  though  indecorous,  it  was  not  a 
contempt, 

**  Such  cases  appear  to  me  to  bear  strongly 
against  the  power  assumed  by  the  Court.  I 
am  ready  to  rest  this  question  on  the  decision 
of  the  Judges  of  the  land — they  are  the  only 
proper  interpreters  of  the  law — their  decinons 
should  be  our  guide." 

We  cannot  spare  room  for  more  of  the  re* 
port  of  the  case  than  the  following  abridg- 
ment of  Sir  H.  Roper'i  Judgment.    He  said : 

"  Without  insisting  on  the  publication  of 
this  article,  as  a  constrnctive  contempt,  it  is 
sufficient  for  me  to  observe  I  have  no  doubt  it 
]8  a  direct  and  positive  contempt,  as  Iieing  a 
)ibel  on  the  administration  of  justice  in  this 
and  other  Courts,  and  as  containing  words 
scandalizing  and  importing  scorn,  reproach  or 
diminution  of  the  Court.  That  publishing 
such  matters  is  a  contempt  of  the  highest 
order  is  apparent  from  2  Hawkins,  220  3  the 
Practical  Registrar,  133;  the  anonymous  case 
in  1  Salkeld,  841 ;  Hoache  v.  Garrew,  2Atk.  471, 
and  many  other  authoriiies. 

"  The  article  of  the  9th  of  March  unequi- 
vocally charges  the  Court  with  having 
'  evinced  an  inclination  to  support  the  inte- 
rests of  the  Ecclesiastical  Registrar  by  dis- 
couraging to  the  utmost  all  claims  to  admi- 
nistration by  those  who,  though  not  next  of 
kin  to  deceased  persons,  nevertheless  enjoyed 
their  confidence  when  alive.'  It  also  unequi- 
vocally imputes  to  the  Court  •  partiality  to  the 
registrar.*  The  matter  therefore  comes  within 
Wtttion's  cate.  Lieutenant  Fryers  case,  and 
that  class  of  cases.  The  effect  would  be  to 
deter  the  Court  from  receiving  applications  on 
behalf  of  the  Registrar  as  freely  us  the  appli. 
cations  would  other^vise  be  received,  lest  par- 
tiality should  be  imputed  to  the  Court.  The 
publishing  such  an  article  is  unquestionably  a 
contempt. 

"  It  is  said  the  Courts  never  punish  sum- 
marily or  proceed  by  attachment,  unless  where 
the  process  or  progress  of  justice  is  obstructed 
by  the  contempt,  and  certainly  not  when  the 
case  has  been  adjodpd,  and  is  at  an  end. 
But  what  was  done  in  the  anonymous  case 
in  1  Salkeld  ?  The  party  had  been  served  with 
the  rule ;  therefore  there  was  no  obstruction ; 
but  having  said  he  did  not  care  for  the 
Court — he  was  proceeded  against  by  attach- 
ment, and  the  attachincnt  was  issued  in  the 

t  instance. 


''  Again,  as  to  not  proceeding  as  for  a  coa- 
teropt  where  the  caure  has  been  derided,  read 
what  was  done  in  Frye*8  cose,  reported  in  tlie 
notes  in  Holt  on  Libel,  page  158. 

"  '  Lieutenant  Frye,  of  the  mnrines,  ia  the 
year  1743,  was  sentenced  to  fifteen  years'  im- 
prisonment by  a  court>martia1.  For  this  most 
miquitoua  sentence  be  brought  an  action 
against  the  president  of  the  court-martial,  ao<l 
recovered  1,000/.  damages.  In  pursuance  of 
what  fell  from  the  judge  who  tried  the  caufe, 
the  plaintiff  commenced  actions  against  the 
other  members  of  the  court-martial  who  bad 
passed  the  sentence,  and  they  were  arrested 
by  capias  at  the  breaking  up  of  the  conrt- 
martial  against  admiral  Lestock,  of  which  tkejr 
had  also  been  members.  This  court- luartial 
took  upon  itself  to  pass  some  resolutions  rr. 
fleeting  on  Sir  John  Wllles,  chief  justice  of 
the  Court  of  Common  Pleas,  which  were  laid 
before  the  king.  Upon  this,  the  chief  jos- 
tice  canted  etery  member  of  the  conrt  to  be 
takf^n  into  custody,  and  was  proceeding  10 
assert  and  maintain  the  authority  of  his  efficf, 
when  a  written  and  contrite  submission,  siloed 
by  all  the  members  of  the  court,  stayed  the 
progress  of  justice.  The  submission,  trans • 
mitted  to  the  Lord  Chief  Justice,  was  ordered 
to  be  read  in  open  Court,  and  to  be  regittered 
in  the  Rememhrancer*s  office,  and  it  also  ap- 
pears in  the  London  Gasette  of  I5tli  Novein- 
ber,  1746, '  A  memorial  (as  observed  l»y  tiM 
Lord  Chief  Justice)  to  the  present  and  future 
ages,  that  whoever  set  themselves  up  in  oppo- 
sition to  the  laws,  or  think  themselves  above 
the  law,  will,  in  Uie  end,  find  tbemadves  mis* 
taken  "'—C.  PA  3/#.  1743. 

Also  see  the  case  of  the  Corporathm  </ AV- 
wicA. 

"  As  where  one  Hurry,  having  been  ma- 
liciously prosecuted  for  perjury  by  the  defen- 
dant and  acquitte<l ;  and  after  having  recovered 
large  damasfes  for  the  maKcloua  prosecutios, 
from  one  Wataon, — the  corporation  of  Nor* 
wich,  of  which  he  was  a  memlier,  made  an  or^ 
in  their  books,  voting  him  2.300/.  in  conside- 
ration of  the  verdict  against  him,  and  declario|f 
it  was  done  in  consideration  of  his  having  beea 
actuated  by  motives  of  public  justice,  and  for 
preserving  the  rights  of  the  corporation,  apd 
supporting  the  honour  and  credit  of  the  chief 
magistrate.  The  Court  of  K.  B.  held  this  to 
be  a  libel  on  their  proceedings  and  the  ad- 
ministration of  justice,  and  made  a  rule  abso- 
lute for  an  information  against  the  defeodaots. 
In  that  case,  Buller,  Justice,  observed,  'no* 
thing  can  be  of  greater  importance  to  the 
wel&re  of  the  pubEc,  than  to  put  a  stop  to  the 
animadversions  and  ceMurca  which  are  10 
frequentiy  made  upon  courts  of  justice  in  this 
country.  They  can  be  of  no  service,  and  may 
be  attended  with  the  most  mischievpns  cease* 
quences.' 

*'  It  is  undoubtedly  allowable  to  discuss  10  a 
decent  and  temperate  manner  the  proceedini^i 
of  a  court  of  justiee-— to  suggest  error,  and 
with  a  view  to  fair  criticism,  to  censure  irhal 
is  apparentiy  wrong.  Mr.  Justice  Grsse*t 
observations  in  the  King  v.  fl^hite  sapporti 
that  tloelriiie. 
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"  It  11  tald  M>  power  to  proceed  l>y  attacli- 
mfnt  tu  Mieha  cue  exists  ai-cordiufr  to  Maf^na 
Charta  or  tlie  lair.  But  it  is  rather  too  Utt  to 
cuDteBid  for  aach  a  (iorlrine  $  and  ilic  opinions 
of  Mr.  Justice  ff^UtiMe  are  recojrnized  and  ap- 
proved of  by  Mr.  Justice  Hotro^  in  Th^Kltig' 
f.  Clement,  and  by  others,  and  Mr.  Justice 
H^lfiMffl  was  not  then  Attorney-General  or 
CombspI,  Init  was  delivering  a  solemn  jailj^tnent 
00  the  case  before  the  Court. 

"  It  has  been  suji^j^ested,  the  proper  or  only 
coone  in  such  a  case  is  to  proceed  by  infor- 
nation  or  indictment.  That  it  is  not  the  only 
worse  is  obvious  from  Fr^^s  cate,  and  otlier 
esses  in  which  the  Court  have  treated  the  like 
offence  as  eon  tempts,  and  punished  tbem  sum- 
marily :^that  It  is  not  the  usual  coarse  of  pro- 
cscding  for  contempts  is  equally  obvious  from 
tlic  same  anthorities.  As  Mr.  Baron  ff^ooH 
laid  with  reference  to  T/te  Kkig-  v.  Clemen f,--^ 
*U  the  only  proper  proceeding  were  by  in- 
dietment  that  would  be  a  sa!vo ;  for  a  Jud^re, 
if  lie  Ci>ald  not  take  a  iimch  more  siimmary 
course,  but  were  obliged  to  await  the  resuH 
of  an  indictment  before  he  could  enforce  his 
authority,  would  be  a  mere  cipher  on  the 
Bench."  Air.  Baron  Graham  aud  Mr.  Baron 
Gixrrmjo  expressed  the  like  sentiments.  Here 
Ike  suimoary  proceeding  is  peculiarly  suitable, 
the  offence  beings  j^reat,  ilie  supposed  offenders 
bring  nuincrou?,  wealthy,  and  influential,  and 
tbeir  conduct  aud  perseverance  evincing  a  dis- 
portion  on  their  part  to  resi»t  and  set  thein- 
icWes  above  the  law.  It  might  also  be  observed 
that  a  great  number  of  gentlemen  of  the  mer- 
eaotile  profession  are  associated  as  proprietors 
of  these  newspapers.  The  circumstance  ren- 
ders the  proceeding  by  mdictment  or  infor- 
mation very  objectionable. — Must  aot  such  a 
fxidy  liBve  great  influence  ?  and  it  seems  to  me 
^xpedieat  that  an  insult  of  this  <iescription  to  a 
Court  situated  as  this  Court  is,  in  a  small  so* 
aely,  at  a  great  distance  from  home,  and  with- 
out the  same  facilities  thut  might  exist  in 
Logland  for  the  trial  of  such  a  matter  by  an 
impartial  jury,  should  be  taken  notice  of  sum- 
marily, and  in  such  a  w^y  as  to  sliow  the  Court 
|s  fully  empowered  to  vindicate  aad  pruiect 
iiielf. 

"  T^e't  case  has  l»ecn  relied  on  as  showing, 
'»;it  even  when  Sir  Edward  Coke  was  libelled, 
the  proceeding  was  by  indictment.  But  the 
lacilities  for  procuring  a  fair  trial  of  such  a 
'natter  in  England  are.  and  then  especially 
*€rs,  much  greater  than  they  are  here ;  the 
cviU  of  delay  ai»d  forl»earauce  to  assert  promptly 
and  iumuiarily  the  dignity  of  the  f  Juurt,  were 
a;so  much  less  than  they  are  here,  and  when 
iefie  put  in  a  scandalous  plea  without  any  fur- 
rier proceediug  or  any  trial,  he  was  at  once 
cotnamtcd,  adjudged  to  be  put  in  the  pillory, 
[*'"»  a  paper  meutioniag  the  offence-*to  be 
^rouirht,  iviih  such  paper,  to  all  the  Courts  at 
\veslmin8ter,  and  to  be  continued  in  prison 

1.  V  ^'^^^  ^'*  submission  in  every  Court. 
No  advantage  can  be  derived  from  subtle 
<»!simctioD8  as  to  whether  the  Court  was  silting 
^[  not  sitting  at  the  time  of  committing  the 
pegedcoutempf.  Mr.  Justice  Holro^S  says 
«  a«  judgment  in  The  A>V  v.  Clement,  p,  233, 


'  h  is  perfectly  clear,  as  to  tlw  Conrta  at  West- 
minster,  that  contempts  may  not  only  be  in 
(he  face  of  the  Court,  but  that  they  may  be 
committed  out  of  tlie  Court,*  In  the  argument 
of  ff^ilmot,  C.  J.,  in  T/^e  King  v.  Almon,  he 
shews  clearly  'that  puMications  libelling  the 
Superior  Courts  may  be  punished  as  con- 
tempts. In  the  2d  Volume. of  Hawkins's  Pleas 
of  the  Crown,  p.  206,  an  attaclimcnt  for  a 
contempt  is  mentioned  as  process  which  may 
be  answered  by  the  discretion  of  the  justices 
upon  a  hare sugge&tkn  on  their  own  knowleilge 
without  any  appeal,  indictment,  or  inforuia- 
tion.  Tl»e  siune  doctrine  is  recognised  lu 
Comyn's  Digest,  and  in  Blacksione's  Commeu. 
taries,  4fh  vol.  p.  28G.  , .     ,     , 

•*  If  the  contempt  be  committed  in  the  fare 
of  the  Court,  the  offender  maybe  inbtantly ap- 
prehended and  imprisoned,  at  the  discrctiou 
of  the  judires,*  wiiho'it  any  farther  proof  or 
cxaraiuulion.  But  in  matters  that  arise  at  a 
ditftaivce,  and  of  which  the  Court  cannot  have 
so  perfect  a  knowledge  unless  by  the  confes- 
sion  of  the  party  or  the  testimony  of  others,  if 
the  judges  apon  nffidavit  see  sufficient  ground 
to  suspect  that  a  contempt  has  bccnconimit- 
led,  they  either  make  a  rule  on  the  suspected 
party  to  show  cause  why  an  attachment  should 
nol*>  iss«e  against  Uim;  or,  in  very  flagrant 
instances  of  contempt,  the  attachment  issues 
in  the  first  instance  ;«  as  it  also  does,  if  no  suf- 
ficient cause  be  shewn  to  diseharge,  and  there- 
upon the  Court  confirms,  and  makes  absolute, 
the  original  rule.  (20)  This  process  of  at- 
tachment  is  merely  intended  to  bring  the  party 
into  Court :  aud,  when  there,  he  mtist  either 
stand  committed,  or  put  in  bail,  in  order  to  an- 
swer upon  oath  to  such  interrugalorm  as  shall 
l>e  administered  to  him,  for  the  better  infor- 
mation of  the  Court  with  respect  to  the  cir- 
cumstances of  the  contempt,  'lliese  interro- 
t'aiories  are  in  the  nature  of  a  charge  or  accu- 
sation, and  must  bv  the  course  of  the  Court 
be  exhibited  within  the  first  four  dayi  -A  aud  if 
any  of  the  interrogatories  be  improper,  the 
defendant  may  refuse  to  answer  it,  and  move 
the  Court  to  have  it  struck  out.©  If  the  party 
can  clear  himself  upon  ouih,  he  is  discharged, 
but,  if  perjured,  may  be  prosecuted  for  the 
perjury.'  if  he  confesses  the  contempt,,  the 
Court  will  proceed  to  correct  him  by  iiue,  or 
imprisonment,  or  both,  and  sometimes  by  a 
lorporal  or  infamous  punishment.  It  the 
coulempt  be  of  such  a  nature,  that,  when  the 
fact  is  once  acknowledged,  the  Court  can  re« 
ceive  no  farther  information  by  interro^ratorici 
thua  it  is  already  possessed  of  (as  in  the  case 
of  a  rescous),  the  defendant  may  be  admitted 
to  make  such  simple  acknowledgment,  and 
recive  his  judgment  without  answering  to  any 
interrogatories." 

The  result  was,  upon  a  slfttemcut  by  the 
proprietors  of  the  newspaper,  that  they  were 
ignorant  of  the  insertion  of  the  offensive  ar- 
ticles, the  rule  wae  discharged^ 

a  Stnan.l.  P.  C.  7.^  *•  !*  Styl.  2/7. 

c  Sulk.  84  Slta.  Ib5,  m.     ^  J?  Mo< .  /;^. 
eStra.-H4.  ^C  Mod.  73. 
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ADMISSION  OF  PAROL  EVIDENCE 
TO  EXPLAIN  DOCUMENTS. 


Mr  remarks,  favoured  by  insertion,  ante,  p.  21, 
were  made  with  the  view  of  invitin?  attention 
to  the  dicta  of  C.  J.  /t(^6oft  and  HoTroyd,  J,,  in 
Doe  v.  Benson,  4  B.  &  A.  588,  upholding  a 
distinction  between  deeds  and  parol  inttru- 
ments  in  reference  to  the  admission  of  evi- 
dence to  vary  the  primd  facie  meaning  of  the 
language  used.  I  examined  several  cases  to 
shew  that  if  evidence  of  local  usage  and  un- 
derstanding was  admissible  to  control  the  le- 
gal interpretation  of  one  instrument,  there  was 
neither  reason  nor  authority  against  applying 
the  same  doctrine  to  the  other. 

I  hesitated  over  the  observations  of  T,  F.  J. 
ante^  p.  118,  and  felt  doubtful  if  they  were  suf- 
ficient to  induce  me  to  solicit  the  favour  of 
insertion  of  a  reply,  for,  notwithstanding  an 
imposing  shew  of  authorities,  I  can  detect  none 
which  I  had  not  myself  fairly  brought  under 
attention.  However,  some  inaccuracies  appear 
to  require  correction. 

Farley  v.  Wood,  as  reported  in  1  Esp.  1 98, 
is  alleged  to  contdn  a  remark  of  Lord  lCenyon*s 
*'  that  the  lessor  of  the  plaintiff,  being  a  corpo- 
ration, could  only  make  a  lease  by  deed  under 
the  corporation  seal  $  and  that  this,  therefore, 
was  ouW  the  common  case  of  a  demise  to  the 
plaintin  in  ejectment,  which  was  never  expected 
to  be  proved ."  From  this  observation  T.  F.  J . 
deduces  the  very  "  clear  "  consequence  that 
the  Chief  Justice  assumed  the  instrument  was 
bv  parol!  I  cannot  imagine  a  reason  for 
citing  this  remark,  since  it  really  has  no  bear* 
ing  upon  the  subject,  unless  T.  F.  J.'s  most 
unhappy  deduction  were  intended  to  enlist  at- 
tention to  the  apparent  fact  that  the  instrument 
was  a  deed,  in  which  case  it  is  a  direct  autho- 
rity for  my  position.  A  demise  not  requiring 
proof  is  one  thing ;  permitting  it  to  be  varied 
by  parol  evidence  when  put  in,  is  another. 

'1  he  dicta  in  Doe  v.  Benton  and  Den  v.  Hop^ 
kin  son,  3  D.  &  R.  607,  are  undoubtedly  de- 
serving the  greatest  respect ;  but  I  had  pre- 
viously mentioned  them  as  the  very  subjects 
for  consideration — to  quote  them  as  decisive 
authorities  is  to  assume  all  that  is  in  question. 

Smith  v.  fFalton,  8  Bing.  235,  must,  un- 
questionably, be  ranked  as  a  high  authority 
tor  the  point  it  decides ;  but  that  is  nothing  to 
t|ie  purpose.  As  to  Doe  v.  Lea,  1 1  East,  .^12, 
T.  r.  J.  is  wholly  wrong  in  stating  I  impugned 
it.  My  observations  on  the  contrary  were  di- 
rected to  shew  it  had  nothing  to  do  with  the 
Question.  T.  F.  J.  asserts  it  decided  the  evi- 
eni*e,  of  which  we  are  speaking,  was  inadmis- 
sible. If  this  were  matter  of  opinion  I  should 
leave  his  remark  alone,  but  as  it  is  pure  fact,  I 
can  only  ascribe  it  to  thoughtlessness,  since 
the  report  will  speak  for  itself,  that  no  such 
evidence  was  even  offered  in  the  case. 

As  T.  F.  J.  gave  me  no  authorities  to  con- 
sider, I  was  in  nopes  of  discovering  some'eluci- 
dation  of  principle,  and,  as  one  most  desirous 
of  instruction,  I  could  not  but  feel  disappoint- 
ment at  meeting  with  no  more  than  a  prefa* 
tory  observation  which  roundly  assumed  all 


that  was  In  difference.  This  is  the  less  ptr. 
dooable,  as  he  has  not  even  coached  the  as- 
sumption iu  words  free  from  the  danger  of 
misleading,  for,  when  he  says  the  exclosioa  of 
the  evidence  which  may  be  admitted  to  explui 
an  unsealed  instrument  from  all  effect  wbea 
there  happens  to  be  a  seal  "  is  only  a  part  aiui 
parcel  ot  one  great  and  intelligible  system, 
throughout  every  ramification  of  which  the 
same  distinction  ii  observable."  it  is  apparent 
that  the  ramifications  were  either  so  numeroiu 
or  intricate  as  to  daunt  his  courage  to  ioTestr' 
gate  them,  or  he  would  have  found  Smith  v. 
fVilson,  3  B.  &  Ad.  728,  where  the  word 
*'  thousand  "  in  a  deed  was,  through  parol  eri- 
dence,  shewn  to  mean  "  twelve  hundred,"  and 
Clayton  V.  Gregson,  4  Nev.  &  Man.  602,  where 
the  word  "  level "  was  interpreted  by  the  ad< 
mission  of  similar  evidence,  most  hostile  to 
the  harmony  of  the  great  and  intelligible  sys- 
tem he  lays  down.  In  both  these  cases  detdt 
were  controlled  in  their  meaning  by  parol  m- 
dence  qf  local  understanding,  and  I  can  see  oo 
reason  for  the  rejection  of  such  eridence  of- 
fered in  explanation  of  one  word  which  is  not 
equally  applicable  to  any  other. 

J.  B.  W. 
[Presuming  that  J.  B.  W.  had  a  right  to  ns 
ply  to  T.  F.  J.,  we  have  inserted  the  above 
letter,  and  here  the  controversy  may,  for  the 
present,  be  closed.    Eo.j 

SUGGESTED  IMPROVEMENTS  IN 
PRACTICE. 

8WBARIN0  AFFIDAVITS. 

Thb  public  are  subject  to  a  great  incon- 
venience in  this  large  city,  to  which  I  think  it 
only  requires  that  attention  should  be  drawo. 
in  order  to  induce  those  who  have  the  power 
to  remedy  it — I  allude  to  there  being  one  office 
only  in  London  where  Chancery  affidsyits  can 
be  sworn.  The  hours  during  which  this  office 
is  open,  render  it  difficult  to  obtain  the  volun- 
tary attendance  of  a  merchant,  or  of  any  man 
engaged  in  business.  What  objection  is  there, 
of  sufficient  weight,  to  prevent  the  affidavits 
being  made  in  the  county  of  Middlesex  and  ad- 
joining counties,  or  city  of  London,  before  any 
solicitor  in  Chancery  ?  If  an  affidavit  from  a 
party  residing  at  Romford,  in  Essex,  be 
wanted,  he  must  come  to  ^$outhampton  Baild* 
ings  to  make  it.  The  suitors  suffer  great  in- 
jury from  the  present  arrangement.  The 
principle  of  receiving  affidavits  made  before 
solicitors  who  are  Masters  Extraordinary,  re- 
siding  beyond  a  certain  distance  from  the  me- 
tropolis, is  admitted,  and  works  well  enough. 
Why  not  extend  the  principle,  for  the  con- 
venience of  the  merchants,  bankers  and  trades- 
men  of  London,  and  for  the  benefit  of  the 
suitors  of  the  Court  who  are  often  unable  to  ob- 
tain from  those  who  can  give  it,  the  voluntary 
evidence,  because  they  niust  lake  a  journej^  m 
the  most  busy  part  of  their  day,  and  leave  im- 
portant matters  of  their  own,  to  assist  a  person 
who  is,  perhaps,  a  stranger  to  them. 

^       ^  ^  Fair  Plat, 
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BARRISTERS  CALLED. 

Trinity  Term,  1841. 

LINCOLN'S   INN. 

lltb  June. 

Thomas  Goul bourne  Parker 
Edward  John  CoUingwood 
John  Pritchard 
WiHiam  N  orris  Nichobon 
Algernon  Cox 
Bentham  Dumont  Koe 
Wales  Christopher  Hotson 
George  Augustus  Payne 

INNER  TBMFLK. 

11th  June. 

John  Eustace  Grubb 

Stephen  Barney 

JMowhay  Morris 

Thomas  Henry  Fellow  Had  dan 

John  Clerk 

Joseph  Alfred  Hardcastle 

Edward  William  St.  John 

Nicholas  Nathaniel  Philipps 

Thomas  Allen 

William  Breynlon 


MIDDLB  TBMPLB. 

28th  May. 

Henry  Pearson 

Edward  Clarke 

John  Lang 

Edward  J oscelyn  Daumgartuer 

nth  June. 

Richard  Alexander  Price 
Frederic  Thompson 
Arthur  Smith 
George  Latham  Browne 
Henry  James 
Francis  Stokes 
Thomas  Francis  Oliver 
Arthur  Pymonds 
John  Herschner 
Jasper  Farmer  Cargill 

grat's  inn. 

9th  June. 

ThomHs  Parsons 
William  Brown 
John  Henry  Cooke 
Thomas  Harttree  Corni&h 
Daniel  Newton  Crouch 


A'rrORNEYS  TO  BE  ADMITTED. 
Michaelmas  Term,  1841. 


QUKBN  a  BENCH. 

[^Continued  from  p.  107  J 

Clerk's  Name  and  Residence,  To  whom  artifiled,  assigned,  ^c\ 

Parkin,  George  Lewis*  Regent's  Square*  St.  William  Parkin^  Chancery  Lane. 

Pancras. 

Postletbwaite,  Tliomas*  3,  Sidmouth  Place;  Michael   Walker,   Whitehcaven  ;  assigned  to 

and  Workington.  Cbarles  Thompson,  Workington. 

Richardson,  William,  22,  New  Mill  man  St.  William  Richardson,  Walbrook. 

Rogers,  Thomas,  the  younger,  i,  Princes  St. ;  Thomas  Rogers,  HeUton. 

and  Helston. 

Rundle,  George  Henry  Ellery,  Stamford  Hill ;  John  Beer,  Devonport. 

and  Penny  Cross. 

Roosp,  Benjamin,  Amlwicb.  George  Bradley  Roose,  Amlwich. 

Ridly,  John,  Newcastle-upon-Tyne.  Juhn  Anderson  Pybus,  Newcasile-upon-Tyne. 

Robinson,  Carew  Sanders,  Croydon.  William  Furner,  Drii/bton ;  assigned  to  Cbas. 

Chatfield,  Cornbill. 

Rawlins,  Tliomas,  2,  Queen  Square,  Blooms-  John  Frampton,  Cerne  Abbas. 

bury ;  Cerne  Abbas ;  Harpur  Street ;  and 

Judd  Street. 

Ratcliffe,  William  Edward,  Union  Terrace,  John  Henning,  Weymouth;  assigned  to  John 

Camden  Town ;  Weymouth ;  and  Great  Or-  Peter  Fearon,  1,  Crown  Office  Row. 

tnond  Street. 

Robins,  Jusiab,  Birmingham.  JohnB.  Williams,  the  elder,  Shrewsbury;  as- 
signed to  Robert  Gillam,  the  younger,  Bir- 
mingham. 

Richards,  Charles,  Furnivars  Inn ;  and  Wem.  Thomas  Dickin  Brown,  Wem. 

Richardson,  John,  Leeds.  Thomas    Richardson,   Thirsk  ;    assigned    to 

George  Rawson,  the  younger,  Leeds. 

Robinson,  John,  Frederick,  27,  Great  Russell  Henry  OiTerd,  Hadleigh;  assigned  to  Charles 

Street,  Hadleigh,  John  Whishaw,  South  Square,  Gray's  Inn. 
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AUormeyM  to  be  admkied. 


Clerics  Nrmf  and  Reiidenre, 
Raynar.  William  Thompson,  9^,  Upper  Stam- 
ford Street,  Leeds. 
Patrick,  (  harles  George  Henry  St.,  37,  Glou- 

cesier  Street,  Queen   Square;  Oitery,  St, 

Mary  ;  and  Lincoln's  Inn  Fields. 
Smith,  George,  the  younger,  AUrioeham. 
Shersbv,  John.  Woolwich. 
Smith,' John,  7,  Castle  Street,  Bloomsbury  ; 

and  Alfred  Sireet. 
Sidney,  William  John,  6,  Southampton  Place, 

New  Road  ;  and  Stockton. 
Strou„rhill,  Charles,  3,    Verulam    Buildings, 

Frinshiiry  ;  an<I  South  Street. 
Smith,  Frnncis,  Blandford  Forum. 
Swaine,  William  Alexander,  12,  E«;monl  Place, 

Old  Kent  Rnad. 
Syraes,  John  David,  66,  Goswell  Street;  and 

Crediton. 
Street,  John  Widjrery,  Eretcr. 
Symonds,  James  Frederick,  20,  Feaiherstone 

Buildings. 
Sweetlund,    John    Park,   5,    New    Millman 

Sireet 
Siirke,  Henry,  Ashton-uuder-Lyne«. 
Scratton,  John,  BrisloL 

Sketchier,  Samuel,  13,  Old  Square,  Lincoln'g 
Inn  ;  and  East  Rotfurd. 

Sudlow,  Alfred,  24,  Complon  Terrace,  Is- 
lington. 

Sabine,  Henry,  7,  Charlotte  Street,  Bloomi- 

hurv. 
SoUy.'James  Smith,  Sandwich. 
Stoiklev,  Richard,  St.  Andrew's  Road.  South- 

wark':  3,  Bengal  Places  and  Trinity  Terrace. 

Tbackwray,  Joseph  William,  32,  Great  James 

Street. 
Trevor,  Thomas  Tudor,  Gishorough;  Stocton 

on  T»'es;  and  University  Street. 
Tassell,  James,  8,  Windsor  Place. 
Thomas,  Evan,  3,  Gray's  Inn  Square ;  Brecon. 
Tomlinson,  John,  Nottingham  Park. 
Taylor,  Georjje,  15.  Park  Terrace,  Camdea 

Town ;  and  Dnkinfield. 
Vivian,  James  William,  66,  Guildford  Street. 
Urmson,  John,  2,  Frederick's  Place,  Gray's 

lun  Road  ;  Kenton  Street :  and  Warrington, 
Vipan,  Edward  Joseph,  93,  Quadrant,  Regent 

Street. 
Weston,  Arthur  Warne,  5,  Staple  Inn;  Bed- 
ford Street ;  and  Lancaster  Place. 
Waller,  William  Henry,  Stafford  Row,  Pirn- 

lico. 
Whitcway,  John  Harris,  143,  St.  Jonn  Street 

Road  ;  and  Newton  Abbott. 
Wortham,   Cecil   Proctor,   the    younger,    4, 

Hertford  Cottages,   Hertford  Road  ;    and 

Buntingford. 
Wise,  William  Howard,  Notlinsham. 
Whitehouse.  Thomas,  9,  Ladbroke  Terrace, 

Notting  Hill. 
Young,  James,  67,  Farringdon  Street. 


To  trhom  articled,  assigned,  ^-c. 
John  Rayner,  Leeds. 

Francis  George  Coleridge,  Oitcry  St.  Ma^. 


George  Smith,  Manchester. 
William  Nokes,  Woolwich. 
Charles  Bayley,  Winchester ,  assigned  toChas. 

Parker.  Princes  S'rcet. 
Joseph  Raddiffie  Wihjon,  Stockton. 

John  Gibbs,  Stroud. 

Septimus  Smith,  Bfandfonl  Forum. 
William    Ranson,  Stotvniarket ;    assigned  (o 

Richard  Hart,  Cornhill. 
George  Tanner,  Crediton ;  assigned  to  John 

E.  Fox,  Finshury  Circu9. 
Charles  H.  Turner,  Exeter. 
Samuel  Beale.  Upton-upon-Sevcrn;  assigned 

to  George  Hall,  New  Boswell  Court. 
Henry  Rivington  Hill,  Throgmorton  Street. 

James  Mellor,  Asbton-under-LTne. 

Peter  Lamb  Hussey.  IVlaidstoue;  assigned  to 

Robert  Osborne,  Bristol. 
John  Mee,  East  Retford. 

John  James  Joseph  Sudlow.  Chancery  Lane: 
assigned  to  William  Fisher,  CbaDiery 
Lana ;  assigned  to  Josiah  Wilkinson,  Cbaa. 
eery  Lane* 

John  William  James  Dawson,  7,  Charlotte 
St.'ect,  Bloomsbury. 

John  Mourilyan,  Sandwich. 

Joseph  Smith,  Coleman  Sareet;  aesignedtoJ. 
B.  Smedley,  New  Ian  ;  assigned  to  Edwio 
Smith,  Bri'dger  Street ;  assigned  to  Cli&ries 
Elmes  Parker,  Princess  Street,  Spitalfieid«. 

William  Louden,  Great  Juidqb  Street. 

Tliotnas  Henry  Faber,  Stockton ;  assigned  w 

Henry  Clarke,  Gisborough. 
Edtvard'  Watts,  Hythe. 
David  Thumas,  Brecon. 
Edward  Percy,  Nottingham. 
James  Brown  Brooke,  Ashton-nnder-Lyne. 

Charles  Clarke,  Lincoln's  Inn  Fields. 
William  Beamont,  Warrington. 

Frederick  Lane,  King's  Lynn. 

William  Hale,  Bath. 

James  Scarlett  Price,  Burford. 

Parmenas  Pearce,  Newton  Abbott ;  ar^igncd 

to  Joseph  B.  Bullock,  George  Street. 
Cecil  Proctor  Wortham,  senior,  Buntingford. 


William  Wise,  Nottingham. 
Richard  Whitehouse,  Chancery  Lane. 

Robert  Home.  Benviek-npon-Tweed  j  aisilC' 
nctl  to  William  Willorv,  Berwick-upoa- 
Tweed. 


Digitized  by 


Google 


CmnHtMes  who  passed  Ai  the  TVinity  Term  B:caminatiom. 


187 


jjdded  to  the  Lhtpurntant  to  Judge'' »  Order, 

Clerk's  Name  and  lirsidence,  l*o  trhnm  articled,  assigned,  ^, 

Ford,  WilliaiQ  Aagustus^  8,  Henrietta  Street ;  George  Samuel  Ford,  Henrietta  Street. 

and  Kensington. 

Jadge»  Thomas  Gulliver,  Banbury.  'Fhomas  Tims,  Banbury. 

Lilley,  Joseph,  Peckham.  Samuel  Isaac  Ltlley,  Peekham. 

Moore,  James,  15,  Lambeth  Road ;  and  Ches-  Thomas  VVhalley  Bolton,  Elm  Court 

ter  Place. 

Sawdrey,  William  David,  25,  Henrietta  St. ;  Peter  Bariier.  Middlewich ;  a^s'gned  to  Thos. 

and  Uheadle.  Richard,    Northwick  i    assigned    to    John 

Callew,  Cheadle. 

Sallory,  James,  4,  Thomhill   Bridge  Place,  John  Brewester,  Nottingham. 

Museum  Street ;  and  Nottingham. 

Tayier,  Henry  Charles,   14,  Orange  Street,  John  Kendall  Beswick,  Birmingham. 

Bloomsbury. 

CANDIDATES  PASSED  AT  THE  EXAMINATION. 
TrmtVy  Term,  1841. 


Name  tf  Applicant. 
Andrews,  James  Had  field 
Archer,  Thomas  Coatea 
Barber,  Samuel 
Beacraift,  Lionel  Thomaa 


Boase,  William  Davey 

Bramwell,  Henry  Clifford 
Burder,  John 

Buib,  John  Jonea 

Byen,  James  Broff 

Byrne,  Edmund 

Camden,  Cbarlca  Taylor     " 

Carlyon,  Etlward  Trewbody 

Cljurch,  Edmund  Boyle 

Codd,  Henry 

Collins,  William  Hutcheson 
Connington,  James  William 
CoiireU,  William 
Crompt«m»  John 
Crowdy,  George  Frederick 
Cuody,  Charica  Fi«l«ke 
Cunliffe,  John,jun. 
Dalton,  George  Wilkinaoa 

Davics,  John  Evan 

Dunaford,  Francis 

EUia,  Arthur 

Blidale,  Rohinson  TuqsuU 

Fooie,  William 

Fox,  Charles  Bartoa 

uardaer,  Jamea 

Oilea,  Neihom  John 
l^ipps,  Thomas 
Jjrant,  Joseph  Humphry 
*»r»y,  Christopher 
Greaves,  Charles  Lemon 

Grecnwell,  Henry 

^Jrcville,  Peniston  Grosvenor 
S7"' William  Horatio 
Ualli  Giles 


Name  fy  Residence  of  Attorney  to  whom  articled^  assigned,  ^v. 
Edward  Chippindall  Milne,  Manchester. 
Charles  George  Parker,  Chelmsford. 
George  Frederick  Prince  Sutton,  6,  Basinghall  Street. 
William  Mitchell,  Petersfield ;  assigned  tu  Thomas  CoppanI, 

Horsham^    Sussex;    assigned    to    William  Gribble,  of 

Barnstaple. 
Matthew   Aostisy  Liskcardi  assigned  to  John    Sargcant, 

Liskeard. 
William  Henry  Trinder,  1,  John  Streer,  Bedford  Row. 
Thomas  Evans.  Hereford;    assigned  to  William  Gilmore 

Bolion,  2^,  Austin  Friars. 
Elijah  Bush,  Trowbridge. 
John  Briddeu  Jeffries,  Carmarthen. 
Henry  Weeks,  12,  Cook's  Court,  Lincoln's  Inn. 
Thomas  France,  24,  Bedford  Row,  Holborn. 
John  Carlyon,  Truro, 
Edward  Frowd,  33,  Essex  Street,  Strand. 
W^illiam  Codd,  jun.,  Maldon;  assigned  to  William  Butty, 

Charles  Street. 
John  Stratford  CoUinSt  Ross. 
Francis  Thirkell,  and  Henry  Rogers,  Boston. 
Edward  Bower,  Birmingham. 
James  Whitehead,  Oldham,  Lancaster. 
Richard  Wheeler  Crowdy,  Farringdon. 
Thomas  Clarke,  43,  Craven  Street,  Strand. 
Richard  Pilkington,  Preston. 
Octavius  Robert  Wilkinson,  St.  Neots ;  assigned  to  Samuel 

White  Sweet,  of  Basinghall  Street. 
John  Kerle,  Haberfield,  Bristol. 
John  Nicholetts,  South  Petherton^  Somerset. 
AmI)rose  Lace,  Liverpool. 
Ellis  Cunliffe,  Manchester. 
Ezra  Eagles.  Bedford, 

Joseph  Maberley,  King's  Road,  Bedford  Row. 
Joseph  Sherwood,  9,  Dean  Street,  Southwark ;  assigned  to 

Walter  Laudor,  Rugeley,  Stafford. 
George  Paulson  Wragge,  Birmingham. 
John  Edward  Fullager,  Lewes. 
Henry  Francis,  Monument  Yard. 
Edwin  Eddison,  Leeds. 
1  bowas  Rodgersy  9,  Devonshire  Square;  assigned  to  Ed* 

ward  Elkin?,  59,  Newman  Street. 
George  Appleby,  Durham;   assigned  to    Robert  Ingram 

Shafto,  Durham. 
Arthur  Grevilie,  3,  Sun  Court,  Cornhill. 
Isaac  Preston,  jun..  Great  Yarmouth* 
Robert  W'ilton,  Gloucester;  assigned  lo  Henry  Hammond, 

10f  Fux'uival's  Inu» 
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CtMdidates  who  passed  at  the  IViniiy  Term  ExamimUion, 


Name  of  ApplUani. 
Hanbury,  Oliver  Lunn 
Haurot(»  Philip  Au|;u<ita8 

Hansler,  Henry  Stephen 
Hartiogy  Joseph  Thooaaa 

Hartley,  William 

Hawley,  Heury  John  Toovey 

Hiurich,  Henry 

Hodgson,  George 
Hooper,  John 


Ingoldby,  Christopher,  jun. 
Isaacson,  George 

Jacques,  Frederick  Viel 

Johnson,  William 

Kelly,  William  Robert 

Kershaw,  John 

Langdale,  William  Atkinson 

Lawford,  Henry  Smith 

IVlarshall,  Henry 

Mead,  Joseph  Choat  Sawen 

Mence,  Charles  Turner 

M erivale,  John  Lewis 

Milner,  William 

Mott,  Thomas 

Munton,  William 

Musgrave,  John 

Pain,  John 

Parkin,  George  Lewis 
Parkinson,  Frederick  Kidman 


Paterson,  William  Benjamin 

Place,  John  Swayne 

Poole,    Joseph   Ruscombe,    the 
younger 

Pope,  Benjamin  David 

Postlewaite,  Thomas 

Richardson, William,  the  younger 
Robinson,  Carew  Saunders 

Rollit,  John 

Roxby,  Joseph 

Pattrick,  Charles  George  Henry 

Sandford,  Edward 

Savory,  Thomas 
Sawyer,  John 

Seratton,  Daniel 
Seckerson,  Henry  Barlow 

Sharp,  Frank 
Smith,  MTilliam  Severn 
Sowdon,  Henry  Best 
Sowton,  Matthias  James 
dtjuirei  Charles  James 


Name  4*  Residence  o/Atittrney  to  whom  articled,  nuigRed,  ^(. 
Henry  Lucas,  Newport  Pagnell. 
Philip  Augustus  Haurott,    the  eUer,  29,  Queeo   ^qtuK, 

,  Btoomsbury. 
John  Whitelock,  70,  Alderroauburv, 
Charles  Francis    Aruudell,    3,    Cfork   Street,   Burliugtoo 

Gardens. 
Charles  Wilson,  6,  Southampton  Street,  Bloomsbury. 
John  Peter  Fearon,  1,  Crown  Oi^cc  Row,  Inner  Temple, 

London. 
Andrew  Hinrich,  9,  John   Street,    Adelphi;  assigoed  to 

James  Knowles,  Buckingham  Street,  Adelphi. 
Percival  Fenwick,  Newcastle-upon-Tyne. 
George  Hooper,  Dunstable,  Bedford  ;  assigned  to  Geor«e 
Morton,   Gray's  Inn;    assigned  to   Jaoies   Willlaiosuii, 
Gray's  Inn. 
Christopher  Ingoldbv,  Louth. 
Wotton  Isaacson  and  Edmund  Denton  Isaacson,  of  Mildeti. 

hall,  Suffolk. 
Thomas  Jacques,  Bristol. 
Aaron  Ecc-les,  Marple,  near  Stockport,  Cheshire. 
Edward  Willan,  7,  Gray's  Inn  Square. 
Robert  Kershaw,  Manchester. 
William  Stephens,  30,  Bedford  Row. 
Edward  Lawford,  Draper's  Hsdl. 
George  Marshall,  Berwick  -upon-Tweed. 
Gilbert  Bolden,  18,  Exeter  Street,  Strand. 
William  Cookes  Mence,  Barnsley. 
Heury  Young,  12,  Essex  Street. 
William  Garwood,  York. 
Samuel  Thomas  Mott,  Much  Hadham,  Heru. 
John  Munton,  Banbury. 
Richard  Armsread,  Whitehaven. 
William  Pain  Beecham,  Hawkhurst,  Kent ;  assigned  to  Tbo- 

mas  Pain,  Dover. 
William  Parkin,  43,  Chancery  Li^ne. 
George  Capes,  5  Raymond   Buildings,    Gray's   Ion;  as- 
signed  to    George    Haslehurst    BuUivaut,   32,  Alfred 
Place,  Bedford  Square. 
Thomas  Mortimer  Cleobury,  of  21,  Warwick  Street,  Re- 
gent Street. 
David  Powell,  Neath ;  assigned  to  Thomas  Loftos,  New 

Inn. 
Joshua  Ruscombe  Poole,  the  elder,  Bridgwater;  Bs>ij;nep 
to  Archibald  Keightley,  43,  Chancery  Lane ;   re-assi^Dcd 
to  Joshua  Ruscumbe  Poole,  the  eldi*r,  Bridgwater. 
William   Samuel   Price   Hughes,   Worcester;  assigned  to 

Henry  Saunders,  Kiddermmsier. 
Richard  Walker,  Wbitehaven  ;  assigned  to  Charles  Thomp- 
son, Workington,  Cumberland. 
William  Richardsun,  the  elder,  Walbrook. 
William  Fumer,  Brighton;  assigned  to  Charles  CfaatfieR 

22,  Cornhill. 
William  Dryden,  Ktngston-upon-HulI. 
John  Tinley,  North  Shields,  Northumberland. 
Francis  George  Coleridge,  Ottery  St.  M«ry. 
Richard  Ford,  Stafford;    assigned  to  Harwood  Thomis, 

Shrewsbury. 
John  Freame  Ranney,  Great  Yarmouth. 
William  Everest,  Epsom ;  assigned  to  James  Burton,  Queen 

Square,  Bloomsbury. 
James  Parker,  Chelmsford. 
Philip  Seckerson,  Stafford ;  assigned  to  Edward  Bell,  Staf- 

fonl. 
Stephen  Heelis,  Manchester. 
W^illiam  Cox,  Daventry. 
Thomas  Hardwick,  Hereford. 
William  Sowton,  Chichester. 

Richard  J  ago  Squire,  Plymouth;  assigned  to  James  Brooks 
Odeham. 
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Name  ofJpplkmt,  Nome  ^  Residence  of  jittorney  to  whom  articled^  aeeigned,  ^c, 

Storv.  John  Samael.  the  younger    John  Samuel  Story,  St.  Albans,  Herts ;  assigned  to  Charles 
°"*^'  '  Alliston,  Freeman's  Court,  Comhill. 

Henry  Rivington  Hill,  23,  Trogmorton  Street. 

Charles  Frederick  Collins,  33,  SpitaJ  Square ;  assigned  to 

Juhn  Fox,  1  Basinghall  Street. 
Williitm  Slater,  York ;  assigned  to  D'Arcy  Strangewayes, 

Barnard's  Inn. 
Charles  Bird,  Liverpool. 
John  Hewiit  Galloway,  Kingston-upon-Hull. 
John  Thomas  Miller,  3,  Furnival's  Inn  i  assigned  to  The- 

mas  Walker,  3,  Furnival's  Inn. 
Theed  Pearse,  the  younger,  Bedford. 
Roger  Rowson  Lingard,  Heaton  Norris;  assigned  to  Charles 

Back,  46,  Chancery  Lane ;  re-assigned  to  Roger  Rowson 

Lingard. 
Frederick  Lane,  King's  Lynn,  Norfolk. 
George  Harris,  Rugby. 
Robert  Montague  Hume,  44,  Lincoln's  Inn  Fields,  and  29 

AUsop  Terrace,  New  Road. 
Joseph  John  Wright,  Sunderland. 
Samuel  Wittey,  the  elder,  Colchester ;  assigned  toGranthiam 

Robert  Dodd,  New  Broad  Street  s  assigned  to  Joseph 

Phillips,  Chippenham. 
Robert  Home,  Berwick-upon-Tweed  i  assigned  to  William 

Willobv,  Berwick-upon-Tweed. 
Cheek,    the    Edward  Bousfield,  Chatham    Place;  assigned  to  Charles 

Thick,  Sooth  Square ;  assigned  to  William  Dawes,  Ser- 
geant's Inn. 


Sireetland,  John  Park 
Tayler,  Henry 

Taylor,  Michael  Coulson 

Tbistleton,  George,  the  younger 
Todd,  Charles  Spilman 
Toof  ood,  Henry 

Trollope,  Charles 
Vaughan,  John  I^ngard 


Vipan,  Edward  Joseph 
Wsiker,  George  Henry 
Westwood,  William 

Wilkinson,  Samuel 
Wittey,  Samuel 


Yoang,  James 

Boosfield,   William 
younger 


MISCELLANEA. 


BLOQUBNCB  OP  BRITISH  LAWYBR8. 
BROUGHAM. 

"Abuses  are  generally  of  slow  growth,  they 
creep  into  public  institutions  with  a  sure  pace, 
a&d  if  unchecked,  do  so  embody  themselves  in 
a  charity,  that  ihey  at  last  disfigure  it  to  such 
extent  as  to  bring  themselves  into  notice ;  and 
true  indeed,  such  abuses  may  then  be  removed, 
but  not  without  a  thorough  purification  of  the 
charity  continued  in  active  progress  till  sound- 
ness  be  restored,  which  certainly  takes  much 
labor  and  some  period  of  time ;  and  where  the 
change  for  the  worse  is  rapid,  and  the  abuse 
more  glaring,  men  who  live  on  the  spot  are 
not  likely  to  court  the  odious  office  of  accusing 
iheir  neighbours ;  the  graud  difference,  there- 
fore between  a  visitor  and  the  committee  is, 
that  the  former  for  the  most  part  will  only 
examine  where  there  is  a  charge,  when  the 
latter  are  to  examine  at  all  events,  to  find  out 
whether  there  be  ground  for  a  charge,  although 
no  charge  has  been  made,  and  also  to  make 
ihins^s  S9  as  to  prevent  abuse  arising,  by  show- 
Wff  the  openings  where  abuses  can  creep  in  at. 

Vol.  ill.  36.  *^ 

"Chancery  cannot  interfere  in  charities 
"oleis  an  nctual  abuse  of  the  funds  hat  been 
wffw,  forthe  visitor  generally  is  empowered 
»y  ihe  donor  to  have  despotic  authority  as  to 
ihe  manner,  and  when  the  funds  are  to  be 
Whed ;  but  is  to  see  that  eventually  the  funds 
benefit  the  charity,  and  if  funds  be  misapplied 


fraudulently,  direct '  that  chancery  interposes, 
to  carry  out  the  will  of  the  donor.'    Vol.  lii.  38, 

"As  sure  as  man  is  mortal,  and  to  err  hu- 
man,  justice  deferred  heightens  the  price  at 
which  you  yourselves  must  purchase  safety  and 
peace."    Vol.  ii.  629. 

''  What,  my  lords  !  the  aristocracy  set  them  - 
selves  in  a  mass  against  the  people :  they  who 
sprang  from  the  people, — are  inseparably  con- 
neited  with  the  people — are  supported  i>y  the 
people — are  the  natural  chiefs  of  the  people ! 
They  set  themselves  against  the  people,  for 
whom  peers  are  ennobled,  bidhops  consecrated, 
kings  anointed,  parliament  assembled,  and 
who,  without  the  people,  would  sink  into  a 
powerless  crowd ;  and  slaves,  to  one  another, 
would  not  hare  a  dignified  existence  beyond 
an  hour.  I  repel  it  with  scorn  as  a  calumny 
or  a  falsehood."    Vol.  ii.  626. 


LIST  OF  NEW  PUBLICATIONS. 

Chitty  and  Forster's  Digested  Index  to  the 
Common  Law  Reports  relating  to  Convey, 
ancing  and  Bankruptcy,  from  1558  to  the  pre- 
sent time.    Price  2/.  2t.  bds. 

Gray's  Coutitry  Attorney's  Practice,  4th 
Edition. 

Reports  of  Cases  in  the  House  of  Lords,  on 
Appeals  from  the  Courts  of  Equity,  and  on 
Writs  of  Error  in  England  and  Ireland,  and 
Questions  of  feerage.  Vol  I.  Part  I.  Price 
7*.  6f/. 

Rogers  on  Elections.  Gth  Edition.  Price 
1/.  10«. 
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Professional  Lists, — BanltntpeHes  svfterseded.-^BoHinpis. 


The  ParHftinents  of  Rnsi^hntl,  clironoloj^icatly 
arran^fed  from  the  reisrn  of  WiUiaui  1.  to  the 
Revolution  in  16S8,     Price  30*. 

A  List  of  Patents  for  Invention,  &c.  granted 
during  the  present  century,  includtnjrati  those 
now  in  force.  By  Andrew  Prichard,  M.  R.  1 
Price  7*.  6//.  cloth. 

A  full  Report  of  the  ase  of  Mariin  v.  Kicctf, 
clerk,  for  refusin&r  to  hury  an  infant  haptized 
hy  a  Wesleyan  Minister.  By  W.  C  Curteis, 
£«].,  L  L.D.  Advocate  in  Doctor's  Commons. 
Price  8*.  6d.  cloth. 

A  Manual  for  Election  4genta,  &c.  By 
RiiUa  Rouse^  Esq.,  Barrister  at  Law.  Price 
6#.  6(/. 

Plain  Instructions  to  Executors  and  Admi- 
nistrators, showing  their  duties  and  responsi- 
bilities ;  with  Ahstracts  of  the  Legacy  Acts, 
and  forms  filled  up  for  every  Bequest  By 
John  H.  Bra<ly,  late  of  the  Legacy  Duty  Office. 
9lh  Edition,  8vo.    Price  8#  hds. 

Jones*tf  Attorney's  Pocket  Book.  By  John 
Orit^p,  Emi.  of  Gray's  Inn.  7th  Edition,  l2mo. 
Pi  ice  \l.  U.  Lds. 

Dickinson's  Guide  Co  Quarter  Sessions.  By 
Serjeant  Talfourd.     Price  1/.  lis.  bds. 


INCORPORATED  LAW  SOCIETY. 


MBMBEBS  ADMITTED. 

John  Artbnr  Buckley,  Qrny*9  loo. 

A Idred  Twining,  Gray's  Inn. 
Marshall  Turner,  Great  George  Street. 
Joseph  Oonipton  Pott,  Lincoln's  Inn  Fiekls. 
Chnrles  Francis  Western,  Great  James  Street. 
John  Poynder,  the  younger,  Brideweli  Hospital. 
Michael  Comport,  Rochford,  Essex. 


MASTERS  EXTRAORDINiRY  IN 
CHANCERY. 

F\om2oih  May  to  18M  June  1841,  buth  inchisivr, 
with  dates  when  gazettetl, 

Dalton,  Saoiuel,  Dudley,  Worcester.    May  28. 
lievt,  Charles,  Birmingham.    June  B. 
Davcoport,  Rol*ert»  Urerpool.    June  8. 
lA>ng,  Henry  ^lingsby  Drury,  Norwich.    June  15. 
Finson,  John,  Birmingham.    June  18. 


DISSOLUTIONS  OP  PROPESSiON.\L  PART- 
NERSHIPS. 

Phm  T.tk  May,  to  18M  June  1841,  6«M  indrnthe, 
with  datee  when  gatetted, 

A^gar,  John,  Great  Yarmouth,  Norfolk,  Fishing 
Merchant,     May  28.  . 

Kinsman,  John  Knill,  and  Henry  Prichard,  Lin- 
coln's Inn  Fields,  Attorneys  and  Solicitors. 
June  II. 

Wil  iams,  Henry,  and  John  Rcthell,  Lincoln's  Inn 
Fiekls,  Attorneys.    June  15. 

Callaway,  George  Augustus,  and  Charles  Bettes- 
worth  liellard,  Portsmouth,  SoiilhamptOD, 
Attorneys  and  Solicitors.    Jane  18. 


BANKRUPTCIES  SUPERSEDED. 

Ptotn2fithMay,  to\%tkJune,  1841,  Inttk  im€Mai^, 
with  datea  when  gazetted. 

Watts,  John,  Wednesbury,  Stafford,  Cemeot  Manu- 

facturer.     June  1. 
Johnson,    Richard    William,    and    Ben  Johnsna, 

Gloucester,  Wine  Merchants  and    Dislillen. 

June  11. 
Whitbam,  Charles,  Sheffield,  Toric,  Saw  Mann* 

facturer.     June  11. 
Galium,  William,  Pattiogham,  Norfolk^  Farmer. 

June  15. 
Pickering,  Joseph,  Bedford,  Uphobtener. 


BANKRUPTS. 

From  25/A  May,  to  18M  Jame,  1841,  both  i 
with  datet  when  gattted, 

Andrews,  John,  Marden  Ash,  near  Ongar,  Essex, 
Schoolmaster.  CmtMon,  0(K.  Ass. ;  Li^y 
&  Co.,  King  Street,  Cbeapside.    May  25. 

Abbott,  Joseph  Barker,  and  Denis  M'Cbcase. 
Liverpool,  Wine  Merchants.  iMwnde*  &  Co., 
Liverpool  J  Tayhr  &  Co.,  Bedford  Rov. 
June  15. 

Aspden,  Joseph,  Batings,  Spotland,  Rochdale, 
Lancaster,  Cotton  Spinner.  Johnson  &  Co., 
Temple;  Lord,  Rochdale.    June  18. 

Brown,  William,  Sutton-under-WhiUtonecIiife, 
York,  Cattle  Dealer.  Afewbum,  Great  Win- 
chester Street,  London;  Mewbum  &  Co, 
Darlington,  Durham.    May  25. 

Buckell,  Robert,  Newport,  Isle  of  Wight,  Hantu, 
Merchant.  Hotvte  &  Co.,  New  Inn  ;  BerJking- 
sale,  Newport.     May  25. 

Beards  worth,  John,  Wrexham,  Denbigh,  Timber 
Merchant,  Tanner  and  Brewer.  Fimn*grr 
ISf  Co.,  Gray's  Inn  Square  \  Hayward^  Oswestry. 
May  25. 

Brocklehtirst,  George,  Henry  Dicks,  and  John 
BaiJiie  Nelson,  Liverpool,  Millwrighta,  Engi- 
neers and  Founders.  Payne,  Liverpool  ;  Ad- 
Ungton  k  Co.,  Bedford  Row.    May  25. 

Bennett,  George  John,  York  Street,  Portman 
Square,  Lodging  House  Keeper.  TfrjuoMd, 
Off.  Ass.;  Hodgson  &  Co.,  Lineolo's  Inn 
Fields.    June  1. 

Burton,  William  fiordesley,  Asten>j«xta-Binninf- 
ham,  and  Charles  Burton,  of  Digbeth  in  Bir^ 
mingham,  Sfeel  Toy  and  Braiw  and  Iron  Red* 
stead  Manufacturers.  Whiteloch,  Akleriaan- 
bury.     June  I. 

Bourne,  Rowland  Cotton,  Birmingham,  Woollen 
Draper.  Phillips,  Size  Lane,  Bucklersburj-; 
Partridge  &  Co.,  Birmingham.    June  I. 

Boden,  John  Amory,  Sheffield,  York,  Razor 
Manufaetnrer  and  Merchant.  Tartenhali, 
Great  James  Btreet,  Bedford  Row ;  Palfrey- 
man,  Sheffield.    J  one  4. 

Burton,  William,  King  Street,  Soho,  UphoUleier. 
Whilmore,  Off.  Ass.;  Olimr,  Old  Jewry. 
June  15. 

Brook,  James,  Frith  Street,  Soho,  VtcCaaUer. 
Johnson,  Off.  Ass. ;  Field,  Finchley.    Suae  1?. 

By  water,  William,  Hemington,  Leicester,  Car- 
penter. Huish,  Castle  Donington;  Scott, 
Lincoln's  Inn  Fields.    June  18. 

Churchyard,  Henry  Cupper,  and  John  Holmes, 
Hftlifnx,  York,  Woolstaplers.  Jafnes  A  Co., 
Ely  Place.    Stocks  &  Co.,  Halifax.     May  28. 

Campion,  (John,  and  William  Campion,  Whitby, 
York,  Ship  Builders,    Messrs.  T^at,  Jkan- 
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fort  BuildUigt,  Strand.  ^Fmlker  &  Co., 
Wbitbf.    June  1. 

Canpion,  Robt  and  John  CmnpvoB,  WbU^%  York, 
Baokeri.  Messrs.  Tyas,  Beaufort  Buildingn, 
Strmnd.   IFatfer  and  Co.,  Whitlty.    June  1. 

Down,  Henry,  late  of  Tbrogmorton  Street,  Lon- 
don, Stock  Broker.  Oreen,  Off.  Ass.;  .^n- 
dar$(m,  Gorokill.     May  25. 

Diini,  Josfpk,  Cannon  Street,  London,  Fleet 
Lane,  FarriogdoB  Street,  London,  and  Baker 
Street,  Portman  Square,  Gt*n  and  Pistol  Ma- 
nuEartarer  and  Sheffield  Warehouseman  and 
Dentist,  jtixager^  Off,  A?is.;  Stevcru  and  Co., 
Queen  Street,  Cbeapside.     May  25. 

Dickion,  Geo.  and  Rich.  Glover,  Liverpool,  St^ed 
and  Spice  Merehants.  Taylor  &  Co  ,  Bedford 
Row;  Hmrvey  A  Co.,  Liv^rrpoel.     May  23. 

Doughty,  James,  Bristol,  Victualler.  Pkippen 
&  Co.,  Bristol.     May  25. 

I^lMBSon,  James,  Bramley,  York,  Drysalter  and 
Cloth  Manufuclnrer.  De^hnrougk  &  Co.,  Size 
I.ane;  Schf>UJifltl,  Leeds.    May  28. 

Demaisse,  Emile  Moriniere,  and  Henry  Thomas 
WooNer,  Bucklersbtiry,  Lonik>n,  Merchants. 
Tmnur  h  Co.,  Basing  Lane.     June  8. 

Darenport,  William,  Ashhy-de-laZoiich,  Leicester, 
Cabinet  Maker,  Upholsterer,  and  Builder. 
/mAtt  &  Co.,  or  Dewet,  Ashby-de-la-Zouch 
/iusiem  &  Co.,  Raymond  Bnildtngs,  Gray's 
Ian.    June  8. 

D/mes,  John,  late  of  Tnnstall,  Wolstanton,  Staf- 
ford, Joiner,  Cabinet  Maker,  and  Shoe 
Dealer;  bat  now  of  Stafford, *  Joiner  and 
Cabinet  Maker.  C/ovet  'and  Co.,  Temple ; 
Beil,  SUfford.     June  \f». 

DixM,  Thomas,  f^eds,  York,  Grorer  and  Tallow 
Ckandter.  Wigfeaworik  and  Co.,  Gray's  Inn 
Sqnare  ;  5mtM,  Leeds.     June  15. 

EwmersoD,  John,  Croft,  York,  Innkaeper.  Tt/ion 
&  Co.,  Culetuan  Street ;  AUitcn,  Qarling^n, 
May  25. 

Edainnds,  Robert,  Rennett  Strret,  Blackfriar's 
Road,  Surrey,  Caqienter  and  Builder.  Jahn' 
«on,  Off.  Ass. ;  AthurMt,  Cbeapaide.     May  2B. 

Hwell,  Henry  Berber,  Wolverhampton,  Stafford, 
Japanner.  Capet  A  Co.,,  Fithl  Court,  Gray's 
Inn;  AoAiitiion,  Wolverhampton.    June  8. 

Efans,  George,  Llanbokly,  Carmarthen,  Draper. 
Hoieombe,  Chancery  Lane  ;  Gwynne,  Tenby. 
June  8. 

Edwards,  David,  Pembroke,  Miller.  Owen^  Pem- 
broke; Dean,  Rasex  Street,  Strand.  June  18. 

Fisher,  Francis,  Wotverliampton,  Stafford,  Clock 
and  Watch  Manufacturer  and  Furniture 
Dealer.  Manby  A  Co.,  Wolverhampton ; 
ff^righi  &  Co.,  Golden  Sqnare.     May  Sfi. 

Freer,  Elianlieth,  Liverpool,  Lancaster,  Book- 
seller and  Stationer.  Kay  A  Co.,  Manchester; 
Surr,  Lombard  >trret.     May  28. 

<>««t,  William  Seller,  Chester,  Tanner.  Bowers. 
Chester.    Jnne4. 

fkHiWswortb,  W'tlliam  Egremont,  Llscard,  Chester, 
and  of  Liverpool,  Brewer.  7>raM,  fissex 
Street,  Strand ;  Ptffcoek,  Liverpool.     May  2f>. 

Hutchinson,  John,  eiUnd,  Halifax,  York,  Ma- 
cliine  Makers  and  Ironfounders.  Jaynes  & 
Co.,  Ely  Place;  freson,  Holmfirth.     June  1. 

BilUry,  Aagnstus  William,  Bwanrigg  Hall,  Cum- 
berland, Ironfonnder.  Artrutrong,  Staple  f  nn ; 
/^eaiDn,  Coekermouth.    Jmie  8. 

Hensball,  William,  Newcastle -nnder^ Lyme,  Staf- 
ford, Silk  Thronstcr.  Price  &  Co.,  Lincoln's 
Inn;  Bishop,  SheltoB  Hall,  Staffordshire 
Polleries.    June  IL  '  , 

H-jpkiiii,  Charles,  StafHrton,  Gloucester,  Miller. 


Jaacff  A  Co.,  Crosby  Square;  Peiers^  Bristol. 
June  15. 

Hutchinson,  William,  Drontield,  Deriiy,  Wine 
and  Spirit  Merchant.  Messrs.  Huithin»m, 
Chesterfield  ;  Smitkson  &.  Co.,  Southampton 
Buildings,  Chancery  Lane.     June  11. 

Hoskins,  Richard  Howard,  late  of  Liverpool,  Vic- 
tualler, but  now  of  Manchester.  Mihe  (ft  Co., 
Temple;  Crossiey A  Co.,  Manchester.  J^ne 
18. 

Heron,  James  Holt,  John  Speir  Hviwi,  James 
Knight  Heron,  and  Arthur  Heron,  Manehea* 
ter  and  of  Wigaa,  Lancaster,  Cotton  Spin- 
ners. Hampson^  Mancltester ;  AMingioH  &.  Co., 
Bedford  Row.    June  18. 

Irving,  George  Pocock,  lan»  of  SU>ckton«on-T«es, 
Durham,  but  now  of  Rotherhitlie,  Surrey, 
Ship  Bnilder.  LacAingtou^Off,  Am.\  Burkitt, 
Currier's  Hall,  London  Wall.     May  28. 

Jeron,  John,  }un.,  Bilston,  Stafford,  Innkeeper. 
AfUer  &  Co,  Piccadilly;  UuUmui,  West 
Bromwich.    May  25. 

Kippax,  James,  Lockwood  near  Hndderafield, 
York,  Omnibus  Propietor.  Wtgiesworth  & 
Co.,  Gray's  Inn  Square,  London;  Stam/etd 
&  Co.,  Halifax.     May  28. 

Knapton,  ThonMs,  Banvick  tn  Blmet,  York,  Inn- 
keeper. Rutter  it  Co.,  Ely  Place  ;  Soulby, 
Leeds.    June  L 

Knight,  Samuel,  and  James  Knight,  Manchester, 
Merchants  and  Calico  Dealers,  jidiimgtttn 
&  Co.,  Bedford  Row  ;  Owen  6l  Co.,  Manches- 
ter; Ct9ye&  Co.,  Manchester.    June  1. 

Lewis,  Thomas,  Lincoln,  Hotel  and  Tavern  Keeper. 
CoopTTt  Ironmonger!  ane, Cheapside.  May 25. 

Lea,  John,  jiin.,  Chester,  Tea  Dealer  and  Banker. 
Vmceni  &  Co.,  Temple.    May  28. 

Leary,  James,  Quadrant,  Regent  Street,  Coffee 
Housekeeper.  GiUson,  Off.  Ass.;  Lewis, 
Arandel  Street,  Slrwid.    Jane  IJ. 

Lunn,  James,  Net^castle  upon-T)'ne,  Ship  and  In* 
surance  Broker,  and  Commission  Agent. 
Hewistm,  Newcastle-upon-Tjnie ;  Cwirit  &  Co., 
New  Square,  Lincoln's  Inn.     Jnne  15. 

Lamplugh,  Thomas,  Great  Drii&eld,  York,  Grocer 
and  Draper.  Walmsley  dc  Co.,  Chancery 
Lane;  Shephtrtl  A  Co.,  Driffiekl ;  Thwhey. 
Hull.    June  15. 

Mills,  Aaron,  Ashton-under-Lyne,  Lancaster,  and 
William  Grimshaw  Seed,  Man«he^ter,  Cotton 
Manufacturers.  K«y  6l  Co.,  Manchester; 
Bmrer  &  Co.,  Chancery  Lane.     May  25. 

Marshall,  John,  BescoUhall  and  of  Wedncsbiiry, 
Stafford,  Iron  Master,  and  of  Uverponl,  Iron 
Merchant.  Lowndes  A  Co.,  Liverpool ;  Tay- 
ivr  &  Co.,  Bedford  Row.    Jnne  4. 

Mackie,  James,  Liverpool,  Tailor.  AdUngtim  & 
Co.,  Bedford  Row;  Ftodsham,  LiviTpool. 
June  4. 

Miller,  Joshua,  Clifttfn,  Briatol,  Cabinet  Maker 
and  Upholsterer.  Bekhtr,  Off.  Ass.;  Bu/i, 
Ely  Place.    June  8. 

Mnnton,  William,  Fletland  Mills,  Greatfnrd,  Lin- 
coln, Miller.  Thomps*m  &  Co.,  Stanford. 
Clowes  A  Co.,  Temple.    June  8. 

March.  Richard,  Cheapside,  London,  H  tter. 
Whitmoret  Off.  Ass. ;  Waltmky,  North  Street, 
Westminster.    May  25. 

Marreco,  Antonio  Joaquim  Friere,  Newcastle- 
npon^Tyne,  Merchant.  Wntsan,  A  Co«,  Oole- 
nian  Street ;  Broe^elt  A  Co.,  Nowcastle-iipon- 
Tyne.     June  15. 

M'lntyre,  John,  Maneheeltr,  Oil<ctotb  ManufWc- 
tnrer.  ytppieffy,  Aldermanbiwy  ;  Grunffy, 
Bury.    June  15. 


Digitized  by 


Google 


192 


Bankrupts. — Prica  bf  Stocks. 


Morrish,  John,  jun.,  Bristol,  Bottled  Liqaor  and 
Porter  Merchant.  HicJki  &  Co.«  Bartlett's 
Buildings,  Holbom ;  Hmton^  Bristol.  J  one  15. 

Newsome,  William,  Dewsbury,  York,  Oil  Crusher. 
Jacques  &  Co.,  Ely  Place.     May  28. 

Prior,  John,  King;ston-opon-Thames,  Surrey, 
Malster.  Tttrquand,  Off.  Ass. ;  Hartley ^  Bridge 
Street,  Blackfrian.    May  25. 

Paterson,  William,  Chelsea,  Middlesex,  Brewer. 
Gibton,  Off.  Ass.;  Turner  &,  Co.,  Basing  Lane. 
May  25. 

Porter*  James,  Honiton,  Devon, Victualler.  Snutrk, 
or  FUtod  &  Co.,  Honiton  ;  iZA«dn  &  Co.,  Chan- 
cery Lane.    May  25. 

PoMs,  Cuthbert,  Andrew  Potts,  and  John  Potts, 
Monkwearmouth  Shore,  Durham,  Ship  Build- 
ers and  Boat  Builders.  ATom,  Cloak  Lane, 
London  ;  Brown,  Sunderland.    May  25. 

Parry,  William  Charles  Henry,  Liverpool,  Book- 
seller and  Stationer.  Kay  &  Co.,  Manches- 
ter ;  Surr,  Lombard  Street.    May  28. 

Prescott,  John,  (Jpholland,  Wigan,  Lancaster,  Inn- 
keepsr  and  Collector  of  Poor  Rates.  ^dUng- 
ton  &  Co.,  Bedford  Row  ;  Leigh,  Wigan. 
June  11. 

Price,  William  Birch,  and  John  Edwards,  Shrews- 
bury, Salop,  Bankers.  Dean,  Essex  Street, 
Strand.  LonguetnUe  &  Co.,  Oswestry.  June  4. 

Porter,  John,  Wiggenhall,  S«int  German's,  Nor- 
folk, Builder.  Pitcher,  King's  Lynn  ;  Chwe$ 
&  Co.,  Temple.    June  !  1. 

Phillips,  Edmund  John,  Bristol,  Victualler.  fVhite 
&.  Co.,  Bedford  Row;  Arnold,  jun.,  Bristol. 
June  18. 

Riley,  Thomas,  late  of  Fleet  Street,  London, 
now  of  Gough  Sqnnre,  Fleet  Street,  Printer, 
Bookseller,  and  Stationer.  Cannon,  Off,  Ass.; 
Fletcher,  Finsbnry  Square.     May  28. 

Ramshay,  John,  Bradford,  York,  Grocer  and  Tea 
Dealer.  Battye  &  Co.,  Chancery  Lane ;  Wag- 
ttqf,  Bradford.    May  28. 

Royston,  William,  Manchester,  Yarn  Dealer  and 
Commission  Agent.  Afilne  &  Co.,  Temple ; 
Mi/ne,  Manchester.    June  1. 

Rayner,  Samuel,  Derby,  Marble  Mason,  Engraver 
and  Lithographer.  Graham,  Off.  Ass.;  Fal» 
lauce,  Essex  Street,  Strand.    June  15. 

Smallman,  Huxley,  Edgeware  Road,  Mary-le- 
bone.  Draper.  Graham,  Off.  Ass.;  Drahe, 
Bouverie  Street,  Fleet  Street.    May  25. 

Sardinson,  Edmund  Palmer,  John  Weston,  and 
Richard  Murch,  Wood  Street,  London, 
Warehousemen.  Belcher,  Off.  Ass.;  Sole, 
Aldermanbury.    June  1. 

SkUlman,  Edward,  and  Ashley  Cooper  Keeler, 
Hythe,  Kent,  Linen  Drapers.  Burt,  Alder- 
manbury.   June  1. 

Smith,  Thomas,  Newcastle-upon-Tyne,  Grocer. 
Blahe  &  Co.,  King's  Road,  Bedford  Row; 
Ingledew,  Newcastle-upon-Tyne.    June  4. 

Sugden,  John,  Leeds,  York,  Machine  Maker, 
Iron  and  Brass  Fonnder.  Dunning  &  Co  , 
Leeds ;  SmUhton,  &  Co.,  Southampton  Build- 
ings, Chancery  Lane.    June  15. 

Stokes,  Thomas  Pitt,  Dudley,  Worcester,  Builder. 
B*gg,  Southampton  Buildings,  Chancery 
Lane;  Haywood  St  Co.,  Birmingham;  Fel- 
lowet,  Dudley.    June  15. 

Seed,  William  Grimshaw,  Manchester,  Gingham 
and  Calico  Manufacturer  and  Commission 
Agent  Mahinton  &  Co.,  Temple ;  Athintom 
&  Co.,  Manchester.    May  25. 

Soutbee,  Richard,  Hertford,  Innkeeper,  and  Wine 
and  Spirit  Merchant.  Pennell,  Off.  Ass.; 
Dimmoch,  Siae  Lane.    May  28. 


Smith,  Richard,  late  of  AMgate  High  Street,  bat 
now  of  New  Suffolk  Street,  Butcher.  Groom, 
Off.  Ass. ;  Dean  &  Co.,  Fenchorch  Baildinn. 
May  28. 

Sutcliffe,  Demas,  Warley,  Halifax,  Yoi^,  Maaa. 
factnrer.  HaU,  Aldermanbury  t  WaoeO, 
Halifax.    May  28. 

Sidebotham,  Henry,  Haughton,  Lancaster,  mad  of 
Manchester,  Cotton  Manufacturer*  Walnuley 
&  Co.,  Chvicery  Lane;  Humhpreyt  Sl  Co., 
Manchester.    June  11. 

Stonham,  David  Hilary,  Liverpool,  Copper  Mer- 
chant. Crote,  Liverpool ;  flncemt  Sl  Co., 
Temple.    June  18. 

Sterling,  George,  jun.,  Newcastle-upon-Tyne,  Boot 
and  Sboe  Maker.  Messrs.  ForHer,  Newcastle- 
upon-Tyne  )  Battye  &  Co.,  Chaacerj  lAoe. 
June  18. 

Spencer,  Robert,  Newcastle -nponoTyne,  Scrhrener. 
Bell  &  Co.,  Bow  Church  Yard ;  Bairdtridgt  & 
Co.,  South  Shields.    June  18. 

Thompson,  William,  Monk  Wearmouth  Shorr, 
Durham,  Ship  Builder,  Ship  Owner  and  Mer« 
chant.  il/oM,  Cloak  Lane,  London  ;  Messrs. 
Wright  or  Brown,  Sunderland.     May  25. 

Taylor,  Thomas,  Liverpool,  Bookseller  and  Su- 
tioner.  Kay  &  Co.,  Manchester ;  Surr,  Lom- 
bard Street.    May  28. 

Thompson,  Robert,  Newcastle-upoa-Tyne,  Bat- 
cher. ^Compton,  Church  Coort,  Old  Jewry. 
June  I. 

Tovey,  Robert,  Bristol,  Pawnbroker.  Hariky, 
Bristol;  ^Ai/e  &  Co.,  Bedford  Row.   Juael. 

Taylor,  Frederick,  Langton,  Speldhnrst,  Kent, 
Plumber,  Glazier  and  Painter.  Oreen^  Off. 
Ass.;  Bgan  &  Co.,  Essex  Street,  Strand; 
Stone  &  Son,  Tunbridge  Wells.    June  8. 

Tayler,John,  Carmarthen,  Grocer  and  Shopkeeper. 
Poole  &.  Co.,  Gray's  Inn  Square ;  Liveti,  Bris- 
tol.   J  one  8. 

Thwaites,  Adam,  Newcastle-upon-Tyne,  Brewer 
and  Porter  Merchant.  BeUA  Co.,  Bow  Chairh 
Yard  ;  Seymour,  Newcastle-upon-iyne  ;  Kern- 
mir,  Gateshead.    June  15. 

Taylor,  Cuthbert,  and  Thomas  Hawkey,  Monk 
Wearmouth  Shore,  Durham,  Ship  BaUden. 
Swain  &,  Co.,  Frederick's  Place,  Old  Jewry  ^ 
WUeon,  or  Messrs.  Wright,  Sunderland.  June 
15. 

Walford,  John,  Hough,  Wybunbory,  Chester, 
Grocer.  Graham,  Ironmonger  Lanej  ^ame$, 
Hough.    May  25. 

White,  John,  Goldsmith  Street,  Gongh  Square, 
London,  Printer.  Lachmgton,  Off.  Asa  ;  Strait 
&  Co.,  Ely  Place.    May  28. 

Woolley,  Edward,  Birmingham,  Paper  Hanciog 
Manufacturer.  Clarhe  &  Co.,  Lincoln's  Inn 
Fields ;  Colmnre  &  Co.,  Birmingham.    May  28. 

Williams,  Benjamin,  Liverpool,  and  of  the  Mar- 
gam  Tin  Plate  Works  and  Maesteg  Iron 
Works,  Glamorgan,  Merchant  and  Tin  Plate 
Manufacturer.  Broum  6l  Co.,  Mincing  Lane; 
Dean,  Liverpol.    June  1. 


PRICES  OF  STOCKS,  Tuesday,  .fune  22,  1841. 

3  per  Cent.  Reduced  -  -  -  -  89|«|a4c| 
3i  per  Cent.  Reduced  Annuities  -  9^f  a  4  «  t 
Long  Annuities,  expire  5lh  Jan.  1860  12^  a  { 
India  Bonds  3i  per  Cent.  •  -  -  1«.  dis. «  1«.  pm. 
3  per  Cent.  Cons,  for  opg.  16tli  July 

89i  a|  a  iff  f  a  i  ex.  dir. 
Exchequer  Bills  1000/.  a  2id.     -    -     6«.  a  8r.  pm 

Ditto         500A        do.     -     -    8«.  a  6«.  pm. 

Ditto  Small  do.     -      10«.al2«.pa. 
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SATURDAY,  JULY  3,  1841. 


■  *•  Qaod  mngis  iid  na$ 

Periicety  et  ncBcire  malum  est,  agitamus. 


HORAT. 


OF  A  CHANGE  OF  MINISTRY 
ON  THE  PROFESSION. 

Our  readers,  we  will  venture  to  say,  can 
think  of  nothing  else  but  the  elections »  and 
uho  are  in  and  who  are  out.     We  know  not 
what  may  be  the  result ;  but  whatever  may 
happen,  we  shall  here  express  neither  exul- 
tation, nor  regret  at  the  possession  or  trans- 
fer of  power.     We  endeavour  to  represent, 
and  at  any  rate  we  address  ourselves,  to 
the  whole  profession,  which  is  composed 
of  Tarious  parties ;    and   we   shall  neither 
speak  their  united  feelings,  nor  those  of 
the  conductors  of  this  journal,  if  we  here 
avowed  any  mere  party  predilections.     En- 
tertaining various  opinions  on  other  mat- 
ters, we  are  united  in  this— a  wish  to  pre- 
Bcrve  the  common-weal  and  interests  of 
the  profession  9   and  we  place  this  on  no 
exclusive  or  selfish  basb ;  it  is  identical,  in 
our  opinion,  with  the  common- weal  and  in- 
terests of  the  country  at  large,  to  whose 
advantage  it  is  to  have  their  concerns  en- 
trusted to  an  able,  zealous,  and  honest  body 
of  men.     Whatever,  therefore,  raises  the 
character  of  the  profession  of  the  law.  ad- 
vices the  interests  of  the  public  at  large ; 
whatever  lowers  it,  tends  fully  as  much  to 
prejudice  the  public  by  whom  they  are  em- 
ployed.   Tliese  are  the  principles  for  which 
we  have  always  contended,  and  we  are  satis- 
fied they  are  sound  and  just. 

Let  us  now  endeavour  to  see  what  effect 
the  most  probable  change  in  the  ministry 
will  have  on  the  profession  at  large— we 
inean  the  advent  of  Sir  Robert  Peel  to 
P^wer.  Individuals  will  be  gainers,  and  in- 
dividuals will  be  losers;  but  how  will  it 
affect  the  mass,  who  will  be  neither  the  one 
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nor  the  other  ?  Will  any  change  be  effected 
injurious  to  the  profession  ?  Will  they  be 
allowed  to  continue  as  they  are  ?  or  will  the 
changes,  if  any,  be  beneficial  ? 

In  the  first  place,  we  think  it  quite  cer- 
tain that  changes,  and  great  changes,  there 
will  be ;  but  on  the  whole,  we  think  favor- 
ably of  them.  We  will  briefly  glance  at 
what  we  think  will  be  done. 

Chakckrt  Reform  will  be  immediately 
proceeded  with.  The  Conservatives  are 
pledged  to  renew  the  Administration  of 
Justice  Bill  the  first  thing  next  session,  and 
we  conceive  it  will  pass  before  Michaelmas 
I'erm  next ;  but^  more  than  this,  the  altera- 
tions in  the  practice  and  pleadings,  which 
the  profession  are  so  anxiously  expecting, 
have  been  made  with  the  cogpaizance  and 
assistance  of,  at  least,  two  eminent  Conser* 
vative  lawyers  at  the  bar,  both  of  whom 
are  already  in  the  new  Parliament.  We 
believe  that,  under  their  sanction,  if  the 
orders  are  not  issued  by  Lord  Cottenham, 
they  will  be  adopted  by  the  new  Lord  Chan* 
cellor,  be  he  who  he  may ;  and  that,  there- 
fore. Chancery  Reform  will  not  be  impeded. 
Nay,  if  the  two  great  parties  are  thus 
brought  to  bid  against  each  other,  more,  and 
not  less,  may  be  got. 

Next,  as  to  Local  Courts.  This  is  a 
subject  as  to  which  more  doubt  exists 
in  the  profession.  The  feeling  i«  a  good 
deal  divided,  but  we  understand  that  Sir 
Robert  Peel  will  propose  to  establish  them. 
If  we  have  not  been  mis-informed,  a  bill 
was  in  preparation  by  his  direction  in  1835. 
The  profession  must  be  prepared  for  this. 
We  can  only  say  we  withhold  any  further 
opinion  until  we  see  the  measure  that  is 
proposed. 

Registration  op  Voters.— Here,  also, 
we  shall  have  a  bill ;  for  Sir  James  Chraham 
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has  repeatedly  expressed  his  dissatisfaction 
at  the  present  mode  of  revision,  and  we 
will  venture  to  predict  its  speedy  abolition 

The  Consolidation  of  the  Statcte 
AND  Common  Law.  This  will  be  a  later 
measure  than  any  other  we  have  men- 
tioned, but  we  have  no  dciiljt  it  will 
eventually  be  carried.  Sir  Robert  Peel  has 
always  avowed  himself  in  favour  of  the 
consolidation  of  the  statute  law ;  and  in  his 
celebrated  speech  on  the  criminal  law  in 
1825,  he  quoted  with  great  approbation, 
and  at  great  length,  the  suggestions  of 
Lord  Bacon  as  to  the  consolidation  of  the 
common  law,  which  we  lately*  brought  un- 
der the  notice  of  our  readers.  We  believe 
he  will  act  on  them. 

The  Enfbanchisbmbnt  of  Copyholds. 
We  have  seen  with  what  difficulty  the  mea- 
sure of  the  last  session  for  the  Enfranchise- 
ment of  Copyholds.  4  &  5  Vic.  c.  35.  has  been 
wrung  from  the  lords  of  manors.  But  Sir  Ro- 
bert Peel  goes  much  further.  He  was  a  mem- 
ber of  the  committee  of  1 838,  and  although 
the  report^  of  the  committee  was  drawn  by 
Mr.  James  Stewart,  yet  the  resolutions  on 
which  it  was  founded,  were,  if  we  have  not 
been  misinformed,  sanctioned,  if  not  actually 
written,  by  Sir  Robert  Peel.  We  are  quite 
satisfied  therefore  that  he  will  be  willing  to 
render  the  measure  compulsory  on  the  lords, 
especially  if  the  working  of  the  present  bill 
should  prove  this  to  be  necessary. 

These,  then,  are  some  of  the  measures 
which  we  may  expect.  If  indeed,  any  of  our 
readers  thought  that  Sir  Robert  Peel's  ad- 
vent to  power  would  prevent  a  further  re- 
form of  the  law,  they  will  find  themselves 
mistaken.  Let  us  then  be  watch^,  ready 
to  assist  all  proper  reform^,  but  not  to  take 
them  without  prop^  examination. 


THE  PROPERTY  LAWYER. 

KFFBCT  OF  CODICIL  ON  WILL. 

By  statute  1  Vict,  c,  26,  s.  24,  every  will 
shall  be  construed  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak 
and  take  efiect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by 
the  will.  This  is  the  law  affecting  wills 
executed  after  the  1st  of  January,  1838 
(s.  36) ;  but  as  to  a  will  executed  before 
that  period,  a  very  different  rule  obtains. 
In  such,  so  far  as  real  estate  is  concerned,  a 


•  See  21  L.  O.  193. 


^  See  11  L.  0.435. 


will  will  only  pass  lands  in  the  possession 
of  the  testator  at  the  time  of  making  the 
will,  except  by  means  of  the  doctrine  of 
election ;  Churchman  v.  Ireiand,  1  Rnss.  & 
M.  350 ;  but  some  question  has  arisen  whe- 
ther lands  purchased  after  the  date  of  a  vill 
would  not  pass  by  a  codicil  made  subse- 
quently to  their  purchase ;  and  this  has 
been  held  to  be  so  when  the  codicil  cod- 
tained  no  expressions  limiting  the  effect  of 
the  devise  to  lands  comprised  in  the  vlll. 
Where  the  codicil  merely  refers  to  the  lands 
mentioned  in  the  original  will,  after- pur- 
chased lands  will  not  pass.  Bowei  v.  Bowes, 
2  Bos.  &  P.  500.  So  in  Monypaunfy, 
Bristow,  2  Russ.  &  M.  117,  it  was  held 
that  where  a  codidl  disposes  solely  of  the 
property  previously  devised  by  the  will,  it 
has  not  the  effect  of  republishing  the  ^. 
so  as  to  carry  after-purchased  property ;  not- 
withstanding a  more  general  intention  indi- 
cated in  a  recital.  But  where  the  codicil  docs 
not  negative  the  construction,  that  if  the 
after-purchased  lands  were  intended  to  pa^, 
they  will  be  held  to  pass.  Thus  in  Htlm 
V.  Hey  gate,  1  Mer.  285,  the  codicil  specified 
iome  of  the  after-purchased  estates,  yet  it 
was  held  to  amount  to  a  repubhcation  of 
the  will  as  to  all.  In  Goodiith  v.  Mmiith, 
2  Maule  &  Sel,  5,  it  was  said  that  the  co- 
dicil has  an  operation  per  se,  except  that  i? 
repelled  by  a  contrary  intention  appearing. 
See  also  Rowley  v.  Eyton,  2  Mer.  128.  Of 
course,  when  there  is  a  contrary  intention 
expressed  in  the  codicil,  the  after-purchased 
lands  will  not  pass.  Siratkmore  v.  Bwes, 
7  T.  R.  482  ;  Bowcm  v.  Bowes,  2  Bos,  &  P. 
500 ;  Smith  v.  Dearmer,  3  Y.  &  J.  278. 
The  latest  case  on  this  subject  recognizes 
these  principles,  and  the  law  is  laid  doirn 
by  the  Lord  Chief  Baron  with  his  accus- 
tomed clearness  and  elegance.  We  extract 
the  conclusion  of  the  judgment :  — 

"  It  is  admitted  on  general  principles,  tbat 
the  republication  of  the  will  transfers  the  date 
of  the  will  to  the  date  of  the  republicitioo; 
and  if  the  codicil  forms  part  of  the  will,-i^ 
the  testator  declares  it  to  be  so— it  lausl  be 
incorporated  within  the  will ;  and  there  is 
nothing  to  shew  that  the  lands  are  not  properly 
described.  The  description  in  the  will,  will 
suit  the  newly  purchased  lauds,  namely,  'lauds 
at  Hendon  and  Finchley;'  and  all  that  the 
codicil  says  about  those  lands  is,  that  the  tes- 
tator gives  his  son,  when  in  possession  of 
them,  power  to  charge  them.  The  effect  of 
this,  I  apprehend,  is  to  give  him  power  over 
all  the  lands,  the  new  as  well  as  the  old.  It 
was  doubted  in  argument  whether  the  po«« 
was  not  limited  to  the  lands  devised  by  the 
wiU.  1  should  think,  however,  that  it  applied 
to  both.  Suppose  the  will  had  been  dated  at 
the  time  the  codicil  was  dated,  it  would  dense 
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all  the  testator's  estates  at  Finehley  and  Hen* 
doD,  and  that  would  comprise  the  newly-pur- 
chased  land.  Upon  the  whole,  therefore,  I 
think  there  are  sufficient  words  to  pass  the 
ncwiy.parchased  lands,  and  the  will  must  he 
taken  to  he  dated  at  the  date  of  the  codicil, 
and  after  the  newly*purchased  lands  were  ac- 
quired, and  consequenlly,  that  the  whole  pass 
by  the  will  and  codicil."  Demurrer  overruled. 
Yanold  v.  M^a/Zw,  3  Y.  &  C.  160. 

THE 

COPYHOLD  ENFRANCHISEMENT  ACT. 


We  ha?e  already  given  this  act  at  length, 
and  ve  shall  continue  to  give  all  the  infor- 
mation that  we  can  collect^  with  respect  to 
operations  under  it ;  and  for  this  purpose 
we  shall,  firom  time  to  time,  insert  the  forms 
issued  by  the  commissioners.  In  the  mean 
time  we  have  heen  favoured  with  some  of 
the  sheets  of  a  work,  on  the  eve  of  publica- 
tion, by  Mr.  Bolla  Rouse,  on  '*  Commutation 
and  Copyhold  Enfranchisement  Practice" 
nnder  the  act.  We  shall  return  to  this 
work  when  it  is  published  ;  in  the  mean  time 
ve  cannot  do  our  readers  a  better  service  in 
this  matter  than  putting  them  in  possession 
of  Mr.  Rouse's  observations  on  "  Practice 
in  Commutations  at  meetings  called  by 
lords  of  manors  and  tenants." 
"Dimion  2. — Practice  in  Commuiatione  at 
meetings  called  by  Lords  of  Manors, 

**  Where  a  lord  is  desirous  to  effect  a  general 
commutation  (but  which  will  most  frequently 
h  80  injudicioas  step  on  his  part,  for  the  rea- 
kODs  given  in  the  suggestions  to  lords  of  ma- 
nors, in  Part  4),  the  following  will  be  the 
practice  on  his  part. 

'*  Id  the  first  place  he  will  prepare  a  notice 
of  meeting,  the  rorm  of  which  he  will  obtain 
from  the  commissioners.  This  notice,  when 
ti^ed,  must,  twenty-one  days  before  the  day 
»ppointed  fur  the  meeting,  he  affixed  on  the 
pnncipal  outer  door  of  the  church,  within  the 
limits  of  which  the  manor  or  greater  part 
thereof  in  value  extends,  or  on  the  door  or 
lome  conspicuous  part  of  a  house  or  building, 
wherein  the  courts  are  usually  held ;  and  twice, 
within  such  twenty-one  days,  inserted  m  a 
newspaper  (or  once  in  each  of  two  newspapers 
poblished  in  successive  weeks)  generally  circu- 
culated  in  the  county.    See  aect.  13. 

"A  copy  of  the  notice,  with  a  memorandum 
or  the  placing  on  the  door,  and  copies  of  che 
Papers,  should  be  retained,  and  another  copy 
^eut  to  the  commissioners,  and  in  all  commu^ 
nicatioos  to  them  the  postage  should  be  paid. 

*'  It  would  also  be  advisable  by  a  circular  to 
request  the  attendance  of  the  tenants. 

**  Before  the  meeting,  a  calculation  should 
he  made  of  the  amount  of  rent-charge  which 
the  lord  will  require  (as  to  making  which,  see 
Saggestions  to  Lords,  Part  4,  Division  1),  and 
>«tatemcnt  made  out  to  be  submitted  to  the 
tQeetmg« 


"  The  steward's  schedule  of  the  tenants^ 
with  the  lands  and  respective  annual  values, 
should  also  be  made  out,  agreeably  with  Form 
9,  or  such  other  form  as  the  commissioners 
may  require  to  be  used,  so  as  to  show  that  a 
sufficient  proportion  of  the  tenants  concur  in 
the  agreement. 

"  Should  the  tenants  be  numerous,  it  is  not 
probable  that  a  sufficient  number  wlil  attend 
the  meeting,  to  enter  into  a  final  agreement, 
consequently,  in  most  cases,  preparation  should 
be  made  for  entering  into  a  provisional  agree- 
ment, under  sect.  16  of  the  act. 

"  The  form  of  agreement  will  be  obtained 
on  application  to  the  commissioners,  and  the 
agreement  being  prepared,  the  execution  by 
the  lord  and  tenants  will  be  obtained ;  and 
when  a  sufficient  number  and  value  of  the  lat- 
ter have  executed,  the  agreement  should  be 
s^nt  to  the  commissioners  for  confirmation. 

"  Should  the  agreement  have  been  executed 
by  the  sufficient  nun^er  and  value  at  the  meet-^ 
ing.  valuers  may  be  appointed  according  to 
sect.  24  }  but  if  not  so  executed,  a  meeting 
should  be  called  under  that  section,  as  soon  as 
practicable  after  the  confirmation  of  the  agree- 
ment ;  and  of  which  meeting  notice  must  be 
given  as  of  the  original  meeting. 

''The  commutation  will  then  be  in  the 
hands  of  the  valuers,  and  immediately  on  their 
schedule  being  deposited  with  the  steward  for 
inspection,  the  lord  should  have  it  closely 
looked  into,  especially  as  to  the  exercise  of  the 
very  extensive  powers  pven  to  the  valuers  un- 
der the  act,  in  the  consideration  of  the  particu" 
lar  circumstances  of  each  case. 

"  Assuming  that  anything  objectionable  ap- 
pears in  the  valuers'  schedule,  the  lord  must^ 
at  least  ten  days  before  the  day  fixed  for  the 
meeting  to  hear  objections  to  the  schedule, 
leave  a  notice  of  objection  at  the  office  of  the 
commissioners  (see  sect.  29),  and  of  which 
notice  a  form  can  be  obtained  from  the  com* 
missioners. 

''The  lord  will  then  Itavethe  objections  sub* 
mitted  to  the  assistant  commissioner  at  the 
meeting,  and  will  also  submit  to  the  assistant 
commissioner  an  account  of  the  expenses  which 
the  lord  has  incurred,  if  he  intends  to  avail 
himself  of  the  provisions  of  the  act  as  to  the 
charging  of  the  costs  on  the  manor.  (See 
sect.  69.)  The  lord  should  also  attend  and 
meet  such  objections  to  the  schedule  as  may 
be  made  by  tenants. 

**  When  the  cominissioners'  schedule  of  ap- 
portionment is  complete  and  deposited  with 
the  steward  for  inspection,  the  lord  will  have  it 
inspected,  and  should  any  errors  appear,  point 
out  those  errors  agreeably  with  the  provisions 
in  sect.  32. 

"  Should  notice  have  been  given  to  remain- 
dermen or  other  parties  under  sect.  34,  the 
lord  must  of  course  furnish  those  parties  with 
the  requisite  explanations,  and  obtain  their 
consents. 

'*  Where  the  lord  has  appointed  an  attorney 
under  sect.  12,  and  wishes  to  revoke  such  ap-^ 
pointment^  see  Part  6,  No.  2. 
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*'  AfCer  the  Goimnutotion,  should  the  rent 
charge  be  iu  arrear  for  twenty -one  days,  the 
lord  will  i;ivc  a  ntitice  of  intention  to  distraiu 
(see  Part  G,  No.  10,)  and  in  default  of  paym«nt« 
a}rreeal>ly  with  the  notice,  distrain,  and  proceed 
under  sect.  47 »  and  where  the  rent-charge 
shall  be  in  arrear  for  forty  day^,  and  no  dis- 
tress on  the  premises,  the' course  to  be  pursued 
is  pointed  out  by  sect.  48w 

iy,tnsion  3. — Praciice  in  Commutations  at  meet' 
fng9  caltcd  by  the  Tenants. 

'*  In  ihe  first  place,  provision  should  be 
made  by  a  subscripiiou  anvonffst  the  tenants 
for  ihe  expenses  to  be  incurred  in  calling  the 
weetinK,  as  no  step  beyond  the  appointment 
of  chairman  can  take  place  till  the  steward's 
statement  of  the  tenants,  the  amount  at  which 
assessed,  &c.  is  prepared,  and  the  expt'nse  of 
which  must,  from  the  extent  of  the  inquiries 
to  be  made  in  order  to  prepare  it,  be  rather 
heavy.  ludependently  of  this  expense,  unless 
amoniirst  the  teuants  there  are  some  men  well 
acquainted  with  generallmsiness,  and  tolerably 
conversant  with  life  valuations,  they  must 
employ  a  competent  agent  to  estimate  the 
amounts  of  rent  charge  which  should  be  offered 
to  the  lonl.  The  diliiculties  in  the  way  nf  in- 
dueing  a  large  body  of  men  to  act  in  unison, 
added  to  the  uncertaiatv  In  the  amount  of  in- 
dividual liability  from  tne  great  discretionary 
powers  given  to  Valuers,  and  the  necessarily 
heavy  expense  attendant  on  the  valuation  and 
apportionments,  will,  unless  the  writer  is  much 
mistaken,  prevent  general  commutations^  ex- 
cept under  very  special  circumbtances,  whilst 
separate  commutations  will»  from  the  great 
advantacres  they  hold  nut  to  boili  lords  and  te- 
nants, lie  generally  adopted. 

"  vS'here  it  is  intended  to  effect  a  general 
com4nutation»  a  notice,  of  which  a  form  may 
be  obtained  from  the  commissioners,  must  be 
signed  by  ten  of  the  tenants,  if  there  be  so 
many,  and  if  not,  then  by  half  the  tenants,  and 
when  signed,  must  be  placed  on  the  church 
door  or  on  the  building  where  the  courts  are 
Leld,  twenty.one  days  before  the  day  fixed  for 
tbe  meeting,  and  advertised  twice,  as  men 
iioned  in  sect.  13.  A  duplicate  of  this  notice 
should  be  sent  to  the  commissioners,  and  an- 
other, with  the  papers  containing  the  adver- 
tisements,  should  be  kept  for  pfoductiou  at 
the  meeting. 

"Before  the  meeting,  the  tenants  should  have 
a  calculation  made  u(  the  amount  of  rent- 
charge  to  be  offered  to  the  lord,  and  it  would 
be  desirable  to  luive  such  calculation  made  by 
a  conimittce  of  three,  or  a  still  better  phio 
would  be  to  have  tlie  calculation  made  by  one 
])erson  in  the  first  instance,  and  then  submitted 
to  a  committee.  Tbe  suggestions  to  tenants, 
(Cart  4,  Division  3)  will  be  found  useful  iu  this 
step  of  the  proceedings.  The  rules  and  tables 
given  in  Part  7,  and  with  the  writer's  "Re- 
marki  on  Copyhold  Enfranchisement ,**  will  en- 
able the  committee  to  make  the  requisite  caU 
calations  of  the  rent-charge  without  much 
difficulty,  and,  after  a  little  practice,  with  con- 
siderable quickness^  which,  from  the  number 


of  computations  in  ralculhtHig  the  entire  len  - 
chartf  e,  will  be  of  importance. 

"  At  the  meeting,  after  ihe  appointmeot  dC 
the  chairman,  and  account  taken  of  the  ralus 
represented  by  the  parties  present  persoisUf, 
or  In'  attorney,  at  Uie  meeting  (see  sect.  \\ 
16,  and  17).  the  discussi^ju  will  take  plare  as 
to  the  amoiMt  of  rent- charge  to  be  pai(l,aDd 
whether  to  be  suli^ct  to  alteration  w  aiiioabt 
or  not.  In  case  of  difference  hetweea  tiic 
lord  and  the  tenants,  as  to  the  amount  of  rent- 
charge,  the  meeting  will  he  adjourned  (lee 
sect.  18),  so  as  to  attentively  consider  tbe 
matter.  The  form  of  notice  of  adjooromrot 
can  be  obtuined  from  the  commissioner«i  acd 
the  notice  miut  be  published  aa  directed  is 
sect.  18. 

"  Previously  to  the  adjourned  meetioif,  ibe 
tenants  or  committee  should  meat,  and  decide 
on  the  arceptanpe  or  refusal  of  the  terms  re- 
quired by  (he  lord,  or  the  points  tohearj^ed 
to  induce  the  acceptance  by  tbe  lord  of  tbeir 
terms,  or  the  extent  of  increase  to  be  s|n^d 
on,  in  the  event  of  the  lord  refosing  to  secrpt 
their  terms. 

*'  Should  the  tenants  refute  the  terms  o(. 
fere<l  by  the  lord,  and  determine  to  oske  u 
advance  in  the  amount  of  rent-charge  ofleiti 
by  them,  the  matter  will  of  course  drop,  bnt 
if  it  is  to  be  the  subject  of  further  treaty,  w'.tfa 
a  fair  prospect  of  adjustment,  the  atteutiou  of 
the  committee  s^uld  be  turned  to  thesppoiot- 
ment  of  valvers,  so  as  to  lie  prepared  lo  male 
the  appointment  without  a  further  adjonra- 
meut  of  the  meeting.  The  mode  of  sppoiotiiK 
the  valuers  is  stated  in  sect.  24. 

"In  most  cases,  however,  the  attendsnceat 
the  meeting  will  not  be  sufficiently  DumeroDi 
to  enable  the  making  a  final  agreement,  aod 
consequently  the  general  course  will  be  lo 
make  a  provisional  agreement,  under  sect,  l^ 
and  to  have  it  executed  by  the  due  proponi<ia 
of  tenants,  within  six  months,  as  pointed  wt 
by  that  section. 

"  Where  a  provisional  agreement  only  is  en* 
tered  into,  the  proper  course  to  be  sdoplfd 
with  respect  to  appointment  of  valners,  is  to 
defer  the  appointment  till  after  coufiruiatios 
of  the  agreement  by  the  commissiooery. 

"The  commissioners  are  directed  by  tbi 
act  to  prepare  the  forms  of  agreeiotat,  aod 
from  them  the  forms  should  be  obtained  befon 
the  meeting.. 

"Shortly  after  Ihe  meeting,  shoold  tbi 
agreement  be  then  executed  by  parties  inter- 
estetl  to  a  sufficient  value  (see  sect,  l^i)  or 
when  so  executed  in  the  case  of  a  pruriiiontl 
agreement,  the  agreement  should  be  sejtt  to 
the  commissioners  for  confirmatioo. 

"  Wlien  the  agreement  is  confirmed  i)r  lb< 
commissioners,  a  meeting  should  lie  calltd  for 
appointment  of  valuers,  under  sect  H  if  {^t 
to  a  final  agreement)  such  appointment  bai 
not  been  previously  made. 

"When  the  valuers  have  prepared  tbeir 
schedule,  and  it  is  left  with  the  btcwsrd  fur  is* 
specticn,  agreeably  with  the  provisions  of  kcL 
29,  each  tenant  should  take  aa  opportunity  of 
inspecting  it,  and  those  who  are  dissaU*^^ 
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shoold  obtain  from  tho  steward  one  of  the  no- 
tices of  ol^ectioD  ta  be  proviiled  under  that 
McUoD,  and  tiifii  aod  deliver  it  to  the  steward, 
or  leave  it  for  him  at  the  place  where  the  sche- 
dule is  deposited,  at  least  tea  days  befoM  the 
OQeftin/f. 

"The  committee  or  a^ent  of  the  tenants 
ilinuld  also  Jearn  6y  ap|ilicutii)n  to  the  com- 
luissionera,  eiifhtor  nineda^'s  l»efore  the  meet- 
io;',  whether  the  lord  ha«  delivered  to  them 
any  Dotice  of  ubjection,  on  his  part,  to  the 
scheduK  ia  order  that  prepuratiun  muy  be 
uiade  for  mifetinfr  his  objectious. 

"The  committee  or  a^rut  of  the  tenants 
AoQld  also  attend  tlie  meeting,  to  support  the 
icbedule  against  ol>jectioas  made  liy  an?  te- 
DaDtv,  which  may  affect  the  interests  of  the 
olber  teaaots. 

"When  tlie  commissi  on  era'  schedule  of  ap- 
portionment is  prepared,  and  deposited  with 
the  steward  for  inspection,  the  committee  or 
agent  should  carefully  inspect  it,  and  jfivc  iio- 
tire  uf  any  errors  appearing,  that  such  errors 
may  be  rectified  under  necc.  «^2. 

"As  to  commutations  ai  lines,  such  comma- 
tatiniu  can  scarcely  be  efit*cted  except  under 
sepirate  contracts,  but  in  csises  where  it  mii^ht 
be  othenvise  the  practice  would  be  the  same 
ksbefure  stated,  where  the  commutation  takes 
place  at  axent  charge." 


CHANGES  TN  THE  LAW, 

IN  TUB  LAST  8B8SIOX  OF  PABLIAMBNT. 
No.  VIII. 

«TAMP8  ON  LAW  PROCSBDINOS. 

4  &  5  Vic4.  c  34. 
An  Act  toempl'tin  and  amend  an  Act  nfihe 
fifth  year  9/ iii»g  Gtwrge  the  Fuurih,  fur 
repealling  certain  duties  on  law  proceedingt 
in  the  Courts  in  Greai  Britain  and  Ireland 
retpfctiifely,  and  /or  better  protecting  the 
duties  payable  upon  stamped  vellum,  parch- 
ment^ or  paper. 

[21*/ ./tf»r,  1841.1 
^.<?.  3,  c.  W4.  6  <7. 4.  tf.  4 1 .  Repealing 
pmiMH  in  recited  act  as  to  stamp  duty  upon 
^rtain  ff^^#etVs.-*Whereas  by  an  act  passed 
«  the  mty.fifth  year  pf  his  late  majesty  King 
<ieorKetbe  Third,  intituled  •«  An  Act  for  re. 
pealing  the  stamp  duies  on  deeds,  law  proceed- 
^f  and  other  written  or  printed  instruments, 
ud  the  duties  on  fire  insurances,  and  on  lega^ 
ws,  and  successions  to  personal  estate  upon 
wtwtacies,  now  payable  in  Great  Britain  ;  and 
tor  granting  other  duties  in  lieu  thereof,"  a 
•tanp  daty  «f  two  ahillings  and  sixpence  was 
^"PJ^>«t  (amongst  others)  upon  affidavits  to  be 
flled,  read,  or  used  in  any  of  the  Courts  of  Law 
w  Equity  at  Westminster,  or  of  the  Great  Scs- 
<iMi8  m  Wales,  or  of  the  counties  palatine  of 
Chester,  Lancaster,  and  Durham,  or  before 
any  Jod^ie  or  Master  or  other  officer  of  any  of 
Jhe  said  Courts,  or  before  the  Lord  High 
<^hanceUor,  or  the  l*ord  Keeper  or  Commis- 
•wncrs  of  the  Great  Seal,  sitting  in  matters  of 
bankruptcy  or  lunacy  :  and  whereas  by  an  net 
Paajcd  iathe  fifth  year  of  the  reign  of  his  late 


nfafesty  King  George  the  Fourth,  intituled 
"  An  Act  to  repeal  certain  duties  on  law  pro<- 
ceedings  in  the  Courts  in  Great  Britain  and 
Ireland  respectively;  and  for.better  protecting 
the  duties  payable  upon  stamped  vellum,  parch- 
ment, or  paper,"  it  was  (amongst  other  things) 
enacted,  -that  from  and  after  the  tenth  day  of 
October  «ne  thousand  eight  hundred  and  twen- 
ty-four the  stamp  duty  payable  upqn,  fpr,  and 
in  respect  of  affiaavits  to  be  fi'ed,  read,  or  used 
in  any  action  or  suit  in  any  of  the  said  Courts 
of  Law  or  Equity  at  Westminster,  or  of  the 
Great  Sessions  in  Wales,  or  of  the  counties  pal- 
atine of  Chester,  Lancaster,  and  Durham,  or 
before  any  Jud^e  or  Master  or  other  officer  of 
any  of  the  paid  Courts,  or  be'^ore  the  Lord 
High  Chancellor,  or  the  Lord  Keeper  or  Com- 
missioners of  the  Great  Seal,  sitting  in  matters 
of  bankruptcy  or  luoacy,  should  cease  and  de- 
termine ?  ancf  whereas  doubts  have  been  enter- 
tained whether  under  tbelast  mentioned  statute 
the  stamp  duty  of  two  shillings  and  sixpence 
imposed  upon  affidavits  by  and  under  the  said 
first -recited  act  was  repealed,  and  had  ceased 
and  determined,  in  regard  to  all  affidavits 
whatsoever  to  be  filed,  read  or  used  in  the  said 
Courts,  or  before  the  Judges,  Commissioner, 
or  officer  thorein  mentioned,  or  oqly  in  re- 
gard to  affidavits  to  be  filed  and  used  in  any  ac- 
tion or  suit ;  and  whereas  it  is  expedient  and 
necessary  that  such  doubts  should  be  forthwith 
put  an  end  to  and  determined  ;  be  it  therefore 
enacted  and  declared  by  the  Queen'?  most. ex- 
cellent Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  from  and  atter  the  passing  of  this  act  the 
said  stamp  duty  of  two  shillings  and  sixpence 
under  and  by  virtue  of  the  aM  first  recited 
act  imposed  npon  affidavits  to  be  filed,  read, 
or  used  in  any  of  the  said  Courts,  or  before  the 
Judges,  Commissioners  of  the  Great  Seal,  or  of- 
ficers of  the  said  Courts,  or  any  of  them,  shall  b« 
adjudged,  deemed,  and  taken  to  have  been  re- 
pealed, and  to  have  ceased,  dctermiuedi  and 
been  putnn  end  to,  from  the  time  of  the  passing 
of  the  said  second  recited  act,  upon  all  affidavits 
whatsoevpr,  whether  to  be  read,  fUed  or  used 
in  the  said  Courts,  or  before  the  said  J  udgei>, 
CommissioDcrs,  or  officers,  in  any  action  or 
suit,  or  otherwise  howsoever ;  and  that  all  affida- 
vits which  shall  or  may  have  been  read,  filed, 
or  used  since  the  passing  of  the  second  recited 
act,  in  the  said  courts,  or  before  any  judge  tr 
oommissiontr,  or  officer  as  aforesaid,  withoul 
being  stamped  according  to  the  provisions  of 
the  smd  first  recited  act,  shaR  be  adjudgcf', 
deemed,  held,  and  taken  to  have  been  lawfully 
and  rightfully  read,  filed,  and  used,  to  all  in- 
tents and  purposes  whatsoever,  and  as  if  no 
stamp  duty  had  ever  been  imposed  on  such  affi- 
davits by  the  first  recited  act,  or  any  other  act 
or  statute  whatsoever. 

2.  Nothing  in  6  6.4,  c.4i;  or  thisMdt  con- 
tainedto  repeal  bS  G,  3,  c.  184,  imposing  a  stamp 
duty  upon  other  ^<///p//*.— Provided  always 
and^  is  hereby  enacted  and  declared,  that  no- 
thing in  the  said  act  passed  in  the  third  year  of 
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the  rei^  of  Kinf^  George  the  Fourth  or  In  this 
act  contained^  shall  be  held,  deemed,  taken,  or 
construed  to  repeal  any  part  of  the  said  act 
passed  in  the  fifty  fifth  year  of  the  rei^n  of  King 
George  the  Tiilrd,  which  imposes  a  stamp  duty 
upon  affidavits,  other  than  and  except  affidavits 
to  be  filed,  read,  and  used  in  the  said  Courts, 
and  before  the  said  judges,  commissioners,  and 
officers  herein  particularly  mentioned  and  de- 
clared. 

'The  affidavits  relating  to  the  execution  and  ser- 
vice under  articles  of  clerkship,  the  payment 
of  the  duty,  the  service  of  notices  prior  to  ad- 
inission,  &c.,  need  not,  in  future,  be  stamped. 
So  affidavits  used  in  applications  to  the  Court 
relating  to  attorneys,  and,  in  short,  all  affidavits 
filed  or  used  in  courts,  or  before  the  judges, 
commissioners,  or  officers,  are  now  exempt 
from  duty,  whether  in  an  action  or  suit,  or  not. 

NOTICES  OF  NEW  BOOKS. 


The  Attorney's  and  Solicitor's  New  Pocket 
Book,  and  Convey afncer'e  Assistant :  con- 
taining  the  most  common  and  approved 
Precedents,  with  many  Practical  Remarks. 
To  which  is  subjoined,  a  Treatise  on  the 
Nature  of  Estates  in  General,  md  the 
Qualities  and  Effects  of  different  Legal 
Instruments.     By  F.  C.  Jones,  Esq.,  of 
Gray's  Inn.     The  Seventh  Edition,  with 
some  New  and  Useful  Precedents,  adapted 
to  the  present  State  of  the  Law  and  the 
Practice    of   Conveyancing,      By    John 
Crisp,  Esq.,  of  Gray's  Inn.     In  2  vols. 
London  :  A,  Maxwell,  1841. 
It  appears  that  Mr.  Crisp,  the  editor  of 
this,  the  seventh  edition  of  the  Attorney's 
Pocket  Book,  assisted  Mr.  Jones,  the  origi- 
nal author  of  the  work,  on  its  first  appear- 
ance in  the  year  1794.     Numerous  editions 
have  been  published  by  different  persons 
since  that  time,  and  Mr.  Crisp  puts  forward 
the  present  publication  as   the  only  one 
since  the  Act  for  abolishing  Fines  and  Re- 
coveries. That  act,  he  says,  has  occasioned 
new,  and  as  yet  untried,  forms  of  assurance, 
but  in  applying  the  new  law  recourse  must 
often  be  had  to  the  learning  of  the  abolished 
forms ;  for,  as  Sir  Edward  Coke  says,  •'  as- 
suredly  out  of  the  old  fields  must  spring  and 
grow  the  new  corn*" 

"  Two  hundred  years  since,  Mr.  Sclden  ob- 
served, that  the  law  of  England  had  received 
such  great  alteration,  that  in  regard  to  its  first 
being,  it  was  like  the  ship,  which,  by  often 
mending,  had  no  piece  of  its  first  materials ; 
and  such  being  the  case  then,  its  identity  is 
now  made  impossible,  except  by  that  sort  of 
^itudinary  evidence,   or  rather   conjecture. 


which  has  been  admitted  as  to  lands  qf  copy. 
hold  tenure,  whereby  219  acres  of  land  lare 
been  allowed  to  pass  bjj  the  describlion  of  6/ 
acres,  that  being  the  original  number  appear. 
ing  upon  the  court  rolls;  Long^x.  Coldtr, 
4  Russ.  268.  Since  the  abolition  of  6nestod 
recoveries,  conveyancing,  instead  of  beb^sio. 
plified,  has  been  rendered  more  perplexing 
than  evef :  that  the  substituted  deed  most  be 
jnrolled  is  quite  clear ;  but  as  the  nature  of  it 
is  wholly  left  to  conjecture,*  some  old  Uwjm 
may  still  be  disposed  to  agree  with  venerable 
West,  that  it  is  afar  surer  course  to  retain  tkm 
certain  forms  which  continually  have  been  msf 
years  put  in  ure  {use),  than  to  devise  new;f9r 
time,  which  is  the  touchstone  of  ail  arts,  istk 
confirmed  these,  Symb.  lat  part,  Introdudoii, 
sec.  57.  But  with  the  best  forms,  even  if  they 
were  all  sanctioned  by  judicial  deterininarioo, 
lawyers  must  become  teachers  of  themselrer, 
and  acquire  a  proper,  knowledge  of  theUx 
by  makmg  an  impartial  use  of  their  own  m- 
derstandings  in  silence,  unbroken  mediutioni 
and  thoughts,  revised  and  corrected;  for  Ba- 
thing can  be  more  absurd  than  the  common 
notion  of  instruction,  (which  extends  to  ibe 
law  as  well  as  every  other  science,)  as  if  icience 
were  to  be  poured  into  the  mind  like  witer 
into  a  cistern,  that  passively  waits  to  receife 
all  that  comes.  Harris,  Preface  to  Herme;. 
Men  a  long  time  live  the  life  of  seme  before 
they  use  their  reason,  and  till  they  have  for- 
nished  their  head  with  experiments  and  notim 
of  n&any  things,  they  cannot  at  all  discourieof 
any  thing ;  and  when  they  come  to  use  tbtir 
reason,  all  their  knowledge  is  nothing  bat  re- 
membrance ;i>  and  we  know  by  proportions,  by 
similitudes  and  dissimilitudes,  by  relations  aod 
oppositions,  by  causes  and  efifects,  by  conpA- 
ring  things  with  things ;  all  which  are  nothio^ 
but  operations  of  unuerstanding  upon  the  stock 
of  former  notices,  of  something  we  knew  be- 
fore, nothing  but  remembrances,  all  (he  beads 
of  topics,  which  are  the  stock  of  all  argumeois 
and  all  sciences  in  the  world,  are  a  certain  d^ 
monstration  of  this,  and  he  is  the  wisest  im 
who  remembers  most,  joins  those  remeis- 
brances  together,  draws  most  lines  frointbe 
same  centre,  and  most  discourses  from  the 
stfme  notices.  And  in  all  these  things  (accord- 
ing to  Lord  Coke)  consisted  the  absolute  per- 


<^  In  a  note  to  one  of  the  substituted  formi 
by  Mr.  Jarman^  its  operation  is  placed  not 
upon  certainty,  but  probability.  "It  seems," 
he  says,  "  highly  probable  that  the  courts  would 
hold  that  a  conveyance  to  uses  by  tenant  ia 
tall,  by  a  deed  inrolled  under  the  statute 3&4 
W.  4,  cap.  74,  preceded  by  a  lease  for  a  year, 
would  take  effect  as  a  lease  at  common  U«i 
and  not  as  a  bargain  and  sale  of  a  use,  unce 
the  effect  of  construing  it  to  operate  as  a  bar- 
gain and  sale  would  be  to  vest  the  legal  inheri- 
tance in  the  grantee,  and  reduce  the  whole 
series  of  limitations  in  favour  of  tlie  iutendeii 
cestuis  que  use  to  mere  equitable  Umiiaiioo*' 
9  Byth.  Conv.  4:^9,  in  note. 
,  ^>  Jeremy  Taylor,  Holy  Dying,  15S. 
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feciion  of  Littleton  in  hU  knowledire  of  the 
law,  he  beinf^  well  skilled  in  the  art  of  loj^ic,  so 
necessary  to  make  a  complete  lawyer  (Pref. 
Co.  Litt.)^  Every  jiist  consequence  (says  the 
learoed  and  celebrate<l  Wollaston,<»)  is  founded 
in  some  known  truth,  by  virtue  of  which  one 
tiling  follows  from  another,  after  the  manner 
of  steps  in  an  alf(ebraic  operation ;  and  if  in- 
ferences are  so  founded,  and  just,  the  Uiings 
iaferred  must  be  crue»  if  they  are  made  from 
true  premises. 

Of  the  labours  of  the  present  editor  wc 
may  further  speak  from  his  preface : — 

"  lo  the  recitals  contained  in  the  following 
pages,  the  words,  *  bearing  date  on  or  atiout 
&c.*  and  *  made  or  expressed  to  be  made  &c.* 
hsfe,  notwithstanding  the  prejudice  raised 
against  them,  been  retained,  because  two 
learned  writers  have  deemed  them  particularly 
appropriate,  having  discovered  by  their  saga, 
city  the  latent  wisdom  contained  in  those 
words,  which  never  would  have  been  found  out 
bat  for  the  censure  of  another  learned  writer, 
who  deemed  them  absurd.  The  word  alien 
used  in  the  operative  part  of  deeds,  will  some- 
times  be  found  in  the  following  pages;  for 
after  undergoing  the  lik^  scrutiny  it  has  sus^ 
Uincd  the  very  high  character  of  being  the 
very  word  of  words  for  absolutely  parting  wiih 
the  whole  of  the  estate,  and  Giles  Jacob's  Old 
Law  Dictionary,  title  'Alienation,'  has  been 
cited  to  prove  it,  anil  yet  the  very  same  word 
has  been  condeioued  by  another  learned  writer 
M  being  altogether  useless.  A  fair  specimen 
18  here  given  of  modern  legi-logical  criticism 
npott  our  common  assurances,  which,  accord- 
lag  to  Lord  Coke,  on  account  of  their  plain- 
aess  and  simplicity,  should  be  expounded  ac- 
cordinj^  to  common  allowance,  without  being 
pryed  into  with  eagle's  eycs.d  If  it  should 
unfortunately  happen  that  those  forms  which 
have  been  sanctioned  by  the  collective  wisdom 
of  ages,  the  language  of  which  has  a  fixed  and 
definite  meaning,  are  made  to  give  way  to  the 
pn?ate  opinions  of  writers,  however  ingenious, 
the  consequence  will  be  universal  ignorance  and 
confa8ion,e  for  every  one  would  then  become 
wwer  than  the  law,  and  like  that  restless  man 
^novfouid  never  cease  to  wket,  whet,  and  whet 
*«  knife  till  there  was  no  steel  left  to  make  it 
wefitl  Wiih  respect  to  the  tenses,  'hath 
panted,  &c.'  and  'by  these  presents  doth 
pant,  &c.,'  they  have  also  been  retoined ;  and 
m  regard  to  the  past  tense,  contrary  to  the 
general  opinion  of  the  profession,  for  accord- 
ID?  to  the  text  writers  the  past  tense  should  be 
flucarded,  and  the  present  tense  alone  used, 
i^ttt  ifter  doe  consideration,  perhaps,  the  pro- 
priety of  using  both  tenses  may  be  discovered, 
*nd  if  80,  they  will  serve  to  prove  that  our 
'conveyancing  forefathers  had  moro  knowledge 
01  metaphysics,  as  well  as  of  law,  than  those 
''no  now  accuse  them  of  being  ignorant,  or 

^Rcl.  Nat.  44,  """^ 

*  2  Rep.  74. 

J;2?®  L^^"^""-  ^^^  5  /»«'''''''  ^^gifi^,  non  leges 
l^ittti  adaptantur,  a       >  s 


otherwise  not  ihe  most  shrewd,  that  la  to  say,- 
somethiiig  like  Master  Slender  In  the  Merrjf 
fFives  of  Windsor:* 

As  examples  of  Mr.  Crisp's  notes  we  give 
the  following  from  an  agreement  for  the  sale 
of  a  freehold  estate -« 

'*  When  the  Attorney's  Pocket  Book  was 
first  published,  contracts  or  agreements  were 
usually  made  under  seal ;  but  as  the  Statute  of 
Frauds  only  requires  signing,  it  haa  for  a  long 
time  been  established  that  sealing  is  not  ne- 
cessary. Under  contracts  or  agreements  an 
obligation  arises  on  both  sides,  and  they  ara 
the  subject  of  both  legal  and  equitable  pro- 
ceedings, by  means  of  which  the  parties  may 
involve  each  other  in  utter  ruin.  In  the  eye^ 
of  the  common  law,  executory  agreements  are 
looked  upon  as  personal  security,  entitling  the 
party  injured,  by  breach  thereof,  to  damages 
recoverable  by  an  action  of  covenant  if  there 
be  a  deed,  and  if  not,  by  an  action  for  breach 
of  contract,  but  as  a  trust  forms  one  part  of  the 
jurisdiction  of  equity,  that  Court  looks  upon 
what  is  agreed  to  be  done  as  actually  per- 
formed.s  and  the  vendor  as  to  the  land  is  there 
considered  as  a  trustee  for  the  purchaser,  and 
the  purchaser  as  to  the  purchase  money  a 
trustee  for  the  vendor  {  and  if  either  party 
refuse  to  perform  the  contract,  the  other  has 
the  election  of  two  remedies-<-he  may  either 
bring  an  action  for  damages,  or  file  a  bill  for 
specific  performance.  But  equity  in  making 
decrees  for  carrying  contracts  into  execution 
in  specie,  is  governed,  not  by  an  arbitrary 
discretion,  but  by  fixed  rules,  and  it  is  there 
established  that  every  agreement^  to  merit  the 
interposition  cfa  Court  of  Equity  in  iU  favour, 
must  6e  fair,  just,  reasonuhle,  bond  fide  ^  certain 
in  all  its  parts,  mutual,  useful,  made  upon  a 
good  or  valuable  consideration,  not  merely  volun^ 
tary,  consistent  with  the  general  policy  of  a  well 
regulated  society,  and  free  f^om  fraud,  circum- 
vention, or  surprise  I  or  at  least  such  agree- 
ment must,  in  its  effect,  ultimately  tend  to 
produce  a  just  end.  If  any  of  these  ingre- 
dients are  wanting,  or  that  object  be  not  in 
view.  Courts  of  Equity  will  not  decree  a  spe- 
cific performance.  Therefore,  if  there  be  any 
concealment  of  a  circumstance  disadvantageous 
to  one  party  to  an  agreement,  by  the  other,  so 
as  to  lead  the  former  into  a  misconception. 


'A  vendor,  according  to  an  old  proverb, 
needs  but  one  eye,  whilst  a  purchaser  requires 
a  thousand. 

K  Upon  this  ground  a  purchaser  was  com* 
pelled  to  complete  .the  purchase  of  houses 
which  were  swallowed  up  by  the  great  earth- 
ouakt  which  happened  in  Jamaica;  2  Pow 
Contr.  61.  In  Paine  v.  Afeller,  6  Ves.  349* 
the  contract  was  enforced  notwithstatdin?  the 
destruction  of  all  the  buildings  by  fire ;  and  a 
specific  performance  of  a  contract  for  sale  of  a 
life  annuity  was  lately  decreed,  although  the 
annuitant  was  dead  at  the  time  of  the  decree  • 
Kenney  v.  Hexham,  (5  Madd.  365,  * 
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that,  when  lugfreated  and  pro7ed«  will  be  a  lolld 
objection  to  decree  a  performance  in  specie. 
Poie,  Cont.  2  vol.  221.J» 

•'  Mr.  f/ayes  in  hia  C0ncUe  Conveyancer,  p.  1, 
has  ;;iven  a  genttal  precedent  of  a  contract  for 
aale  of  a  freehold  estate  containing  the  follow, 
in;;  stipulations,  after  referring  to  a  schedule 
comprising  the  parcels.  —  *  1.  Price.  2.  Valu- 
ation of  timber.  3.  Abstract  and  deduction  of 
title.  4.  Specification  of  incumbrances,  land- 
tax,  tithes,  modus.  5.  Acceptance  of  title  as 
to  part.  6.  Commencement  of  title  to  other 
part.  7*  No  title  to  other  part  but  vendor's 
conveyance.  8.  Such  title  to  other  part  as 
vendor  has.  9.  Derivation  of  title  to  other 
T»»rt  from  the  crown ;  evidence  of  exemption 
f  .'otn  tithes ;  in  case  of  non-exemption  vendor 
to  convev  tithes  or  make  an  abatement.  10. 
Proof  of  mo«lus.  11.  Title  undi>r  inclosure 
agreement.  12.  Indiscriminate  allotment  on 
inclosure.  13.  Allotment  in  lieu  of  open  field 
lands,  &c.  generally.  14.  A  ward  to  be  evidence 
of  seisin  in  fee.  15.  Evidence  of  seisin  where 
description  is  general.  16.  Root  of  title. 
17.  Payment  of  legacies  and  mortgage  delit, 
and  reconveyance  to  be  presumed.  18.  Pre- 
sumption as  to  surrender  of  terms.  19.  In- 
demnity by  bond  against  dower  and  annuity ; 
indemnity' against  annuity  by  impounding  part 
of  purchase  money.  20.  Production  of  copies 
in  lien  of  originals ;  covenant  to  produce  ;  de- 
fects in  former  covenants  to  produce.  21. 
Purchaser  not  to  reject  title  as  doubtful.  22. 
Recitals  in  deeds  of  a  given  age,  evidence. 
23.  Representations  to  terms.  24.  Attested 
copies,  &c.  25.  Journeys  to  inspect  deeds. 
2H.  Preparation  and  execution  of  conveyance, 
&ci  2/.  Vendor  to  vest  the  fee  in  himself  or 
a  trustee,  or  contribute  to  the  expense  of  con- 
veyance. 28.  Deeds,  &c.  to  be  delivered  or 
retained }  [vendor  to  retain  deeds  and  covenant 
to  produce]  }  [covenant  where  trustees,  &c. 
hold  deeds  ]  29.  Covenants  for  title.  30.  Pe- 
riods fixed  for  delivery  of  abstract,  kc. ;  op- 
tion to  avoid  sale  on  breach  of  contract.  31. 
.Vendor  to  clear  outgoings,  purchaser  to  pay 
for  crops,  &c.  32.  If  completion  delayed,  in- 
terest on  purchase  monev — occupation  rent 
for  lands  ou  hand.  33.  Compensation  for  de- 
iiciency  in  uuantitv,  &o.  34.  Expense  of  va- 
luations.' But  after  all,  the  learned  gentle- 
man's  previous  advice  to  both  buyer  and  seller 
is  not  to  enter  into  any  written  contract,  as  it 
is  almost  impossible  to  frame  one  so  strictly 
as  to  insure  its  completion  or  abandonment 
within  a  reasonable  time,  but  to  negociate  upon 
a  verbal  understanding  suggested  bv  the  dearly 
bought  experience  of  numerous  plaintiffs  and 
defendants  in  suits  both  at  law  and  in  equity 
for  the  enforcing  and  resisting  the  performance 
of  written  contracM." 


>>  This  principle  is  illustrated  bv  a  very  ap- 
posite instance,  namely,  that  of  a  female  slave 
clothed  in  the  dress  of  a  man,  and  offered  to  be 
hi.od  or  sold  in  that  character. 


ANSWERS  TO  CONVEYANCING 
QUESTIONS. 

To  the  Editor  of  the  Legal  Obserter. 
Sir, 
Allow  me  to  suggest  to  my  fellow-stadents 
that  the  "trying  flame"  of  this  "onleal" 
would  be  less  formidable,  and  the  prolMibilitv 
of  escapinsr  '*  unscathed  "  be  greatly  iucn^ase d, 
if  some  of  those  who  have  not  passed  were  to 
give  publicity  to  the  answers  they  write  in 
private,  and  thereby  afford  all  an  oppftrtunitv 
of  tH?ting  the  correctness  of  thrlr  answers.  If 
the  following  replies  to  the  q'lestions  on  con- 
veyancing  proposed  at  the  last  examination, 
{ante,  p.  104)  should  be  worthy  the  distinction 
of  a  place  in  your  valuable  periodical,  I  hope 
yon  will  give  them  an  insertion  pro  bonopnhdro. 

1.  An  advowson  is  the  right  of  presentation  to 
a  church  or  ecclesiastical  benefice.  2  Stew 
Black.  4,  Ist.  ed. 

2.  Borough  EnL'lish  is  a  custom  whereby  some 
tenements  held  in  burgage  desc*end  to  the 
youni;e9t  son,  and  not  to  the  eldest^  on  the 
death  of  the  father.    /^.  26. 

3.  The  difference  between  a  rent-charge  and  a 
rent  seek  is,  that  on  the  creation  of  the 
former  a  clause  of  diitress  is  added  to  ihe 
deed,  while  such  clause  is  omitted  on  the 
creation  of  the  latter.  Rcnts-aeck  mav, 
however,  be  distrained  for  by  virtue  of  the 
statute  4  G.  2,  c.  28.    lb,  2(»,  21. 

4.  If  a  person  convey  lands  to  another  on  con. 
dition  as  a  security  for  monev,  and  the  con- 
dition be  broken,  he  may,  oi'ider  certain  cir- 
cumstaaces,  redeem  the  premises ;  and  ibis 
privilege  is  denominated  his  equity  of  re- 
demption. Watk.  Prin.  of  Conv.  by  White. 
22^. 

b.  A  chattel  interest,  provi<Ied  it  be  not  le^s 
than  an  estate  for  years,  will  support  a  tcsIcnI 
rcmamder,  A  contingent  remainder  crannut 
be  limited  on  any  estate  less  tlum  a  freehold. 
Iht  1/5. 

6.  In  a  deed  if  there  be  two  clauses  so  totallv 
repugnant  to  each  other  that  they  cannot 
stand  together,  the  first  shall  be  receive*!  and 
the  latter  rejected;  wherein  it  differs  from  a 
wdl,  for  tlierc,  of  two  such  repugnant  clauses 
the  latter  shall  stand.  This  difference  is 
owing  to  the  different  natures  of  the  two  in- 
struments ;  for  the  first  deed  and  the  Ust 
will  are  always  most  available  in  law.  Again, 
It  IS  a  rule  of  construction  with  re^rard 
10  wdls  that  a  devise  be  most  favoiably 
expounded,  to  pursue  if  possible  the  will  of 
the  devisor.  And  therefore  many  times  the 
law  dispenses  with  the  want  of  words  in  de- 
vises  that  are  absolutelv  necessary  in  all 
other  instruments.  Wills  are  regarded  thua 
favourably,  because  they  are  often  drawn  op 
when  the  party  is  inops  contilii,  whereas 
deeds  nre  presumed  to  be  always  made 
with  great  caution,  forethought,  and  advice. 
2  Stew.  Black.  272. 

7.  Where  there  is  a  lease  for  a  term  of  years 
certain,  no  notice  is  necessary  to  put  an  cncl 
to  the  tenancy,   because  bo'th  panics  arc 
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aware  of  the  peiiod  fixed  for  its  detcrmioa- 
tion.    Chamber's  Tenants'  Law,  7^^» 

8.  The  tenant  holds  under  tlie  covenants  of  the 
former  lease  as  far  as  they  are  applicable  to 
bis  present  situation.    16.  289. 

9.  Where  there  is  an  exception  of  this  descrip- 
tion in  the  lessee's  covenant  to  repair,  it  ought 
to  be  stipolafed  that  the  lessor  shall  repair 
in  case  the  premises  are  dania<^ed  by  fire,  or 
the  particular  repairs  require  to  be  none ;  for 
the  exception,  or  itself,  will  not  bind  the  les- 
sor to  repur.     /ft.  406. 

10.  Copyhold  lands  are  transferred  by  surren- 
der, presentment,  and  admittance.  2  Stew. 
Black.  257— 26^ 

11.  A  feoflTment  may  be  defined  to  be  the  con- 
veyance of  corporeal  hereditaments  from  one 
person  to  another,  by  delivery  of  the  posses- 
sion of  the  hereditaments  conveyed,  and  evi- 
dencBd  by  an  instrument  in  writing.  But  in 
order  to  perfect  a  feoffment.  It  is  ai)solutely 
necessary  that  livery  of  seisin  be  given  to  the 
feoffee,  for  unless  this  be  done,  he  will  have 
but  an  estate  at  will.    /b.  211—212. 

12.  The  reading  of  a  Aecd  is  nei-essary  when 
any  of  the  parties  require  it ;  and  if  it  be  not 
dooe  at  his  desire,  the  deed  will  be  void  as  to 
bim.    /(.  206. 

13.  An  heir  apparent  is  one  whose  right  of  in- 
heritance is  indefeasible,  provided  he  outlives 
the  ancestor.  An  heir  presumptive  is  one, 
who,  if  the  ancestor  should  die  immediately, 
mjold  in  the  present  circumstances  of  things 
be  his  heir:  but  whose  right  of  inheritance 
may  be  defeated  by  the  contingfency  of  some 
nearer  heir  being  born.    /A.  136. 

14.  ^nccc99ion  per  siirpft  is  where  persons  take 
by  right  of  representation,  and  not  in  their 
own  right :  snccession  per  capita,  where  they 
take  in  their  own  right,  and  not  by  rivht  of 
representation.    /A.  139—140. 

15.  A  vested  legacy  is  one  which  the  testator 
intends  the  legatee  shall  have  at  all  events 
aud  one,  the  property  in  which  vests  in  the 
iesatee  on  the  death  of  the  testator.  A  con- 
tingent legacy  is  one  which  becomes  payable 
on  the  happening  of  an  uncertain  event,  and 
which,  if  the  legatee  die  pending  the  contin- 
gency, cannot  be  recovered  by  his  personal 
representatives.  Lector. 


LAW  OF  ATTORNEYS. 

TAXATION.— JURISDICTION. 

Whbrb  an  action  was  brought  against  an  at* 
[«rney,  and  he  pleaded  a  tet-off  of  his  bill  for 
btujincis  done  solely  in  a  Court  of  Equity,  the 
Uart  will  not  direct  his  bill  to  be  taxed.  This 
point,  which  is  somewhat  new^  arose  on  the 
loUowing  case. 

A  rale  mn  had  been  obtained,  calling  On  an 
Attorney  to  shew  cause  why  the  bills  of  costs 
njcmioncd  in  his  particular  of  set  off,  should 
not  be  taxed.  It  was  an  action  of  assumpsit,  to 
wuich  the  defendant,  an  attorney  and  solicitor, 
pleaded  part  payment  into  Court ;  and  a  set- 
««  of  his  costa  for  business  in  equity.  There 
^n  00  item  for  any  matter  transa^jtcd  out  of 


the  Court  of  Equity.  Mr.  Peacock  submitte  I 
that  the  Court  hud  no  jurisdiction  to  direct 
such  a  bill  to  be  taxed,  and  he  cited  Clutter- 
buck  V.  Combei,  6  B.  &  Ad.  400;  2  Nev.  & 
Man.  209;  and  Ex  parte  King,  3  Nev.  & 
Man.  437. 

On  the  other  side,  Mr,  Crompton  referred 
to  the  case  of  fFilliamt  v.  Griffith,  8  Duwl. 
P.  C.414.  The  case  of  fVcy mouth  s.  Knipe, 
5  DowL  P.  C.  495,  was  also  cited. 

Coleridge,  J.— This  was  a  rule  to  refer  bills 
of  costs,  which  the  defendant,  an  attorney,  had 
set  off  against  the  plaintiff's  demand,  to  taxa- 
tion ;  it  was  admitted  that  these  bills  contained 
no  item  of  business  done  in  this  or  any  other 
law  court,  but  were  composed  cniirely  of 
charges  for  business  done  in  courts  of  equity. 
It  was  not  contended  that  I  could  have  sent 
this  bill  for  taxation,  if  no  action  had  been 
broui^ht,  for  the  case  is  not  within  the  words 
of  the  statute,  and  it  is  now  settled  that  the 
Courts  have  not  any  general  common  law  ju- 
risdiction to  order  the  taxation  of  an  attornuy's 
bill ;  but  it  was  said,  the  existence  of  the  ac- 
tion,  and  the  attorney's  setting  the  lull  off  in 
the  action,  which  was  the  same  as  if  he  was 
suing  upon  it,  gave  the  Court  jurisdiction.  I 
am,  Imwever,  or  a  contrary  opinion ;  it  appears 
to  me,  that  no  business  having  been  done  in 
this  Court,  and  the  bill  containing  no  taxable 
item  at  law,  it  is  the  same  iu  principle  as  if  the 
bill  bad  been  wholly  for  conveyancing,  or 
wholly  for  work  done  before  a  committee  of 
the  House  of  Commons,  or  any  other  untax* 
able  matter.  When  a  bill  contains  even  a 
single  item  for  business  done  in  the  Court,  it 
has  become  the  inveterate  practice^  not  very 
reconcileablt  with  the  language  of  the  statute, 
to  refer  it  for  taxation  throughout  to  the  of- 
ficer of  our  Court,  though  the  residue  of  the 
work  charged  for  may  have  been  done  in  other 
courts  of  common  law,  or  in  Chancery,  and 
our  officer  then  procures  the  assistance  of  the 
oflicer*  of  other  Courts  for  the  taxation,  the 
whole  taxation  being,  however,  still  to  be  con- 
sidered as  his.  But  in  the  present  case  there 
was  nothing  on  which  the  jurisdiction  can 
attach.  I  agree  that  thereis  no  distinction  in 
this  respect  between  suing  on  the  bill  and  set. 
ting  it  off :  in  both  cases  I  apprehend  the  re- 
medy  is  by  an  a])plicaiion  to  the  Court  of 
Euuiiy  in  which  the  business  was  done.  The 
rule,  therefore,  will  be  disaharged.  Slater  v. 
Brookci,  9  Dowl.  P.  C.  349. 

The  Court  of  Queen's  Bench  will  not  direct 
the  bill  of  an  attorney  for  business  done  in 
Bankruptcy  to  be  taxed  by  its  own  officer. 

Martin  applied  for  a  rule  to  shew  cause  why 
an  attorney  should  not  deliver  up  certain 
books,  papers,  Ac,  to  the  assignee  of  a  bank- 
rupt; and  why  he  should  not  deliver  hisbUl  of 
costs ;  and  why  that  should  not  be  referred  to 
the  officer  of  this  Court  for  taxation.  The 
assignees  had  employed  the  attorney  in  que». 
tion  in  certain  matters  of  bankruptcy,  but  he 
had  subsequently  ceased  to  act  for  them.  The 
documents  in  question  remained  in  bis  hands, 
and  he  had  refused  to  deliver  them  up.     No 
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THE  STUDENT'S  CORNER. 

ADTANOE9. 

In  reply  to  the  case  stated  by  ''R.  C.  B.**  ia 
"  the  Student's  Corner/'  1  beg  to  refer  to 
Burton's  Compendium^  where,  at  p.  463,  n. 
there  is  the  following  statement : — *'  As  to  the 
nature  of  the  settlement,  or  advancement  of  a 
portion  intended  by  the  statute,  seeEdteardiv, 
Freeman,  2  P.  WiUiams,  435  ;  1  £q.  Cas.  Ab. 
149,  and  3  P.  Wms.  317,  note.  W.  S.  S. 

rOWBII  OP  A8SIGNBB8. 

In  December,  1831,  A.  B.  became  a  bank- 
rupt,  and  on  the  2l8t  of  January  following  C. 
and  D.  were  chosen  assignees  of  his  estate  and 
effects.  In  April,  1833,  without  the  concur- 
rence of  the  official  assignee,  (it  being  a  town 
bankruptcy,)  they  conveyed  to  F.  in  fee  the 
equity  of  redemption  of  certain  premises,  part 
of  the  bankrupt's  estate.  The  estate  is  now 
wished  to  be  dealt  with ;  but  it  is  thought  that 
the  conveyance,  being  without  the  concurrence 
of  the  official  assignee,  was  not  an  effectual 
conveyance.  Is  the  official  assignee's  concur- 
rence  in  the  arrangements  about  to  take  place 
essential  or  advisable  ?  S. 

RKNT  RBSBRVBD  PAYABLB  IN  ADYANCB. 

In  answer  to  an  enquiry  p.  106,  ante,  respect* 
ing  the  legality  of  reserving  rent  to  be  paid  in 
advance,  it  may  be  said  that  there  can  be  no 
doubt  of  the  legality  of  such  a  reservation. 
Hollands,  PaUer,2  biark.  161,  is  an  express 
decision  on  the  point.  A  reservation  of  this 
nature  is  sometimes,  and  ought  always,  to  be 
made,  where  the  term  is  for  an  uneven  period 
of  time :  at  for  twenty-one  years,  less  ten  days. 
If,  in  this  case,  there  be  the  usual  reservation 
of  rent,  payable  (quarterly,  or  half  yearly,  a 
question  would  arise  whether  any  rent  would 
be  payable  for  the  last  quarter  or  half  year, 
wanting  ten  days  of  the  term. 

A  reservation  of  rent,  payat)le  in  advance, 
gives  the  lessor  the  right  of  distress  for  the  last 


payment  of  rent  during  the  term:  in  onHaarv 
cases,  he  is  left  to  his  remedy  on  the  coTenant 
for  the  rent  due  at  the  expiration  of  the  term. 

0 — s. 


2(j5      Law  of  Attorneys. —the  Student*i  Comer ^—Seiections  from  Corretpondnce. 

doubt,  the  Court  would  compel  him,  as  one  of 
its  officers,  to  give  up  those  documents  and 
deliver  his  bill.*  With  respect,  however,  to  the 
taxation  of  that  bill,  it  was  doubtful  whether 
this  Court  could  grant  that  part  of  the  appli-^ 
cation.  The  effect  of  6  Geo.  4,  c.  16,  s.  14, 
was,  that  the  officers  of  the  Court  of  Bank- 
ruptcy should  determine  the  amount  of  the 
solicitors'  charges,  with  respect  to  matters 
in  bankruptcy,  though  as  to  charges  respecting 
any  actions  at  law  or  suits  in  equity  the  amount 
must  be  settled  by  the  proper  officer  of  the 
Court  in  which  the  business  had  been  trans- 
acted. 

Patteton,  J. — I  think  that,  with  respect  to 
the  taxation  of  the  bill,  you  must  apply  to  the 
Bankruptcy  Court,  as  this  Court  does  not  in- 
terfere wit&  matters  of  this  description  in  ano- 
ther Court.  The  remainder  of  the  rule  may 
be  granted. 

Rule  granted  accordingly.— /»  re  Hawker, 
9  Dowl.  P.  C.  189. 


8BARCH  FOR  JUD0MBNT8. 

By  1  &  2  Vic.  c.  110,  s.  13,  it  is  enacted  that  a 
judgment  already  entered  up,  or  to  be  hereafter 
entered  up,  agamst  any  person  in  any  of  her 
Maiesty's  Superior  Courts  at  Westmiaster, 
shall  ope.  ate  as  a  charge  upon  all  lands,  tene- 
ments, rectories,  advowsona,  tithes,  re&u, 
and  hereditaments  (including  lands  and  he- 
reditaments of  copyhold  or  customary  tenureX 
of  or  to  which  such  person  shall,  at  the  time 
of  entering  up  such  judgment,  or  at  any  time 
afterwards,  be  seised,  possessed,  or  entitled  for 
any  estate  or  interest  whatever,  at  law  or  in 
equity,  whether  in  possession,  reversion,  re- 
mainder or  expectancy,  or  over  which  luch 
person  shall,  at  the  time  of  entering  up  soch 
judgment^  or  any  time  afterwards,,  have  any 
disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  bi> 
own  benefit. 

Does  this  enactment  apply  to  leasehold  pro- 
perty, so  as  to  render  a  search  for  judgmeots 
necessary  on  the  purchase  of  such  property^ 
Has  this  question  any  bearing  upon  W.  L.  H'i 
query,  p.  139,  L.O.  vol.  xxi. 


SELECTIONS 
FROM  CORRESPONDENCE. 

8RPARATK  USB  OF  MARRIKJ>  WOMAN. 

It  appears  very  desirable  that  the  attention  of 
the  profession  should  be  particularly  drawn  to 
the  principle  upon  which  the  Lord  Chancellor 
decided  the  case  of  Tullett  v.  Armstrong,  as 
declared  by  himself  in  Newtends  v.  Fitpttfi 
4  Myln.  &  Cr.  417 ;  viz.  "  that  a  person  mar- 
rying a  woman  so  circumstanced  is  considered 
as  adopting  the  property  in  the  stote  in  which 
he  finds  it>  and  bouad  by  equity  not  to  dif- 
turb  it.*' 

This  reduces  the  question  to  a  matter  of 
contract,  and  relieves  it  from  the  anomaly  io 
which  it  would  appear  to  be  involved,  if  the 
solution  is  to  depend  simply  on  the  force  of 
the  words  creating  the  trust  for  separate  use. 

Having  insisted  upon  the  necessity  of  a 
contract,  in  the  few  observations  which  irere 
inserted  in  Vol.  19,  p.  408,  it  is  certainly  satis- 
factory to  find  that  his  Lordship  decided  the 
point  upon  that  ground.  M.  W. 

PRAGTICB. — PLAINTIFF^  RE8IDBNCI. 

To  the  Editor  of  the  Legal  Observer, 

Aa  It  is  part  of  your  province  to  notice  ana 
comment  upon  defects  in  the  practice  of 
the  courts,  1  make  no  apology  for  troubling 
you  with  the  following  case.  My  client  A, 
an  indorser,  is  sued  by  j4.,  the  alleged  in- 
dorsee of  a  bill.  B,  is  totally  unacquainted 
with  the  existence  of  such  a  person  as  /I-,  o<>^ 
can  he  by  ordinary  diligence  find  out  who  he 
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U,  what  fa  his  profession  or  business,  or  where 
he  lives.  Ai  the  commencement  of  the  action, 
I  applied  bv  letter  to  j4.'b  attorney  for  the  re-  / 
quired  information,  but  the  letter  was  unat- 
tended to  and  ill  no  way  noticed.  A.  has  since 
carried  on  his  proceedings  very  tardily,  and 
no  farther  attempt  was  made  to  ascertain  who 
and  what  he  is ;  but  recently,  notice  of  trial 
having  been  given,  it  became  of  some  im. 
portance  to  obtain  the  information.  A  sum- 
mons for  the  purpose  was  therefore  served  on 
A.*i  attorney,  and  on  the  hearing  of  it,  an  affi- 
davit in  support  made  by  i?.,  stating  his 
i^orance  of  and  inability  to  obtain  the  infor- 
mation sought,  was  produced  and  read.  The 
jndfrt  dismissed  the  application  on  the  g'round 
that  it  was  made  too  late.  The  plaintiff's  at- 
torney, sini^larly  enough,  withholds  the  In- 
formation sought. 

Supposing  that  this  decision  was  accordin;^ 
to  practice,  is  it  not  manifestly  unjast  that 
rach  a  rule  of  practice  should  prevail  ?  For 
what  possible  harm  can  result  to  a  plaintiff  by 
being  called  upon  at  any  stage  of  a  cause  to 
tell  who  and  what  he  is,  and  where  he  lives  ^ 
TheyieldinfT  of  such  information  can  never 
injure  a  suitor,  if  he  be  acting  honestly  and 
do  not  intend  deception.  There  is  no  doubt 
that  a  rule  not  to  admit  of  many  applications 
after  certain  stages  in  a  cause,  is  a  very  proper 
one,  and  a  relaxation  of  the  rule  in  some  in* 
stances  would  be  very  prejudicial  to  a  suitor. 
But  what  possible  mischief  could  happen  to  a 
plaintiff  by  being  required  to  disclose  that, 
which  every  man  who  has  not  a  bad  motive  for 
concealment,  would  volnntarily  disclose,  and 
which  a  defendant  has  a  clear  undoubted  right, 
which  no  time  ought  tu  operate  against,  to 
have  disclosed. 

This  is  an  injustice  in  practice,  which  ought 
to  be  removed,  by  making  it  imperative  on  a 
plaintiff's  attorney  to  give  {he  address  and  de- 
icription  of  his  client,  on  request,  at  any  stage 
of  the  proceedings  in  an  action. 

Fur  want  of  these  particulars  my  client  B. 
is  likely  to  suffer  injury,  and  there  appears  to 
be  no  redress. 

A  Constant  Rbader. 


ABOLITtOirOF  LffASB  FOR  A  TBAR. 

To  the  Editor  of  the  Legal  Observer, 
Sir, 
^  I  beg  leaFe  to  make  the  following  sugges- 
tion to  those  members  of  the  profession  vi^ho 
intend  availing  themselves,  of  the  act  lately 
passed  for  dispensing  with  the  necessity  of 
leases  for  a  year,  "it  being  expedient,"  (so 
saith  the  act)  '<  to  lessen  the  expense  of  con- 
veying freehold  estates,"  an  objeet  straagelv 
enough  attained,  by  leaviog  the  stamp,  still 
chargeable  on  the  release.  The  method  of 
inserting  in  the  release  the  re<tuired  notice  of 
the  act,  I  propose  to  be  in  the  granting  part 
thus :— "  He  the  said  A.  B.,  hath  Sfs^  and  ty 
these  presenfi,,  mads  and  esfecuted  in  punwancs 
0/ an  act  ^c,  (reciting  the  title- of  lheact)» 
doth,  ^c. 

In  the  belief  that  few  wiM  avail  thenMelves 
of  a  reform  so  unsatisfactory  t»  both  attorney 
»nd  client,.,  0«b,  &c. 

Another  correspondeBt  suggests  the  pro- 
priety of  introducmg  in  the  operative  part  of 
the  release  the  following  clause,  which  he  con- 
ceives will  give  the  best  effect  to  the  release^ 
and  ensure  its  operation  in  all  respects,  both  at 
law  and  in  equity,  as  if  the  releasing  parties 
had  executed  a  lease  for  a  year  :— 

In  the  actual  possession  of  the  said  A^-B. 
now  being,  by  virtue  of  these  presents,  made 
in  pursuance  of  an  act  of  parliament,  passed 
in  the  fourth  year  of  the*  reign  of  her 
present  majesty,  intituled  "  An  Act  for  rcn;. 
deringa  Release  as  effectual  for  ihe'convey>- 
ance  of  Freehold  Estates  as  a  Lease  and 
Release  by  the  same  parties.'^ 

Y.N.N..^ 

TITHE  COMMUTATION  COSTS.— P.  106. 

Where  there  is  no  provision  to  the  contrary^ 
there  is  no  doubt  that  the  toiicitor  for  the 
commutation,  and  not  the  surveyor,  is  entitled 
to  the  costs  of  preparing  the  engrossments  6f 
the  three  copies  of  the  apportionment  for 
deposit  in  the  Bishop's  Registry,  parish  chesty 
and  Tithe  Office.  A  common  charge  is  5s,  a 
skin,  exclusive  of  the  parehment.  A. 


FURTHER  ADMISSIONS,  Michaelmas  Term,  1841. 


COMMON  FLBA8 

Cierh's  Name  and  Residence. 
Shuter,  John  David,  67,  MUlbank  Street. 


To  whom  artialed,  assifrned,  8fc. 
David  Shuter,  67,  Millbank  Street. 


QUEBN  8  BENCH. 

Added  to  the  List  pursuant  to  Judged  Order, 
Aohcr,  Henry  Peter,  Fenchurch  Street.  James  Weston,  Fenchurch  Street. 

Howell,  Abraham,  Welchpool.  Joseph  Jones,  Welchpool. 

Homer,  Francis,  Liverpool.  Henry  H.  Statham,  Liverpool. 

Teesdale,  John  Marmadukc,  Fenchurch  Street.    John  Tecsdale,  Fenchurch  Street. 
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Superior  Courts : — Lord  Chancellor  i  and  Vke  Chancellor^i  Courts. 


SUPERIOR  COURTS, 


Eorlr  C^anrtllor'nr  Court. 

IK  LDNAnT. — LUNATIC*«  WIFE. 

in  the  execatien  of  a  commmion  of  lunncy^ 
the  lunnticU  wife,  although  »he  admits  his 
VMoundneu  of  mind,  will  be  nf hired  to 
attend  effectualljf  by  her  counsel,  with  a 
view  to  fie  the  period  from  which  the  un* 
soundness  commenced  i  but  it  will  depend 
on  the  return  to  the  writ  whether  her  costs 
will  be  allowed, 
Mr.  Girdlestone  and  Mr.  Busk  supported  a 
petitioD  on  behalf  of  Mrs.  Parkinson,  the  wife 
of  the  person  into  whose  soundness  of  mind  a 
toinmission  hail  heen  issued,  to  he  executed  at 
Norwich  in  the  conrse  of  next  inooth.    Mrs. 
Parkinson  allowed  that  her  husband  was  insane. 
The  prayer  of  the  petition  was,  that  Mrs.  Par- 
itB<oa  mtfirltt  be  permitted  to  attend  by  counsel 
at  the  execution  of  the  commissioo,  for  the 
protection  of  her  interests,  and  that  the  com- 
juission  mi^bt  lie  postponed  till  the  2d  of  Au- 
l^ust,  in  order  that  she  mig^ht  have  the  benefit 
•of  counsel  after  the  Norwich  assizes.    They 
mentioneii  a  case  in  Mr.  Sheiford's  Treatise 
on  Lunatics,  /n  re  Clement,^  in  which  a  wife 
^vas  allowed  to  attend  by  counsel  at  the  execu- 
tion of  the  commission. 

Mr.  fVhitmursh,  contrh,  did  not  dispute  the 
wife's  ri^ht  to  attend,  but  observed  that  there 
was  no  reason  to  postpone  the  commission. 

The  Lord  Chancellor  granted  the  prayer  of 
the  petition  in  both  poinU  ;  but  he  desn-ed  it 
not  to  be  understood  that  in  giving  his  sanction 
to  the  petitioner's  attending  by  connsel,  her 
costs  would  be  allowed.  That  matter  would 
depend  oh  the  return  to  the  writ. 

/«  re  Parkinson,  Ex  parte  Mrs,  Parkinson, 
Jttue28tli,  1841. 


JBitt  Cftaitfciror'iJ  Court. 

f.EGATEES,  CLAIAI6  OP,  TO  RBAL  B8TATB  IN 
TflB  HANDS  OF  A  PURCHA8BR.— PRAC' 
TICK.-* PARTUS 8. — StPPLBMBNTAL  BILL. 
— RECBIVBR. 

Habere  several  estates,  devised  sul^ect  to  the 
payment  of  certain  legacies,  have  been  sold, 
and  the  purchases  of  all,  except  one,  hare 
been  completed,  that  one  in  primarily  liable 
to  the  payment  of  such  of  the  legacies  as 
remain  unsaiitfied,  and  the  purchase  money 
for  it  must  he  exhausted  before  any  claim 
can  be  made  on  the  other  purchasers, 

if  the  bill  state  that  there  were  other -estates, 
aevised,  and  charge  that  they  were  also 
liable  to  ihe  legacies,  and  the  Maker's  re- 
port, made  in  pursuance  of  the  decree  on  the 
hearing,  find  that  there  were  suck  other  es- 
tates, tke  Court  will,  on  an  oftfection  being 
taken  for  want  of  parties,  tarder  the  purcha- 
eers  of  Jhem  to  be  brouirht  t^efore  the 
Court  by  supplemental  bill;  but  it  to  not 
meeessary  to  make  the  original  defendants 
parties  to  such  bilL 

^  Shelf ord  on  Lunacy,  p.  90, 


Jn  order  will  be  made  at  tke  kearing  for  m 
receiver,  although  the  bill  does  not  pray 
that  a  receiver  may  be  appoitUed, 

The  bill  iu  this  case  was  filed  by  certain  le- 
gatees and  other  persons  beneficially  interested 
in  the  estate  of  the  testator  named  in  the 
pleadings,  and  it  prayed  that  the  usuil  ac- 
counU  of  his  estate  might  be  taken,  and  that 
the  estate  might  be  adrainisterect  and  the 
debts  and  legacies  paid.  The  testator  devised 
the  estate  in  question  subject  to  debts  and  le- 
gacies. A  decree  was  made  and  a  reference 
ord<*red  to  the  Master  to  take  the  accounts, 
who  by  hia  report  rettified  thai  several  of  the 
testator's  estates  had  been  «old  and  the  pur. 
chases  completed,  but  lliai  the  purchase  of  one 
which  had  been  sold  to  the  defendant  Ho4deo, 
was  not  yet  completed.  On  these  facts  being 
stated  to  the  Chancellor  when  the  cause  was 
heard  on  further  directians,  and  an  objecUon 
being  tukcn  for  want  of  parties  his  lordship 
ordered  the  cause  to  stand  over,  with  liberty  to 
the^  plaintiffs  to  file  a  supplemental  bill,  llie 
plaintiff's  accordingly  filed  such  supplemental 
bill,  to  which  thev  made  the  other  purchasers 
defendants,  Itut  did  not  make  the  defendant 
Holden  a  party  to  it;  aod  the  original  and 
supplemental  bill  now  came  on  for  hearin^r. 

h,  Bruce  Jkiii\  IFhitmanh,  senr.  and  junr, 
for  the  plnintitfs,  contended,  that  although  it 
might  not  be  necessary  to  eiifurce  thrir  claims 
against  the  defendants  to  the  supplemental 
bill  who  had  completed  their  purchases*  yet 
that  unless  the  defendants  to  the  original  suit 
who  had  not  yet  completed  would  undertake 
to  satisiv  their  demands,  they  were  entitled  to 
keep  all  parties  who  were  possessed  of  any 
part  of  the  testator's  estate  before  the  Court. 
\Viih  regard  to  any  of  the  defendants  to  the 
supplemental  bill  whom  the  pluintiflfs  had  eup- 
po:»ed  to  be  interested,  but  who  proved  not  to 
be  in  the  situation  of  accountin:;  parties,  the 
bill  must  be  dismissed  as  against  them  at  the 
expence  of  the  plaintiff. 

Hich'irds,  Chandless,  and  Bacon  for  several 
of  the  defendrtnts  who  had  coro(ileted  their 
purchases,  insisted  that  no  claim  could  be 
made  against  their  clients,  inasmuch  as  the 
greater  part  of  their  respective  purchase  monies 
had  been  applied  in  satisfaction  of  incum- 
brances upon  the  estatrs.  But  even  if  that  had 
not  been  the  case,  the  last  estate  sold  mu^t  lie 
liable  in  a  contract  like  this,  (Sugd.  V.  &  P. 
V.  3.  p.  435.)  And  it  was  also  clear,  that  where 
there  arc  concealed  incumbrances,  the  latest 
purchaser  cannot  call  for  contribution  against 
former  purchasers,  (Sugd.  V.  &  P.  v.  2,  p.  4S7.) 
Besides,  it  was  in  evidence,  that  Elizabeth 
Rogers,  one  of  the  parties  beneficially  inter- 
ested,  had  released  all  her  right  and  interest, 
and  yet  she  was  joined  as  a  co-plaintiff'.  In 
this  suit,  therefore,  the  plaintiffs  could  obtain 
no  decree;  for  it  had  been  expressly  deter- 
mined by  the  present  Chancellor  when  Master 
of  the  Rolls,  in  Bill  v,  Cureton,^  that  where  a 
plaintiflT  associates  himself  with  a  co  plaindff 
I  who  has  no  title,  he  cannot  in  that  suit  obtain 


I 
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Digitized  by 


Ljoogle 


Superior  Ccurt$ :  Vice  Chancdlcr'i  Court:  Qfteen'g  &nch. 


any  relief,  nhhon^h  he  might  In  a  soil  in  which 
he  was  sole  pUiutitf*  be  enlitlcd  to  a  decree. 

TirmpU,  Girdlettone,  and  Roupell  for  the 
defendants  Holder  and  Oliver,  who  claimed  in 
rasped  of  that  portion  of  the  nroperty  which 
had  not  been  conveyed,  urgea  the  harcUhip 
of  imposing  on  one  estate,  burthens  which 
ou^ht  to  l>e  borne  equaliy  by  alL  Where  there 
is  no  concealment,  all  parties  are  ecjuslly  liable; 
and  ao  the  I^rd  ChaneeHor  had  held  in  this 
case,  for  he  had  expressly  said  that  if  estates 
are  devised  to  three;  parties,  subject  to  charges, 
they  are  all  equally  liiible,  and  there  is  no  dif- 
ference if  they  are  devised  only  to  one.  All 
the  defendants  were  aware  of  the  contents  of 
the  will,  and  it  was  not  pretended  that  the  de- 
fendants who  claimed  to  be  exempt,  could  show 
any  just  groiuids  for  shifting  the  burthen  from 
themselves,  except  such  as  were  suggested  by 
the  accident  of  thtir  having  completed  their 
purchases.  There  should  at  all  events  be  aa 
enquiry  as  to  the  extent  of  the  liabilities  of  the 
respective  defendants  who  were  possessed  of 
the  testator's  estate. 

The  yice  Chanceili^  said  there  could  be  no 
doubt  of  the  property  in  the  hands  of  Holder 
and  Oliver  being  in  the  first  place  liable  to  the 
legacies ;  and  the  Court  would  make  a  decla- 
ration to  that  effect,  and  decree  a  sale  of  that 
property,  and  an  aciount  of  the  rents  and 
jM-ofiu.  If  the  plaintiffs  chose  to  dismiss  the 
bill  against  the  other  defendants,  they  were  at 
liberty  to  do  so ;  but  if  otiierwise,  they  must 
continue  before  the  Court,  and  their  costs 
most  be  reserved.  There  must  also  be  a  re 
ceivcr. 

Temple  suggested  that  the  bill  did  not  pray  x 
receiver ;  but  his  Honour  said  that  was  of  no 
consequence  at  the  hearing,  although  such  an 
objection  might  be  urged  on  a  motion  for  a 
receiver. 

[All  objection  was  taken  during  the  bearing 
l>y  the  counsel  for  the  defendants  Holder  and 
Oliver,  on  the  ground  of  their  not  being  made 
parties  to  the  supplemental  suit,  they  insisting 
that  they  had  no  means  of  knowing  what  the 
efiect  of  that  suit  might  be,  and  that  its  opera- 
ration  must  therefore  be  deemed  confined  to 
the  parties  against  %vhom  it  was  filed ;  but  the 
flee  Chancellor  held  that  it  was  to  be  con- 
sidered as  part  of  the  original  record,  and  that 
the  intent  of  it  being  simply  to  bring  the  other 
purchatters  before  the  Court,  there  wms  nothing 
of  nliich  tlicy  required  to  be  informed.] 
Rogert  V.  Rogea^  June  5th  and  7th,  1841 

[Before  the  four  Judges.] 

CRIM.  C02I. 

Though  a  husband  and  tef/e  map  he  iiving 
grparafe  from  each  oiher,  under  a  deed 
prnposed  and  executed  np  the  hushtind,  hui 
not  executed  hy  the  vi/e,  and  though  other 
cireumitaneeM  exut  to  »heto  that  it  was  the 
huMhund'e  deiire  that  they  thould  be  sepn- 
rate,  yet  he  can  maintain  an  actum  for 
criminal  lonvtrsation  against  a  person  for 
an  adutiery. commute  t  u/lerthfiepaMion. 
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This  was  an  action  for  criminal  conrersatioa 
with  the  plaintiff's  wife.  The  cause  was  tried 
before  Lord  Denman^  at  Westminster,  in  the 
sittings  after  Trinity  Term,  when  it  appeared 
that  the  plaintiff  had  become  acquainted  with 
the  ladvin  1834,  that  he  had  seduced  her  and 
she  had  a  child  in  June,  1835.  He  then  re- 
fused to  marry  her»  but  finally  did  so  in  Feb. 
1836.  In  the  course  of  a  shurt  time,  quarrela 
haying  arisen,  he  proposed  a  separation,  she 
objected  to  it,  but  a  separation  did  actually 
take  place,  llie  parties,  however,  again  came 
togetlier,  and  lived  as  husband  and  wife  till 
Aug.  1837*  when  the  husband  again  proposed 
a  separation,  and  desired  that  a  deed  of  sepa« 
ration  might  be  prepared.  The  wife  again  re- 
fused to  consent  to  the  separation,  but  the  deed 
was  prepared,  and  the  husband  signed  and  exe- 
cuted it.  The  wife  still  refused  to  execute  the 
deed,  but  a  separation  did  actually  take  place 
in  the  month  of  August.  In  1839  the  adultery 
was  proved  to  have  taken  place.  It  was  sub- 
mitted that  the  plaintiff  could  not  maintain  4he 
action  as  he  had  abandoned  his  wife,  and  thus 
so  far  as  he  was  concerned,  put  an  end  to  the 
consortium,  the  loss  of  which  was  the  very  gist 
of  the  action.  The  Liord  Chief  Justice  refused 
to  stop  the  cause,  but  he  left  the  facts  to  the 
jury,  and  asked  them  whether  they  believed 
that  the  hui»1>and  had  permanently  abandoned 
his  wife.  The^ury  did  not  answer  this  question 
in  the  terms  m  which  it  was  put,  but  found 
the  phiintiff  had  "  morally  deserted  his  wife/' 
and,  on  the  general  merits  of  the  ca«e,  re« 
turned  a  verdict  for  the  plaintiff,  damages'  one 
farthing.  A  rule  had  since  been  obtained  to 
set  aside  this  verdict  and  enter  a  nonsuit,  on 
the  ground  that  the  action  %vas  not  roaintaina- 
ble,  or  have  a  new  trial  on  the  ground  that  the 
jury  had  impropcrlv  refused  to  answer  the 
question  which  had  been  put  to  them. 

Mr.  Thesiger  and  Mr.  Here  shewed  cause 
against  the  rule.  The  mere  separation  of  hus- 
band and  wife  does  not  put  an  end  to  the 
rights  of  the  former,  nor  prevent  him  from 
maintaining  an  action  like  the  present.  The 
right  of  action  here  exists  in  virtue  of  the  re- 
lation of  character  between  the  parties.  FMr 
Justice  Pa//eMA.~That  argument  would  go 
the  length  of  shewing  that  if  a  party  bad  wil- 
fuUv  been  a  party  to  his  own  dishonour,  he 
could,  nevertheless,  in  virtue  of  the  mere  re- 
lation of  husband  and  wife,  maintain  this  ac- 
tion.] No,  he  cannot  maintain  the  action 
without  flMJwing  that  he  came  into  Court  with 
clean  hands.  [Mr.  Justice  Patteson.^But  is 
he  not  in  some  way  a  party  to  his  own  dis- 
honour if  he  abandons  his  wife.]  He  cannot 
be  so  considered,  for  the  Court  can  only  look 
to  what  must  be  deemed  the  necessary  conse* 
queuces  of  such  a  separation,  and  adultery  is 
not  one  of  them.  A  defence  that  a  man  was 
a  party  to  his  o^vn  di>lionour  is  equivalent  ton 
defence  ol  hccpse,  aud  that  ought  to  be  placed 
on  the  record.  That  has  not  been  done  here 
1  here  could  be  no  permanent  abandonment  ih 
this  case,  for  the  wife  refused  to  execute  the 


•  6  Term  Rep  357. 


Digitized  by 


Google 


206 


ISitperior  Cxmrii:  Queen's  Bench, 


deeil  of  separation.  fTeedon  v,  TSmbreii,^  and 
the  cases  which  followed  it,»>  were  overruled 
in  Chambers  ▼.  Coulfield,^  shewing  that  an  ac* 
tion  of  this  sort  is  maintainable.  Even  after 
a  separation,  a  husband  has  an  interest  in  th^ 
wife»  for  he  may  be  compelled  to  support  the 
children  she  may  have.  He  has^  therefore,  an 
interest  to  see  that  she  has  no  illegitimate 
children*  The  law  will  not  suppose  a  separa- 
tion between  husband  and  wife  to  be  perma- 
nent, and  any  act  of  either  party  is  allowed,  at 
anv  moment,  to  put  an  end  to  such  separation. 
What  had  been  done  here  did  not  therefore 
amount  to  an  abandonment,  and  the  plaintiff 
is  entitled  to  maintain  the  action. 

Mr.  Erie  and  Mr.  ff^atson,  in  support  of  the 
rule.-— The  husband  here,  against  the  consent 
of  the  wife,  separated  himself  from  her,  and 
continued  so  separated  up  to  the  time  of  the 
adultery,  contrary  to  her  entreaty,  and  without 
anv  reason  or'  excuse :  so  that  he  himself 
wilfully  deprived  himself  of  the  society  of  his 
wife.  There  may  be  a  husband  who  from 
caprice  or  still  more  wicked  motives,  may  drive 
Lis  wife  from  his  home,  and  may  then  look 
after  her  with  no  other  feeling  nor  interest 
than  that  of  discovering  ground  for  a  complaint 
of  adultery  on  which  to  raise  a  suit  for  a  di- 
vorce. Is  such  a  state  of  things  to  be  encou- 
raged? Lord  Kenyon's  judgment  in  fFeetlon  v. 
V.  Timbreli,^  is  important  on  this  point,  for  it 
proceeds  on  the  principle  that  the  very  gist  of 
the  action  is  the  loss  of  the  society  of  the  wife ; 
and  where  the  plaintiff  was  by  his  own  act  de- 
prived of  that  society,  he  cannot  complain  of 
any  such  loss.  Chambers  v.  Coulfield,^  did  not 
overrule  that  case,  but  proceeded  entirely  on 
the  particular  circumitances  there  proved. 
fainter  v.  Hennf  decided  that  a  husband  by 
totally  and  permanently  giving  up  the  ad- 
vantage of  his  wife's  society,  deprived  himself 
of  the  right  to  a  verdict  in  an  action  of  this 
kind.  Hodges  v.  IVindhamfi  Duberley  v.  Gun- 
ning fi  are  all  in  point  to  shew  that  where  the 
adiulery  does  not  occasion  to  the  husband  the 
loss  of  the  wife's  society,  he  cannot  maintain 
an  action.  [Mr.  Justice  Paiieson, — ^Suppose  a 
womnn  had  left  her  husband  without  any  ar- 
rangement whatever,  and  then  chooses  to  re- 
turn ;  but  pending  the  separation,  she  has  com- 
mitted adultery,  could  it  be  said  that  the  act 
of  adultery  was  the  cause  of  the  loss  of  the 
consortium  ^1  In  that  case  the  loss  of  the  con. 
soriium  would  not  be  the  consequence  of  the 
husband's  own  wrongful  act*  [Mr.  Justice 
Patieson, — ^"i'hen  is  it  necessary  to  raise  your 
present  argument  that  the  loss' of  the  consor- 
tium should  be  the  result  of  the  husband's 
conduct?]  It  is;  and  that  misconduct  does 
exist  here.  The  ground  for  a  nonsuit  is  there- 
fore complete.  Then,  as  to  the  new  trial,  it  is 
clear  that  there  was  a  total  abandonment  of 

^  Hodges  V.  fflndham,  Peake,  39 ;  BarteU 
lot  V.  Harshen,  Pcake,  7« 
c  6  East.  244;  2  Smith,  356. 
*  5  Term  Rep.  367.  •  6  East,  244. 

'  4  Car.  &  Pay.  494.  f  Peake,  39. 

^  4  Term  Rep.  65. 


the  wife  by  the  husband,  and  the  Jury  ou^ht  to 
have  found  that  fact  upon  the  evidence  given 
at  the  trial. 

Lord  Denman,  C.  J. — It  appears  to  me,  that 
this  defendant  has  failed  to  establish  his  title 
to  a  nonsuit.  I  cannot  conceive  any  case  in 
which  it  can  be  said  that  a  husband  can  be  aU 
together  denuded  of  all  interest  in  the  wife's 
conduct.  Though  it  may  be  true  in  this  case 
that  he  was  not  residing  with  her,  and  in  that 
sense  of  the  expression  was  not  in  the  enjoy, 
ment  of  the  consortium ;  yet  if  we  were  to  say 
that  that  fact  alone  was  to  defeat  the  rig'ht  of 
action,  some  most  absurd  and  extraordinary 
consequences  would  follow.  Any  separation, 
whatever  might  be  the  motive  of  advaotage, 
health,  or  comfort,  would  then  be  suflSctent  to 
defeat  the  action.  Separation  is  undoubtedly 
a  circumstance  which  the  jurymen  are  boun^ 
to  take  into  their  consideration  as  diminishing 
the  amount  of  injury  which  the  husband  has 
sustained  from  the  loss  of  the  wife's  society. 
This  event,  and  the  attendant  circumstances, 
have  been,  and  as  I  think  properly,  submitted 
to  the  consideration  of  the  jury  in  the  present 
case,  and  the  jurymen  have  found  low  damages, 
such  as  rational  men  might  have  been  expected 
to  give.  Then  the  question  is,  whether  a  new 
trial  is  to  be  granted  because  the  jury  declined 
to  give  a  specific  answer  to  the  ouesiion  whe- 
ther the  husband  had  permanently  abandoned 
the  wife.  The  answer  was,  that  he  had  "  mo- 
rally deserted  "  her.  There  could  be  no  other 
answer,  except  on  a  positive  intimation  by  the 
husband  to  that  effect.  If  be  had  distinctly 
intimated  that  he  no  longer  chose  to  take  any 
care  or  interest  about  his  wife,  and  his  conduct 
had  been  in  accordance  with  the  intimation, 
the  question  as  to  the  conseouence  of  an  aban- 
donment might  then  have  arisen  ;  but  the  jury 
had  a  right  to  refuse,  in  any  other  way,  to  an- 
swer the  ouestion  put  to  them  without  proof 
of  any  such  intimation  having  been  given.  I 
think,  therefore,  that  there  is  no  ground  for  a 
new  trial.  On  both  grounds,  consequenUy, 
the  rule  must  be  discharged. 

Mr.  Justice  Patteson.-^A  most  important 
question  has  been  treated  of  in  the  argument 
in  this  case ;  but  the  facts  here  do  not  properly 
raise  that  question.  fFeedon  v.  Timhrell  has 
been  referred  to  as  if  it  was  necessary  that  we 
should  adopt  the  doctrine  laid  down  in  that 
case,  or  overrule  it.  But  it  is  not  necessary 
for  us  to  do  either  the  one  or  the  other.  We 
need  not  go  further  than  the  circumstances  of 
this  case  require.  I  do  not  think  that  in  this 
case  the  defendant  is  entitled  to  a  nonsuit.  In 
the  first  place,  there  is  not  here  any  deed  of 
separation.  There  was  a  deed  prepared,  which 
the  husband  executed,  but  which  the  wife  re- 
fused to  execute.  So  that  here  was  no  sepa- 
ration by  mutual  consent,  and  tlterefore  no- 
thing on  which  the  question  could  be  raised. 
There  is  nothing  by  which  the  parties  mutually 
agreed  that  they  would  not  any  longer  live  to- 
gether. He  may  have  forsaken  her  for  a  time, 
or  for  ever ;  but  there  is  nothing  to  show  that 
it  was  the  declared  intention  of  both  parties 
never  to  come  together  again.    It  seems  to 
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me,  therefore,  that  we  are  not  here  called  on 
to  My  whether  the  decisioo  in  f^eedony.  Tim- 
brell  is  gpood  or  bad,  for  the  same  state  of  facts 
does  not  exist  in  both  cases.  Then  comes  the 
question  as  to  the  new  trial.  On  this  point  the 
question  in  this  case  was  put  to  the  jury  in 
nearly  the  same  language  as  in  the  case  of 
Winter  v.  Ede^  and  the  jury  refused  to  answer 
the  qnestion  in  the  terms  put  to  them.  We 
do  not  know  what  is  the  nieaninfj^  of  morally 
desertingf  the  wife.  If  the  jury  had  answered 
the  quMtion  to  the  form  put  to  them  in  the 
affirmatire,  there  might  have  been  a  question 
whether  there  ought  not  to  be  a  new  trial,  on 
the  frroood  that  the  verdict  was  against  the 
eridence  in  the  cause.  I  do  not  think  that  the 
qoettion  of  law  now  submitted  to  us  is  pro- 
perly raised  in  this  case,  and  therefore  that 
there  cannot  be  a  nonsuit.  Nor  can  there  be 
a  new  trial ;  for  even  if  the  mle  in  fFeedon  v. 
Ttm^ell  U  right,  the  circumstances  here  do 
not  bring  this  case  within  the  rule. 

Mr.  Justice  fflliiamt  concurred. 

Rule  discharged.' — Dundas,  clerk  v.  Hoey, 
T.T.1841.    Q.  B.F.J. 


Quren'ir  38fnd|  ^xiuXitt  Court. 

CAFIA8    AD     SATISFACIENDUM.  —  TESTATUM 
CLAUSE. — IRRBOULARITT. — ^MULLITT.— 
PBI80MBR. — INCHES. 

If  a  writ  of  testatum  capias  ad  satisfacien- 
dum If  issued  into  a  county  different /^om 
that  in  which  the  venue  is  laid  in  the  action, 
without  a  previous  original  writ  ^capias 
ad  satisfaciendum,  it  is  an  irregularity 
merely,  and  not  a  nullity,  and  consequently 
a  delay  of  six  years  in  moving  to  take  ad' 
vantage  of  ike  irregularity  amounts  to  such 
laches  as  renders  it  unavailable  to  the  de- 
fendant,  although  a  prisoner. 

In  this  case  an  action  had  been  brought 
a^inst  the  defendant,  and  the  venue  was  laid 
in  the  city  of  London.  Judgment  having  been 
obtained,  the  plaintiflT,  without  suing  out  an 
orijrinal  writ  of  capias  ad  satisfaciendum  into 
the  dly  of  London,  issued  a  writ  of  testatum 
C9pias  ad  saiitfaciendum  into  the  count?  of 
Surrey.  This  was  in  the  year  1836,  and  the 
defendant  was  accordingly  taken  on  the  writ ; 
from  that  time  to  the  present  Trinity  Term 
be  remained  in  custody. 

Archhold,  at  the  beginning  of  the  term,  ap- 
plied for  a  mle  to  shew  cause  why  the  defen- 


^  See  the  principle  of  law  stated  by  Lord 
Tenterden  in  Halt  y.  Hollander,  4  Bam.  & 
Crei.  663.  See  also  Warrender  v.  fVarrender, 
2  Clark  &  Fmnelly,  where  Lord  Brougham 
(p-  526)  in  delivering  the  judgment  of  the 
House  of  Lords,  said — "  So  far  has  the  legal 
presumption  of  cohabitation  been  carried  by 
the  Common  Law  Courts  that  the  most  formal 
leparation  can  only  be  given  in  evidence  in 
mitigation  of  damages,  and  not  at  all  as  an 
answer  to  an  action  for  criminal  conversation, 
the  ground  of  which  is  the  alleged  loss  of  com- 
fort m  the  wife's  society.** 


dant  should  not  be  discharged  on  the  ground 
of  the  courise  which  the  plaintiff  had  pursued 
with  respect  to  the  execution,  in  not  suing  out 
an  original  writ  of  capias  ad  satisfaciendum 
previous  to  suing  out  a  writ  of  testatum  capias 
ad  satisfaciendum,  A  rule  nisi  for  that  pur- 
pose having  been  granted, 

Fortetcue  now  shewed  cause,  and  contended 
that  the  omission  in  question  only  amounted  to 
an  irregularity :  it  was  a  defect  which  might 
be  amended  between  the  granting  the  rule  and 
the  shewing  cause  against  it.  If  it  was  an 
irregularitv,  tlie  lapse  of  time  since  it  had  been 
committea  completely  cured  it.  The  writ  had 
been  put  in  force  six  years,  and  the  defendant, 
if  he  intended  to  make  any  objection  to  the  pro- 
ceeding, by  virtue  of  which  he  was  in  custody, 
should  have  applied  earlier.  The  present  rule 
ought  therefore  to  be  discharged. 

Archbold  supported  the  rule.  The  writ  of 
testatum  capias  ad  sutiffaciendum  being  issued 
into  a  county  in  which  there  was  no  judgment 
to  support  it,  must  be  considered  as  a  nullity. 
Being  a  nullity,  it  was  no  objection  that  the 
defendant  had  lain  by  so  many  years  without 
moving  for  his  discharge.  It  was  a  well-estab- 
lished mle  of  practice  that  the  lapse  of  time 
cured  an  irregularity,  but  not  a  nullity.  This 
being  a  nullity,  no  laches  existed  on  the  part 
of  the  defendant^  which  cured  the  defect  in  the 
plaintiff's  proceedings ;  the  defendant  was  con- 
sequently entitled  to  his  discharge  out  of  cus->> 
tody  as  to  this  action. 

frightman,  J.,  was  of  opinion  that  the  ob- 
jection taken  only  amounted  to  an  irregularity, 
and  consequently  that  the  lapse  of  time  would 
waive  it.  In  this  case  six  years  had  elapsed 
since  the  defendant  had  been  taken  on  the 
supposed  defective  process ;  that  was  quite  a 
sufficient  lapse  of  time  to  operate  as  a  waiver. 
The  present  rule  must  consequently  be  dis* 
charged. 

Rule  discharged.— ATariitf  v.  Haddon,  T.T; 
1841.    Q.B.P.a 


RRFBRBNCB  TO  IIA8TBR.— DRAWING  UP  RULB. 
— ALTKBIKG  RULB. 

j4  rule  was  made  absolute  for  referring  it  to 
the  master  to  determine  what  was  due  on  a 
certain  account;  but  the  Court  refused  to 
permit  the  sum  when  ascertained  to  be  in- 
troduced into  the  rule. 
In  this  case  a  rule  niW  was  obtained  to  refer 
it  to  the  master  to  ascertain  what  was  due  fur 
money  and  costs  to  the  party  applying. ,  No 
cause  being  shewn  againt  it, 

J.  fF.  Smith  applied  that  the  mle  might  be 
made  absolute,  and  that  the  sum  due,  when  the 
master  should  have  determined,  should  be  in- 
troduced into  the  rule  so  made  absolute. 

fFightman,  J.,  thought  that  he  could  not 
grant  such  an  application^  as  the  rule  would  be 
made  absolute  to-day,  and  the  sum  be  hereafter 
ascertained. 

Rule  absolute.— £*/>ar<e  C(Mr,T.  T.  1841. 
Q.  B.  P,  C. 
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MISCELLANEA. 

ELOQUENCE  OF  BURKE. 

f^fffff  —He  has  heard  a«  well  as  I,  that  when 
great  honours  and  great  emoluments  do  not 
win  over  this  knowledge  (of  law)  to  ihe  service 
of  the  stale,  ii  is  a  funniduble  adversary  to 
government. — Burke^i  Speeches,  1  vol.,  291. 

This  study  renders  men  acute,  inquistdve, 
dexterous,  prompt  in  attack,  ready  in  defence, 
full  of  resources.    1  vol.,  291, 

Judges.— As  public  places  are  held  for  an 
uncertain  time,  and  are  suddenly  filled  by  per- 
fect stranger*,  if  the  public  places  be  so  lew  in 
number  that  many  most  necessary  and  un- 
changing  duties,  both  extensive  and  intri- 
cate, have  to  be  attached  to  them,  who  can 
suddenly  be  able  to  perform  them  effici- 
ently, and  acquire  an  adequate  knowledge 
timely  enough  to  be  used,  before  a  change  is 
liiade?  Such  public  places,  therefore,  can  never 
he  performea  properly,  and  the  state,  therefore, 
ever  damnified  by  them. 

The  ease,  therefore,  and  independence  of  the 
judges  ought  to  supersede  all  other  considera- 
tions, and  they  ought  to  be  the  very  last  to 
feel  the  necessities  of  the  state,  or  to  be  obliged 
to  court  or  bully  a  minister  for  their  rights. 

The  judges  are,  or  ought  to  be  of  a 

reserved  and  retired  character,  and  wholfy  un- 
connected with  the  political  world.  2  vol.,  81. 

Courts  of  law  having  such  principles  estab- 
lished for  guiding  their  decisions  as  neither  the 
people  nor  parliament  are  efficiently  acquainted 
with,  such  results  might  arise  (from  thejudgcs 
being  reserved  and  unpolitical  character*)  as 
might  be  hostile  to  present  measures,  and  hurt- 
ful to  parliament,  and  the  state,  from  its  present 
circumstances;  but  then  truly  it  may  be  said  that 
judges*  conduct  are  respecting  the  public,  and 
the  public  can  acquaint  the  commons,  and 
thus  rising  ills  be  checked. 

Legal  fFriter. —  He  had  written  on  the 
•*  Criminal  Law,"  and,  by  a  fertile  imsgination, 
bright  imagery,  and  consummate  judgment, 
hud  so  enlightened  his  subject,  that  a  study, 
in  it.^elf  irksome,  crabbed,  and  disgusting,  was 
rendered  rather  an  amusement  than  attended 
with  that  severity  of  thought  and  intense  appli- 
cation requieiie  to  unfold  the  labyrinths  which 
our  more  ancient  law  sages  have  led  the  young 
beginner  into.    2  Vol.  p.  134. 

Witli  regard  to  the  author  quoted  by  the 
learned  gentlemen,  would  any  man  say  that  a 
writer  was  bound  to  follow,  iu  all  cases,  and 
under  all  circumstances,  those  arguments 
which  he  had  thought  tc'ise  and  proper  ten 
years  ago,  when  times  and  circumstances  were 
excessively  diderent.    2  Vol.  p.  154. 

^(MTfiw*.— Every  country  wishing  to  preserve 
its  liberty,  must  preserve  its  maxims.  There 
were  maxims  in  all  countries  which  were  sup- 
plemental to  the  lawf,  and  if  any  principle  was 


InecesEary  in  a  free  country,  it  was  that  of  ad- 
hering to  its  ancient  and  established  maximt. 
Therefore  it  was,  that  wise  republics  had  botiad 
themselves  do%vu  by  laws  that  certain  offices 
should  onlv  be  filled  by  certain  men,  of  a  certsia 
age ;  and  those  laws  were  never  broken  in  ojmd, 
except  when  the  coontry  was  oo  Uie  verge  of 
min.    3  vol.  443. 


AIICHAELMAS  TERM  EXAMLNATION. 

According  to  the  printed  List,  the  persona 
applying  for  admission  in  the  next  Term, 

are  • 161 

From  which  number  must  be  deducted 
those  who  have  been  already  ex- 
amined, nimely — 

23  in  the  last  Term,  and 
3  in  former  Terms ?^ 

laa 
Then  there  are  several  to  be  added, 

who  have  given  notices  of  examina- 
tion only,  and  whose  names  do  not 
appear  in  the  printed  List  of  Ad« 
missions 11 

This  number  includes  one  applicant  for  Ei- 
amination  in  Chancery,  and  one  who  Las 
omitted  to  give  notice  of  Examination,  Imt 
who,  on  sufficient  ground,  may  be  allowed  to 
give  notice  nunc  pro  tunc. 

According  to  this  statistical  mformation,  the 
diminution  in  the  number  of  legal  competitors 
which  appeared  in  Hilary  and  Easter  Terms, 
does  not  continue.  In  Hilary  there  were  ouly 
90  persons  examined,  and  in  Easter  93.  \^'e 
must,  however,*allow  a  considerable  per  ceat> 
age  off  the  above  146. 

THE  EDITOR'S  LETTER  BOX. 

A  correspondent  is  informed  that  the  branches 
of  the  law  to  which  he  refers  are  Common  La« 
and  Equity,  with  either  Convevancing,  Bank- 
ruptcy, or  Criminal  Law.  It  does  not  appear 
necessary  to  answer  every  question,  but  ili« 
candidate  should  do  his  best. 

The  treatises  inquired  after  by  H.  VT.onthe 
Law  of  Vendors  and  Purchasers  of  Personal 
Property,  are  by  Mr.  Ross  and  Mr.  Morton. 

The  suggestion  of  *'A  Constant  Redder" 
shall  be  attended  to. 

D.  S.  is  informed  that  the  Digest  includes  all 
the  Reports  he  refers  to  as  soon  as  they  are  pub- 
lished. Of  course,  they  cannot  be  all  in  eack 
part. 
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SATURDAY,  JULY  10,  1841. 


■  "  Qood  magis  ad  »o« 

Pertinet,  et  neicire  malum  eat,  agitamiu. 


HORAT. 


LAWYERS 
IN  THE  NEW  PARLIAMENT. 

Thb  greater  part  of  the  dections  are  now 
orer,  and  the  borough  elections  decide  the 
hit  of  the  lawyers,  as  few  professional  men 
erer  contest  a  county.  We  shall  now, 
therefore,  endeavour  to  give  a  complete 
list  of  the  lawyers  in  the  present  Parlia- 
ment, which  we  believe  to  be  as  follows. 
As  well  as  the  lawyers  in  actual  practice, 
we  mention  those  who  have  at  one  time 
or  other  been  aeen  in  Westminster  Hall. 

Agfionby,  H.  A Cockerroouth. 

Blewiit,  R Monmouth. 

Boiler,  Charles Liskeard. 

Collett,  W.  A Lincoln. 

Cretwell,  C,  Q.C Liverpool. 

Crippa,  John Cirencester. 

Dandai,  D Sntheriandshire. 

ElpluBStone,  H Lewes. 

£wart,Wm Dumfries. 

FoUett,SirWm.,Q.C.  Exeter. 

GodsoD,  Richard,  Q.C.  Kiddermin  ster. 

Grainger,  T.  C Durham. 

Greene,  T Lancaster. 

Grey,  SirQ.,Rt.  Hon.  Devonport. 

Gtimidltch,J Maccleslield. 

Halter,  W.O.,  Pat.  1^.^!,,^ 

Hope,  G.  W Weymouth. 

Jcrni, John,  Pat.  Prec.   Chester. 

Iaw,  C.  E.,  Q.C Cambridge  University 

Maclean,  Donald  ....   Oxfwd. 

YOL.  XXII,— NO.  664. 


Mar8hall,W 

Carlisle. 

NichoU,  Dr. 

Cardiff. 

Parker,  John 

Sheffield. 

Pollock,  Sir  P.,  Q.C. 

Huntingdon. 

Philpotts,  John 

Gloucester. 

Pemberton,  T.,  Q.C. 

Ripon. 

Roebuck,  J.  A 

Bath. 

Sudgen,   Sir  £.,  Rt. 
Hon 

1  Ripon. 

Tancred.H.W 

Banburv. 

Thcsiger,  P.,  Q.C.    .. 

Woodstock. 

Villiers,  C.  P 

Wolverhampton 

Wason,  Rigby    

Ipswich. 

Watson,  W.H 

Kinsale. 

Wilde,SirTho8.,A.G. 

Worcester. 

Wigram,  James,  Q.C. 

Leominster. 

Wrightoori,  W.  B.    .. 

Northallerton. 

We  regret  that  all  our  friends  were  not 
successful  on  the  present  occasion.  Mr. 
Fitzroy  Kelly  failed  at  Ipswich,  the  Hon. 
A.  J.  Ashley  at  Salisbury  ;  Serjeant  Goul- 
burn  at  Carlisle,  Mr.  Bernal  at  Weymouth, 
Mr.  Freshfield  at  Wycombe,  and  Mr.  Tooke 
at  Reading. 

We  have  also  to  regret  that  several  law- 
yers who  were  in  the  last  Parliament  have 
apparently  forsaken  the  present.  They 
chiefly,  if  not  entirely,  belong  to  the  Whig 
party.  Mr.  Erie,  Serjeant  Talfourd,  Sir 
Charles  Grey,  and  Mr.  James  Stewart  are 
in  this  list.  We  hope,  however,  to  see  all 
of  them  at  some  future  time  again  in  the 
House  of  Commons.  The  number  of  law- 
yers is  altogether  smaller  than  on  any  for* 
mer  occasion. 

P 


Digitized  by 


Google 


dlO  Notes  on  Equity, — Changeg  in  the  taw, 

NOTES  ON  EQUITY. 


ORSBBS  OF  MAT  1839. 

By  the  orders  of  May  1839  (printed  18 
L.  O.  60)  in  all  cases  in  which  it  shall  ap- 
pear that  certain  preliminary  accounts  and 
inquiries  must  be  taken  before  the  rights 
and  interests  of  the  parties  to  the  cause 
can  be  ascertained,  or  the  questions  arising 
thereon  can  be  determined,  the  plainti^ 
shall  be  at  liberty  at  any  time  after  the  de- 
fendants shall  have  appeared  to  the  bill,  to 
move  the  Court  on  notice  that  such  inqui- 
ries and  sccounts  shall  be  made  and  taken, 
Bnd  that  an  order  referring  it  to  the  Master 
to  make  such  inquiries  and  take  such  ac- 
counts, shall  thereupon  be  made  without 
prejudice  to  any  question  in  the  cause. 
Under  this  order  it  has  been  held  that  the 
preliminary  accounts  and  inquiries  may  be 
taken  and  made,  although  the  cause  has 
been  set  down  for  hearing,  and  that  that 
circumstance  did  not  prevent  tl>e  applica- 
tion of  the  order  under  which  the  motion 
was  made.  Stroiher  v.  Button,  10  Sim. 
288.  It  has  also  been  held  that  the  Court 
will  not  direct  preliminary  inquiries  to  be 
made  under  the  order,  unless  it  is  plain  that 
they  would  be  directed  at  the  hearing,  and 
would  be  binding  on  the  parties  to  the  suit. 
Meittertzhagenv.  Davis,  10  Sim.  289. 


BtJSBAND  AVD  WIFB. 

Althocgh  aliusband  and  wife  lived  sepa- 
rate, if  the  wife  dieft  possessed  of  cash  and 
bank  notes  arisen  from  property  settled  to 
her  separate  use,  the  husband  will  be  enti- 
tled to  them  jure  mariti,  although  he  has 
not  taken  out  letters  of  administration  to  her. 
Sir  L.  Shadwell,  V.  C,  said,  "  Mrs.  Mo- 
lony's  amnuity  of  800/.  and  everything  that 
arose  from  it  was  exempt  from  the  controul 
of  her  husband  during  her  life,  and  as  the 
cash  -and  bank  notes  which  were  found  in 
her  possession  at  her  death  arose  from  that 
annuity,  they  were  part  of  her  separate  pro- 
perty, aitd  she  might  have  disposed  of  them 
either  by  deed  or  will.  But  as  she  made 
no  disposition  of  them,  the  quality  t)f  sepa- 
rate property  ceased  at  her  death :  the  con- 
sequence is,  that  Mr.  Molony  is  entitled  to 
them  in  his  marital  right."  Molony  v.  Ken- 
nedy,  10  Sim.  255. 


CHANGES  IN  THE  LAW, 

IN  TUB  LAST  SESSION  OF  PAlUilAMXllT. 
No.  IX. 


PUNISHMENT  OF  PBBR8. 
4  &  6  Vict.  t.  22. 
j4n  Act  to  remove  doubu  as  to  the  IhtUUtjf  ef 
Ijordi  and  Peers  of  Parliament  to  punish^ 
ment  in  certain  Cases  uf  Felnng. 

[2l8t./«ifl^l841] 
7  4-  8  <7. 4,  r.  28.  1  Edw.  6,  e.  12,  s.  \6. 
Purt  of  recited  act  repealed.  Peers  convicted 
of  felony  liaUetB  same  punishment  as  other  smh- 
jects. — Whereat  doubts  have  been  eotertaiiied 
whether,  notwithstandinf^  the  provisioDS  of  ao 
act  passed  in  the  seventh  and  eighth  years  of 
the  reigfn  of  his  late  majesty  Kin^  Genrxe  the 
Fourth,  intituled  *  An  Act  for  further  improv- 
ing the  Adminifitnition  of  Justice  io  criiniual 
cases  in  Enf^land,'  so  much  of  an  act  passed  ia 
the  first  year  of  the  reifnn  of  his  uiajesty  Kiu^ 
Edward  the  Sixth,  intituled  'An  Act  for  the  rr- 
peal  of  certain  Statutes  concernini^  Treasoot 
and  Felonies,'  as  enacts  'that  in  all  and  every 
case  and  cases  where  any  of  the  kiui^'i  majesty's 
subjects  shall  and  may,  upon  hii^  prayer,  have 
the  privilege  of  clergy  as  a  clerk  convict  that 
may  m»ke  puri^ation,  in  all  those  cases  aad 
every  of  them,  and  also  in  all  and  every  case 
and  cases  of  felony  wherein  the  privilege  and 
benefit  of  clergy  is  restrained,  exceptetl,  or 
taken  away  by  this  statute  or  act,  (wilful  mor- 
dcr  and  poisoning  of  matice  prepense  only 
excepted,)  the  lord  or  lords  of  the  parliameat, 
and  peer  and  peers  of  the  realm  haTing  plare 
and  voice  in  parliament,  shaH,  by  virtue  of 
this  present  act,  of  common  grace,  upon  bis  or 
their  request  or  prayer,  alleging  that  be  is  a 
lord  or  peer  of  this  rpalin,  aud  cUiming  the 
benefit  of  this  act,  though  he  cannot  rea4, 
without  any  buminf^iu  the  hand,  loss  of  iaho- 
ritunce,  or  corruption  of  his  blood,  be  ad- 
judged, deemed,  takeu,  and  used,  for  the  first 
time  only,  to  all  intentri,  constnietions,  and 
purposes,  as  a  clerk  convict,  and  shall  be  ia 
case  of  a  clerk  convict  which  may  make  pur- 
gation, without  any  further  or  other  benefit  or 
privilege  of  cleri^y  to  any  such  lord  or  peer 
from  thenceforth,  at  any  time  after,  for  any 
cause  to  be  allowed,  adjudged,  or  admitted, 
any  law,  statute,  usage,  custom,  or  any  other 
thing  to  the  contrary  notwithstanding,'  may 
not,  for  some  purposes,  still  remain  in  force : 
Be  it  therefore  enacted  by  the  Queen's  mo$t  ex- 
cellent Majesty,  by  and  with  the  advice  and  cuo- 
sent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  tliis  present  parliament  as8enible«l, 
and  by  the  authority  of  the  same,  that  so  much 
of  the  said  last- mentioned  act  as  is  berein.before 
recited  shall  from  henceforth  be  repealed  and 
utterly  void,  and  no  longer  of  any  effect ;  and 
that  every  lord  of  parliament,  oV  peer  of  this 
realm  having  place  and  voice  in  parrtftmear, 
against  whom  anv  indictment  for  felony  may 
he  found,  shall  plead  to  such  indictioeBt,  and 
^ball  upon  conviction  be  liable  to  the  same 
puuishment  as  any  other  of  her  majesty's  snb- 
jecis,  are  or  may  be  liable  npota  conviction  for 
such  felony,  any  law  or  usage  to  the  contrary 
in  anywise  notwithstanding. 
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No.  X. 


TCRNPIKB  ROADS. 

4  &  6  Vict,  c  33. 
An  j4ci  to  nmend  the  Arts  for  reguUting 
Turnpike  Roads  in  England,  to  far  ai  thep 
relate  to  certain  exemptions  from  toll, 

3  G.  4,  c.  126.  Toll  not  to  be  taken  for 
mtt,  ^.  crouing  rOf/d»,  or  passing  not  altove 
one  hundred  yards  thereon. — Whereas  doubts 
arc  entertained  whether,  under  the  provisions 
of  an  act  parsed  in  the  third  year  of  the  reipn 
of  his  late  majesty  Kin^  George  the  Fourth, 
intituled,  "An  Act  to  amend  the  General  Laws 
now  in  beinjf  for  re^latin^  Turnpike  Roads  in 
that  part  of  Great  Britain  called  En/jland,  and 
of  several  other  acts  amending  the  same,  asses, 
I)eat8,  or  cattle,  other  than  horses,  or  wag- 
font,  carts,  or  vehicles,  other  than  carriages, 
which  shidi  only  cross  any  turnpike  roafi,  or 
shall  not  pass  above  one  hundred  yards  there- 
on, arc  exempted  from  tolls :"  (or  the  removal 
thcrpforc  of  such  doubts,  be  it  enacted  by  the 
Queen's  most  excellent  Mujesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  no  toll  shall  be  demanded  or 
taken  for  or  in  respect  of  any  horse,  ass,  sheep, 
«winc,  or  other  beast  or  cattle,  of  any  kind 
whatsoever,  or  of  any  waggon,  cart,  vehicle,  or 
orlier  carriage,  of  any  kind  ivhatsoever,  which 
shall  only  cross  any  turnpike  road,  or  shall  not 

pass  above  one  hundred  yards  thereon. 

2.  Extending  powers  of  former  ac is  to  this 
ffcf.^And  be  it  enacted,  that  all  and  every  the 
powers,  pnrvisions,  anthorities,  penalties,  and 
forfeitures  contained  in  the  said  recited  act, 
and  in  the  several  other  acts  for  regulating 
tarnpike  roads  in  England,  (save  and  except 
such  parts  thereof  as  are  varied,  altered,  or  re- 
pealed,) fhall  be  as  good,  valid,  and  effectual 
for  carrying  this  act  into  execution  as  if  the 
same  had  been  repeated  and  re-enacted  in  the 
My  of  this  act,  and  that  the  said  recited  act 
ind  this  act  shall  be  construed  together  as  one 
act. 

3.  AW  to  affect  roads  exempted  by  recited 
ffrt— Provided  always,  and  be  it  enacted,  that 
nothing  in  this  act  contnined  shall  extend  or 
he  constraed  to  extend  to  or  affect  any  road 
or  roads  in  the  said  recited  act  mentioned  to 
be  exempted  from  the  provisions  thereof. 

The  following  are  the  titles  of  the  other 

public  acts  passed  in  the  last  session,  down  to 

2UtJune. 

Cap.  21.  An  Act  for  rendering  a  release  as  ef- 
fectual for  the  Conveyance  of  Freehold  Es- 
tates as  a  lease  and  release  by  the  same 
parties.    See  p.  62.  [  I8lh  if  ay,  184 1 .] 

Cap.  23.  An  Act  to  suspend  until  the  thirty. 
first  day  of  Angust,  one  thousand  eight  hun- 
dred and  forty-two,  the  making  of  lists,  and 
the  ballots  and  enrolments  for  the  militia 
of  the  United  Kingdom.  [2Ut  June,  1841.'] 

Cap.  21.  An  Act  to  amend  an  Act  to  grant  cer^ 
tain  powen  to  Leirt  of  entail  in  Scotland, 


and  to  authorize  the  sale  of  entailed  lands 
for  the  payment  of  certain  debts  affecting 
the  same.  \2\ st  June,  18^  1 .] 

Cap.  25.  An  Act  to  amend  and  continue  for 
one  year,  and  to  the  end  of  the  then  next 
Session  of  Parliament,  the  several  acts  re- 
lating to  the  importation  and  keeping  of 
arms  and  gunpowder  in  Ireland. 

\_2UiJune,  1841.] 

Cap.  26,  An  Act  to  continue  compositions  for 

assessed  taxes,  until  the  fifth  dav  of  April, 

one  thousand  eight  hundred  and  forty- three. 

\2UxJune,  1841.] 

Cap.  27.  An  Act  to  enable  her  Majesty's  com- 
missioners of  woods  to  complete  the  con* 
tract  for  the  sale  of  York  House,  and  to 
purchase  certain  lands  for  a  royal  park. 

[2l8t./tf«^,  1841.] 

Cap.  28  An  Act  to  prevent  plaintiffs  in  certain 
frivolous  actions  from  obtaining  their  full 
costs  of  suit.  Seep.  162.  [2\%XJune,  184 l.J 

Cap.  29.  An  Act  for  granting  to  her  Majesty, 
until  the  fifth  dav  of  July,  one  thousand 
eight  hundred  and  forty-two,  certain  duties 
on  sugar  imported  into  the  United  King- 
dom, for  the  service  of  the  year  one  thou- 
sand eight  hundred  and  forty-one. 

[,2lst,/«ii^l841] 

Cap.  30.  An  Act  to  authorize  and  facilitate 

the  completion  of  a  survey  of  Great  Britain, 

Beruick  upon  Tweed,  and  the  Isle  of  Man. 

\_2U\June,  1841.] 

Cap.  31.  An  Act  to  provide  for  the  surrender 
of  premises  formerly  used  for  court  houses, 
but  no  longer  used  for  that  purpose,  in 
Ireland.  [2\htJune,  1841.1 

Cap.  32.  An  Act  to  amend  an  Act  to  extend 
the  Practice  of  Vaccination. 

[21st  Jtf«tf.  1841.] 

Cap.  34.  An  Act  to  explain  and  amend  an  Ace 
of  the  fifth  year  of  King  George  the  Fourth, 
for  repealing  certain  duties  on  law  proceed- 
ings in  the  Courts  in  Great  Britain  and  Ire- 
land respectively,  and  for  better  protecting 
the  duties  payable  upon  stamoed  vellum, 
parchment,  or  paper.    See  p.  197. 

[21st  •/««<?,  1841.] 

Cap.  35.  An  Act  for  the  commutation  of  cer- 
tain manorial  rights  in  respect  of  Lands  of 
Copyhold  and  Customary  Tenure,  and  ia 
respect  of  other  lauds,  subject  to  such  rights, 
and  for  facilitating  the  enfranchisement  of 
such  lands,  and  for  the  improvement  of  such 
tenure.    Seep.  129.         [21st «/tfff<?,  1841.] 

Cap.  36.  Au  Act  to  amend  an  Act  of  rhe  fifth 
and  sixth  years  of  King  William  the  Fourth, 
"  for  the  more  easy  Recovery  of  Tithes ;" 
and  to  take  away  the  jurfsdiction  from  the 
Ecclesiastical  Courts  in  all  matters  relating 
to  Tithes  of  a  certain  amount. 

[2\%iJune,  1841.] 

Cap.  37.  An  Act  for  the  more  easy  Recovery 
of  Arrears  of  Compositions  for  Tithes  from 
persons  of  the  persuasion  of  the  people 
called  Quakers  in  Ireland. 

[21st  •/««?,  1841.] 

Cap.  38.  An  Act  to  afford  further  Facilities 
^r  the  Conveyance  and  Endowment  of 
Sites  for  Schools.  [2 1st  Jane,  1841 .] 

P2 
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THE  LAW  OF  LIBEL, 

AS  STATED  BY  THE  CRIMINAL   LAW    COMJHIS* 
SIGNERS. 

Continued  from  p.  169. 

**  Truth  or  /uUiit/  of  the  communication. — 
The  truth  or  falsity  of  tlie  mutter  publixhed 
is  a  cousideration  of  the  greatest  importaocc 
to  the  due  adjustment  of  this  branch  of  the 
law.     In  order  justly  to  appreciate  the  bearing 
and  weight  of  this  ditftiuction,  it  is  necessary  to 
remember  that  although  the  injuries  at  present 
under  consideration  are,  by  the  characteristics 
already  adverted  to,  connecteii  in  their  qualities 
and  necessary  incidents,  the  injuries  so  connec- 
ted vary  much  from  each  other  in  particulars 
very  important  to  the  present  purpose.    As 
regards    mere  personal   injury,  the  offence, 
as  has  been  seen,  may  be  considered  either  as 
it  concerns  the  pablic,  in  its  tendency  to  disturb 
the  peace,  or  the  individual,  as  tending  to  his 
private  detriment.    Here,  then,  the  distinction 
as  to  the  truth  or  falsity  of  the  matter  published 
may  have  a  very  different  application.    With 
a  view  to  the  preservation  ot  the  public  peace 
it  cannot  be  very  material  whether  the  personal 
imputation  be  true  or  false ;  ill-blood  and  a 
thirst  for  vengeance  may  be  excited  by  a  pub- 
lication of  that  which  is  true  as  well  as  of  that 
which  is  false,  according  to  the  common  adage, 
'*  the  greater  the  truth,  the  greater  the  libel," 
or  in  other  words,  where  the  i.vputation  is 
just,  the  more  likely  may  the  party  be  to  re- 
sort to  retaliation  by  force,  and  thus  disturb 
the  peace.    It  is  therefore  obvious  that  it  would 
be  contrary  to  the  principle  of  a  law  devised 
for  the  preservation  of  the  public  peace  to  li- 
mit its  operation  to  the  publication  of  merely 
false  imputation*.     If,  on  the  other  hand,  it 
should  be  deemed  to  be  just  and  expedient 
that  the  penal  law  should  in  principle  extend 
to  the   protection  of  private  character  from 
aggression,  it  becomes  most  important  to  con- 
sioer  whether  that  protection  ought  not  to  be 
confined  to  false  imputations.    The  injuries  to 
be  provided  against  in  the  two  cases  are  per- 
Hcctly  distinct  in  their  nature ;  in  the  one  case 
the  injury  is  done  to  society  by  endangering 
the  public  peace,  in  the  other  it  is  done  to  the 
individual  as  tending  to  deprive  him  of  that 
which  he  has  a  right  to  enjoy, — in  which  latter 
case,  although  the  injury  be  of  a  private  na- 
ture as  affects  the  individual  sufferer,  it  may 
yet  he  properly  the  subject  of  penal  cognizance 
on  the  same  principle  of  necessity  or  conve- 
nience which  visits  the  spoliation  of  private 
property  as  a  public  offence.     As  regards  the 
defamed   party,  the  trutli  or  falsity  of  Ihe 
statement  makes  a  wide  diderence  as  to  the 
nature  and  extent  of  the  injury.    The  mere 
puhlication  of  the  truth  may  under  particular 
circumstances  be  a  very  vexatious  ai't,  but  to 
destroy  the  character  of  another  by  a  wiliul 
misrepresentation  is  a  fraudulent  as  well  as 
malicious  act ;  it  is  not  simply  an  attempt  to 
destroy  reputation,  but  to  do  so  under  the  sem- 
blance of  truth.    As  regards,  therefore,  the 
mere  act  of  the  offender,  there  is  a  great  dif- 
fference  in  respect  of  the  truth  or  fahtity  of  the 


matter  published.    In  reference  to  the  party 
who  is  tne  object  of  the  charge,  the  distinction 
materially  affects  the  nature  of  the  injury. 
The  right  of  a  criminal  to  compel  the  rest  of 
the  world  to  silence  is  questionable,  and  bears 
little  resemblance  to  the  right  of  an  innoeeat 
person  to  protection  from  false  and  injarions 
aspersions.      This  distinction   may  therefore 
very  reasonably  influence  the  law  so  fir  as  tbc 
protection  of  private  character  is  concerned. 
The  truth  may  operate  either  to  exclude  crinu- 
nal  liability,  and  that  either  absolutely  or  ab 
modo,  or  to  mitigate  the  penalty.    To  found  ao 
distinction  in  such  cases  between  truth  and 
falsehood  would  be  as  little  consistent  with 
moral  as  with  legal  principle!*,  and  it  could  be 
scarcely  expected  that  laws  which  so  confoaa- 
ded,  or  at  least  so  entirely  overlooked  the  wide 
moral  distinction  between  truth  and  falsehood, 
should  ever  meet  with  general  respect  and  ap- 
probation.   With  a  view  to  the  public  peace 
the  case  is  widely  different.    Open,  malicioui, 
and  unnecessary  imputations,  though  true,  are 
properly  of  criminal  cognizance,  because,  not- 
withstanding their  truth,  they  still  tend  to  the 
disturbance  of  the  peace  ;  but,  as  regards  the 
principle  of  merely  preserving  the  public  peace, 
the  truth  or  falsity  of  the  matter  published 
being  indifferent,  and  not  a  ground  of  justifica- 
tion or  even  of  extenuation,  it  is  obvious  that, 
to  be  consistent,  the  principle  ought  to  prevail 
throughout,  and  that,  if  by  virtue  of  such  coo- 
stiderations,  the  evidence  of  the  truth  were  to 
be  entirely  excluded,  no  higher  penally  ought 
to  be  inflicted  than  should  be  inflicted  in  ca^e 
the  imptitation  were  true, — to  inflct  any  higher 
would  be  not  merely  to  give  weight  to  a  bare 
assumption,  it  woula  be  unjust  in  the  extreme 
to  punish  a  party  as  for  a  false  statement,  with- 
out allowing  him  to  prove  it  to  be  true. 

"  From  such  considerations,  we  think  that 
the  following  conclusions  may  properly  be  de- 
duced :  Thai  in  reference  to  one  principal  ob- 
ject in  restraining  defamatory  com  rouaieatioBs, 
viz.,  the  preservation  of  the  public  peace,  the 
rule  may  with  perfect  consistency  and  correct- 
ness be  adopted,  thatthe  truth  or  falsity  of  the 
statement  shall  be  deemed  to  be  indifferent, 
punishment  being  inflicted  in  respect  of  the 
mischief  and  danger  to  the  public  peace,  and 
that  only.  But  that  if  the  law  also  interferes, 
as  we  think  it  ought,  on  a  distinct  ground,  riz., 
for  protecting  private  n  putation  from  defiiiDa* 
tory  injuries,  then  it  would  be  inconsistent 
with  the  principle  thus  adopted  to  regard  the 
truth  or  falsity  of  the  statement  as  indifferent; 
for  upon  that  question  must  the  right  to  expect 
protection  from  the  criminsd  law,  as  well  as  the 
right  to  a  remedy  in  damages,  essentially  de- 
pend. For  these  reasons  we  also  conclude 
that  the  offence,  as  regards  the  public,  ought 
to  be  regarded  as  distinct  from  that  which  cod- 
cerns  the  injury  to  private  reputation,  and  the 
treating  them  in  this  manner  would,  we  think, 
tend  to  remove  difficulties  and  anamolies  with 
which  the  English  law  of  libel  is  at  present 
encumbered. 

•'It  may  perhaps  be  objected  that  were  i 

defamatory  communication  to  be  made  penaK 

( not  strictly  on  the  narrow  principle  of  protef- 
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ttoa  to  the  public  peace,  but  on  the  more  ex- 
tensive one  of  protection  to  private  reputation 
for  repntation's  sake,  the  consequence  would 
be  that  an  indefinite  multitude  of  offences 
against  morality,  of  which  the  penal  law  takes 
DO  direct  cognixance,  would  thus  indirectly 
become  subject  tole^  inveitig^ation. 

"  This  objection,  however,  would  apply  also 
to  the  case  of  an  action  to  recover  damages. 
And  althoofifb,  so  lon^  as  the  principle  of  pe* 
nal  restraint  were  simply  the  preservation  of 
the  public  peace,  there  would  be  no  inconsis- 
tency In  excluding^  all  consideration  of  the 
truth  or  falsity  of  the  offensive  statement,  yet 
if  the  law  recognized  the  principle  of  protec- 
tion to  private  reputation,  independently  of 
that  of  danger  to  the  public  peace,  the  neces- 
sary consequence  would  be  the  regarding  (he 
falsity  of  the  charge  as  of  the  essence  of  the 
wrong,  just  as  much  in  the  criminul  as  in  the 
civil  proceeding  by  one  who  complained  of 
injury  done  to  his  reputation.  The  question, 
therefore,  really  resolves  itself  into  this,  whe- 
ther the  law  ought  to  recognize  the  injury 
to  private  reputation  by  a  false  and  malicious 
calumny  as  a  substantive  offence,  or  os  an 
Bg^vation  of  the  offence  committed  by  en- 
dan^eriug  the  public  peace. 

"  By  way  of  illustration  of  the  preceding 
observations,  let  it  be  supposed  that  y^.,  a 
tradesmau,  indicts  B,,  another  tradesman,  for 
having  published  in  a  newspaper 4hat  he  A.  was 
a  swindler,  and  had  endeavoured  to  defraud, 
by  means  specified  in  the  libel.  As  the  law 
stands,  on  not  guilty  being  pleaded  by  B.,  the 
sole  question  would  be,  whether  B.  had  in  fart 
published  the  libel;  he  would  not  be  allowed, 
for  any  purpose,  to  prove  that  what  be  so 
pttblishea  was  true.  A,,  on  the  other  hand, 
would  be  excluded  from  evidence  to  shew 
that  the  imputation  contained  in  the  libel  was 
fslse.  And  the  publication  having  been  pro- 
ved, B.  would  be  found  guilty,  and  would  not 
be  permitted  to  shew,  by  affidavit  or  otherwise 
in  mitigation  thai  the  charge  in  the  libel  was 
true.  Under  these  circumstances  it  is  pre- 
sumed that  the  punishment  would  be  regula- 
ted by  the  principle  of  danger  to  the  public 
peace  resulting  from  the  provocation  orfered 
to  //.  to  break  the  peace  in  revenge  for  the 
imputation  on  his  character,  (the  truth  or  fal- 
sity of  that  imputation  being  wholly  indifferent,) 
and  consequently  that  no  greater  punishment 
conld  properly  be  inflicted,  than  would  have 
been  inflicted  had  it  been  admitted  or  proved 
that  the  imputation  was  true.  To  inflict  any 
K^eater  punishment  upon  the  presumption  of 
the  charge  being  false,  or  an  a  mere  specula- 
tion of  its  being  false,  when  B.  was  ready  to 
prove  the  contrary,  would  be  opposed  to  every 
laan's  common  sense  of  justice.  B.  then 
woold  be  liable  to  such  punishment  as  such  a 
provocation  to  a  Ivreach  of  the  peace  might  de- 
serve, assuming  the  charge  to  be  true,  and  to 
no  sfreater. 

"The  question  whether  j4.  was  guilty  or 
iflnocent  has  hitherto  been  left  out  of  con- 
sideration :  it  has  been  considered  only  as  be- 
tween^, and  the  public,  between  vvhieh parties 


the  merits  of  ^.  and  the  private  lofury  to  his 
reputation  are  regarded  as  wholly  Indifferent. 
Now,  however,  let  the  case  be  considered  a^ 
it  regards  j4.  and  B.  If  ^.  were  innocent,  and 
B,  guilty  of  a  false  and  malicious  Invention, 
which  he  published  to  destroy  ^/s  character, 
it  is  obvious,  that  the  law  might  justly  be  re- 
garded as  defcctiYC,  in  not  affording  to  /f»  a 
sufficient  protection  against  such  an  injury, 
and  as  being  indeed  not  at  all  adapted  to  the 
purpose ;  the  injury  meant  to  be  preventec) 
hein^  simply  that  likely  to  be  occasioned  to  the 
public;  So  far  is  this  from  being  an  adequate 
aiid  beneficial  protection  to  //.'s  character, 
that  the  injury  is  carefully  excluded  from  con- 
sideration, and  A.  has  it  not  in  his  power  even 
to  vindicate  his  character,  and  repel  the  charge 
by  evidence.  It  may  be  saifl  that  he  may  re- 
sort to  his  action  for  damages,— that  course, 
however,  may  be  out  of  tnc  question  ;  his 
calumniator  may  be  a  mere  pauper :  and  it 
may  again  be  observed,  that  it  is  difiicult  to 
sugge:it  any  good  reason  for  making  penal 
restraiutd  for  the  protection  of  property,  or  for 
the  safety  of  the  person,  which  would  not  be 
equally  applicable  to  the  providing  for  tli^ 
protection  of  repiitation.  Again,  still  suppo- 
sing the  libel  to  be  false,  B,  is  punished,  but 
his  punishment  is  wholly  inadequate  to  the 
real  nature  and  mischief  of  the  offence;  he  is 
punished  for  an  indirect  endeavour  to  provoke 
another  to  break  the  peaoe ;  the  wicked  means, 
the  malignant  attempt  to  destroy  reputatioii 
are  disregarded ;  the  law,  contemplating  only 
the  narrow  technical  principle  of  ten<lency  to 
disturb  the  peaoe,  makes  no  distinction  be* 
tweeo  one  who  oversteps  the  legal  boundary 
for  an  honest  purpose,  and  the  destroyer 
of  another's  reputation  by  deliberate  falsa* 
hoiid.  Whilst  it  is  difficult  to  carry  so  apatbe* 
tic  a  doctrine  into  effect  with  strict  regard  to 
the  conditions  essential  to  justice,  it  is  not 
remarkable  that  the  principle  should  be  mis* 
understood,  and  that  a  law  should  be  unpopu- 
lar which  apparantly  confounds  truth  with 
falsehood,  or  even  deems  the  former  to  bo 
more  criminal  than  the  latter. 

"  The  doubts  which  have  been  entertained 
upon  the  question,  whether,  with  a  view  to 
penal  consequences,  truth  may  constitute  a 
libel,  relate  principally,-  if  not  exclusively,  to 
libels  which  impute  moral  blame  to  individu* 
als,  and  not  to  those  which  do  not  reflect  upon 
any  person  in  particular,  but  which  are  deemed 
to  be  criminal,  from  their  tendency  to  endan-* 
ger  the  security  of  society  by  extirpating,  or 
at  lca:»t  weakening,  that  sense  of  religious  and 
moral  obligation,  upon  which  the  happiness 
and  well  being  of  society  so  essentially  aepend^ 
To  assert  that  blasphemous,  obscene,  and  cri-* 
minal  acts  may  be  treely  described  and  repre** 
seuted,  because  they  are  true,  that  is,  because 
such  things  have  been  acted,  would  be  too  ab^ 
surd  a  position  to  be  advanced,  or  if  advanced, 
to  need  refutation.  Again,  where  an  individual 
was  subject  to  any  personal  defect  or  misfor*^ 
tund,  or  was  unfortunate  in  any  of  his  relations : 
i^  any  one  on  that  account  were  to  expose  him 
from  day  to  day,  and  hold  him  oUt  as  tne  object 
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of  pablic  contempt  and  ridicule,  it  could  not 
be  doubted,  that  the  truth,  as  was  justly  obser- 
ved by  a  celebrated  statesman.*  would  rather  be 
an  aggravation  than  an  excuse,  the  world  beinur 
too  apt  to  consider  men  as  contemptible  for 
their  misfortunes  than  as  odious  tor   their 


fices/' 


[To  be  continued,^ 


DISTRIBUTION  UNDER  INTESTACY 

—CUSTOMS  OF  LONDON  AND 

YORK. 

From  the  ninth  edition,  just  published, 
of  Mr.  Brady's  "  Plain  Instructions  to  Ex- 
ecutors and  Administrators,  shewing  their 
duties  and  responsibilities,  with  Abstracts 
of  the  Legacy  Acts,"  &c.,  we  extract  the 
following  statement  of  the  proportions  in 
which  property  is  divisible  under  an  intes- 
tacy, according  to  the  Statute  of  Distribu- 
tions, and  the  difference  between  the  Cus- 
toms of  London  and  York. 

"The  office  of  an  administrator,  so  far  as  it 
concerns  the  collecting  of  the  effects,  makini; 
inventory,  and  the  payment  of  debts,  is  the 
same  as  that  of  an  executor.  But  as  there  is 
no  will  to  direct  the  former  in  the  subsequent 
disposition  of  the  effects,  the  analogy  exists  no 
longer. 

•*To  secure  a  just  division  of  the  property, 
the  Statute  22  and  23,  Car.  c.  10,  commonly 
railed  the  Statute  of  Distributions,  was  enacted ; 
which  compels  the  administrator,  after  pay- 
ment of  all  debt?,  funeral  and  just  expenses,  to 
make  a  just  distribution  of  tlie  residue  among 
the  wife  and  children,  or  children's  children,  if 
such  there  be ;  or  otherwise,  to  the  next  of  kin 
to  the  deceased,  in  equal  degree,  or  legally  re- 
presenting their  stocks,  according  to  certain 
rules  and  limitations  therein  laid  down.  That 
is  to  say,  one  third  to  the  widow,  and  the  resi- 
due in  e(|ual  portions  among  the  children,  or 
the  legal  representatives,  according  to  the  sta- 
tute, of  such  of  them  as  may  be  dead,  other 
than  such  child  or  children,  not  being  heir  at 
law,  as  shall  have  any  esttate  by  a  settlement 
made  by  the  intestate,  or  shall  have  been  ad- 
vanced a  portion  in  the  life- time  equal  to  his 
share ;  but  the  heir  at  law,  notwithstanding  any 
land  that  he  may  be  entitled  to  by  descent  or 
othenvise,  is  to  have  an  equal  share  with  the 
rest  of  the  children.  If  no  children,  nor  any 
legal  representatives  of  them,  half  is  allotted  tu 
the  widow,  and  the  remainder  among  the  next 
of  kin  of  the  intestate  in  equal  degree,  or  those 
who  legally  represent  them. 

'*  The  act  also  provides  that,  among  collater- 
al relations,  none  shall  take  as  representatives 
after  brothers'  and  sisters'  children;  and  if 
there  be  no  wife,  that  the  whole  shall  be  equally 
distributed  among  the  children,  or  the  repre- 


»  Mr.  Fox,  in  the  debate  on  the  Libel  Bill. 


sentatlves,  and  if  no  child,  among  the  next  of 
kin,  and  their  representatives,  as  aforesai4l. 

"  It  further  directs  that,  for  the  benefit  of 
creditors,  no  distribution  shall  be  made  tiUaftfr 
the  expiration  of  one  year  from  the  death  of  tlie 
intestate;  and  that  e?ery  one  to  whoio  a  share 
shall  be  allotted,  shall  give  bond  to  the  court 
to  refund  a  rateable  part  of  such  share,  for  tlte 
pa )2 meat  of  any  debt  due  from  the  iiUMUtr, 
which  shall  have  been  sued  for  and  recovered 
after  distribution. 

"  The  statute  also  expressly  excepts  the  cus- 
tom of  London  and  York,  and  oiher  pliLti 
having  pecaliar  customs  of  distributiog  aa  in- 
testate's effects. 

"  By  the  29  Car.  II.,  c.  3,  a.  25,  it  U  en- 
acted  that  the  before-mentioned  statute  shalt 
not  extend  to  the  estates  of  /erne  coverts  wbo 
die  intestate ;  but  that  the  husband  may  demaod 
and  have  administration  of  their  rights,  credtis, 
and  personal  estates,  and  enjoy  the  saoie  aa 
before. 

"  To  attain  a  clearer  apprehension  of  the  S:i- 
tute  of  Distributions,  and  the  constroctinD  oCiu 
several  points.  Sir  Samuel  Toller,  iu  bis  'Law 
of  Executors,'  supposes  three  cases. 

"  First :  where  none  of  the  intestate's  chil- 
dren are  dead.  Secondly :  where  the  iotesiau's 
children  are  tili  <lead,  all  of  them  having  left 
children.  Thinlly  :  where  some  of  the  is- 
testate's  children  are  living,  and  sonic  dfa^l, 
and  such  as  are  dead  have  each  of  theu  leU 
children. 

"  On  the  first  supposition,  where  none  of  the 
intestate's  children  are  dead,  the  wife  lakes  her 
third,  and  the  remaining  two  thirds  are  ^WM 
among  the  children  {  or  if  only  one  child,  the 
two  thirds  will  go  to  such  one  child. 

"  On  the  second  supposition,  if  A.  have  three 
children,  B.,  C,  and  D.  and  they  all  die— B. leaf- 
ing, for  instance,  two  children,  C.  three,  and  D. 
four,  and  A.  afterwards  dies  intestate ;  in  that 
case  all  his  grand-children  will  take  in  equal 
shares,  as  next  of  kin,  the  intestate's  cbildrm 
being  all  dead  ;  and  such  would  also  be  the  ca»c 
with  respect  to  the  great  grand* children  of  \k 
intestate,  if  both  his  children  and  grand-childrea 
had  all  died  before  him. 

**  III  the  above  instances  the  parties  are  said 
to  take  per  capita,  (that  is  6y  heads,  or  acconl< 
ing  to  the  number  of  heads)  or,  in  other  vfot^^ 
equal  shares  in  their  owu  right,  as  in  equal  de- 
gree of  kindred. 

"  On  the  third  supposition  of  some  of  the 
intestate's  children  being  living,  and  some  deaJ, 
and  such  as  are  dead,  having  each  left  children; 
the  grand-children  take  per  Mtirpet,  (accuidiit; 
to  their  stocks)  that  is,  not  in  their  own  rigbi, 
but  as  being  ihe  representatives  of  otiien.  A^ 
for  instanc*e ;  A.  has  three  sons,  B.,  C,  and  D- 
B.  dies  leaving  four  children,  and  C.  dies  lesrinj 
two.  On  A.  (the  father)  dying  intestate,  suppos- 
ing him  to  have  left  no  widow,  onethinl  niil  he 
due  to  D.,  his  surviving  child,  one  third  ainonjt 
B.'s  four  children,  and  the  remaining  ihini  be- 
tween C.'s  two  children ;  these  graad-childreo 
heing  entitled  to  their  parents'  share  tt^^ 
ively,  as  their  representatives. 

<•  The  ue»t  of  kin  referred  to  in  the  Sutuit 
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ftre  to  lie  traced  by  the  same  rules  of  consanfjrii. 
iiiity  as  those  who  are  entitled  to  letters  of  ad- 
ifiinistrattoii. 

*'  By  thU  statute,  therefore,  the  mother,  as 
well  as  the  father,  succeeded  to  all  the  personal 
effects  of  their  children  who  died  intestate, 
lesTto/if  00  wife  or  child,  to  the  exclusion  of  the 
brothers  end  asters  of  the  deceased ;  mid  so 
the  law  still  remains  with  respect  to  the  father: 
hat  by  1  James  2,  c.  \7,  if  the  father  be  dead, 
sod  aiiv  of  his  children  die  intestate  in  the  life- 
time  of  the  mother,  the  and  each  of  her  re- 
nainio^  children,  or  their  issue,  shall  divide 
the  tffecuper  capittt,  or  per  stirpes  as  the  case 
may  be.  Btii  if  there  be  neither  brother  nur 
lister  of  the  intestate,  nur  children  of  such  bro- 
ther or  sifter,  ihe  whole  goes  to  the  mother  as 
before. 

**  As  the  statute  expressly  excepts  the  custom 
of  London  and  Vorlc,  and  other  places  havinjr 
pecaliar  customs,  a  few  words  will  be  expected 
en  those  customs. 

'Ma  the  city  of  London,  and  province  of 
Yurk»  as  well  aa  in  Scotland,  and  probably  also 
m  Wales  (conceniinf;  which  latter,  says  Biack- 
stooe,  there  is  little  to  l>e  gathered,  bm  from 
the  8tat.  7  &  8  VVm.  3,  c.  38,)  the  effecU  of 
the  intestate,  after  payment  of  his  debts,  are  in 
general  divided  according  Co  the  ancieut  univer- 
sal doctrine  of  the  pars  raiiomittiiis,  or  reason- 
tblepart.  If  the  deceased  leave  a  widow  and 
childreo,  his  substance,  deducting  for  tire  wi- 
dow's apparel  and  the  ifurniture  of  her  bed- 
chamlier,  is  divided  into  three  parts,  one  of 
which  belongs  to  the  widow,  another  to  the 
children,  and  the  third  to  the  administrator. 
Ifoaly  a  widow,  or  only  children,  they  shall 
respectively,  in  either  case,  take  one  half,  and 
the  administrator  the  other.  If  neither  widow 
nur  children,  the  whole  to  the  admiuistrater ; 
snd  this  portion  going  to  the  administrator,  be 
U  boQod  by  1  Jac.  2,  c.  1 7»  to  dispose  of  ac- 
cording to  the  iStaittte  of  Distriluitiou. 

''Thus  far,  and  in  many  other  points,  as  to 
the  portions  advanced  to  any  of  the  children 
heiojEf  taken  as  in  part  of  their  shares,  &c.,  the 
customs  of  London  and  York  agree ;  but  there 
ve  two  principal  points  in  which  they  differ. 
The  one  is  that  m  Londen  the  share  of  the 
children  is  not  fuUv  vested  in  them  till  the  age 
sf  tweiiiy-o»e.  (uofessthere  be  only  one  child) 
before  wliich  they  cannot  dispose  of  it  by  will  $ 
snd  if  they  die  under  that  age,  whether  single 
or  married,  their  shares  shall  survive  to  the 
Mber  children.  In  the  province  of  York  the 
orphanage  part  is  rested  immediately  on  the 
death  of  the  intestate. 

'^The  other  difference  is,  that  in  the  city  of 
Uniion,  the  advancement  of  a  child  out  of  real 
Cftaie  will  not  bar  his  claim ;  but  in  the  pro- 
vince of  York,  the  heir  of  the  land,  however  in- 
considerable its  value  may  be  in  eomparison 
^ith  die  personal  estate,  is  totally  excluded ; 
even  though  the  land  devolved  upon  him  by 
'eukment  made  on  his  father's  marriage." 


COPYHOLD  ENFRANCHISEMENT. 

FORMS  OP  PBOCBDURK  UNDER  8TATUTB 

4  &  5  Vict,  c  35. 

{I'hese  forms  have  just  been  issued  by  tha 
Copyhold  Commissianers.] 
•#•  These  forms  are  intended  for  ihe  guidanee 

of  parties  nvttiiing'  themtelves  of  the  act,  hut 

must  be  Vftried  to  suit  the  partictdar  circum^ 

Stances  of  each  case. 

INSTRUCTIONS  AS   TO  rORMS  OF  PROCEDURIL 

Under  the  4th  h  5ih  Vict.  cap.  35. 

The  following  forms  will  be  found  to  ap{>lv 
to  cases  of  manorial  commutations — of  partial 
commutations,  that  is,  by  agreements  not  being 
manorial  agreements,  as  not  including  all  the 
tenants  of  a  manor^ — and  to  cases  where  parties 
c(»m muting  or  enfranchising  are  under  dja*- 
ability. 

Nos.  1,  2,  and  3,  include  the  notices  and 
declarations,  which  may  serve  to  bring  the 
parties  together  at  a  manorial  meeting  held 
for  the  purpose  of  effecting  a  commutation. 

No.  4,  contains  forma  of  minutes  of  the 
various  proceedings  which  may  be  supposed  to 
take  place  at  soch  meetings.  The  most  impor- 
tant portion  of  these  forms  is  that  which  relates 
to  the  minute  which  is  to  serve  as  a  basis  of  an 
agreement  for  commutation.  No.  4,  E. 

When  meetings  to  commute  are  assembled, 
the  parties  may  in  some  few  cases  find  them- 
selves prepared  at  once  to  execute  fully,  or 
provibionally,  a  formal  agreement ;  and  in  such 
cases  they  may  proceed  at  once  to  use  the  form 
marked  No.  5,  and  to  make  the  minute  given 
in  Nos.  7  or  8  ;  but  it  will  not  often  happen 
that  the  parties  are  prepared  at  once  to  execute 
such  an  Instrument;  the  most  that  will  ordl.. 
oarily  be  done  at  the  first,  and  perhaps  some 
subsequent  meetings,  will  be  to  assent  to 
principles  of  com  mutation,  the  details  of  whicli 
are  subsequently  to  be  embodied  in  an  agree- 
ment; and  when  such  preliminary  assent  has 
been  obtained,  a  minute  should  be  entered  on 
the  proceedings,  which  may  serve  as  a  record 
of  it,  and  furnish  the  basis  of  s^  formal  agree- 
n^nt  to  be  afterwards  prepared. 

The  fitrms  of  such  minutes  as  **  the  basis  of 
an  agreement''  with  variations  to  meet  diffe- 
rent cases  are  given  in  form  No.  4,  E. 

No.  5,  is  the  form  of  a  manorial  agreement 
to  commute.  Such  an  agreement  may  he 
either  perfect  or  provisional — that  is,  the  sig- 
natures of  the  parties  present  may  be  sufficient 
to  give  validity  to  an  agreement,  or  insufficienL 
In  the  second  case  a  proviisional  agreement 
only  can  be  executed. 

One  name  at  least  must  be  affixed  to  such  a 
provisional  agreement  at  the  meeting  itseK; 
the  other  parties  may  sign  within  six  calendar 
months  afterwards.    See  s.  16. 

When  an  agreement,  either  perfect  or  pro- 
visional, is  signed  at  a  meeting,  a  short  minute 
of  thai  fact  should  be  recorded  by  the  chairman, 
as  in  forms  Nos.  7  and  8. 

The  form  of  a  manorial  agreement.  No.  5, 
is  given  to  meet  cases  in  which  the  tenants^ 
or  thrce.fourths  of  the  tenants,  in  number  and 
value,  can  determine  on  the  joint  consideru* 
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tion  to  be  given  to  the  lord,  but  cannot  at  olace 
determine  unanimously  on  the  precise  portion 
which  is  to  be  contributed  by  each. 

In  all  such  cases,  a  manorial  agreement 
(Form  No.  6)  followed  by  an  apportionment 
under  the  act,  presents  the  oulv  means  of  com- 
l^eting  the  transaction  ;  but  it  all  the  tenants 
can  agree  amongst  theiuselvesj  or  can  trust  a 
valuer, to  fix  for  them,  thp  sums  tp  be  paid  b^ 
each  of  them,  and  can  thus  embody  the  distri- 
bution of  the  whole  sum  to  be  given  to  the 
lord  in  a  schedule  of  apportionment,  to  be  an- 
nexed to  and  form  part  of  their  agreement, 
they  will  save  much  of  the  trouble  and  expense 
necessary  to  complete  a  manorial  apportion- 
ment under  the  act. 

To  effect  this  they  will  use  not  the  form  of  a 
manorial  agreement  (No.  5)  but  that  sort  of 
agreement  (see  Forms,  Nos.  9  and  10),  which 
^ny  two  or  more  tenants  are  authorised  to  exe- 
cute under  sec^  52  of  the  act.  These  agree- 
ments require  no  previous  meeting  to  give  them 
validity,  and  if  Form  No.  10  be  lised,  no  sub- 
sequent apportionment. 
*  The  act  (sec.  52)  allows  any  two  or  more 
tenants  thus  to  commute  by  agreement  par- 
tially, that  is,  leaving  out  the  other  tenants, 
without  previous  meetiugi,  and  paying  no 
stamp  duty  (sec.  9.3) ;  and  all  such  agreements 
may  or  may  not  contain  schedules  of  appor- 
tionment. If  they  do  not  contain  schedules  of 
apportionment,  then  the  steward  is  to  frame 
one  which  is  to  go  through  all  the  processes  of 
investigation  provided  for  in  the  case  of  appor- 
tionments consequent  on  manorial  agreements. 
Under  the  same  section  any  one  tenant  may 
agree  with  the  lord  for  commutation  ;  but  in 
such  case  there  will,  of  course,  be  no  necessity 
for  an  apportionment. 

A  form  of  agreement  to  enfranchise,  and  a 
schedule  of  apportionment  on  enfranchise- 
ment, are  given  m  Nos.  U  and  12. 

Although  the  act  authorizes  thu  use  of  par- 
tial agreements  without  schedules  of  appor- 
tionment annexed,  it  will  be  very  rarely  indeed 
advisable  to  use  such.  Parties  who  agree  to 
commute  or  enfranchise  and  embody  the  con- 
sideration to  be  paid  by  each  in  a  schedule 
forming  part  of  the  instrument  itself,  will  at 
once  close  the  whole  transaction. 

Those  who  leave  a  gross  sum  to  be  paid  to 
the  lord  as  a  consideration,  to  be  afterwards 
apportioned  among  them  by  others,  may  in- 
volve themselves  in  subsequent  valuations,  and 
instruments  of  apportionment  and  investiga. 
tions,  and,  perhaps,  conflicts,  of  which  the  ex- 
pense, the  delay,  and  the  trouble  may  be  alike 
formidable.  It  may  again  be  remarked  here 
that  even  where  the  copyhold  or  customary 
lands  of  a  whole  manor  are  commuted  or  en- 
franchised, the  parties  moy,  possibly,  in  some 
few  cases  agree  among  themselves  as  to  the 
consideration  to  be  paid  by  each,  and  then  the 
commutation  or  enfranchisement  may  at  once 
be  effected  by  an  instrument  in  one  of  the 
forms  (Nos.  10  or  12),  instead  of  by  a  mano- 
rial agreement  in  the  form  No.  5;  and  if  such 
an  instrument,  including  a  schedule  of  appor- 
tionment in  the  forms  (Nos.  10  or  12),  can  be 
adopted,  it  b  obvious  tliat  much  of  the  trouble 


and  expense  will  be  avoided,  whivh  will  atCead 
the  completion  of  an  apportionment  conse* 
quent  on  a  manorial  agreement  or  eonseqoent 
on  partial  agreements,  containing  no  sche- 
dules of  apportionments. 

When  either  lord  or  tenants  are  ander  dis- 
abilities, or  when,  they  have  only  a  limited  es- 
tate, such  as  an  estate  for  life,  &c.,  then  it  be- 
comes the  duty  of  the  commissioners  to  pro- 
tect the  interests  of  other  parties,  who  are  oi 
may  hereafter  be  interested  in  the  property. ' 

In  such  cases  before  confirming  deeds  or 
partial  agreements,  the  commissioners  trill  re* 
quire  to  know  both  the  value  of  the  property 
and  the  nature  of  the  incidents,  Co  which  it  is 
subject;  and  to  obtain  that  knowledge  tiiey 
will  require  declarations  from  the  stewwi  and 
a  valuer — of  which  declarations  the  forms  are 
given  in  Nos.  14  and  15. 

When  parties  enfraqchise  by  a.  schedule  of 
apportionment,  (see  No.  12,)  they  may  fiad  it 
useful,  although  not  absolutely  necessary  un« 
der  the  act,  previously  to  sign  an  agreement, 
of  which  a  form  is  given  in  No,  13. 

Although  the  form  of  a  power  of  attorney 
is  given  m  the  act  (see  s.  12)  it  u  here  re- 
printed, see  No.  16. 

No.  1. 

NOTICE  AND  ADVERTISEMENT  OF  MEETING  BT 

LORDS  [or  lords]. —  Underset,  13« 
Manor  of  in  the  Gonnty  of 

I,  [We]  the  undersigned  being  [the  duly 
authoriEed  agent  of]  a  lord  [or  of  the  lords,  «i 
the  cau  may  be"]  of  the  said  msnor,  whose  in- 
terest is  [or  whose  interests  are]  not  less  thaa 
one- fourth  of  the  whole  annual  value  of  such 
manor,  do  by  this  notice  under  my  hand  [or 
our  hands]  call  a  meeting  of  the  lords  and 
tenants  of  the  said  manor,  for  the  purpose  of 
making  an  agreement  for  the  general  commu- 
tation of  the  rents,  fines,  and  heriots,  tbere^ 
after  to  become  due  in  respect  of  lands  holden 
of  the  said  manor  and  or  the  lord's  rights  ia 
timber,  [or.  of  one  or  more  of  such  rights  u 
may  be  agreed  upon  at  such  meeting]  pursue 
ant  to  the  provisions  of  an  Act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  her  pre- 
sent Mttjesty  Queen  Victoria,  intitided  "  Aa 
Act  for  the  Commutation  of  certain  Manoris) 
Rights  in  respect  of  Land  of  Copyhold  and 
Customary  Tenure,  and  in  respect  of  other 
lands  subject  to  such  rights,  and  for  fiscilitat- 
ing  the  enfranchisement  of  such  lands,  and  for 
the  improvement  of  such  tenure.  *  And  I, 
[we]  do  hereby  give  notice,  that  such  meeting 
will  be  held  at.  Sec,  on  day  the 

day  of  next,  at  the  hour  of  [eleven 

in  the  forenoon.] 

Given  under  my  hand  [our  hands]  the 
day  of  18 

[To  be  signed  by  the  parties,  and  where 
signing  as  agent,  to  add  "agent for  C.  />.,ionl 
of  the  said  manor.] 

Note,  That  a  manor  may  be  such  portion  or 
portions  of  a  manor  as  the  commissioners  shall, 
by  any  order  in  writing,  with  the  consent  of  the 
lord,  direct  to  be  considered  as  a  manor.  See 
s.  102, 
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No.  2. 

NOTICE    AND    ADYERTISBMENT   OF    MBETINO 
BT  TENANTS. 

Under  sec,  13. 
Manor  of  1 

in  the  County  of  j 

We,  the  undersigned  being  tenants  [or  the 
duly  authorized  agent  or  agents  of  tenants,  om 
the  cue  majf  be"]  uf  the  said  manor,  do,  by  this 
notice,  under  our  hands,  call  a  meeting  of  the 
lords  and  tenants  of  the  said  manor,  for  the 
porpose  of  making  an  agreement  for  the  ge- 
neral commatation  of  the  rents,  fines,  and 
heriots  thereafter  to  become  due  in  respect  of 
lands  boiden  of  the  said  manor  and  of  the 
lord's  rights  in. timber,  [or  of  one  or  more  of 
such  rights,  as  may  be  agreed  upon  at  such 
meetiog J  pursuant  to  tlie  provisions  of  an  act 
pused  in  the  fourth  and  fifth  years  of  the 
reigo  of  her  present  IVl^esty  Queen  Victorb, 
intituled,  <'An  Act  for  the  Commutation  of 
certain  Manorial  Rights  in  respect  of  Lands  of 
Copyhold  and  Customary  tenure,  and  in  res- 

rof  other  lands  subject  to  such  rights,  and 
facUitating  the  enfranchisement  of  such 
lands  and  for  the  improvement  of  sach  te- 
nure." And  we  do  hereby  give  notice^  that 
ittch  meeting  will  be  held  at,  &c.,  on 
day  the  day  of  next  at  the 

hour  of  [eleven  in  the  forenoon.] 

Given  under  our  hands  this  dav 

of  18  ^ 

[To  be  signed  by  tea  tenanto  of  the  manor, 
or  their  authorized  agents,  or  where  there 
shall  not  be  so  many  tenants  as  ten,  then 
by  one-half  of  the  tenants  of  the  said 
manor  or  their  authorized  agents.— See 
«.  13.] 
Niite, — A  copy  of  the  notices,  whether  by 
lord  or  tenant,  should  be  forwarded  to  the  co- 
pyhold commissioners; 


No.  3. 

DECLARATION    THAT  NOTICE  HAS  BEEN  DULY 
AFFIXED  ON  CHCRCH  DOOR,  &C. 

If  [A,  B^l  of,  &c.,  do  solemnly  and  sin- 
cerely declare,  that  I  did  on  the  day 
^1  affix  on  the  principal  outer  door 
of  the  church  of  the  parish  of  in 
the  county  of  being  as  I  do 
?enly  believe  the  parish  within  the  limits  of 
which  the  manor  of  in  the  said 
county,  or  the  greater  part  thereof  in  value, 
Wends,  [or  did  on,  &c.,  affix  on  the  door  or  on 
^  being  a  conspicuous  part  of  the  house, 
or  budding,  called,  &c.,  wherein  the  courts  of 
^nesaid  manor  are  usually  held],  a  notice 
"'Jf ''^^f  a  true  copy  is  hereunto  annexed,  and 
»hich  notice,  to  the  best  of  my  knowledge  and 
oelief,  was  duly  signed  by  the  persons  whose 
oames  are  thereunder  written,  and  I  make  this 
"olemn  declaration,  conscientiously  believing 
wfi  same  to  be  true,  and  by  virtue  of  the 
!S"**ons  of  an  act  made  and  passed  in  the 
n^tiand  sixth  years  of  the  reign  of  his  late 
^"jesty  king  WilHaiB  the  Fourth,  intituled 


**  An  Act  to  repeal  an  Act  of  the  present  Ses- 
sion of  Parliament,  intituled  An  Act  for  the 
more  effectual  abolition  of  Oaths  and  Affirma- 
tions taken  and  made  in  the  various  depart- 
ments of  the  State,  and  to  substitute  declara- 
tions in  lieu  thereof,  and  for  the  more  entire 
Suppression  of  Voluntary  and  Extra-judicial 
Oaths  and  Affidavits ;  and  to  make  other  Pro- 
visions for  the  Abolition  of  unnecessary  Oaths/' 
*^*  The  production  of  the  newspapers  wili 
shew  that  the  meeting  has  been  duly  adver- 
tized. 


No.  4. 

MI1VUTB8  OF  PR0GEBDING8  AT   THE   MEETING. 

Manor  of  1 

in  the  County  of    J 

Proceedings  of  a  meeting  of  the  lord  [or 
lords]  and  tenants  of  the  said  lAanor,  held  at, 
&c.,  on,  &c.,  for  the  purposes  of,  &c.,  [a#  in 
notke\  At  this  meeting  were  present  in  per<< 
son,  &c.  [state  the  names  of  the  lords  and  te* 
nants  present ^  distinguishing  them]  and  by  their 
agents,  &c.  [stating  the  parties  and  their  rr- 
spective  agents,  if  any  ^1 

A. — Commencement  and  appointment  of  chair- 
man. As  to  legal  mode  ^f  appointing  a  chairs 
man,  see  *.  16.— The  lord  [or  lords]  and  te-* 
nants  present  at  this  meeting  elected  A,  D,  to 
be  chairman,  and  agreeably  with  the  provisions 
of  the  said  act,  the  chairman  did  proceed  to 
ascertain  the  number  and  interest  of  the  lord 
[or  lords]  and  tenants  present  in  person  or  by 
their  agents,  and  computing  as  directed  by  the 
said  act,  the  lord  [or  lords]  so  present  appeared 
to  be  interested  to  the  whole  extent  of  the 
value,  [or  to  the  extent  of  three-fourths  of  the 
value]  of  the  said  manor,  and  the  tenants  so 
present  appeared  to  equal  in  number  threes 
fourths  of  the  tenants  of  the  said  manor,  and 
in  interest  three-fourths  in  value  as  required 
by  the  said  act. 

B.^JdJournmeni,  sees.  18. — ^The  conside-^ 
ration  of  the  agreement  proposed  by  the  afore- 
said notice  to  be  made  was  entered  upon,  but 
it  being  desired  by  a  majority  in  number  of 
the  persons  attending  this  meeting  in  person 
or  by  attorney,  as  aforesaid,  the  chairman  did 
adjourn  the  meeting  to  day,  the  day 

of  ,  to  he  then  holden  at,  &c.,  at  the  hour 
of,  &c.,  and  did  declare  the  time  and  place  to 
which  such  adjournment  was  made.  And  no- 
tice of  such  adjourned  meeting  was  made  and 
given  under  the  hand  of  the  said  chairman, 
and  was  affixed  in  a  conspicuous  place  on  the 
outside  of  the  building  in  which  the  said  meet- 
ing was  held,  and  a.  duplicate  of  such  notice 
was  in  like  manner  made,  for  the  purpose  of 
being  advertised  agreeably  with  the  provisions 
of  the  said  act. 

A^ote, — When  a  meeting  is  adjourned,  is 
must  be  recollected  that  it  is  not  sufficient  for 
the  chairman  to  sign  a  minute  of  such  adjourn- 
ment, and  then  leave  the  chair.  He  must  also 
sign  the  notices  of  such  adjournment,  which 
are  to  be  dealt  with  as  directed  by  sect.  18,  or 
all  the  proceedings  will  fall  to  the  ground. 
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C.^Noihe  of  Adjournment, 


} 


Manor  of 

ill  the  County  of 

I,  [A.  5.]  having  l>een  duly  elected  cliair- 
m&n  of  the  meeting  [or  atljourned  meetinfr] 
held  on  the  day  of  IS    ,  at,  &c. 

for  the  purpose  of  makinff  an  agreement,  &i*., 
[see  notice  of  original  meetiufrl  do  hereby  gr\ve 
notice  that  in  complianct>  wiiii  the  desire  of  the 
majority  in  number  of  the  persons  attendini; 
fiuch  meeting;  in  person  or  by  attrrney,  I  do 
adjourn  the  said  meeting  to  day  the 

day  of  18    , 

Dated  this        day  of  18    . 

(Signed)    A.  B.  Chairman, 

D. — Proceedings  at  Adjourned  Meetings, 

Manor  of  \ 

in  the  County  of  J 

Proceedinjfs  of  an  adjourned  meeting  of  the 
lord  [or  lordy]  and  tenants  of  the  said  manor, 
held  at,  &c.,  fur  the  purpose  of,  &c.  [as  in  no* 
ticf"],  [State  the  persons  present,  the  election 
of  chairman,  and  the  ascertaining  that  a  st/ffi- 
cient  proportion  were  present,  as  at  an  original 
meeting.'^ 

E. — Afinute  as  the  Itasis  of  an  agreement  for 
commutation. — At  this  meeting,  the  lord  [or 
lords]  and  tenants  present  thereat,  and  such 
tenants  being  not  less  in  number  than  three- 
fourths  of  the  tenants  of  the  said  manor,  and 
the  interest  of  the  lord  [or  lordsl  and  of  the 
tenants  so  present  in  the  manor  and  lands 
respectively,  not  being  less  than  three-fourths 
of  the  interest  in  the  value  thereof  respectively, 
computing  the  interest  of  the  tenant  as  in  the 
said  act  is  provided,  did  procee<l  to  make  an 
agreement  as  hereinafter  is  expressed  for  the 
commutation  of  the  rents,  fines,  and  heriuts, 
from  the  Ist  day  of  January  next  following  the 
final  confirmation  of  apportionment,  as  by  the 
said  act  pnivided,  to  become  due  in  respect  of 
the  lands  holden  of  the  said  manor,  and  of  the 
lord's  rights  in  timber,  [also  it  was  expressly 
agreed  that  such  commutation  should  extend 
to  rights  in  mines  and  minerals.] 

At  a  rent-charge  and  nominal  fines. — And  it 
was  further  agreed,  that  such  commutation 
abould  be  eflfected  In  consideration  of  an  annual 
6iim  bv  way  of  a  rent-charge,  and  of  a  fixed 
fine  of  bs,  to  be  paid  on  death  or  alienation  in 
respect  of  every  tenement  holden  of  the  said 
manor. 

Entire  rent^charge  to  be  apportioned. — And 
it  was  further  agreed,  that  ruch  rent-charge 
should  be  the  sum  of  *  pounds,  but  to 

be  from  time  to  time  variable  according  to  the 
price  of  com,  as  in  the  said  act  mentioned  ; 
such  entire  rent-charge  to  be  apportioned  be- 
tween the  tenants  of  the  said  manor  by  valuers 
as  in  the  said  act  provided,  and  the  lord's  rights 

*  Tliis  will  be  a  variable  corn  rent,  see  s. 
36.  If  the  rent-charc:e  fhall  not  exceed  20«.  it 
Mill  not  vary  according  to  the  price  of  corn, 

^8.36. 


to  remain  as  at  present  until  Bach  rent-cliafs;e 
should  commence, 

Rent'charge  to  be  subject  to  increase  anH  d?. 
minution  by  valuers. — And  it  was  farther  aj:r<*ed, 
that  such  sum  by  way  of  rent-charge  sbouM  l»e 
subject  to  increase  or  diminution  by  the  valuers 
to  be  appointed  in  the  making  such  apportion, 
ments  to  anv  proportion  not  exceeding  per 
cent,  if  such  valuers  should  find  that  the  an- 
nual value  of  the  lands  copyhold  of  the  »aid 
manor  should  exceed  or  be  under  the  sum  of 
pounds,  but  the  lord  is  to  bear  no  part  of 
the  expense  of  the  valuation,  or  of  other  charge 
by  the  valuers  under  this  power  given  to  them. 

Amount  of  rent^chftrge  to  be  fixed  by  valuert. 
— And  it  was  further  agreed,  that  the  aroouot 
of  such  annual  sum  or  rent-charge  to  be  paid 
to  the  lord  [or  lords]  should  be  fixed  by  the 
valuers  hereinafter  appointed,  or  their  umpire 
to  be  appointed  agreeably  with  the  provisions 
of  the  said  act,  and  to  be  variable  accoriting  to 
the  price  of  com  as  in  the  said  act  mentioned, 
and  to  be  apportioned  between  the  tenants  of 
the  said  manor  by  the  said  valuers  or  umpire. 

Net  rent^charge  in  respect  of  fines,  fyc.  me§ 
be  postponed  till  next  act,  Sfc. — Also,  that  so 
much  of  the  rent-charge  to  be  apportioned  for 
the  lands  of  any  tenant  as  should  be  in  lieu  of 
fines,  or  other  manorial  rights,  to  which  surh 
tenant  would  not  be  liable  hereafter  durini^ 
bis  tenancy,  should  not  commence  until  the 
period  of  the  next  act  or  event  on  which  a  fine 
or  such  other  manorial  rights  would  have  be- 
come payable  or  due,  and  that  the  aroonot  of 
such  rent-charge  should  then  be  increased  ac- 
cordingly; the'  amount  of  increased  rent- 
charge  to  be  fixed  by  the  copyhold  commis- 
sioners. 

[These forms  will  vary  according  to  the par^ 
ticular  circumstances  of  each  case,'] 

F. — Appointment  of  valuers  under  #.  24.— 
Also  at  this  meeting  of,  &c. 

and  of,  &c.  were  appointed  valuers 

for  the  purposes  of  the  said  commutation,  as 
directed  by  the  said  act,  the  votes  on  such 
appointment  appearing  in  the  paper  marked 
hereunto  annexed. 

f  To  be  signed  by  ell  the  parties  present  in 
person  or  by  attorney  ] 

[No  appointment  of  valuers  will  be  valid  un- 
less the  agreement  has  been,  or  shall  be  executed 
by  persons  having  sttjfficient  interest.'] 

Note,  It  should  be  remembered  that  the 
whole  of  the  minute  is  only  the  basis  of  ao 
agreement,  and  when  such  a  minute  has  been 
iuade«  great  care  must  be  taken  legally  to  ad- 
journ the  meeting  to  some  future  day  when  a 
formal  agreement  may  be  executed,  either 
fully  or  provisionally.  The  first  signature  to 
every  formal  agreement  must  be  afiixed  ac  a 
meeting,  and  if  after  framing  a  minute  the 
parties  separate  without  adjourning,  a  fresh 
meeting  roust  be  called  by  notice  and  adver- 
tisement, and  all  the  proceedings  gone  through 
de  novo,] 

[Tu  be  continued,} 
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wiTNKSSKS.— See  p.  180,  ante, 

119, 120.  By  rule  of  Hil.  4  W.  4,  R.  1,  pi.  20, 
either  party  may  f»ive  ootice  to  the  other,  in 
the  form  annexed  Co  the  rule,  of  hin  inten- 
tion to  adduce  in  evidence  any  written  or 
printed  docanienls ;  and  unless  the  adverse 
party  shaU  consent  within  forty-eij^ht  hours 
to  make  the  admission,  the  party  requiring 
it,  may  call  on  the  other  by  summons  to  shew 
cause  why  he  should  not  consent  to  such 
sdmission,  or  in  case  of  refnssl,  be  subject 
to  pay  the  costs  of  proof.  The  judge  may 
make  an  order  that  the  costs  of  proving  any 
document  shall  be  paid  by  the  party  so  re- 
quired, whatever  may  be  the  result  of  the 
cause.  No  costs  of  proving  any  document 
shall  be  allowed  unless  the  party  shall  have 
lOTen  such  notice,  and  the  adverse  party  shall 
bare  refused  or  neglected  to  make  stub 
admission,  or  the  judge  shall  have  indorsed 
upon  the  summons  that  he  does  not  think 
it  reasonable  to  require  it. 

121.  B^the  same  rule  of  Court  the  above  pro- 
ceedmgs  mu4t  lie  taken  after  plea  pleaded, 
Bod  a  reasonable  time  before  trial ;  and  the 
judge  may  give  time  to  the  other  party  for 
inquiry  on  examination  of  the  documents 
intended  to  be  offered  in  evidence,  aud  im- 
poi>e  ;<uch  terms  as  he  shall  think  fit. 

122.  Where  the  witnesses  reside  within  any  of 
the  foreign  dominions  of  her  Majesty,  the 
application  should  be  for  a  mimdtmus,  to  be 
sddressed  to  the  Court  there,  and  to  whom 
power  is  given  by  the  second  section  of  the 
Stat.  I  VV.  4,  c.  22,  to  compel  the  attendance 
of  the  witnesses  to  be  examined. 

123.  The  affidavit  necessary  to  support  the  ap- 
plication relating  to  such  witnesses  must 
state  the  nature  of  the  issue,  aud  that  the 
proposed  witnesses  are  material  and  neces- 
sary.   Weekes  v.  Paw/,  6  Dciwl.  462. 

124.  A  defendant  applying  to  examine  wit- 
nesses is  in  some  cases  required  to  pay  the 
money  into  Court,  or  to  have  the  commis- 
sion returned  within  a  specified  time.  DnU 
ton  V.  Uopd,  I  Gale,  1U2  -,  Shovey  v.  She- 
hetti,  1  Tyr.  505. 

125.  li  is  in  the  discretion  of  the  Court  to  order 
so  examination  to  be  taken  vivd  voce.  Pole 
V.  liogerg,  5  Dowl.  6.'^2. 

126.  Where  witnesses  reside  in  this  country, 
and  are  expected  to  go  abroad  before  the 
trial,  or  are  in  such  a  state  of  indisposition 
or  infirmity  as  renders  it  improbable  they 
can  attend  the  trial,  they  may  be  examined 
under  a  judge's  order  or  rule  of  Court. 
Abraham  v.  Newton,  8  Bing.  274 ;  Pond  v. 
Oimes,  3  Moo.  &  Scott,  161. 

127.  When  an  order  has  been  made  for  the 
examination  of  witnesses,  the  Court  or  a 
judge  may  order  the  attendance  of  the  wit- 
nesses, and  wilful  disolK'diencewill  be  deemed 
a  contempt  of  Court.    1  W,  4,  c.  22,  s.  5. 


128.  In  case  documents  are  In  the  hands  of  a 
third  person,  a  eubpana  duces  tecum  must  be 
issued,  and  u  copy  served  on  the  witnesses. 
Dnvie  v  Lwell,  7  DowL  1 78. 

129.  By  1  W.  4,  c.  22,  s.  10,  no  examination 
or  deposition  to  be  taken  by  virtue  of  that 
act  shall  be  read  in  evidence  at  any  trial 
without  the  consent  of  the  party  against 
whom  the  same  may  be  offered,  unless  the 
ezaminant  or  deponent  is  beyond  the  juris- 
diction of  the  Court,  or  dead,  or  unable, 
from  permanent  sickness  or  infirmity,  to  at- 
tend the  trial ;  and  no  depositions  can  be 
received  as  evidence  unless  the  party  to  be 
affected  by  them  has  cross-examined  the  de- 
ponents, or  has  been  legally  called  upon, 
and  had  the  opportunity  to  do  so.  2  Stark. 
£v.  264 ;  jittorney  General  v.  DavUon, 
Macl.  5c  Y.  160 ;  Cazenove  v.  Faughan,  1  M. 
&S.4. 

130.  By  the  same  art,  sect.  3,  the  costs  of  every 
writ  or  commission,  and  of  the  proceedings 
thereon,  are  in  the  discretion  of  the  Court ; 
and  by  sect. 9  the  costs  of  every  rule  or  order 
to  be  made  fur  the  examination  of  witnesses, 
and  of  the  proceedings  thereupon,  shall  lie 
costs  in  the  cause,  unless  otherwise  directed, 
either  by  the  judge  making  such  rule  or 
order,  or  by  the  judge  before  whom  the 
cause  may  be  tried,  or  by  the  court. 

131.  Where  a  document  required  to  be  pro- 
duced is  in  the  possession  of  a  party  in  the 
cause,  a  notice  to  produce  must  be  served,  if 
such  party  be  plaintiff  or  defendant,  but  if 
one  defendant  requires  a  document  in  the 
bands  uf  another  defendant,  the  latter  should 
be  served  with  Asubpcena  duces  tecum,  Cotley 
V,  Smith,  4  Bing.  N.  C,  285. 

132.  It  is  not  necessary  to  give  a  notice  to  pro- 
duce, where  the  pleadings  inform  the  party 
that  he  is  charged  with  the  possession  of  the 
instrument,  as  in  trover  for  a  bill  of  ex- 
change. How  V.  Hall,  14  East,  274  ;  Scott 
V.  Jones,  4  T.  R.  865.  Nor  need  the  pro- 
duction be  required  of  the  notice  of  dishonor 
against  a  drawer  or  indorser.  Swain  v.  Lewis, 
2  C.  M.  &  R.261.  But  where  the  bill  is  not 
the  subject-matter  of  the  action,  a  notice 
must  be  given.  Lavanze  v.  Palmer,  M.  & 
M.  31.  An  attorney's  bill,  in  an  action 
brought  upon  it,  may  be  given  in  evidence 
without  a  notice  to  produce.  Colling  v. 
TYfweek,  6  B.  &  C.  394  ;  but  it  will  not  be 
sufficient  to  read  the  different  items  of  an 
attorney's  bill  from  a  book ;  Phillipson  v. 
Chase,  2  Camp.  110.  Yet  it  is  not  neces- 
sary that  the  witness  should  have  read  both 
the  copy  and  the  original ;  it  is  sufficient 
that  he  compared  the  one  with  the  other  as 
read  to  him.  JMTv.  Dart,2  Taunt.  52; 
Fyson  v.  fCemp0V.  &  R  71. 

133.  A  notice  to  produce,  in  oroer  to  let  in 
secondary  evidence,  will  be  sufficient,  if 
served  on  the  attorney  of  the  party;  but  it  is 
prudent  to  serve  a  copy  on  the  parly  himself, 
and  on  the  town  agent,  if  any.  Houseman 
V.  Roberts,  5  C.  &  P.  94. 

13J.  A  subpoena  cannot  be  eflfcctually  served 
on  a  witness  in  Scotland  or  Ireland,  to  cum- 
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pel  his  altendance  in  England.    11  G.  4, 
c.  70,  8.  13. 

135.  A  subpoena  roost  be  served  a  reasonable 
liioe  before  the  trial,  ffammothi  v.  Sieufart, 
1  Str.  610. 

136.  A  subpoena  may  be  served  at  any  liour 
of  the  day  or  night. 

137.  A  subposna  cannot,  it  seems,  be  served 
on  a  Sunday. 

138.  It  is  not  necessary*  though  usual,  to  tender 
any  money  to  a  witness  residing  in  town  to 
attend  a  town  eause.  Jucob  v.  Hingaie, 
3  Dowl.  P.  C.  466. 

139.  It  is  necessary  to  pay  or  tender  a  suffi- 
cient sum  of  money  to  cover  the  reasonable 
expenses  of  the  witness  in  going  to,  staying 
at,  and  returning  from  the  place  of  trial. 
j4shton  V.  Httigh,  2  Chit.  201  j  FuUer  v. 
Prentice,  1  H.  B1.49. 


ON 

LIMITATIONS  TO  SEPARATE  USE. 

To  the  Editor  of  the  Legat  Obeerver. 

Sir, 
Notwithstanding  the  al)le  articles  which 
have  already  appeared  at  dififerent  times  in 
your  valuable  periodical  on  the  subject  of  sepa- 
rate use,  one  of  your  correspondents  is  clearly 
labouring  under  a  misapprehension  of  the 
principle  upon  which  the  judgments  of  Lord 
Cottenham,  in  the  cases  of  Tuilett  v.  ^rm" 
strong,  19  L.  O.  263,  and  Newland  v.  Paynter, 
4  Mylne  &  C.  417,  are  based.  The  former  of 
those  cases  is  decisive,  and  places  the  subject 
in  a  very  clear  point  of  view.  In  addition  to 
this,  %ve  mav  safely  say  that  there  is  no  pro- 
bability of  the  law,  as  laid  down  in  the  excel- 
lent judgment  in  that  case,  being  called  in 
question  by  any  Judge  or  authority  in  future. 

Vour  correspondent  M.  W.,  whose  com- 
munications upon  this  subject  are  to  be  found 
in  L.  O.  Vol.  19,  p.  408,  and  p.  202,  anti, 
seems  to  forget  that  separate  use  and  restraint 
upon  anticipation  are  creatures  of  equity,  and 
therefore  require  equitable  principles  and  equit- 
able arguments  to  sustain  them.  He  imagines 
that  a  contract  on  the  part  of  the  husband  must 
at  least  be  implied,  in  order  to  give  effect  to  the 
words  creating  the  trust  for  separate  use. 

Now,  Sir,  with  great  deference,  I  must  beg 
to  differ  from  this  opinion,  and  for  this  simple 
reason,  that  as  equity  supports  a  gift  to  the 
separate  use  of  a  woman,  so  as  to  entitle  her 
to  an  exclusive  enjoyment  during  her  cover- 
ture, on  dbtinct  prmciplcs  of  its  own,  a  man 
marryinj^  a  woman  with  property  so  circum- 
stanced  is,  in  the  wolds  ^of  the  Lord  Chan, 
cellor  in  Newlands  v.  Pajojier,  considered  as 
**  adopting  the  property  in  rae  stale  in  which  he 
finds  It,  and  bound  by  equity  not  to  disturb  it." 

There  would  have  been  some  force  in  the 
observations  of  your  correspondent  if  equity 
had  no  peculiar  jurisdiction  in  cases  of  this 
sort;  but  it  must  be  remembered,  that  any 
implied  or  express  contract  on  the  part  of  the 
husband  or  wife  could  not  then  have  rendered 
a  separate  use  clause  of  the  slightest  avail. 


JnNewttn  v.  Retd,4  Sim.  141 ,  a  testator  gates 
sum  of  m  oney  for  the  separate  use  of  hie  daoghter, 
a  feme  sole,  and  declared  that  ahe  should  not 
be  at  liberty  to  sell  or  dispose  of  it,  and  if  she 
attempted  so  to  do,  that  such  sale  should  be 
void.  The  daughter  afterwards  married  llie 
Vice  Chancellor  held  that  the  restraint  on 
alienation  was  void,  there  being  no  gift  over. 
Nothing  can  be  clearer  than  that  the  commoti 
rules  of  law  had  no  proper  application  to  this 
case,  and  that  the  equitable  doctrine,  which 
ought  to  have  governed,  must  have  been  totally 
forgotten. 

It  is,  however,  conceived  that  the  jodgmeot 
of  the  Lord  Chancellor  in  the  case  of  Tuilett  \. 
/Armstrong  is  a  great  and  sound  Judgment,  tod 
has  effectually  exposed  the  fallacies  which  are 
associated  especially  with  the  eases  of  Anrhn 
V.  Reid,  and  Afassetf  v.  Parker,  2  Myl.  &  K.  Nt. 
A  very  few  passages  of  the  judgment  in  that 
case  will  suffice  to  explain  the  views  of  hid  Lord- 
ship with  respect  to  the  contract  of  your  cor- 
respondent, and  to  the  subject  generally.  He 
says,  "  Putting  the  title  of  the  wife  upon  the 
assent  of  the  husband,  assumes  that,  but  for 
such  assent,  it  would  not  axist.  It  abaodoDs 
the  idea  of  the  old  separate  estate  contiooiD^ 
through  the  subsequent  coverture,  and  sup- 
poses a  new  separate  estate  to  arise  from  the 
act  of  the  htKbsnd.  If  the  title  of  tlie  wife 
were  to  rest  upon  that  supposition,  I  fear  that 
the  remedy  would  be  very  inadequate,  and  that 
questions  would  constantly  arise  as  to  how  far 
the  circumstances  of  eacn  case  would  afford 
evidence  of  assent,  or  raise  this  equity  sgaiojt 
the  husband.  After  the  most  anxious  coint- 
deration,  I  have  come  to  the  conclusioo  that 
the  jurisdiction  which  this  Court  has  assumed 
in  similar  cases,  justifies  it  in  extending  it  to 
the  protection  of  the  separate  estate  with  its 
(lualifieations  and  restrictions  attached  to  it, 
throughout  a  subsequent  coverture.  When 
this  Court  first  established  the  separate  estate, 
it  violated  the  laws  of  property  as  between 
bnsband  and  wife ;  but  it  was  thought  bene- 
ficial, and  it  prevailed.  It  being  once  settled 
that  a  wife  might  enjoy  separate  estate  ss  a 
feme  sole,  the  laws  of  property  attached  to 
this  new  estate ;  and  it  was  found,  as  part  of 
such  law,  that  the  power  of  alienation  be- 
longed to  the  wife,  and  was  distructite  of  the 
security  intended  for  it.  Equity  again  inter- 
fered, and  by  another  violatiun  of  the  laws  of 
property,  supported  the  validity  of  the  pro- 
hilntioH  against  alienation.*' 

R.  N.  B. 
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SUPERIOR  COURTS. 

)Lorlr  €^iintt\\ox*i  Court. 

BANKBtTTCy. — SPECIAL  CASK, 

The  Lord  Chancellor  hag  nojuritdiedon  on  a 

special  case  from  the  Court  of  Review, 

unless  it  contains  a  question  of  I'lW  or  of 

equity,  or  of  the  admissibility  of  evidence ; 

and  no  such  question  is  raised  by  a  ease 

which  states  such  facts  only  as  a  jud^e 

vould  leave  to  a  jury  to  draw  a  conclusion 

from  them. 

This  was  a  special  case  from  the  Court  of 

Review,  (granted  upon  the  petition  of  Messrs. 

Jackson  &  Co.,  merchants  in  the  United  States 

of  America. 

Mr.  Dethell,  for  the  Messrs.  Jackson,  stated 
the  circumstances,  which  may  he  understood 
from  ihe  following  abstract  of  the  case  : — ^The 
case  suted»  among  other  things,  that  the  peti- 


Tliat  Court  accordingly  confirmed  its  former 
order  for  expunging  the  proof  against  W.  S. 
Warwick  alone. 

Mr.  Bethell  submitted  upon  lliese  facts  that 
the  credit  was  given  to  W.  S.  Warwick.  The 
petitioners,  upon  his  letter  in  June,  1836, 
consented  to  the  proposal  therein  contained, 
and  accordingly  accepted  the  drafts  of  the 
Messrs.  Warwick,  of  America,  before  they  had 
any  advice  of  the  partnership  of  Mr.  W.  8. 
Warwick  with  Mr.  Cle^jj^elt.  The  contract 
was  in  fact  concluded  before  that  advice  reach- 
ed the  petitioner,  and  it  could  not  be  changed 
by  their  deciding  on  Warwick  and  Cieggett  in 
place  of  Warwick,  for  the  amount  or  these 
drafts.  The  subsequent  transactions  did  not 
alter  the  character  of  the  contract,  or  take 
away  from  the  petitioners  their  right  to  claim 
on  the  estate  of  W.  S.  Warwick. 

Mr.  Lee,  for  the  assignees  of  W.  S.  Warwick, 
objected  to  the  hearing  of  the  case.  The  Court 
had  no  jurisdiction  over  the  case  ;  it  contained 


tiooers  claimed  a  debt  of  10,4 10/,  under  the  j  no  matter  of  "  law  or  equity,"  nor  of  a  "  re- 
joint  fiat  issued  against  Warwick  and  Clegf^ett, !  fusal  or  admission  of  evidence,"  to  which 
sod  the  proof  was  admiUed  M^the^  separate  j  matters  alone  the  appeal  to  this  Court  was 

limited  by  the  third  section  of  the  act  of  the 
1  &  2  W.  4,  c.  56,  which  took  away  the  juris- . 
diction  of  this  Court  in  bankruptcy,  except  in 
cases  involving  these  questions. 

Mr.  Bethell  contended  that  the  case  con- 
tained important  questions  of  law.  It  was  a 
question  of  importance  and  of  great  legal  dif- 
ficulty, whether  the  liability  to  the  amount  of 
the  drafts  of  A.  &  J.  Warwick  on  the  peti- 
tioners attached  on  Mr.  W.  S.  Warwick  or  on 
Warwick  and  Cieggett. 

The  Lord  Chancellor. — It  is  clearly  a  ques- 
tion of  fact,  whether  the  credit  was  given  to 
W.  S.  Warwick,  or  to  him  and  Cieggett 
jointly.  That  was  a  question  to  be  inquired 
into  in  the  Court  below,  and  that  Court  must 
exercise  their  judgment  on  that  fact.  Where 
(|ue8tioBS  of  law  and  fact  are  mixed  together,  it 
may  be  sometimes  hard  to  say  where  there  waa 
more  of  one  than  of  the  other.  This  was  not  such 
a  case.  The  question  was,  whether  the  obliga- 
tion to  pay  the  debt  lay  on  Warwick  alone,  or 
on  Warwick  and  Cieggett.  This  is  not  like 
a  question  of  construction  of  an  instrument, 
l)ut  a  matter  of  fact  in  the  correspondence 
between  these  parties.  The  whole  contract  is 
contained  in  the  three  letters  set  forth  in  the 
case,  and  they  would  form  a  question  of  fact  for 
a  jury  to  draw  an  inference  from.  The  ques- 
tion appears  to  be  purely  a  question  of  fact,  and 
which  a  Judge  might  properly  leave  to  a  jury. 
The  question  was,  credit  or  not ;  that  is  whether 
two  were  substituted  Instead  of  one  to  the  liabi- 
lity to  the  petitioners;  and  that  was  a  question 
that  ought  not  to  be  brought  to  be  decided  here, 
the  act  of  parliament  saying  that  an  appeal  lay 
to  this  Court  only  in  questions  of  law  or  of 
ec^uity,  or  of  evidence,  none  of  which  waa 
raised  by  this  case.  His  Lordship  stated,  from 
the  special  case,  the  three  letters  above  stated, 
and  observing  that  to  the  last  of  them,  propos- 
ing to  transfer  the  credit  of  Warwick  to  War- 
wick and  Cieggett,  no  objection  waa  made  by 
the  petitioners ;  but  they  assented  to  the  pro- 


debt  of  William  Sidney  Warwick ;  but  upon 
petition  by  the  assignees,  alleging  that  the  debt 
was  a  joint  debt»  the  proof  was  expunged ;  that 
on  s  petition  of  rehearing,  presented  by  Messrs. 
Jickson  &  Co.,  the  following  facta  were  found 
by  the  Court  on  the  hearing  thereof,  viz. :  In 
June,  1836,  William  Sidney  Warwick^  then  a 
lole  tmder  in  Liondon,  wrote  a  letter  to  the 
petitioners  as  follows :  ''  I  herebv  open  a  credit 
with  you,  in  favor  of  Messrs.  A.  &  J.  Warwick, 
merchants  in  America,  for  100,000  dollars; 
and  their  draft  to  that  extent  you  will  please 
to  honour;   and  your  valuations  on  me  in 
reimbnrseinent   shall  meet  with  due  protec- 
tion, &c.    You  may  reimburse  yourselves  on 
me  at  three  or  four  months  sight,  or  sixty 
rfays,  8s  may  be  most  agreeable  to  yourselves." 
That  the  petitioners  acceded  to  that  proposal, 
and  accordin|r1y  accepted  three  bills,  drawn  on 
them  by  A.  &  J.  Warwick,  one  at  ninety  days 
from  the  15th  of  August,  and  two  dated  re- 
spectively the   ht  of  September,  and  at  the 
same  number  of  days,  for  sums  amounting  to- 
jrether  to  50,000  dollars.     That  on  the  1st  of 
October  W.  S.  Warwick,  (having  just  entered 
into  partnership  with  Mr.  Cieggett),  wrote  to 
the  petitioners  as  follows :  **  I  beg  vou  will 
consider  all  credits,  he.  now  in  force  from  mo, 
as  extending  to  the  firm  of  Warwick  and  Cieg- 
gett ;"  and  on  the  6th  of  October  Messrs  War- 
wick and  Cieggett  wrote  a  similar  letter  to  the 
petitiouers,  who  received   both  these  letters 
before  any  of  the  said  bills  came  to  maturity. 
The  petitioners  paid  the  bills  as  they  became 
dae,  and  drew  five  bills  of  equal  amount  on 
Warwick  and  Cieggett,  who  accepted  the  same, 
and  were  declared  bankrupts  before  they  were 
due.   The  Court  of  Review  held  upon  these 
facts  that  the  consideration  for  the  debt  in 
question  was  money  paid  to  the  U9e  of  ff^arwich 
^  ^^^gi^l  (^  their  joint  request,  and  that  it 
never  vas  the  separate  debt  of  IF.  S,  Harwich, 
"or  was  considered  such  by  the  petitioners  until 
^ter  Warwick  and  Cieggett  became  bankrupts. 
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posed  Dirangemen!,  which  was  proved  hy  the 
fact — the  most  iinportaut  in  the  whole  trait- 
saction — that  the  peiitlonrrs,  after  heinjr  so 
advised,  drew  bills  on  Warwick  and  Cle^^ett 
for  reiinl)ur«inj>  themselves  for  the  advances 
they  had  made  to  the  Messrs.  Warwick  of 
America.  That  act  implied  their  assent  to 
the  proposition  that  Warwick  and  Cleg^^eti 
should  stand  in  the  place  of  W.  S.  Warwick. 

The  petition  of  appeal  was  dismissed  with 
tosts. 

In  re  VTitrwick  and  Chftgett^  Ea  parte  Jach- 
sons, — At  W&itminster,  June  !^th,  18il. 

PRACTICE. — DISMISSAL  OP  BILL. — COSTS. 

On  an  application  for  the  dism^txnl  of  a  bill, 
if  drcumstancei  are  shewn  to  induce  the 
Court  to  tutpect  collusion  between  the  party 
moving  and  a  df/endant  frho  hm  nut  put 
in  his  ansteer,  no  order  trill  be  ma^e,  and 
if  the  plaintiff* i  account  it  also  not  satit- 
factory,  the  costs  of  the  motion  will  be  costs 
in  the  cause. 
In  this  ca»e  the  bill  was  filed  for  discovery, 
and  to  stay  proceedings  in  an  action  which  had 
been  commenced  af^ainst  the  plaintiflf  for  re. 
CO  very  of  a  bill  of  exchan^^e,  which  as  he  al- 
Icf^ed  had  been  accepted  by  him  ft»r  a  par- 
ticular purpose,  ard    had    been    improperly 
negociated.     There  were  three    defendants, 
viz.   Peters,  the  party  to  whom  the  bill  was 
originally  delivered;  Carrul,  the  party  to  whom 
it  had   been   indorsed,  and  Hamburger,  the 
present  holder,  who  had  brought  the  action. 
The  bill  was  tiled  in  December,  1840,  and  the 
two  last  defendants  put  in  their  answers  on 
the  1 0th  of  January  last,  but  Peters  had  not 
yet  answered.    A  motion  was  now  made  on 
iiehttlf  of  the  defendant  Hamburger  to  dismiss 
for  want  of  prosecution. 

Temple  and  Freeling,  in  support  of  the  mo- 
tion, said  the  excuse  mude  by  the  plaintiff  for 
not  having  obtained  the  answer  of  Peters,  was 
that  he  had  been  ufiable  to  serve  him  with  a  sub- 
poena ;  but  it  was  clear  he  had  not  used  that 
due  diligence  which  the  Court  required,  and 
therefore  the  defendant  was  entitled  to  a  dis- 
missal. The  solicitor  had  sworn  that  Peters 
was  residing  in  the  house  of  Hamburger  at  the 
time  the  bill  was  filed,  and  that  he  believed  the 
plaintiff  knew  it,  and  this  had  not  been  denied 
by  the  plaintiff,  so  that  it  was  evident  the  deUy 
was  created  by  himself.  He  might  also  have 
taken  the  bill  pro  confesso  and  gone  to  a 
bearing. 

The  Master  of  the  /?©//*.— Discovery  would 
not  be  obtained  by  taking  the  bill  pro  confesso. 
Pemberton,  for  the  plaintiff,  centended  that 
it  was  evidently  Peter's  action,  and  he  was 
kept  out  of  the  way  by  the  other  defendants  to 
prevent  the  plaintiff  from  obtaining  his  answer. 
Application  had  been  made  by  the  plaintiff  to 
Hamburger's  solicitors  for  his  (Peter's) address, 
when  they  first  gave  him  one  place,  and  subse- 
quently another,  at  both  of  which  places  he  had 
^aused  inquiry  to  be  made  ivlthout  success. 
9  plaintiff  also  swore  that  he  had  caused 


diliftent  search  to  be  made  for  Peters,  who  he 
believed  was  secreting  himself  to  avoid  serrice 
of  the  process  of  the  Court. 

The  Master  of  the  Rolls  said,  the  defendant 
was  entitled  to  the  order  as  a  matter  of  course 
unless  there  were  circnmstancea  to  take  it  out 
of  the  general  rule.  He  felt  satisfied  the  plain. 
tiff  could  not  have  served  Peters  after  the  2ntli 
December,  and  he  was  not  without  strong  sus- 
picion that  there  was  seme  collusion  !>etwfen 
Peters  and  the  other  defendjiiits.  Still  the 
plaintiff's  affidavit  was  not  satisfactory,  sod 
there  was  a  complete  mystery  over  the  whole 
proceedings.  Under  these  circumstances  the 
motion  must  be  dismissed,  and  the  cosuufit 
be  costs  in  the  cause. 

Pinkus  V.  Hamburger  and  others.  May  2S(h, 
1841. 


[Before  the  four  Judges.] 

CONVICTrON,  WHSN  DAD. 

in  a  conviction  under  a  statute  which  required 
an  offence  to  be  prosecuted  within  three 
months  after  it  had  been  committed,  it  vst 
stated  that  on  the  V2th  of  June,  in  the  ^ 
year  if  yictoria,  the  defendant  teas  duly 
convicted  in  pursuance  of  the  act  39  Geo.  3, 
/or  that  on  the  7th  day  of  June,  in  the 
"year  aforesaid:"  Held,  that  the  "j/mt 
aforesaid'^  must  refer  to   the  year  Intt 
mentioned,   and  that  the  conviction  irsi 
therefore  bad. 
In  this  case  the  justices  of  Manchester  bad, 
in  obedience  to  a  certiorari  from  this  Court, 
returned  a  conviction  made  by  them  uoder 
the  provisions  of  the  39  Geo.  3,  c.  79,  the  art 
for  the  more  effectual  suppression  of  societies 
established  for  seditious  and  treasonable  pur- 
poses.    By  the  15th  section  of  that  statute,  it 
was  enacted  "  that  every  house,  room,  &c.  ia 
which  any  lecture  or  discourse  shall  be  pub- 
licly delivered  for  the  purpose  of  raising  or 
collecting  money  from  the  persons  admitted, 
or  to  which  any'pprson  shall  be  admitted  oo 
payment  of  money  or  by  any  ticket  delivered 
in    consideration    of   money,    &c.,  shall  lie 
deemed  a  disorderly  house,    or  place,  &c. 
within  the  meaning  of  the  36  Geo.  3.  unless 
the  same  shall  have  been  previously  licensed 
in  manner  hereinafter  mentioned ;  and  everj 
person  who  shall  collect,  or  receive,  &c.,  sof 
inonev  in  respect  of  the  admission  of  any  per- 
son.  Knowing  such  house,  room,  &c.,  to  \^ 
opened  or  used  for  any  such   purposei  as 
aforesaid,  sluill  for  everv  such  offence,  forfeit 
the  sum  of  twenty  pounds."    The  34th  section 
declared  "  that  no  person  shall  be  prosecuted, 
&c.,  for  any  penalty  imposed  by  this  act  unless 
such  prosecution  shall  be  commenced  ivitb'O 
three  calendar  months  next  after  such  penalty 
shall  have  been  incurred."    The  act  gave  cer- 
tain  forms  of  proceedings  and  convictions. 
The  defendant  was  summoned   before  t^o 
justices  of  Manchester,  on  a  charge  of  having 
acted  as  door-keeper,  and  taken  money  as 
such  at  the  Hall  of  Science  io  MaDcheiter,  tbe 
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tame  not  lieiof?  a  plare  duly  licensed,  on  the 
occation  of  a  lecture  beinf(  delivered  there, 
'*  CD  the  formation  of  a  character."  The  de- 
fendant was  convicted,  and  the  conviction 
stated  "  that  on  the  12th  day  of  June,  in  the 
3d  year  of  the  reif^  of  our  Sovereign  Lndy 
Victoria,  f&c,  Isaac  Hi.fifcrinbottotn,  of  Mun- 
chester,  &c.,  is  duly  convicted  before  us,  in 
porsnance  of  an  act  of  the  39th  year  of  the 
Ttign  of  KiQtr  Geo.  3,  entitled,  &c.,  for  that 
on  the  7th  day  of  June  in  the  year  aforesaid, 
be  did,  &c.'*  There  were  live  objections  to 
this  conviction ;  Imt,  as  the  judgment  was  con- 
fined to  one,  it  will  not  be  necessary  to  repeat 
the  others  here.  That  one  objection  was,  that 
hdid  not  appear  by  the  record  of  the  convic- 
tion tbut  the  prisoner  was  prosecuted  within 
three  calendar  months  after  the  offence  com- 
mit ted,  according  to  the  provisions  of  the  3-1  th 
lertion. 

Mr.  Creneeli,  in  snpport  of  the  conviction. — 
In  the  first  place,  this  conviction  follows  the 
form  given  tn  the  statute,  and  must  therefore 
be  correct,  for  the  legislature  itself  has  de- 
clared the  form  of  words  to  be  used  on  an 
occasion  like  tbe  present.  In  the  next  place, 
the  dates  are  stated  with  sufficient  clearness 
OD  tbe  face  of  tbe  conviction.  The  words  are 
that  *<on  the  I2tb  day  of  June,  in  the  3d  year 
of  tbe  reign,"  &c.  the  defendant  "is  convicted 
for  that  he  on  the  7th  day  of  June  in  the  year 
aforesaid."  lliis  statement  of  time  clearly 
iheivs  that  the  conviction  took  place  within  a 
few  days  after  the  offence  committed,  and 
therefore  the  allegation  that  it  was  within 
three  months  afterwards  is  unnecessary, 

Mr.  J,  P,  Codbett,  in  support  of  the  rule. — 
The  date  of  the  offence  is  so  stated  in  the  con- 
fi'iion  that  it  seems  to  be  the  7ih  day  of  June 
in  the  d9th  year  of  the  reign  of  Geo.  3,  for 
the  '•  year  aforesaid  **  must  refer,  gram- 
matically speaking,  to  the  year  mentioned  in 
the  part  of  the  sentence  immediately  preceding 
that  in  which  that  sentence  is  used.  If  so, 
then  this  conviction  shews  that  the  alleged 
offence  vrvu  committed  a  great  many  years 
•Ro,  and  the  conviction  is  therefore  bad.  But, 
at  all  events,  the  date  is  uncertain,  and  there- 
fore the  conviction  is  bad,  for  there  should  be 
wen  irreater  certainty  in  a  summary  convic- 
tion than  in  an  indictment.  Now  this  state- 
ment would  be  clearly  defective  there.  In  an 
indictment  alleging  a  dwellinir-house  to  be 
"  situated  at  the  parish  aforesaid,"  the  parish 
lut  mentioned  was  held  to  be  intended.  7'lie 
Aw^  V.  Richards,^  If  an  indictment  refers 
*iih  equal  uncertainty  to  two  counties,  it  is 
void.    Elnor'9caie> 

Per  Curium.-^'rhe  objection  is  faUl.    The 
ronriction  must  be  quashed. 
,  Rule  al)solute.  —  The  Queen   v.  Hisrsrin" 
'*«sm,T.T.1841.    Q.  B.  F.  J. 

•M,&Rob.  177.  *  Cro.  Eliz.  184. 


^VLttxCi  ISrnrt)  |9rxrtfrr  Court. 

ATTORKBY  AND  CLIENT  — <(TEWARO. — LORD 
OP  MANOR. 

ffliere  a  client  ptiid  to  hh  attorney  certain 
money  in  his  character  nf  stetcaraofa  ma- 
nor^  the  Conrt  fcouid  not  compel  him  to 
refund  that  money  on  a  summary  appiicu' 
tion/or  that  purpose. 

In  this  case  the  affidavit  disclosed  that  io  a 
particular  manor  the  amount  of  fines  due  to 
the  lord  was  uncertain.  A  numlHT  of  persons 
were  al>out  to  purchase  certain  land  in  the  ma- 
nor for  building.  It  was  agreed  between  the 
lord  and  those  partirs  that,  so  far  as  that  land 
was  concerned,  a  certain  sum  should  be  taken 
in  lieu  of  the  fines.  The  steward  of  the  manor, 
who  was  also  an  attorney,  acted  on  behalf  of 
the  purchasers  in  this  transaction.  On  settling 
it,  he  charged  a  sum  of  50/.  for  costs,  and  a 
sum  of  150/.  for  fees  alleged  to  have  l>een  lost 
hy  him  in  the  way  of  fees  in  consequence  of 
the  arrangement  between  the  parties  and  the 
lord,  lliis  sum  was  accordingly  paid,  as  well 
as  the  costs.  Suhsoquently,  on  communication 
with  the  lord,  it  was  discovered  that  the  stew, 
ard  had  no  right  to  this  supposed  compensa- 
tion for  fees.  On  receiving  this  information, 
an  application  was  made  to  the  steward  to  re- 
fund the  150/.  This  he  refused  to  do,  and  set 
the  parties  at  defiance. 

Mr.  Chambers  now  applied  for  a  rule  to 
shew  cause  why  the  attorney  should  not  refund 
the  money  he  had  so  improperly  received.  It 
was  true  that  he  did  not  receive  this  money  in 
the  character  of  an  attorney,  but  he  was  acting 
as  attorney  at  the  time  he  received  it  for  the 
party  who  now  clumed  to  have  it  restored  to 
him. 

fFightmanf  J.,  thought,  that  as  the  money 
had  been  received  by  the  party  applied  against 
in  the  character  of  steward,  but  not  as  attorney, 
the  mere  fact  of  his  being  the  attorney  for  the 
applicant  in  the  transaction  out  of  which  the 
claim  arose,  did  not  authorize  the  Court  to  in- 
terfere by  summary  proceeding.  No  rule 
could  be  granted. 

Rule  refused. — Ex  parte  Faith  and  another^ 
T.T.  1841.    Q.B.  P.C, 

C^vrficqurr  of  picatf. 

JtJDOB'S  ORDBRS.—  CONSENT.— COGNOVIT. — 

1  &  2  Vie.  0.  1 10,  s.  9. 

If  a  consent  is  given  to  a  Judge's  order  being 

made  for  judgment  and  execution,  it  is  noi 

a  case  within  the\8f2  Hct,  c,  1 10,  s.  9, 

although  neither  the  defendant  nor  his  at^ 

torney  attends  before  the  Judge  at  the 

time  of  the  order  being  made. 

In  this  case,  an  order  for  judgment  and 

execution  was  made  by  coiwent  by  a  learned 

Judge  at  Chambers,  no  attorney  attending  at 

chambers  an  behalf  of  the  defendant  at  the 

time  when  the  consent  was  given. 

Fish  moved  to  set  aside  this  order,  on  the 
ground  that  an  attorney  not  aitencliug  on  be- 
half of  the  defendant,  rendered  the  order  void 
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wiihiiT  the  meaning  of  the  1  &  2  Vict.  c.  1 10. 
e,  9.  It  was  true  that  such  orders  were  not 
specifically  mentioned  in  the  act,  but  if  they 
were  not  considered  within  the  meaning  and 
spirit  of  it,  it  could  always  be  evaded  in  this 
manner.    It  was,  in  eflfect,  a  cognomi. 

A  rule  nisi  was  granted,  and  afterwards 

Bylet  appeared  to  shew  cause,  and  pro- 
duced an  affidavit,  wherein  it  was  sworn  that 
the  defendant  had  attended  in  person  before 
the  Judge,  and  given  his  consent  to  the  order 
being  made.  It  was  whea  this  consent  was 
given  that  the  order  was  made,  and  not  till 
then.  The  case  was  clearly  not  within  the 
meaning  of  the  11^  2  Vic.  c.  1 10,  s.  9. 

Purke^  B.,  thought  that  the  suggestion  that 
such  a  proceeding  as  the  present  was  an  evasion 
of  the  1  &  2  Vic.  c.  110,  s.  9,  did  not  apply  to 
«  case  where  the  party,  or  his  attorney,  went 
before  the  Judge  and  consented  to  the  order 
being  made. 

Rule  discharged. 

Bayley,  in  another  case  moved  to  set  aside  a 
Judgment  and  execution,  which  bad  been 
founded  on  a  iudge's  order  similar  to  the  one 
made  in  the  last  case,  where,  however,  the 
consent  had  been  given  without  either  the 
party  t)r  his  attorney  attending  before  the 
judge. 

Parke,  B.,  thought  that  it  might  be  doubtful 
whether  the  circumstance  of  the  defendant  or 
his  attorney  not  attending  might  not  distin- 
guish the  present  from  the  previous  case.  It 
was  beneficial  for  defendants  that  such  orders 
as  this  should  be  upheld.  It  might  be  doubt- 
ful,  however,  whether  this  did  not  amount  to  an 
evasion  of  the  I  &  2  Vict.  c.  110,  s.  9.  He 
therefore  took  time  to  consider. 

Cur.  ad.  vuit, 

Park&,  B ,  on  a  subsequent  day  stated  that 
he  had  consulted  his  learned  brothers,  and 
they  concurred  with  him  in  opinion  that  there 
ought  to  be  no  rule  granted. 

Rule  refused.— iSrfliW  v.  Manton^  T.T.  1841. 
Exch. 


MISCELLANEA. 

BURKE'S  OPINIONS. 

CircumUantittl  Evidence.^  A  presumption, 
which  necessarily  arises  from  circumstances, 
IB  very  often  more  convincing  and  more  satis* 
factory  than  any  other  kind  of  evidence,  be- 
eaose  11  is  not  within  the  reach  and  compass 
•f  human  abilities  to  invent  a  train  of  circum- 
stances which  shall  be  so  connected  together 
as  to  amount  to  a  proof  of  guilt,  without  af- 
fording apportuuities  of  contradicting  a  great 
part,  if  not  all»  of  these  circumstances.  But 
if  the  circumstances^  are  such  as,  when  laid 
together,  bring  conviction  to  your  minds,  it  is 
then  fully  equal,  if  not  as  I  told  you  before, 
ware  convincmg  than  positive  evidence.  4  vol. 
248. 

The  non'dtJfputaitous.—The  man  who  once 
surrendered  any  one  of  his  rights,  merely  be- 
cause to  defend  it  might  involve  him  in  a  dis> 
ute,  would  soon  have  no  rights  left  to  defend. 


3  vol.  511. ;  for  others  would  dispute  with  hie 
to  have  the  benefit  of  his  fears. 

Xaturid  righu. — What  were  tke  rights  of 
man  previous  to  his  entering  into  a  stats  of 
society  ?  whether  they  were  paramount  to  or 
inferior  to  social  rights,  he  neither  knew  nor 
cared  ;  man  he  had  found  in  society,  and  thit 
man  he  looked  at ;  he  knew  nothing  of  any 
other  man,  nor  could  he  argue  any  of  his 
rights.     4  vol.  51. 

Every  kind  of  government,  whatever  ma? 
be  its  organization  or  structure,  implied  or 
required  that  a  man  should  surrender  part  of 
his  natural  rights  to  obtain  those  that  belong 
to  society ;  in  a  word,  that  be  should  forego 
part  of  his  liberty  for  the  security  of  the  re- 
mainder.   4  vol.  131. 

Advocacy. — ^The  true  skill  of  an  advocate 
was  to  put  forward  the  strong  part  of  hii 
client's  case,  and  gloss  over  or  hide  the  weik. 

4  vol.  102« 
Law. — It  was  a  law  1  and  laws  always  infrini^ 

in  some  respect  on  natural  liberiff,  as  commasd- 
ing  somethmg  to  be  done  or  something  to  be 
avoided.  Every  law  that  was  made  took  aim 
something  from  the  porUon  of  liberty.  4  toL 
136. 

Intention. — But  gentlemen  had  asked,  wai 
"  a  bare  intent  to  commit  an  act "  sufficiest 
ground  for  punishment  ?  To  this  he  would  as- 
sweryes!  the  law  pronounced  it,  not  indeed 
that  intent  which  lay  concealed  in  the  boson, 
but  that  which  was  conceived  witharewlotin 
to  execute  it ;  not  the  cogitation,  but  the  deter- 
mination.   4  vol.  138. 

Secret  judgments, — To  give  judgment  pri- 
vately  is  to  put  an  end  to  reports ;  and  to  put 
an  end  to  reports,  is  to  put  an  end  to  the  law 
of  England.  4  vol.  203.  For  the  judges  are 
not  merely  appointed  to  inflict  pun'tshmest 
on  transgressors,  but  to  assist  the  public  witb 
explanations  in  such  eases  as  prevent  similar 
ofiences. 

The  spirit  and  the  leiter.-^U  ever  thsre  was 
a  case  in  which ''  the  letter  killeth,  but  the  spirit 
giveth  life  **  it  is  this  case. — 4  vol.  353. 

Geographical  morality.^Ht  says  that  actioM 
if  tried  in  Asia,  do  not  bear  the  same  mortl 
qualities  that  they  would  do  if  tried  in  £a- 
rope :— as  if  there  were  a  geographical  «#• 
rality,  and  that  after  you  pass  the  equinoxisl 
line,  all  British  virtues  die,  as  certaio  animals 
do.      (Suggested  by  4  vol.  p.  353). 

THE  EDITOR'S  LETTER  BOX, 


We  think  that  our  monthly  list  of  Masters 
extra  in  Chancery  must  be  limited  to  the  names 
which  are  gazetted.  It  may  be  true  that  tbe 
notice  in  the  Oazette  is  not  necessary  to  the  ra- 
lidity  of  the  appointment,  hut  we  cannot  insert 
additional  names  upon  mere  private  anthonty- 

The  Letters  of  A.  B.  C;  J,  W.Lj  O-Hm 
"One  other,  &c.";  Y.  N.  N.;  and  a  communica- 
tion on  the  "  Power  of  Assignees,"  have  been 
received. 

Some  articles  have  been  deferred  on  accouai 
of  the  space  occupied  by  the  forms  o!  tw 
Copyhola  Commissioners. 
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SATURDAY,  JULY  17,  1841. 


'•  Qiiod  raagM  ad  voi 

Pertineti  et  nescire  malum  est,  agitamus. 


HORAT. 


NOTES  ON  RECENT  STATUTES. 

C0K8THUCTIOK  OP  STAT.  2  &  3  VIC1».  C.  29. 

BTBtat.  6  Geo.  4,  c.  16,  8.  81.  it  is  enacted 
that  all  executions  or  attachments  against 
the  knds  and  tenements  of  any  bankrupt, 
levied  more  than  two  calendar  months  before 
the  issuing  of  the  codimisdion,  shall  be 
valid  notwithstanding  any  prior  act  of  bank- 
ruptcy by  him  committed ;  but  by  stat.  2  &  8 
Vict.  c.  '29,  8.  1^  all  executions  and  attach- 
meots  against  the  lands  and  tenements  of  a 
bankrupt,  levied  before  the  date  and  issuing 
of  the  fiat,  shall  be  valid  notwithstanding 
any  prior  act  of  bankruptcy,  provided  the 
pcnon  at  whose  suit  the  execution  or  attach- 
ment shall  have  been  issued,  had  no  notice. 
A  question  has  arisen  under  the  latter  act, 
whether  if  the  assignees  were  appointed 
before  the  2  &  3  Vict.  c.  29,  came  into 
operation,  the  act  has  a  retrospective  effect. 
h  Edwards  v.  Lawley,^  Mr.  Baron  Parke 
said,  "  if  a  fiat  had  issued  and  assignees  had 
been  appointed  before  the  act  passed,  they 
would  have  had  at  the  time  of  the  seizure  a 
vested  right  to  the  property  of  the  bankrupt, 
and  it  would  have  been  unjust  to  consider 
the  act  as  defeating  that  right,  and  depriving 
them  of  any  part  of  the  property.  Even  if 
the  assignees  had  not  been  appointed  when 
the  act  passed,  provided  the  fiat  issued  before 
thedateof  the  act,  we  should  in  that  case 
also  construe  it  so  as  not  to  defeat  the  right 
of  the  assignees." 

*6M.&W.285;  8Dowl.234. 
Vol  XXII.— No.  665, 


in  Luckin  v.  Simpson,^  however,  it  wai 
expressly  decideid  that  the  stat.  2  &  3  Vict!, 
c.  29,  has  a  retrospective  efiTect,  and  applied 
to  cases  in  which  the  fiat  has  issued,  and 
the  assignees  have  been  appointed  before 
the  psLSsitig  of  that  act,  and  this  case  appeal^ 
to  have  been  recognized  in  the  subsequent 
case  of  Nelstrop  v.  Scarisbrick,^  in  which 
Lord  Abimer,  G.  B.^  said,  "  I  go  the  full 
length  of  the  decision  of  the  Court  of  Common 
Pleas,  and  do  not  think  it  necessary  to  take 
the  narrow  view  of  the  subject  suggested.  In 
every  case  where  execution  is  issued,  and 
neither  mala  fides  or  any  knowledge  of  the 
fiat  of  bankruptcy  can  be  shewn  to  have 
existed  on  the  part  of  the  execution  creditor, 
the  transaction  is  protected  against  the 
bankruptcy  and  its  consequences;  and  I 
think  that  the  doctrine  of  the  Court  of 
Common  Pleas,  is  both  right  as  law,  and  in 
accordance  with  the  justice  of  the  case." 

In  the  last  case,  however,  on  the  subject, 
it  has  been  held  after  a  full  consideration  of 
all  the  cases>  that  the  2  &  3  Vict.  c.  29, 
has  not  such  a  retrospective  efiTect  as  to 
apply  to  cases  in  which  a  fiat  had  issued, 
and  the  assignees  were  appointed  before  the 
passing  of  the  act.  The  facts  were  these ; 
£.  Jones  on  the  4th  April,  1840,  sued  out 
a  writ  of  fieri  facias  against  H.  Tompkins, 
for  1 34/.  1 3ff.  which  Jones  had  recovered 
against  Tompkins,  and  on  the  5th  of  April 
the  goods  were  taken  in  execution.  On  the 
4th  of  May,  1840,  the  fiat  was  issued,  and 
Tompkins    cfeclared  bankrupt  on  20th  of 


^  9  Dovvl.  296,  n. 

«  6M.&  W.6S4;8D6W1.746. 
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June,  and  the  plamtiffi  were  appointed 
assignees  on  the  2l8t,  and  before  the  act 
came  into  operation ;  and  it  was  contended 
that  as  Jones  had  not  at  the  time  of  exe- 
cuting the  writ  of  fieri  facias  notice  of  any 
prior  act  of  bankruptcy  committed  by  Tomp- 
kins, that  under  the  statute  he  had  a  prefers 
able  right  to  tbat  of  the  assignees.  Lord 
Abinger,  C.  B.,  suid, "  In  this  case  we  retain 
the  opinion  which  we  formerly  expressed  in 
Edwards  v.  Lawley,  namely,  that  the  act  has 
not  a  retrospective  operation  where  the  title 
of  the  assignees  has  vested  before  the  act 
passed.  Luckin  v.  Simpson,  certainly  ap- 
pears to  have  been  a  case  in  which  the 
assignees  were  appointed  before  the  passing 
of  the  act ;  but  the  judges  of  the  Court  of 
Common  Pleas  say,  that  if  their  attention 
had  been  particularly  called  to  that  fact, 
they  should  have  considered  that  the  vested 
rights  of  the  assignees  ought  not  to  be  injured 
by  the  act  of  parliament." 
^  We  may,  therefore,  consider  this  point  as 
■ettled,  even  where  the  fiat  has  been  issued 
l^^ore  the  act  eame  into  operation. 


PRACTICE  UNDEK  LEASE  AND  RE- 
LEASE ACT. 

Coif82i)«ftABiiB  diversity  of  practice  exists 
in  carrying  the  Lease  and  Ueleaae  Act, 
4  &  d  Viet.  0.  21  (printed  ante,  p.  52)  into 
operation.  We  are  desirous,  if  possible^  to 
render  the  praetice  uniforoa ;  and  we  aball 
thexefose  throw  out  some  considerations  for 
owning  to  the  proper  conslruetion  of  the  act/' 

Two  questions  seem  to  arise  on  tiiie  act ; 
£tst»  should  theie  be  any  reference  to  the 
act ;  and  BC%(,  if  any,  what  that  reference 
should  be. 

Now,  as  to  the  first  point,  we  have  con- 
aidemble  doubt  whether  any  reference  to 
the  act  be  aheokitely  necessary.  The  words 
"  and  shall  be  expressed  to  be  made  in  pur- 
snanoe  of  this  act,"  were  inserted  at  the 
auggesticai,  we  believe,  of  Sir  Edward  Sug- 
den,  to  prevent  aU  releases  being  liable  to 
the  lease  iof  a  year  stanp.  If  some  such 
words  as  these  had  not  been  inserted*  it 
was  thought  t^t  «//  releases,  although  not 
grounded  on  a  lease  for  a  year,  might  have 
been  slampable  with  the  lease  for-a-year 
stamp.  Where  a  release^  therefore,  is 
atamped  with  this  stanq^  we  conceive  that 
in  strictness  the  requireineatB  of  the  act  aie 
complied  with.  The  great  object  of  the 
AQt  is  to  dispen^with  the  necessity  of  the 
lease  for  a  year ;  and  this  intention  would 
seem  to  be  evidemojed  by  fixing  the  double 


stamp  ;  and  it  appears  to  us  that  thismigit 
be  held  to  be  sufficient. 

The  caution  of  the  conveyancer,  however, 
even  if  we  are  right  in  this,  suggests  the 
second  question— Is  it  not  prudent  to  bring 
the  deed  within  the  express  letter  of  the 
act,  by  same  few  >«pida ;  and  if  this  maxim 
were  not  i^hei^  |o«  what  mere  skeletons 
would  our  usual  deeds  be  ?  If  doubts,  aye, 
even  doubts  which  have  long  been  buried, 
were  not  provided  against,  where  vouU 
half  our  usual  provisoes  and  covenants  be ) 
It  seems,  therefore,  advisable  to  insert  some 
distinct  reference  to  the  act.  This  has  been 
done  already  in  various  ways,  of  which  we 
may  mention  four. 

1.  Now  this  indenture  witnesseth  that 
in  pursuance  of  an  act  passed  in  the  fourth 
year  of  the  reign,  &c.  entitled,  &c.  he  the 
said  A,  B.  hath,  &c.  granted »  &e. 

2.  Now  this  indenture  witnesseth  thatio 
consideration,  &c.  He,  the  said  A.  B.,  doth 
in  pursuance  pf  an  actj  &c.  entitled,  &c. 
grant,  bargam,  &e. 

3.  He,  the  said  A.  B.  Doth  by  diese 
presents  grant,  &c.  unto  the  said  C.  D.  (in 
his  actufid  possession  now  being  by  virtue 
of  an  act  passed,  &c.  entituled,  lie.) 

4.  At  the  end  of  the  draft,  to  say :  Audit 
is  hereby  agreed  that  these  presents  shall  take 
effect  under  an  act  passed,  &c.  entituled.  &c. 

01  the&e  we  prefer  the  firsts  as  the  sim- 
plest and  the  best ;  and  we  would  villingly 
see  a  uniformity  of  practice  prevail  as  to  its 
adoption.  The  ingenuity  of  our  professional 
friends  may  of  course  suggest  many  other 
forma. 


THE  PROPBftTY  LAWYER. 

DONATIO  MORTIS  CAUSA, 

Ovn  of  the  requisites  to  gire  effect  \o  a  ^«»f//^ 
mortis  ettvsab^  that  the  deceased  8hon1d,sttbe 
time  of  the  deHver}%  part  with  aH  domiaioo 
over  the  subject  of  the  jipft.  Mmckm  r. 
Blereitt,  2  Btp.  N.  P.  G.  663,  But  there  ire 
cases  where  the  nature  of  the  thin<*  will  ts^ 
adtNit  of  a  corporal  delivery ;  aad  there*  it  v/M 
seem,  that  a  delivery  of  the  aaeans  of  coiLinj: 
at  the  possesjuon,  or  making  use  of  the  ihio^ 
/riven  will  be  sudicient.  ffard  v.  Tsrner, 
2  Ves.  Sen.  441.  Thus,  the  delivery  of  the 
key  of  a  trunk  has  been  decided  to  amottnc  to 
a  delivery  of  the  trunk  and  its  eoaieato.  M^f* 
V.  6Bv%,  IVec.  Cha.  300.  Bot  in  this  case  the 
key  is  not  to  be  eoaiidered  in  the  lif^t  of  * 
sytnltol  in  the  name  of  the  thing  il^lf ;  hm  i^ 
delivery  of  it  has  been  allowed  as  the  delivery 
of  the  possession,  because  it  is  the  yraj  "^ 
coming  at  the  possession,  or  to  make  u^e  of 
the  thnifr.  f^ard  v.  TMrner,  M.  #a^.  Ar*« 
V.  Mitrkham,  7  Taunt.  224.  These  nJei  sn 
now  to  be  appKed  to  a  ca^e  in  which  A,  hciH 
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ta  »  dei-lifting  state  of  health,  delivered  to  B. 
8  locked  cash  box,  and  tuld  her  to  gv  at  his 
death  to  bis  son  fur  the  key,  and  that  the  box 
coDtuiied  money  for  herself,  and  entirely  at 
her  disjMsal  after  he  waa  jij^one,  but  that  he 
should  want  U  every  three  months  while  he 
lived.  The  box  waa  twice  delivered  to  ^.  bv 
his  desire,  and  he  delivered  it  again  to  B.,  ana 
h  was  in  bis  possession  at  bis  death.  The  box 
was  broken  open  l>y  B,  after  ^.  's  death,  and 
jcontained  a  cheque  for  500/ ,  drawn  by  C,  in 
favour  of  ^.,  and  enclosed  in  a  cover  endorsed 
wi(h  £l's  nane;  and  the  key  (which  ^.'s  son 
bad  refused  to  deliver  to  B)  had  a  piece  of 
bone  sttaobed  to  it  with  B,'$  name  written  on 
it.  This  was  held  by  the  f^iee  ChnnceUt  nn 
i£(^sa/ia  moHU  etnue.  His  judj^oaent  was  as 
follows :— *'  It  seeaas  to  tne  that  there  is  quite 
a  aiiitake  lu  this  case,  for  I  do  not  think  that 
a.<  the  matter  ta  stated  op  the  fhce  of  this  bill, 
there  was  mydimmtwrnurtitcausU,  or  anything 
like  a  itosir/fo  rnvriU  causd :  but,  in  my  opinion, 
it  was  notliinf{  nore  than  a  ^ift  of  that  whicli 
misht  happen,  at  any  time,  to  be  in  the  box ; 
»d  which  ^ift  was  always  liable,  during;  the 
lifetime  of  the  testator,  to  Im  recalled  by  him  : 
and  therefore,  the  very  essence  of  a  donatio 
mortis  cttusi  is  waotini(  ip  this  case.  It  is 
lUted  that,  in  September  1837*  John  Dobree 
deposited  the  two  checks  or  drafts  in  the  cash 
box,  and  that,  on  or  aboot  the  10th  of  that 
month,  he  delivered  the  box  locked  np,  with 
the  two  checks  or  drafts  inclosed  therein,  to 
the  plaioiiflT,  and,  at  the  time  of  his  so  deliver- 
i&Kthesame^  he  said  to  her:  "At  my  death 
g^  to  my  son,  and  aak  him  for  the  key,  which 
vill  be  found  in  the  iron  chest.  If  lie  will  not 
pre  up  the  key,  take  the  box  to  Vaughan,  and 
be  will  break  it  open.  It  contains  money ; 
take  care  of  it.  It  will  n»ake  hundreds  dlffer- 
SDce  to  you.  It  is  for  yourself  and  eister,  and 
entirely  atyo«r  own  diafiosal  after  I  am  gone  $ 
but  I  shall  want  it  from  you  every  three  months 
while  1  lite.''  The  testator  appears,  either  by 
himself  or  hia  son,  to  have  kept  possession  of 
the  key.  The  box  was  twice  delivered  up  to 
the  testator,  and  rendelivered  by  him  to  the 
plaintiffj  but  there  is  nothing  stated  in  this 
bill  which  learla  one  to  suppose  that,  when  it 
vas  delivered  to  the  plaintiff  for  the  last  time, 
it  was  Qot  to  be  held  by  her  upon  precisely  the 
Mme  terms  as  when  it  was  first  delivered  to 
ker.  And  it  aeems  to  me  that  the  plain  infe- 
rence from  the  transretionr,  as  they  are  stated, 
i)  that,  all  along,  the  testator  meant  to  retain 
to  himself  the  complete  dominion  over  what- 
ever might  be  placed  in  the  box  j  and  that  it 
was  a  mere  accident  that  he  happened  to  die 
shortly  after  the  third  ddivery,  and  did  not  re- 
dem«nd  the  box  ff^m  the  plaintiff.  My  opinion 
u  thiit,  from  the  beginning  to  the  end,  there 
Was  nothing  more  than,  to  a  certain  extent, 
putting  the  pUintiff  iu  possession  of  the  box, 
but  retaining  to  himself  the  absolute  power 
over  its  contents;  and  the  piaintifi  seems  to 
have  80  aQd«r$!ood  the  transaction ;  and  her 
sets  were  in  accordance  with  such  undersland- 
^H' ,  That  being  so,  there  was  no  donutio 
^rtHcmtfd,  nor  any  thing  ia  the  nature  of  a 


daaaih  mertU  atuid  in  respect  of  which  thia 
Court  ran  act.  There  was  no  gift.  The  plain* 
tiff  held  the  box  and  its  contents  in  trust  for 
the  testator;  and  if  he  did  not  happen  to  exe- 
cute that  trust  in  favour  of  himself,  then  and 
in  that  rase  only,  it  was  to  be  for  the  benefit 
of  the  holder;  and  I  apprehend  that  thai  is 
not  snch  a  trust  as  this  Court  can  execute.— « 
Beddel  v.  Dodree,  10  Sim.  244. 


CHANGES  IN  THE  LAW, 

IN  TnX  LAST  &E8SI0N  OF  PARLIA¥BirT. 

No.  XI. 


TITHES  RECOVERT. 

4  &  6  Vict.  c.  36. 

An  net  to  amend  an  act  of  the  fifth  nndtixth 
yeurM  r/  King  H^illiam  the  Fourth,  "for 
the  more  cusp  Recovery  of  lathes  ;*'  and  to 
take  away  the  jurisdiction  from  the  Eccle* 
siatncal  Courts  in  all  matters  relating  to 
tithes  of  a  certain  av^ount, 

[21stJ«fltf,  1841J 
6  4*  6  /^.  4,  e.  74.  Enactments  and  prooi" 
sions  of  recited  act  respecting  proceedings  for 
the  recovery  of  certain  tithes  and  other  eccle* 
siasHculdues  eatenicdto  all  Ecclesiastical  Courts 
in  England. — Whereas  it  is  expedient  to  ex- 
tend ail  the  provisions  of  an  act  passed  ia  the 
fifth  and  sixth  years  of  his  late  Majesty  King 
William  the  Fourth,  intituled  "An  Act  for  the 
more  easy  Recovery  of  Tithes,*'  to  all  suits  in 
the  Ecclesiastical  Courts  hereafter  to  be  com- 
menced for  the  recovery  of  any  tiihrs,  oblations, 
or  compositions  of  or  under  the  yearly  value  of 
ten  pounds,  and  of  any  great  or  small  tithes,  mo- 
duses,  compositions,  rates  or  other  ecclesiastical 
dues  or  demands  whatsoever,  of  or  under  the 
value  of  fifty  pounds,  withheld  by  any  quaker : 
be  it  therefore  enacted  bv  the  Queen's  most 
excellent  Majesty,  by  ana  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal, 
«pd  commons  in  (his  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  from  and  after  the  passing  of  this  act  all 
the  enactoYents  and  provisions  of  the  said  re- 
cited act  passed  in  the  fifth  and  sixth  years  of 
hia  late  Majesty  King  William  the  Fourth,  res- 
pecting suits  or  other  proceedings  in  any  of 
her  ^lajeaty's  Courts  in  EnglaucH  in  respect 
of  tithes,  oblations,  and  compositions  of  or 
under  the  yearly  value  of  ten  poqods,  and  of 
any  great  or  small  tithes,  moduses,  composi- 
tion?, rules,  or  other  Ecclesiastical  dues  or  de« 
mands  whatsoever,  of  or  under  tlie  value  of 
fifty  pounds,  withheld  bv  any  quaker,  shall  ex- 
tend and  be  applied  to  all  Ecclesiastical  Court* 
in  England.  -^ — 

No.  XII, 

BCC^SSIASTIQA^  (  pAINlSBIOVSpSi 

4  &  5  Vict.  c.  S9. 

An  Act  to  eseplain  and  amend  iuro  several 
acts  relating  tu  the  Ecclesiastical  Commis* 
sionersfor  Engtund,      [2\st  June  1841.] 

6  &  7  W.  4,  c.  77.    3  &  4  Vict.  c.  1 13. 
ComuuBsioocfB  may  a^iourn  meetings  from 
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dasr  to  day.  6  &  7  W.  4,  c.  77,  i.  4.  3  &  4 
Vict.  c.  1 13,  8.  82.  Proviso  as  to  confirming 
proceedings. 

2.  Cathedrals  in  which  honorary  canonries 
are  founded.    3  &  4  Vict.  c.  1 13,  s.  23. 

3.  Honorary  preferment  may  be  held  with 
tivo  benefices.  3  &  4  Viit.  c.  113,  as.  23,  61, 
and  shall  not  he  subject  Co  lapse. 

4.  First  fruits  and  tenths  of  vacated  pre- 
bends, &c.  3  &  4  Vict.  c.  113,  88.  48,  49,  50, 
61,  64. 

6.  Deans  need  not  hold  prebends^  3  &  4 
Vict.  c.  113,  8.  24. 

6.  Commissioners  to  have  same  claims  as 
duly  qualified  prebendaries.  3  &  4  Vict.  c. 
113,88.49,60,61. 

7.  Provisions  of  3  &  4  Vict.  c.  113,  to 
apply  to  other  non  residentiary  prebends,  &c., 
83.22,61.62,63. 

8.  Application  of  certain  monies  to  parishes 
of  St.  Margaret's  and  St.  John's  Westminster. 
3&4  Vict.c.  113,8.31. 

9.  Archdeaconries  may  be  endowed  with  be- 
nefices. 3  &  4  Vict.  c.  113,  88. 34,  35.  1  &  2 
Vict.  c.  106. 

10.  The  provision  in  1  &  2  NTict.  c.  106,  as 
to  archdeacons  holding  two  benefices,  to  ex- 
tend to  peculiars. 

11.  Endowment  may  be  disannexed  from 
one  archdeaconry  and  annexed  to  another. 

12.  Further  provisions  respecting  Southwell. 
3&4Vict.  c.  113,  88.  18,36,41. 

13.  Durham  University  Trusts.  3  &  4 
Vict.  c.  113,  8.  37.  2  &  3  W.  4,  c.  19. 
^Private.) 

14.  Saint  David's  Llandaff,  and  Brecon  re- 
venues. Repeal  of  3  &  4  Vict.  c.  113,  ss.  38, 
39,  40. 

15.  Amendments  relating  to  minor  canons. 
3  &  4  Vict.  c.  1 13. 88.  44,  45.  46,  s.  93. 

16.  Majority  of  members  to  constitute  a 
chapter,  3  &  4  Vict.  c.  113,  s.  47. 

17.  Sinecure  rectories  in  private  patronage, 
3&4Vict.c.  113.  8.48. 

18.  Disposal  of  residence  houses,  3  &  4  Vict. 
c.  113,  8.  68;  2  &  3  W.  4.  c.  10.  (Pr.) 

19.  Correction  of  error  rcspectinir  endow- 
ments belonging  to  Lichfield  Prebends,  3  &  4 
Vjct.c.  113,8.63. 

20.  Enlarged  discretion  as  to  mode  of  fixing 
incomes,  3  &  4  Vict.  c.  113,  ss.  62,  6«. 

21.  Powers  of  exchange,  &c.  extended  to 
all  corporations  sole,  3  &  4  Vict.  c.  1 13,  s.  68. 

22.  Provisions  of  3  &  4  Vict.  c.  113.  s.  73, 
respecting  exchange  of  advowsons,  to  autho- 
rize exchange  by  ecclesiastical  corporations. 

23.  Exchanges  of  advowsons  may  be  made 
for  the  purpose  of  unions,  1  &  2  Vict.  c.  106, 


to  apply  to  Svint  Asaph  sad 
i&6  W.  4,0.30;  6&7W.4, 


28.  Act  not 
Bans^or,  &c  ;  6  j 
c.  67 ;  2  &  3  Vict.  c.  55. 

29.  Construction  of  the  terms  '*  lands/'  &c. 
Provisions  of  Tithe  Commutation  Acts  ex- 
tended  to  commissioners/6  &  7  W.  4,  c.  71- 

30.  Powers  of  6  &  7  W!  4.  c  77,  and  3  &  4 
Vict.  c.  113,  extended  to  this  act. 

31.  Act  may  be  amended^  &c. 


_.  16. 

24.  Consent  of  patrons  how  to  be  given, 
1  &  2  Vict.  c.  106,  88.  126  to  128  inclusive  j 
3  &  4  Vict.  c.  113,  88.  71,  72,  73.  74. 

25.  Division  of  corporate  revenues  at\\ind- 
8or  and  Lincoln,  3  &4  Vict.  c.  113,  s.  76. 

26.  Augmentations  under  1  &  2  W.  4,  c.  45, 
may  be  made  by  all  corporations  sole  ;  3  &  4 
Vict.  c.  113,  s.  765  and  building  land  may  be 
let  or  sold  for  the  purpose. 

27.  CommisMoners  may  pay  agents,  &:c. 


The  following  are^^the  titles  of  the  other  acts 

passed,  down  to  22nd  June  : — 
Cap.  40.  An  Act  to  empower  the  Commis- 
sioners  of  her  majesty's  woods  to  ruse 
money  for  certain  improvements  in  the 
metropolis,  on  the  security  of  the  land  reve- 
nues of  the  crown  within  the  Coooty  of 
Middlesex  and  City  of  London. 

[2l8t  June,  1841.] 
Cap.  41.  An  Act  to  provide  for  the  payment 
of  debts,  charges^  and  incumbrances  affect- 
ing houses  of  industry  and  workhouses,  aod 
of  advances  made,  conformably  with  preri- 
ous  usage,  for  the  lawful  purposes  of  sQch 
houses  of  industry  and  workhouses,  in  cer- 
tain  cases  in  Ireland.        \_2\9XJune,  1841] 
Cap.  42.  An  Act  to  remove  doubts  as  to  tlie 
division  of  the  parish  of  Winterboorne,  is 
the  county  of  Gloucester,  into  two  parisbei. 
\2UxJune,m\] 
Cap.  43.  An  Act  to  continue  until  the  thirty. 
first  day  of  December,  one  thonsaiid  ei^bt 
hundred  and  forty-two,  and  until  the  end  of 
the  then  next  session  of  parliament,  so  Act 
of  the  tenth  year  of  king  George  the  Fourtli, 
for  providing  for  the  government  of  his  ma- 
jesty's settlements  in  Western  Australia,  on 
the  western  coast  of  New  Holland. 

[21st./v}i«,1841.] 
Cap.  44.  An  Act  to  continue  until  the  thirty- 
first  day  of  December,  one  thousand  ei^t 
hundred  and  forty-two,  and  from  thence  on- 
til  the  end  of  the  next  ensuing  session  of  par- 
liament, certain  acts  for  providing  for  the 
administration  of  justice  in  New  Soath 
Wales  and  Van  Diemen's  land,  and  for  the 
more  efifcctual  Government  thereof. 

i2Ui  June,\W] 
Cap.  45.  An  Act  to  amend  an  Act  passed  ia 
the  third  and  fourth  years  of  the  reigu  of  Ij!s 
late  majesty  King  William  the  Fourth,  inti- 
tuled "An  Act  to  amend  the  Laws  relating  to 
Sewers."  [2Ut  June,  1841] 

Cap.  46.  An  Act  to  empower  the  Commis- 
sioners for  the  issue  of  Exchequer  Bills  for 
public  worits  to  complete  the  works  auiho- 
rized  to  be  made  by  an  Act  of  the  sixth  aod 
seventh  year  of  his  late  majesty  King  Wil- 
liam the  Fourth,  "for  improving  the  Navi- 
gation and  Harbour  of  Tralae  in  the  county 
of  Kerry"  j  aud  to  extend  the  time  for  that 
purpose.  [2l8t  June,  18*11  ] 

Cap.  47.  An  Act  to  amend  an  act  of  the  last 
session,  for  continuing  and  amendioif  the 
Ictws  fur  the  Relief  of  Insolvent  Debtors  in 
Ireland.  [2\%XJune,\^V 

Cap.  48.  An  Act  to  render  ceruin  Municipi 
Corporations  rateable  to  the  Relief  of  the 
Poor  iu  certain  cases.       [21st  June,  \W] 
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Cap.  49.  An  Act  to  provide  for  repairinar,  im- 
proviofif,  and  rebuilding  County  Bridges. 

Cap  50.  An  Act  to  make  further  provision  re- 
lative to  the  returns  to  be  made  tiy  banks  of 
the  amount  of  their  notes  in  circulation. 

[2l8tyfi«^,  1841.] 

Cap.  51.  An  Act  to  amend  an  Act  of  the  third 
year  of  King  George  the  Fourth,  for  regu- 
lating Turnpike  Roads  in  England,  and  also 
an  act  of  the  fifth  and  sixth  years  of  King 
William  the  Fourth,  for  consolidating  the 
hws  relating  to  highways  in  England. 

[2Ui  June,  1841.] 

Cap.  52.  An  Act  to  amend  an  act  of  the  fourth 
year  of  her  present  majesty,  intituled  An 
Act  for  facilitating  the  Administration  of 
Justice  in  the  Court  of  Chancery. 

[21st  June  1841.] 

Cap.  53.  An  Act  to  apply  certain  sums  of 
money  to  the  service  of  the  year  one  thou- 
sand eight  hundred  and  forty-one,  and  to 
appropriate  the  supplies  granted  in  this  ses- 
sion of  parliament.  [22ndiJune,  1841.] 


ADVERSE  POSSESSION. 

Ve  now  proceed  to  continue  the  article  which 
we  commenced  on  the  above  subject  in  page 
164.  We  shall  state  the  new  law  accord- 
ino^  to  the  same  order  as  we  stated  the  old 
law. 

First,  then^  as  to  parties  where  the  claimant 
proceeds  against  a  partjf  who  has  erpressly 
whkowledged  his  ikle;  and  secondly,  as  be- 
tween parties  whose  titles  are  coewistent, 

Bv  3  &  4  W.  4,  c.  27,  s.  2,  it  is  pro- 
vided  "That,  after  the  3 1st  day  of.jDe- 
cember  1833,  no  person  shall  make  an  en- 
try or  distress,  or  bring  an  action  to  re- 
cover any  land  or  rent,  but  witliin  twenty  years 
next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action, 
iball  have  first  accrued  to  some  person  through 
whom  he  claims ;  or  if  such  right  shall  not  have 
accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  dis- 
tress, or  to  bring  such  action,  shall  have  first 
accrued  to  the  person  making  or  bringing  the 
lame,"  By  s.  13,  "  That  when  a  younger 
brother  or  other  t'elation  of  the  person  enti- 
tled as  heir  to  the  possession  or  receipt  of  the 
profits  of  any  land,  or  to  the  receipt  of  any 
fent,  shall  enter  into  the  possession  or  receipt 
thereof,  such  possession  or  receipt  shall  not 
l)e  deemed  to  be  the  possession  or  receipt  of 
or  by  the  person  entitled  as  heir."  By  s.  14, 
"That  when  any  acknowledgment  of  the  title 
of  the  person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent  in  writing 
8if|[Ded  by  the  person  in  possession  or  in  receipt 
of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  then  such  possession  or  receipt  of 
or  by  the  nerson  by  whom  such  acknowledg- 
ment shall  have  been  given  shall  be  deemed. 


according  to  the  meaning  of  this  act,  to  have 
been  the  possession  or  receipt  of  or  by  the 
person  to  whom  or  to  whose  agent  such  act 
knowledf^ment  shall  have  been  given  at  the 
time  of  giving  the  same,  and  the  right  of  such 
last-mentioned  person,  or  any  person  claiming 
through  him,  to  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  and 
not  before  the  time  at  which  such  acknow- 
Iedgment»  or  the  last  of  such  acknowledg- 
ments, if  more  than  one,  was  given.''  Ajtd 
by  s.  15,  "  That  when  no  such  acknowledg- 
noient  as  aforesaid  shall  have  been  given  before 
the  passing  of  this  act,  and  the  possession  -or 
receipt  of  the  profits  of  the  land,  or  the  receipt 
of  the  rent,  shall  not  at  the  time  of  the  passing 
of  this  act  have  been  adverse  to  the  right  or 
title  of  the  person  claiming  to  be  'entitled 
thereto,  then  inch  person,  or  the  persoa 
claiming  through  him,  may,  notwithstanding 
the  period  of  twenty  years  herein-before 
limited  shall  have  expired,  make  an  entry  or 
distress  or  bring  an  action  to  recover  such 
land  or  interest  at  any  time  within  five  yeara 
next  after  the  passing  of  this  act,'* 

On  the  second  section  the  case  of  Nepean  v. 

Doe  d.  Knight,  2  Mees.  &  Wels.  894,  is  most 

important,  as  it  decides  that  the  doctrine  of 

non-adverse  possession  is  in  general  abolished. 

It  w|^  a  decision  on  a  writ  of  error,  founded 

on  a  bill  of  exception?,  and  was  argued  in 

the  Ei^chequcr  Chamber. 

The  lessor  of  the  plaintiff  claimed  as  grantee 
in  reversion  of  a  copyhold  estate,  on  the  death 
of  Matthew  Knight.  Matthew  Knight  went  to 
America  in  December,  1806,  or  early  in  1807» 
and  the  last  account  that  was  heard  of  him  ivaa 
by  a  letter  written  by  him  from  Charleston, 
which  was  received  in  England,  in  May,  1807. 
The  declaration  in  this  cause  was  served  oa 
the  18th  January,  1834.  At  the  trial,  evidence 
was  given  to  shew  that  the  defendant  came 
into  possession  as  a  purchaser  of  the  interest 
of  Greorge  Knight,  who  held  for  the  life  of 
Matthew  Knight. 

The  question  arose  whether  on  the  supposi- 
tion that  the  defendant  came  in  as  a  purchaser 
of  George  Knight's  interest,  there^had  beeti 
twenty  years  adverse  possession  as  against  the 
lessor  of  the  plaintiff.  Lord  Denman,  C.  J., 
in  delivering  the  judgment  of  (he  Chamber, 
said, — 

"  We  are  all  clearly  of  opinion  that  the  second 
and  third  sections  of  that  act  (which  came  into 
operation  on  the  1st  of  January,  1834,  seven, 
teen  days  before  this  action  was  commenced) 
have  done  away  with  the  doctrine  of  non-ad* 
verse  possession,  except  in  cases  falling 
within  the  fifteenth  section  of  the  act.  The 
question  is,  whether  twenty  years  have  elapsed 
since  the  right  accrued,  whatever  be  the  nature 
of  the  possession.  The  right  of  entry  in  thia 
case  accrued  on  the  death  of  Matthew  Knir 
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Then*  aa  the  first  and  second  qnestlons  were 
idenlicu^  the  learned  ludge  was  wronip  in 
putting  any  distinct  and  separate  question  to 
the  jury  on  the  nature  of  the  possctsiun,  unless 
the  case  be  within  the  fifteenth  section.'' 

As  the  latter  part  of  the  decision  only  applies 
to  the  fifteenth  section,  which  U  only  tempo^ 
iMry,  no  more  of  it  is  cited. 

Next,  as  to  cases  between  iandivrd  and  (e- 
n^tit,  it  is  provided  by  s.  3 : — 

'*  That  in  the  construction  of  this  act,  the 
right  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent»  shall  be 
deemed  to  have  first  accrued  at  such  time  as 
liereinafter  is  mentioned;  (that  is  to  say) 
when  tile  person  claiming  such  land  or  reafc, 
or  some  person  through  wiiom  he  duims,  shall 
In  respect  of  the  estate  or  interest  claimed^ 
Lave  been  Iq  possession  or  in  receipt  of  the 
profits  of  such  land,  or  In  receipt  of  such  rent, 
And  shall  while  entitled  thereto  have  been  dis- 
possessed, or  have  discontinued  such  possession 
or  receipt,  then  such  right  shall  be  aeeroed  to 
Lave  first  accrued  at  the  time  of  such  dis- 
position or  discontinnance  of  possession,  or  at 
the  last  time  at  which  any  such  profits  or  rents 
were  or  was  so  received  ;  and  when  the  person 
claiming  such  land  or  rent  shall  claim  the 
estate  or  interest  of  some  deceased  person  who 
shall  hare  continued  in  such  possession  or 
receipt  in  respect  of  the  same  estate  or  interest 
until  the  time  of  his  death,  and  shall  have  been 
the  last  person  entitled  to  such  estate  or  in- 
terest who  shall  have  been  in  such  possession 
<ir  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  death ; 
And  wfaen  the  person  claiming  such  land  or 
rent  shall  claim  in  respect  of  an  estate  or  inte- 
rest in  possession,  granted,  appointed,  or 
Otherwise  assured  by  any  instrument  (other 
than  a  will)  to  him,  or  some  person  through 
whom  he  claims,  by  a  person  being  in  respect 
of  the  same  estate  or  interest  in  the  possession 
or  receipt  of  the  profits  of  the  land,  or  in  re- 
ceipt of  the  rent,  and  no  person  entitled  under 
such  instrument  shall  have  been  in  such  pos- 
session or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at 
which  the  person  claiming  as  aforesaid,  or  the 
persofa  through  whom  he  claims,  became  en- 
titled to  such  possession  or  receipt  by  virtue  of 
8uch  instrument;  and  when  the  estate  or  in- 
terest claimed  shall  have  been  an  estate  or  in- 
terest in  reversion  or  remainder,  or  other  future 
estate  or  interest,  and  no  person  shall  have 
obtained  the  possession  or  receipt  of  the'  profits 
of  tttch  land  or  the  receipt  of  each  rent  in 
vosnect  of  such  estate  or  interest,  then  stech 
right  shall  he  deemed  to  have  first  accruefd  at 
the  time  at  which  such  estale  or  interest  be- 
came an  estate  or  interest  in  possession  i  and 
when  the  person  claiming  such  land  or  rent,  or 
the  person  through  whom  he  claims,  shall 
Lave  become  entitled  bv  reason  of  any  forfei- 
^re  or  breach  of  condition,  then  such  right 
U  be  deemed  to  have  first  accrued  when 


such  forfeiture  wlu  Incurred  or  such  cottditioa 
was  broken." 

Then,  as  between  mortgagor  and  mortgagee, 

it  is  provided  by  s.  28 — 

"That  when  a  mortgagee,  shall  have  ob- 
tained the  possession  or  receipt  of  the  pro- 
fits of  any  laAd^  or  the  receipt  of  any  reet, 
comprised    in   his     mtirtgage,    the    mort^4. 
gor  or  aby  person  claiming    through   him, 
shall  not  bring  a  suit  to  redeem  the  mortgage 
but  within  twenty  years  next  after  the  tiioe 
at  which  the  mortgagee  obtained  such  pos- 
session or  receipt,  unless  in  the   mean  time 
an  acknowledgment  of  the  title  of  the  moru 
gagOr  or  of  his  right  of  redemption  shall 
have  been  given  to  the  mortgagor,  or  some 
person  claiming  his  estate,  or  to  the  agent 
of  lUch    mortgagor   or  person,    in    writiog 
signed  by  the  mortgagee  or*  the  persOn  clrim^ 
ing   through    him;    and    in   such   case  no 
such  suit  shall  be  brought  but  within  tweoty 
vears  heat  after  the  time  at  which  such  ac- 
knowledgment, 01"  the  last  of  such  ackosfr- 
ledgments  if  more  than  one,  was  given;  sod 
when  there  shall  be  more  than  one  mortj^or, 
or  more  than  one  person  claiming  through  the 
mortgagor  or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  such  mortgagors  or  per* 
sons,  or  his  or  their  agent,  shall  be  as  effectail 
as  if  the  same  had  been  given  to  all  such  mort- 
gagors or  persons ;  but  where  there  shall  be 
more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  or  interest  of  the 
mortgagee  or  mortgagees,  such  acknowledg- 
ment signed  by  one  or  more  of  such  moru 
gagees  or  persons,  shall  be  effectual  onlvii 
against  the  party  or  parties  signing  as  sfore* 
said,  and  the  person  or  persons  claiming  anf 
part  of  the  mortgage  money,  or  land,  or  rent, 
by,  from,  or  under  him  or  them,  and  any  per- 
son or  persons  entitled  to  any  esUte  ur  e^t&tei, 
interest  or  interests,  to  take  tfi^ct  after  or  is 
defeasance  of  his  or  their  estate  or  estates,  in- 
terest or  interests,  and  shall  not  operate  to  ^'ive 
to  the  mortgagor  or  mortgagors  a  right  to  re- 
deem the  mortgage  as  against  the  person  or 
persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money,  or  land,  or  rent; 
and  where  such  of  the  mort<ragees  or  persons 
aforesaid  as  shall  have  given  such  acknotr- 
ledgment  shall  be  entitled  to  a  divided  part  of 
the  land  or  rent  comprised  in  the  mortirsge, 
or  some  estate  or  interest  therein,  and  not  to 
any  ascertained  part  of  the  mortgage  money, 
the  mortgagor  or  mortgagors  shall  he  entitled 
to  redeem  the  same  divided  part  of  the  land  or 
rent  on  payment,  with  interest,  of  the  part  of 
the  mortgage  money  which  shall  hear  the  same 
proportion  to  the  whole  of  the  mortgage  money 
as  the  value  of  such  divided  pan  of  the  land  or 
rent  shall  bear  to  the  value  of  the  whole  of  the 
laud  or  rent  comprised  in  the  mongage." 

A  curious  question  may  arise  on  thii  section      j 
in  cases  where  an  application  b  made  under 
the  7  Geo.  2»  c.  20,  to  stay  proceedings  ia 
actions  of  ejectment  by  mortgagee  ^/^^ 
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■•rtpfor,  on  ptymrat  of  llie  tun  which 

shall  be  ibttnd  due  for  principal  atkd  interest 
on  the  mortiCHr^  deed.  Suppose  the  mort- 
pe^fit  to  have  heeft  ia  poeseesioii  of  a  portion 
of  the  mortgaged  property  nearly  twenty  years, 
«iidjttfl  before  the  expiration  of  twenty  years 
to  bHi^  his  actioft  of  ejectinetit  for  the  re* 
corery  of  the  remainder.  By  the  time  the 
BMtter  can  cohm  before  the  Master  f«ir  the 
(srpoie  of  settling  the  aoeounts  between  the 
parties,  tweuty  years  may  have  expired.  Ttie 
r^t  of  the  BBOflfaftve  to  bring  his  action  of 
(jecttoent  is  undoubted,  he  having  brought  it 
vithiQ  twenty  years;  bat  the  right  of  the 
dMrtgagor  «  t<^ed|  more  thaA  twenty  years 
bftfitij^  elapsed  sinr<e  he  was  tu  possession.  Im 
takiog  tbe  accounts  between  the  parties,  U  the 
Matter  to  cotislder  the  anlovnt  ^  rents  and 
profits  arising  ft*om  the  pt'operty  of  which  the 
mortgagee  has  b«en  so  long  in  poseessaod  \  or 
N  he  to  treat  tho  rights  of  the  tnortgagor  as 
^one  ia  evefy  way  with  respect  to  the  mort- 
ga^  property  which  the  mortgagee  lias  had 
is  his  possession  ?  If  he  was  bound  so  to  pro- 
ceed, he  would  lie  bound  to  do  great  injustice 
to  the  mortgagor.  B«t  it  ia  conceived  to  be 
^nite  consistent  with  th^  provisions  of  the 
^  &  4  W.  4,  c.  ??,  s.  28,  that  such  a  course 
thonld  not  be  adopted.  That  section  provides 
that  the  mortgagor,  under  such  circumstances, 
shall  not  be  at  liberty  to  redeem  the  mortgage  i 
hot  it  does  not  provide  that  the  mortgagee  shall 
not  be  accountable  to  th6  mortgagor  In  any 
ease  where  the  state  of  the  accounts  between 
them  respecting  the  mortgaged  property  shall 
tome  in  question.  When  such  an  inqun*y  is 
insUtttted  before  the  Master,  the  question  is 
Bot  as  to  the  title  of  Che  mortgagee  as  to  that 
particular  property  for  which  the  ejectment  is 
brought,  but  the  sUteof  the  accounts  between 
the  mortgagee  and  mortgagor.  Now,  dnring 
twenty  years,  the  mortgagee  nu&t  be  consi- 
dered as  having  been  actmg  as  trustee  for  the 
mortgagor,  in  receiving  the  rents  and  profits 
of  the  property  which  he  has  had  In  posses* 
uoa.  And,  therefore,  in  aeltling  the  claims 
which  the  mortgagee  has  on  the  mortgagor, 
it  is  reasonable  that  those  rents  and  profits 
«^ld  he  allowed  in  discharge  of  the  mort- 
?'^.  Such  a  question  as  this  is  now  pending 
^ore  the  Court  of  Queen's  Bench. 


With  respect  to  trustee  and  dei/« i  ^  /nM/» 

it  is  presumed  that  the  law  now  depends  on 
the  provisions  of  section  2d.  The  words  of  ii 
are— 

"  That  when  any  land  or  rent  shall  be  veste4 
in  a  trustee  upon  any  express  trust,  the  ri|^ht 
of  the  cftui  ^M  tfUMi^  or  any  person  claiming 
through  him,  to  bring  a  suit  against  the  trus- 
tee, or  any  person  claiming  through  him,  to 
recover  such  land  or  rent,  shall  lie  daemed  to 
have  first  accrued,  according  to  the  meaning 
of  this  act,  at  and  not  l>efore  the  time  at  which 
such  land  or  rent  shall  have  been  conveyed  tp 
a  purchaser  for  a  valuable  consideration,  and 
shall  be  deemed  to  have  accrued  only  as 
against  such  (Nirehaser  and  any  person  claim- 
i^  through  him." 

Lastly,  as  botwocn  tenants  in  eommoi^ 
Joint-tenants,  and  ooparcenera,  the  provisions 
of  section  12  now  state  the  law.    They  are — . 

^  That  when  any  one  or  more  of  several 
persons  entitled  to  any  land  or  rent  as  co^ 
parceners,  joint-tenants,  or  tenants  in  conw 
mon,  shall  have  been  in  possession  or  receipt 
of  the  entirety,  or  more  tnan  his  or  their  un- 
divided ahare  or  ahares  of  such  land  or  of  the 
profits  thereof*  or  of  snch  rent,  for  his  or 
their  own  benefit,  or  for  the  benefit  of  any 
person  or  persons  other  than  the  person  or 
persons  entitled  to  the  other  share  or  shards 
of  the  same  land  or  rent,  such  possession  or 
receipt  shall  not  be  deemed  to  have  been  the 
possession  or  receipt  of  or  by  such  lasUmttt« 
ttoned  person  or  persons  or  any  of  thbm." 

There  are  several  other  provisiiMis  in  the  act 
subsidiary  to  those  which  are  here  set  forth ; 
but,  with  the  object  which  we  had  in  view  in 
writing  this  article,  they  are  unnecessary  to  be 
Stated. 


ON  TAB 

CHOSBS  IN  ACTION  OF  THE  WIFB. 

Pnopfearl  falling  under  the  description  alf 
choses  in  action  of  the  WiO;  is  defined  to  be 
''  debts  owing  to  her,  rents,  legacies,  residuarjr 
neraonal  estate,  moneyin  the  funds,**  &c.  A  hn»- 
liaad  has  full  power  to  dispose  of  the  chattels 
real  of  his  wife,  whether  her  interest  in  them  is 
immediate  or  only  reversionary*-*  vested,  or 
only  contingent — legal,  or  only  equitiible;  but 
if  he  make  no  disposition  of  them  during  thi 
life  of  his  wife,  they  will  go  to  the  survivor. 

With  rerard  to  the  choses  in  action  of  the 
wife,  marriage  is  but  a  qualified  gift  to  the 
husband  of  snch  property,  vie.  on  condiliofi 
that  he  reduces  tbem  into  possession  during 
the  life  of  his  wife.  Stoly,  in  hie  admirable 
Oommeotaries  on  Equity  /nrispradence,  flnla 
expresses  himself:  ''By  marriage  the  husband 
clearly  acquires  an  abSvMiite  property  in  all  the 
personal  estate  of  Ins  wife,  capable  of  imme- 


Digitized  by 


Ljoogle 


232 


On  the  CAo$es  in  Action  of  the  Wife, — Lam  of  Attorneyi. 


diate  and  tangible  possession.  But  if  it  is  soch 
as  cannot  be  reduced  into  pussession  except 
by  an  action  at  law  or  a  suit  in  equity,  he  has 
only  a  qualified  interest  therein,  such  as  will 
enable  him  to  make  it  an  absolute  interest  by 
reducing  it  into  possession."  Story  Eq.  Jur. 
VoL  2,  p.  583.  If  the  husband  survive  his 
wife,  he  will  be  entitled  at  her  adminiitrator 
to  all  her  choses  in  action  which  had  not  been 
reduced  into  possession  during  her  life. 

Reduction  into  possession^  so  as  to  defeat  the 
title  of  the  wife  bysurvivorship,  may  be  either 
actual  or  eonetructive^Ai  is  actual  where  the 
possession  of  the  property  is  actually  acquired 
or  recovered  by  the  husband ;  and  construct  we 
>vhere  the  choses  in  action  of  the  wife  are  as- 
signed by  the  husband  for  a  valuable  conside- 
ration to  a  stranger.  The  reversionary  choses 
in  action  of  the  wife,  whether  they  be  of  legal 
or  merely  equitable  cognizance,  may  be  as- 
signed by  the  husband  i  but  such  assignments, 
idthough  they  may  be  made  for  a  valuable 
consideration,  will  be  of  no  avail  so  as  to  de- 
feat the  title  of  the  wife  by  survivorship,  unless 
her  choses  in  action  are  capable  of  being  re- 
duced into  possession  during  the  continuance 
of  the  mamage.  Thus  Lord  Chancellor  Lynd^ 
hurst,  in  the  case  of  Honner  v.  Morton^  said, 
"  At  law,  the  choses  in  action  of  the  wife  be- 
long to  her  husband,  if  he  reduces  them  into 
possession ;  if  he  does  not  reduce  them  into 
possession,  and  dies  before  his  wife,  they  sur- 
vive to  her.  Equity  considers  the  assignment 
by  the  husband  as  amounting  to  an  agreement 
that  he  will  reduce  the  property  into  posses- 
'  aion.  It  likewise  considers  what  a  party  agrees 
to  do  as  actually  done }  and  therefore,  where 
the  husband  has  the  power  of  reducing  the 
property  into  possession,  his  assignment  of  the 
chose  In  action  of  the  wife  will  be  regarded  as 
a  reduction  of  it  into  possession.  On  the  other 
hand,  I  should  also  infer,  that  where  the  hus- 
band has  not  the  power  of  reducing  the  choses 
in  action  into  possession,  his  assignment  does 
not  transfer  the  property,  till,  b^  subsequent 
events,  he  comes  into  the  situation  of  being 
able  to  reduce  the  property  into  possession ; 
and  then  his  previous  assignment  will  operate 
on  his  actual  situation,  and  the  property  will 
be  transferred.  Honner  v.  Morton,  3  Kuss. 
p.  65 ;  Purdew  ▼.  Jackson,  1  Rnss.  pp.  1  &  47. 

At  one  time,  some  doubt  was  entertained  as  to 
the  effect  of  assignment  of  the  eqmtable  rever- 
sionary choses  in  action  of  the  wife  {  but  Mr. 
Roper,  after  carefully  reviewing  the  cases,  re- 
marks: "probably  the  following  proposition 
may  be  considered  as  warranted, — ^that  when- 
ever the  nature  of  the  wife's  interest  is  such  as 
t'le  law  allows  the  husband  to  release  it,  a 
Court  of  Equity  will  permit  him  to  assign  it." 
Rop.  on  Husband  and  Wife,  vol.  1,  p.  244. 
Those  reversionary  choses  in  acUon,  however, 
which  depend  upon  a  continj^ncv  that  cannot 
possibly  happen  during  tlie  life  of  the  husband, 
ar«  absolutely  incapable  of  being  assigned  so 
as  to  defeat  the  wife's  right  by  survivorship, 
and  her  consent  in  court  would  not  be  taken 
ifor  the  purpose  of  releasing  such  interest. 
Ffoicr  v,  B<mVi>i  1  Br.  Cba.  Ca.  $IS. 


The  assignees  of  a  bankrupt  husband,  itaad 
rather  in  the  situation  of  the  bankrupt  himself, 
than  in  the  character  of  a  common  assi^ec 
for  valuable  consideration ;  for  the  choses  is 
action  of  the  wife  which  are  not  reduced  into 
possession  during  the  life  of  the  husband,  ivili, 
notwithstanding  his  bankruptcy,  go  to  hii  wifo 
as  survivor.  Mitford  v.  Mit/ard,  9  Ve8.87; 
Gtti^ner  v.  fFilkinson,  2  Dick.  49 1 .  If  the  bsi. 
band  is  obliged  to  resort  to  a  Court  of  Equity 
to  recover  his  wife's  choses  in  action,  the  Court 
ynW  not  interfere  in  his  favour  without  obli^oj^ 
him  to  make  a  settlement  of  a  reasonable  pr^ 
portion  of  them  upon  his  wife  and  cbildreo, 
unless  the  wife  consent  that  her  husband  shsll 
receive  them  exempt  from  any  such  obli- 
gation, and  assignees  for  value  in  this  re- 
spect stand  in  no  better  position  than  the 
husband  himself,  2  P.  Will.  639.  Beretfwi  r. 
Hobson,  1  Madd.  363.  But  this  equity  is  oolj 
personal  to  her,  so  that  if  she  be  entitled  to  sa 
equitable  interest,  and  dies  leaving  a  husband 
and  children,  the  latter  being  unprovided  for 
by  settlement,  and  he  file  a  bill  to  recover  such 
interest,  his  children  cannot  oblige  him  to  make 
a  provision  for  them  out  of  it.  Roper  on  Hus* 
band  and  Wife,  p.  263. 

This  equity  of  the  wife,  however,  does  not 
extend  to  legal  choses  in  action,  where  there 
is  no  necessity  for  resorting  to  a  Court  of 
Equity  for  the  purpose  of  recovering  theio* 


LAW  OF  ATTORNEYS, 

BAN  KR  UPTCT.-*-TAXATION. 

It  appears  that  upon  a  petition  to  retax  the 
bill  of  a  solicitor,  the  petition  need  not  be  serf- 
ed  on  the  assignees,  where  the  application  is 
merely  fur  a  re-taxation  of  the  bill ;  but  if  the 
bill  has  been  paid  by  the  assignees,  the  petition 
must  be  served  on  them. 

An  order  on  the  solicitor  to  refund  what  it 
shall  appear  he  has  been  overpaid,  cannot  be 
supported  on  such  a  petition;  unless  the  bill 
has  been  actually  paid, 

A  creditor  under  the  fiat  applied  for  a  retax- 
ation  of  the  solicitor's  bill.  One  only  of  the 
solicitors  had  been  served  with  the  petition. 
This  was  considered  to  be  a  service  upon 
them  as  solicitors  of  the  assignees,  and  not 
personally.  The  Coiirt  ordered  the  bill  to  be 
re->taxed,  and  that  if,  upon  such  re-taxatloui  it 
should  appear  that  the  solicitors  had  been  over 
paid,  then  that  the  respondents  should  refund 
the  difference;  and  if  the  bills  should  be  re* 
duced  by  a  less  sum  than  one*sixth,  then  the 
petitioner  should  pay  the  costs  of  the  appha- 
tion,  and  of  the  reference,  &c. 

Mr.  Swanston  appeared  on  behalf  of  the  so- 
licitors, as  well  as  the  assignees,  to  vary  the 
minutes  of  the  order  as  to  refunding,— by  con* 
fining  the  condition  of  refunding  to  monies 
improperly  paid  out  of  the  bankrupt's  estate 
and  cited  Ea  parte  fFells,  1  Deac.  69, 
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Mr,Jnderddn,  \n  support  of  tbe  order,  refer- 
red to  £>  parte  Payne^  Mont.  455 ;  EJt  parte 
Christy,  3  M.  &  A.  87 ;  3  D.  &  C.  414. 

Mr.  Swanston,  io  reply,  referred  to  Es parte 
Fosbroaiy  1  Mont.  &  C.  176 ;  3  Deac.  686. 

Sir  Jokn  Crau.^fA  ^^reat  confusion  in  this 
case  has  arisen,  merely  from  this  circumstance, 
•-that  Mr.  Swanston  was  instructed  by  the  at- 
torney, who  is  a^ent  as  well  for  the  solicitors 
as  the  assignees  under  this  fiat,  to  appear  only 
for  the  assiffnees,  when  this  petition  nrat  came 
before  the  Court.  To-day,  however,  he  says, 
that  be  is  instructed  to  appear  for  the  solicitors 
also.  The  question  thererore  is,  whether,  having 
now  all  parties  before  us,  we  can  make  the  or- 
der in  accordance  with  the  prepared  minutes. 
Whether  that  be  the  usual  order,  or  nut,  it 
leems  difficult  to  say.  The  registrar,  however, 
says,  that  for  the  la«t  four  years,  such  has  been 
coQiidered  to  be  the  usual  order.  But,  sup- 
poiiog  it  not  the  usual  order,  will  the  court, 
having  now  a  perfect  knowledge  of  all  the  cir- 
cumstances of  the  case,  say  that  the  order  was 
not  fit  to  be  made  ?  It  has  been  urged,  that 
the  order  was  only  made  against  the  assi- 
sees,  and  not  against  the  solicitors.  But  in  Ejp 
parte  Payne,  Mont.  455,  the  Vice  Chancellor 
held,  that  it  was  not  necessary  to  serve  the  as- 
lii^ees  with  a  petition  of  this  description.  It 
isabandantly  clear  to  the  court«  that  the  attor- 
ney  who  instructed  Mr.  Swanston,  is  agent  both 
fur  the  solicitors  and  the  assignees,  and  was 
authorised  to  appear  for  both.  He  must  have 
known  that  the  assignees  were  not  intended  to 
he  served,  and  that  the  solicitors  were.  The 
order  recites,  that  the  solicitors  were  served ; 
snd  tbe  registrar  would  not  have  drawn  up 
sach  an  order  without  an  affidavit  that  the  so- 
licitors were  served.  Then,  upon  the  question 
of  refunding, — the  order  says,  that  if  the  solici- 
tors shall  appear  to  have  been  overpaid,  then 
that  they  shall  refund  such  surplus  to  the  as- 
signees, to  be  applied  as  part  of  the  estate  and 
effects  of  the  bankrupt.  It  is  said  that  this  may 
be  unjust;  not  that  it  is  so  in  this  particular 
case;  and  it  is  alleged,  that  the  solicitors  may 
have  manv  charges  for  journies,  and  for  other 
matters  which  might  be  struck  off  on  taxation, 
>9  between  the  solicitors  and  the  estate.  But, 
supposing  that  the  assignees  had  employed  a 
lolicitor  one  hundred  mUes  off,  and  had  thus 
brought  a  charge  upon  the  estate  which  ought 
not  to  have  been  incurred ;— ^notmthstanding 
the  officer  mipfht  strike  off  these  charges  for 
journies,  which  the  solicitors  would  be  bound 
to  refund  to  the  estate^  they  would  still  have  a 
legal  claim  against  the  assignees.  There  does 
not  seem  to  me  to  be  anything  unfair  in  this ; 
^1  the  object  of  the  order  is  to  protect  the  es- 
tate. With  respect  to  the  cosu  of  taxation,  it 
appears,  that  this  court  has  alwavs  been  accus- 
tomed to  order  them  to  be  paid,  as  well  as 
other  courts.  There  is  nothing  contrary  to 
^^ge  in  tills ;  but  even  if  it  was  not  the  usage, 
this  court  is  quite  competent  to  make  such  an 
order. 

Sir  Gewrge  Rose.— In  all  questions  touching 
the  administration  of  assets  in  bankruptcy, 
(he  assignees  should  be  before  the  Court.    In 


the  present  case,  if  it  lOms  out  that,  the  soli- 
citors have  been  paid  by  tbe  assignees,  the 
petitioner  oould  not  have  stirred  one  step, 
without  bringing  the  assignees  before  the 
Court,  It  is  different  when  the  order  prayed 
is  a  simple  order  for  taxation  of  the  solicitor's 
bill,  without  any  question  of  refunding.  The 
case  before  the  Vice  Chancellor,  Ex  p^nrte 
Payne,  Mont.  455,  was  nothing  more  nor  less 
than  that.  In  Ex  par^e  FoiSrwtke,  1  Mont. 
&  C,  176,  the  minutes  of  tbe  order  shew,  that 
the  assignees  were  before  the  Court.  In  this 
case,  it  strikes  me,  that  the  order  is  right  in 
directing  the  solicitors  to  refund  to  the  estate 
whatever  has  been  improperly  paid  to  them 
by  the  assignees ;  but  then  such  an  order 
cannot  stano,  unless  the  petition  is  amended, 
liy  stating  that  the  bill  has  been  paid  by  the 
assignees.  Ex  parte  Aintworth,  1  Mont.  Dea. 
&De  0.227, 

After  some  further  discussion  between  tbe 
Court  and  the  counsel,  the  minutes  of  the 
order  were,  by  consent,  varied  as  follows: 
That,  instead  of  directing  the  solicitor  to  re- 
fund the  amount  of  any  overpayment,  and  to 
pay  the  costs  of  taxation,  if  more  than  one- 
sixth  part  was  taken  off  his  bill,  the  Court  re- 
served the  further  directions  on  the  matter  of 
the  petitidn,  and  also  the  costs  of  the  parties 
of  and  occasioned  by  tbe  petition,  until  after 
the  registrar  should  have  made  his  certificate ; 
with  hberty  for  either  piurty  to  tpply  to  the 
Court, 


COPYHOLD  ENFRANCHISEMENT. 

FORMS  OF  PROCBDURB  VNDBR  8TATUTB 
4  &  5  Vict.  C   35. 

[Continued  from  page  218.] 

[These  forms  have  just  been  Issued  by  the 
Copybold  Commissioners.] 
•«•  These  forme  are  intended  for  the  guidance 

of  parties  availing  themselves  of  the  act,  but 

must  be  varied  to  suit  the  particular  circum* 

stances  of  each  case. 

No.  6. 

AORBXMBNT  FOR  C0IUIUTAT|0N  AT  RBNT- 
CHARflB,  &C. 

[It  should  be  remembered  that  the  first  sig- 
nature to  all  formal  agreements  must  be  affixed 
at  a  legal  meeting,  and  care  must  be  taken  to 
keep  meetings  alive  by  adjournment  till  such 
an  agreement  as  that  of  which  the  form  fol- 
lows is  ripe  for  signature.  Parties  will  find 
that  they  will  save  time  and  expense  by  send- 
ing up  tbe  draft  of  the  agreement  to  be  ex- 
amined and  corrected  at  the  copyhold  com- 
mission before  it  is  finally  prepared  for  execu- 
tion. It  should  also  be  remembered,  that  the 
agreement,  when  executed,  should  be  forwarded 
to  the  copyhold  commissioners.] 

Manor  of  \ 

in  the  County  of  / 

Articles  of  agreement  in  pursuance  of  an 
act  passed  in  the  fourth  and  fifth  years  of  ^'^'^ 
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CopffkoU  Smfinmehkemmi* 


relfn  of  h«r  ftrttent  Majesty  Qiie^o  Vii*toria, 
intitttled  '*  An  Act  for  Ihe  Coininuiation  of 
Ctrtain  manorial  Rij(hl8  In  respect  of  Land  of 
<#opyhold  and  Customary  Tenura»  and  in  ro- 
spMl  of  oibef  Lands  subject  to  sttcb  Rights, 
and  for  facilltatinft  the  Enfranchise  mens  of 
■uth  LandS)  and  for  the  Jmpro?cttient  of  anch 
Teanrt>*'  mado  [and  executed]  at  a  meeting 
holdeu  [by  adjournment]  af>  &c.,  on,  &g;»  for 
the  purposa  of,  %tt.  [te^  fudke]  between 
of>  ac.»  lord  [or  loras]  of  the  said  manof ,  Of 
the  oil e  pan,  and  the  several  other  persons  by 
whom,  or  by  wiiose  attorney  or  ag«nt,  duly 
ttttihorited  in  that  behalf,  these  presents  are 
exeeuMd)  being  tenants  of  the  said  manor, 
Aoi  less  than  three-fourths  in  number,  and 
in  interest  not  beia^  less  than  three-fourths 
In  value,  computed  agreeably  with  the  pro. 
visions  of  the  said  act,  of  the  other  part. 

Witness  that  at  the  said  meeting  it  hath 
been,  and  is  agreed  upon,  by  and  between  all 
the  parties  to  these  presents^  to  efiect  a  com- 
inutatitm  of  the  rents^  fines,  and  heriots^  to 
become  due  in  respect  of  the  lands  holden  of 
Ihe  eaid  manor  A-om  the  Ist  dajr  of  January 
fiext  following  the  final  confirmation  of  appor- 
tionment, as  by  the  said  act  provided,  and  also 
for  a  commuutiott  of  the  lord's  righu  in  Um- 
b6r>  [and  also,  by  express  agreement  between 
the  laid  parties  bereto,  for  commutation  of 
the  lord's  rights  in  mines  and  minerale.] 

That  sock  commutation  shall  be  effected  in 
eoneideration  of  an  annual  8Uin»  by  way  of 
rent-charge,  and  of  a  fixed  fine  of  5#.  to  be 
paid  on  death  or  alienation  in  respect  of  every 
tenement  holden  of  the  said  manor. 

That  such  rent-charge  shdll  be  the  sum  of 
pounds,  but  to  be  from  time  to  time, 
&c.  [tee  Afinuies,  No.  4,  £.] 

[Fur  proviso  ihal  ihe  same  shall  be  suftjWi  to 
increase  vf  diminution,  see  also  Minnies,  No.  4, 
E»  ml//  ike  like  where  the  emOMni  is  to  he  fixed 
by  the  valuers,  Sfc.l 

In  witness  whereof  the  respective  parties 
liereto,  have  hereunto  set  their  hands  and  seals, 
the  day  and  year  fir^t  above  written. 


Parties. 


Nutmes^  Reeidenee,  and 
Description* 

Neme,  fyc,  itfAttomep. 


Witnesses. 


Signed,  seeded, 
and  delivered  by 
the  parties  whose 
names  are  oppo- 
site to  the  name* 
of  the  respective 
witnesses,  in  the 
preeeihce  ti/ 


etfeWAnb'8  sTATnMnNT  Fon  iiBBttitaB>  src. 

Manor  of  "I 

in  the  Couhty  of  j 

A  statement  of  the  Several  tenants  of  the 
•aid  manor  and  of  the  limds  to  whicb  they  re- 
ifoaitely  stand  admitted  for  Itfe^  or  otherwise. 


or  which  the?  hold  sQli{ect  Co  fines,  heriou,  or 
other  manorial  rights,  and  of  the  amoabtto 
which  the  same  lands  are  rated  to  the  relief  of 
the  poor,  so  far  as  I  can  distinguish  or  escitnate 
the  same,  and  of  the  amonnts  received  by  the 
lord  \pr  lords]  on  account  of  the  three  last 
heriottf  in  respect  of  any  such  lands,  [sod  of 
such  other  information  as  the  Gopvhold  Coiih 
missioners  have  directed  me  to  ^rniih,  snd 
which  I  can  procure  and  produce  withoatprs- 

fttdice  to  the  rights  and  interaati  of  the  Isri 
or  lordtf]  of  the  said  manor.] 

The  following  information  is  to  be  given  is 

columns : 
1.  Names  of  the  tenants.— 2.  GopyhoMcfs, 
or  what  class  of  tenant.*-^.  Absthict  of  tk 
description  of  the  lands  in  the  court  rolls  bb4 
in  what  parishes  situated*  ^^  4.  Bxplsnstory 
remarks  on  such  descriptions.^-6.  TotsJ  ss- 
sessmeut  to  the  poor's-rate  of  the  lanfiiand 
others  assessed  therewith.-^  Estimated  pro- 
portion for  copyholds  or  amount  when  teps- 
rately  assessed .-^7*  Subject  to  fines,  hoiott, 
and  what  other  rights.— 8.  Amount  of  recdpa 
on  account  of  three  last  heriots.— 9«  A  bluk 
column  for  the  chairman  to  bring  out  the  rot- 
ing  value. 

I  declare  the  above  statemetit  to  be  cor- 
rect, so  far  as  f  can  procure  the  infor- 
mation  required^  agreeably  iritb  the 
provisions  of  the  statute  directing  ot 
to  prepare  the  above  statement. 

Dated,  &c. 
(Signed)  A,  B.,  steward  of  tbe 

said  manor. 

\Tenants  should  be  aware  thai  they  n:iHk<ttt 
lo  pay  /or  this  statement  \f  they  applgfirii 
(s.  27),  and  should  ascertain  whether  other  te- 
nants have  applied.  By  the  same  section  (hrre 
tenants  must  join  in  the  application  tj  the  i/rw. 
ard,  or  it  muy  be  mnde  by  the  chairtnan  of  ««/ 
meeting,  or  by  the  valuers."}  i 

No.  7. 

MINUTB  OP  A  MEETING  AT  WHICH  AN  AGSEC-     ' 
MENT  TO  COMBIUTB  HAS  BESN  8IGNSD. 

Manor  of 
in  the  County  of 

At  this  meeting  the  lord  [or  lords]  and  te- 
nants present  thereat,  such  tenants  hein^  sot 
less  in  numl)erthanthree«fourths  of  the  tentoti 
of  the  said  manor,  and  the  interest  of  the  lord 
[or  lords]  and  of  the  tenants  so  present  in  tlK 
manor  and  lands  respectively,  not  hdafc  1^ 
than  three-fourths  of  the  interest  m  the  vtloe 
thereof  respectively,  computing  the  hiteresto| 
the  tenants  as  in  the  said  act  is  provided,  did 
proceed  So  make  an  agreement  for  the  rofloo- 
tation  of  the  rents,  fines  and  heriots»to  becooe 
due  in  respect  of  the  lands  holden  of  thestid 
manor, and  of  the  lord's  rights  in  timber, sad  ibe 
said  lord  {or  lords],  and  the  said  tenants  bare 
duly  signed  and  executed  the  said  agreemeuL 

Dated  this  day  of 

lA.  flj  Chsinaas. 
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No.  a 


MINUTi  09  MIBTING  AT  WHICH  A  "  PROTI- 
8I0KAI.''    AOftBSMSlIT     TO    COMMrtk    ItAI 

BBBN  SIGNED. 

Bfanor  of  "1 

in  the  County  of  j 

At  tbU  meetiofif  tlie  lord  [or  lords]  and 
teoaoU  present  thereat  did  proceed  to  make  a 
provifilonal  agreement  for  the  commutation  of 
the  rents,  fines,  and  herrots,  to  become  due  in 
re«Df  ct  of  the  landa  holden  of  the  said  manoi; 
•Dd  of  the  lord's  ri^hu  in  timber,  and  hate 
daly  tijfned  and  executed  the  said  a|[reemenC« 

Dated  this  dav  of 

ij4.  ]9.]  Chairman. 


No.  9. 

AOaSBMBNT  WITH  TWO  OR  MORB  TBNANTB 
POn  THB  COMMtTTATIOlf  or  MANORIAL 
RIGHTS  WBBN  THB  RBNT-CHARGB  16  KOT 
APPORTIONED  BT  THB  PARTIBS  IN  TUB 
A6RIB1IBNT;  BUT  IS  LEFT  Tf)  BB  APPOR- 
TIORBD  BT  THB  BTBWARD.-^Sce  i.  52. 
Manor  of  \ 

Coantfof  J 

Memorandam  of  afifreement  made  the 
wy  of  18        ,  between  A.  B., 

of  &e.,  lord  of  the  said  manor,  of  the  firit 
P^t;  C,  Z).,  of  &c.»  a  tenant  of  tlie  said 
manor,  of  th^  eecond  part;  E,  F,  of  &c., 
bother  tenant  of  tlie  said  manor,  of  the 
(bird  part,  &€.  imcc9r4ing  to  the  numter  ^ 
f^MrVffMfti#.)  9FUntH^  that  in  pursuance 
oitbe  powers  and  authorities  for  that  pur- 
•po«e  firen  ia  and  by  an  Act  passed  In  the 
foarth  and  fifth  years  of  the  reij^n  of  her  pre- 
sent Majesty  Queen  Victoria,  intituled, "  An 
Act  for  the  Commutation  of  certain  Manorial 
%bt8  in  respect  of  Lands  of  Copyhold 
^d  Customary  Tenure^  and  in  respect  of 
other  lands  subiect  to  such  rights,  and 
jor  facilitatind^  the  enfranchisement  of  such 
»nds,  and  for  the  improrement  of  such 
Teaufc,**  the  said  parties  above  named,  lord 
•od  tenants  of  the  said  manor,  to  the  num^- 
°"  of  \ot  being  all  the  tenants  of 

the  said  manor]  [with  the  consent  of  the  said 
wmmigaioncrs  under  the  said  act,  testified  by 
their  signature  and  seal  respectively  hereupon 
^icn  and  impressed],  do  hereby  contract 
and  a^ree  for  the  commutation  of  tire  rents, 
nnei,  aad  heriocs  payable  to  the  said  loni  in 
feipect  of  the  lands  described  in  the  schedule 
hereunder  ^vHtten  {Jk^re  Mpeeify  any  ^her 
^S*^  which  map  be  the  ikifeci  of  the  agree- 
*^*0,  ia  consideration  of  a  rent»charge  to  be 
pw  in  respect  of  all  the  said  lands  described 
^  the  scbednle  hereunder  written,  and  of  a 
fine  certain  of  the  sum  of  five  shillings,  to  be 
M  in  respect  of  each  and  every  of  the  said 
Jjinds  respectlf  ely,  on  the  death  or  alienation  of 
foe  said  sereral  tenants  parties  hereto.  And 
J!  ".i^reby  agreed  that  socfa  rent«.charge  shall 
^  the  sum  of  pounds,*  but  shall  be 

fThbwlU  he  •varkUe  corn-rent.    Stei.dS. 


varlRble  from  tUne  to  time  according  to  the 
price  of  com»  aa  in  the  said  act  mentioned  and 
provided.    And  it  is  hereby  agreed,  that  aui-h 
reht'-chafge  ahail  commence  from  the 
day  of  and  be  respectively  payable  to 

the  said  A,  O.  [and  other  the  lerd  and  lords^ 
lady  and  ladies,  of  the  said  manor  for  the  time 
being]  half  yearly,  on  the  first  day  of  Julyi  and 
the  first  day  of  January*  for  ever  liereafteri 
and  that  the  first  payment  shall  be  made  on  the 
day  of  next  ensuing  the  date 

hereof.    Aa  witness  the  hands  of  the  aaid  par* 
ties  the  day  and  year  first  above  wrilten* 

THB  BOHBOuLII  ABOTB  MBTKRBBD  TO. 

This  should  contain  the  following  injforma* 
tioB«  in  columns  :— * 


1 

& 

3 

Tenants* 
Names. 

Lands  to   which   ad     Vi^.^^t 
mitted,  and  the  sub-  A^nL-fn^ 
lectofCommntation.  Admission, 

■ 

No.  10. 

AdRBBMBNt  WITH  TwO  OB  MORS  TBNAMTB 
rOR  THB  COM  MUTATION  OP  MANORIAL 
RiOHTB,  WHBRB  THB  RfeNt-CHAROB  OR 
OTHBR  CONaiDBRATION  rOR  THB  OOSS-MU*- 
TATIOlt  18  APPORTIONBO  BT  THB  AGRBB^ 
MBNT.^^ee  S.  62. 


} 


Manor  of 
County  of 

Memorandum  Of  agreement  made  the 
day  of  18  between  A,  B.  of  frc 

lord  of  the  said  inaaor  of  the  first  part ;  C.  D. 
of  &c.,  a  tenant  of  the  said  manor  ef  the 
second  part ;  E,  F,  of  &c.  another  tenant  of 
the  said  manor  of  the  third  part  [actvnimg  to 
the  number  of  the  tenanisJ]  Witness,  that  iu 
pursuance  or  the  powers  and  antlioHties  for 
that  purpose  given  in  and  by  an  Act  passed  in 
the  fourth  and  fifth  years  of  the  reign  of  her 
present  Majesty  Queen  Victoria,  intituled 
'*  An  Act  for  the  Commutation  of  certain  Ma- 
norial Rights  in  respect  of  Lands  of  Copyhold 
and  Customary  tenure,  and  in  respect  of  other 
lands  subject  to  such  rights,  and  for  facili- 
tating the  Enfranchisement  of  such  Lands, 
and  for  the  Improvement  of  such  Te- 
nure,'' the'said  parties  above-named,  lord  and 
tenants  of  the  said  manor  to  the  number  of 
[or  being  all  the  tenants 
of  the  said  manor]  [with  the  consent  of  the 
said  commissioners  under  the  said  act,  testi- 
fied by  their  signatunss  and  seal  hereupon 
written  and  impressed]  do  herelty  contract  and 
agree  for  the  commutation  of  the  rents,  fines, 
and  heriots  payable  to  the  said  lord  in  respect 
of  the  lands  described  in  the  first  schedule 
hereunder  written,  (here  Jtpeci/y  any  other 
figh^  ftkick  may  be  ike  mtbJtH  of  the  etgtee^ 
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rnent),  in  consideration  of  a  rent-cfaarj^e  as 
hereinafter  is  mentioned,  [and  subject  to  in- 
crease or  decrease  as  hereinafter  mentioned] 
to  be  paid  in  respect  of  all  the  said  lands  de- 
scribed in  the  first  schedule  hereunder  written, 
but  to  be  apportioned  as  hereinafter  and  therein 
mentioned,  and  of  a  fine  certain  of  the  sum  of 
five  shillings,  to  be  paid  in  respect  of  each  and 
everv  of  the  said  lands  respectively  on  the 
death  or  alienation  of  the  said  several  tenants 
parties  hereto.  And  it  is  hereby  agreed  that 
such  rent-charge  shall  be  the  sum  of 
pounds,*  but  shall  be  variable  from  time  to 
time,  according  to  the  price  of  corn,  as  in  the 
said  act  mentioned  or  provided ;  and  that  the 
same  sum  of  pounds  shall  be  appor- 

tioned in  respect  of  the  several  lands  at  the 
several  sums  mentioned  in  the  said  first  sche- 
dule, and  that  such  apportioned  sums  in  re- 
spect of  each  of  such  lands  shall  be  deemed 
the  commutation  rent-charge,  payable  in  re- 
spect thereof  as  fully  to  all  intents  and  purposes 
as  if  each  of  such  rent-charges  or  apportioned 
sums,  had  been  fixed  and  agreed  on  between 
the  said  (lord)  and  the  tenant  standing  ad- 
mitted  to  the  lands  in  respect  of  which  the 
same  are  so  respectively  apportioned.  And  it 
is  hereby  agreed  that  such  rent-charge  and 
apportionment  thereof  respectively  shall  com- 
mence from  the  day  of  and  be 
respectively  payable  [to  the  said  j4.  B,  and 
other  the  lora  and  lords,  lady  and  ladies  of  the 
said  manor  for  the  time  being] ,  half-yearly,  on 
the  first  day  of  July  and  the  first  day  of  Jan- 
uary, for  ever  hereafter,  and  that  the  first  pay- 
ment shall  be  respectively  made  on  the 
day  of  next  ensuing  the  date  hereof. 
And  it  is  hereby  agreed  that  the  fees  payi^ble 
to  the  steward  of  the  said  manor  from  and  after 
the  confirmation  of  these  presents,  shall  not 
exceed  the  scale  in  the  said  second  schedule 
hereunder  written.  As  witness  the  hands  of 
the  said  parties  the  day  and  year  first  above 
written. 

THE  FIRST  SCHBOULB  ABOYB  REFBRRBO  TO. 

This  should  contain  the  following  information 
in  columns : — 


1 

2 

3 

4 

Tenanl*s  Names. 

Lands  to  which 

admitieii,  and  the 

subject  of  Cum- 

nitttation. 

Date  of 
Admission 

Sum  ^ppor- 
liontrd  in 
respect  t»f 

each  Tene- 
ment. 

THE  SECOND  SCHEDULB  ABOVE  BEFBRRXD  TO. 

Scale  of  Steward's  Fee*.] 

[To  be  continued.} 

^*- ■ . 

^  Tliis  will  be  a  variable  corn-rent.  See  s.  36. 


CIRCUITS  OF  THE  COMMISSIONERS 

FOR  THE 

RELIEF  OF  INSOLVENT  DEBTORS. 
Autumn  Circuits,  1841. 


SOUTHERN  CIRCUIT. 

H.  R,  Reynolds,  Esq.,  Chief  Convmiasiooflr. 

Berkshire,  at  Reading,  Tuesday,  Oct.  19. 
Os/orttsMre,  at  Oxford  and  City,  Thareday,Oct.  21. 
Worcestershire,  at  Worcester  and  €ity,  Satardir, 

Oct.  23. 
Herefitrtlshire,  at  Hereford,  Taeaday,  Oct.  26. 
Radnorshire,  at  Presteigne,  Wednesday,  Oct  27. 
Brecknockshire,  at  Brecon,  Friday,  OcL  29. 
Carmarthenshire,    at   Carmarthen    and   Borongfa. 

Monday,  Nor.  1. 
Cardiganshire,  at  Cardigan,  Wednesday,  Not.  X 
Pembrokeshire,  at  Haverfordwest  and  Town,  FrkUy 

Nor.  5, 
Glamorganshire,  at  Swansea,  Monday,  Nor.  8. 
Glamorganshire,  at  Cardiff^  Wednesday,  Nor.  10. 
Mtmrnofithshire,  at  Monmouth,  Friday,  Nor.  11 
Gloucestershire,  at  Gloucester  and  City,  Mowiay, 

Nor.  15. 
At  the  City  and  County  of  the  City  ofBristol,Thiia' 

day,  Nov.  18. 
Somersetshire,  at  Bath,  Monday,  Nor.  22. 
Somersetshire,  at  WelU,  Wedneaday,  Nor.  24. 
Devonshire,  at  Exeter  and  City,  Friday,  Nor.  26. 
Devonshire,  at  Plymouth,  Tuesday,  Nor.  30. 
Cornwall,  at  Bodmin,  Thusday,  Dec.  2. 
Dorsetshire,  at  Dorchester,  Mondav,  Dec.  6. 
Wiltshire,  at  Salisbury,  Wedneaday,  Dec.  8. 
At  the  Town  and  Countf  of  the  Thwn  o/Ssmtheof 

ton,  Thursday,  Dec.  9. 
SouthfljMpton,  at  Winchester,  Friday,  Dee.  10. 

MIDLAND  CIRCUIT. 

jr.  (?.  Harris,  Esq.,  Commissioner. 

Essex,  at  Chelmsl'ord,  Tuesday,  Nor.  2. 

Essex,  at  Colchester,  Wednesday,  Nor.  3. 

Suffolk,  at  Ipswich,  Thursday,  Nor.  4. 

Norfolk,  at  Yarmouth,  Saturday,  Nor.  6. 

Norfolk,  at  Norwich  and  city,  Monday,  Nor.  8. 

Norfolk,  at  Lynn,  Wednesday,  Nor.  10. 

Suffolk,  at  Bury  St  Edmund's,  Friday,  Nor.  12. 

Cambrit/geshire,  at  Cambridge,  Monday,  Nor.  15 

IfuutinsdoHshire,  at  Huntingdon,   Wcdneadar, 
Nor.  17. 

Northamptonsftire,  at  Peterborough,  Thorsdiy, 
Nor.  18. 

Lincolnshire,  at  Lincoln  and  City,  Friday,  Nor.  19- 

Nottinghamshire,  at  Nottingham  and  Town,  Moo- 
day,  Nor.  22. 

Derbyshire,  at  Derby,  Wednesday,  Nor.  24. 

Staffordshire,  at  Lichfield,  Thursday,  Nor.  26. 

Stajfordshire,  at  Sufford,  Friday,  Nor.  26. 

Shropshire,  at  Shrewsbur}',  Tuesday,  Nor.  30. 

Shropshire,  at  Oldbury,  Thursday,  Dec.  2. 

Warwickshire,  at  Birmingham,  Friday,  Dec.  3. 

Warwickshire,  at  Warwick,  Monday,  Dec  6. 

At  the  City  aud  County  of  the  City  of  CuK^t 
Thursday,  Dec.  9. 

Leicestershire,  at  Leicester,  Friday,  Dec.  10. 

Northan^tcnskire,  at  Northampton,  Monday,  D^r. 
13.  I 

Bedfordshire,  at  Bedford,  Wednesday,  Dec.  15.  ^ 

Buckinghamshire,  at  Aylfab^ry,  Fndayi  D«C'  *'' 
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ffORTHBRN  CIRCUIT. 

T,  B.  Bawat,  Esq.,  Coiumisfiioner. 

ButtoMdikire,  At  Oakham,  Saturday,  Oct.  16. 
Yffrkthire^al  Sheffield,  Monday,  Oct.  18. 
Yorkskire,  at  Wakefield,  Wednesday,  Oct.  20. 
At  the  Town  and  County  of  the  Town  of  Kingston- 

vpmHHuU,  Friday,  Oct.  29. 
Ivhhire,  at  York  Castle,  Monday,  Nov.  1. 
Y9tkakire,  at  York  City,  Xnesday,  Nov.  2. 
r«riiAirf,  at  Richmond,  lliursday,  Nov.  4. 
Durkam,  at  Darham,  Friday,  Nov.  Ji. 
Nortkumberltmdf   at  Newcastle-upon-Tyne  and 

Toim,  Monday,  Nov.  8. 
CmkrUmd,  at  Carlisle,  Thorsday,  Nov.  11. 
WatmmUauit  at  Appleby,  Saturday,  Nov.  13. 
Westmarlaad,  at  Kendal,  Monday,  Nov.  15. 
XouuiAire,  at  Lancaster,  Tuesday,  Nov.  16. 
iMcaakhe,  at  Preston,  Thursday,  Nov.  25. 
Lmeashire,  st  Liverpool,  Friday,  Nov.  26. 
Ckahire,  at  Chester  and  City,  Monday,  Nov.  £9 . 
Fln/«iiire,atMold,  Wednesday,  Dec.  1. 
Dniigkskire,  at  Ruthin,  Thursday,  Dec.  2. 
Anglaey,  at  Beaaroaris,  Saturday,  Dec.  4. 
CvnammsJUre,  at  Carnarvon,  Monday,  Dec.  6. 
MermutkMkire,  at  Dolffelly,  Wednesday,  Dec.  8. 
^Mtgtmnytkire,  at  Welchpool,  Friday,  Dec.  10. 

HOME  CIRCUIT. 

WiJ.  Law,  Esq.,  Commissioner. 

/Tfli/,  at  Dover,  Friday,  Nov.  12. 
Kent,  at  Canterbury,  Saturday,  Nov.  13. 
Katf  at  Maidstone,  Monday,  Nov.  15. 
Swes,  at  Horsham,  Friday,  Nov.  26. 
Utrt/ortbkire,  at  Hertford,  Saturday,  Dec.  4. 


SUPERIOR  COURTS. 
I^ire  Ct^atuellor'if  Court. 

T1C8TEES  OUT  OF  THE  JURISDICTION.— CON- 
STRUCTION OF  1  W.  4,  C.  60. 

The  Court  will  not  exercise  the  power  given 
h  the  act  o/\  fr.  4,  c,  60,  for  the  ap- 
pointment  o/  new  trustees,  without  a  re- 
ference to  the  master,  if  any  proof  is  re* 
quired  to  establish  the  rights  of  the  cestui 
que  trusts. 
The  petition  in  this  matter  was  presented  on 
^lialf  of  one  of  the  trustees  named  in  the  will 
of  William  George  Tate,  which  was  proved  in 
October  1829;  and  it  stated  that  the  testator 
pve  all  his  real  and  personal  estate  to  the 
petitioner  and  John  Dobhinson,  his  co-trustee, 
upon  trust  to  receive  the  rents  and  produce 
tbereof,  and  pay  the  same  to  his  (the  testator's) 
^fe  during  her  life,  and  after  her  decease,  at 
ibe  discretion  of  his  said  trustees,  or  trustee 
lor  the  time  being  absolutely,  to  sell  and  dis- 
pose of  his  freehold  and  leasehold  estates,  and 
uirected  that  his  said  trustees,  or  trustee, 
Bnoold  stand  possessed  of  the  monies  to  arise 
'fona  the  said  sale,  in  trust  for  such  of  his 
cbildren  Joseph  William  Tate,    Sarah   Ann 
^ate,  Elizabeth  Rebecca  Tate,  William  George 
*ate,  and  John  Thomas  Frederick  Tate,  as 
t>cing  SODS,  had  attained,  or  should  live  to 
«tain  the  age  of  twenty-one  years,  or  being 
daughters,  should  attain  that  age  or  be  roar- 


ried,  in  equal  shares.  The  will  also  contained 
powers  for  advancement  and  maintenance, 
and  for  the  appointment  of  new  trustees  in  the 
place  of  any  who  should  happen  to  die  or  be 
desirous  of  being  discharged,  or  refuse,  or 
decline,  or  become  incapable  to  «ct.  The 
testator's  wife  died  on  the  3d  of  March  184(^ 
leaving  all  the  children  her  surviving,  who  had 
all  attained  their  ages  of  twenty-one  years, 
and  one  of  the  daughters  had  married.  Dob- 
binson,  the  petitioner's  co-trustee,  having 
settled  in  America,  the  petitioner  shortly  after 
Mrs.  Tate's  deatli  sold  a  freehold  estate  which 
formerly  belonged  to  the  testator,  and  the 
sale  being  considered  beneficial  to  the  parties 
entitled  under  the  testator's  will,  this  petition 
was  presented  in  order  to  complete  the  con- 
veyance to  the  purchaser,  and  it  prayed  that  a 
party  named  in  the  petition  might  be  ap- 
pointed a  trustee  in  the  stead  of  Dobbinson, 
and  that  the  petitioner  might  be  directed  to 
convey  the  testator's  estate  to  such  new  trus- 
tee conjointly  with  the  petitioner,  for  the  pur- 
pose of  executing  a  conveyance  to  the  pur- 
chaser. 

K.  Bruce,  for  the  petitioner,  urged  that  as 
all  the  cestui  que  trusts  were  named  in  the  will 
and  consented  to  the  petition,  the  Court  might 
at  once  appoint  the  proposed  trustee  without  a 
reference  to  the  master  i  and 

S.  Miller^  for  the  cestui  que  trusts,  cited  Ex 
parte  Shick,  6  Sim.  281,  where  an  order  was 
made  without  a  reference  on  its  being  shewn 
to  the  Court  that  the  petitioner  was  the  only 
person  interested  in  the  trust  property. 

Heath,  for  the  purchaser. 

The  f^ce  Chancellor  said  the  reference  could 
only  be  dispensed  with  in  a  very  plain  case, 
and  he  did  not  think  this  such  a  case.  The 
order  must  therefore  be  made  for  the  usual 
reference. 

/»  the  matter  ef  Tate,  July  2d,  1821 . 


[The  grounds  of  this  decision  are  not  quite 
apparent.  The  only  difference  between  this 
case  and  Ex  parte  Shich,  where  affidavits  iden- 
tifying the  party  entitled  and  proving  the  trus- 
tee to  be  out  of  the  jurisdiction,  were  deemed 
sufficient,  is,  that  in  this  case  there  are  several 
parties  who  were  respectively  entitled  on  their 
attaining  twenty-ooe ;  but  where  a  fund  is  re- 
quired to  be  paid  out  of  Court,  affidavits  to 
identity  and  proving  the  registers  of  baptism, 
&c.  are  considered  satisfactory  without  a  re- 
ference; and  there  appears  no  good  reason 
why  similar  evidence  should  not  be  received 
on  applications  for  the  appointment  of  new 
trustees.    Ed.] 
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Superior  C^wts :  Quc^hm  fiench. 


[Before  tbe  ft>ur  Judges.] 

barrister's  PRlVIt^EGE  FROM  ARREST. 

^  ^rri^ter,  on  *i*vh,  w  noi  privUeged  fr^m 
arresi  merefy  beoQUse  he  is  aiiendit^  i^ 
(he  ardiaar^  manner  at  the  eemane, 

QiAS^re  ?  whether  he  teoM  ite  prktHeged  if 
prewM9iy  retained  ie  €itend  the  seenene, 

ThU  WW  BU  action  on  the  c:^9e  brought  Uy 
tbe  plwwtiff  tQ  recover  daroagw  uadtr  the 
fQUowiq<j  circuiostauce9 } — Tbe  pUiatiff  de*- 
dared  that  be  wa«  accustomed  to  practise  a« 
a  barrister  at  a  court  of  quarter  sesdoqa  held 
at  Ripon )  that  after  aUendiivK  at  sach  court 
of  quarter  sessiou^^  wher^  he  had  been  actually 
retained  in  a  cas^  to  jie  determined  tber^  (of 
all  which  pr^wi^es  the  ffefeodaut  had  notice), 
he  waa,  while  returniasr  from  the  court  to  his 
own  house,  arrrgt^d  by  tbe  defeudanl,  the 
hijfh  aheriff  of  the  county*  on  a  ca.  w.  isauinff 
out  of  tbl3  court.  The  deft^ndant  demurred  to 
the  declaration  as  not  seitinj(  forth  a  suQcient 
cause  of  action.    Joinder  in  demurrer. 

Mr.  Kelly,  in  aupport  of  the  demurrer. — 
Tl>itf  is  not  a  case  or  privilege ;  but  if  it  is,  tben 
tbe  privilege  Is  that  uf  a  court  which  has  a 
riirbc  to  the  free  attendance  of  the  persons 
entitled  to  practise  before  it,  and  which  may 
{Mtnish  the  violator  of  its  privileges  i  but  it  is 
not  the  privileg;e  of  an  irulividual,  and  cannot 
be  ptmisbable  by  hiipi*  If  the  arrest  has  been 
unlawful  on  the  ground  of  privilei;e,  it  is  a 
contempt  of  the  court,  and  oothinfc  die.  Tbe 
plaintiff  here  is  not  a  peraon  privileged  from 
arrest.  A  barrister,  as  6uch»  does  not  eiyoy 
any  such  privilege*  He  m>iy  be  arrested  un- 
der any  circumstances  wbich  do  not  clothe 
him  with  the  protection  of  a  court.  That 
shews  tbat  the  privilege  is  not  a  personal  one. 
A  barrister  actually  practUmg  in  tbe  superior 
courts  at  Westminster  Hall  or  on  the  assizes, 
is  protected  from  arrest  while  on  his  way 
thither,  or  actually  returning  thence  to  his 
own  home.  There  are  no  precedents  wh'ch 
o^n  be  quoted  aa  directly  in  point  here,  and 
th^  eaae  must  therefore  l>e  decidied  by  reason- 
ing on  analogy.  Admitting  the  claim  to  exist 
to  tlie  extent  now  stated  as  to  tbe  superinr 
«attrti  at  Westminater  and  the  assizes,  there  is 
no  pretence  whatever  for  saying  that  it  exists 
as  to  all  courts  wbatever. 

Tbe  question  whether  trespass  or  case  was 
the  uropcr  farm  of  aetion  waa  discussed,  but 
not  decided. 

Sir  fr.  Fallen,  for  the  pbintiff,— This  is  a 
•personal  privilege  granted  for  public  reason? ; 
4»¥t  attai?bed  to^  the  person  of  the  barrister  in 
.^vbatever  court  be  may  be  piractising.  Tbe 
law  deeming  the  full  protection  of  the  cliqut 
an  object  of  paramount  importance,  has  created 
Mfi  p^ivikge,  tbat  by  do  fraud  or  tiick  wliat^ 
ever  may  a  client  be  deprived  ef  the  benefit  of 
tbe  talents  of  the  particular  advocate  be  has 
selected.  The  value  of  a  man's  interesttf  is 
not  decided  by  the  circumstance  that  they  are 
discussed  in  one  court  or  in  another.  In  every 
Instance  the  law  desires  to  secure  him  the 


means  of  a  fuU  and  taUabelory  protection, 
and  tbta  olgect  is  dt^feated  if,  bncav se  the 
client  is  a  defendant  before  the  sesaians  in- 
htead  of  hefurc  the  courts  at  Westminster,  he 
may  be  robbed  of  the  aasistance  uf  the  bar- 
rister he  has  specially  selected  to  advcn^ate  hia 
cause. 

Lor4  Denman^  C,  J.— Tbi»  ia  an  nction  oo 
the  case,  for  mallciomly  and  without  renaon* 
able  am)  probalde  cause,  arresting  the  plain- 
tiff;  tbe  defendant,  at  tbe  tione,  iMving  full 
notice  tbat  the  plalnitff  was  privileged  fiom 
arrest,  because  he  was  at  that  time  return- 
ing from  the  quarter  ae^^ons,  where  he  had 
been  practising  as  a  barri$ter»  and  had  been 
ensraged  to  practise,  and  bad  acfaatly  prac- 
tised there  in  defending  a  man  a<;ai|i9t  ao 
indictment  for  an  assauU*  The  defend»i.t  put 
in  a  general  demurrer  to  tbia  declamiiup»  aed 
on  thai,  a  very  protracted  ai^gumept  took  place 
in  tbe  courae  of  laat  term*  00  the  ^yealioa. 
wbetber  it  was  ihe  proper  fnraa  of  aeiit»B  i«  be 
adf>pted  in  ikisciiae;  Ibe  defendant  ccMteMiMg 
that  if  tbe  action  was  at  all  malDtaisable,  ires- 
pass  ougbt  to  have  been  brnu^ht.  We  need 
not,  however,  decide  tbtt  question,  for  we  are 
clearly  of  opinion  tbat  this  supposed  privil^e 
does  not  exiat  in  law.  The  aiteiHlanee  of 
parties  and  witaasses,  iu  going  to  a  Courts 
remaining  tl.^re  and  returning  from  |t.  has 
long  been  protected  by  the  privilaj^e  of  free- 
dom from  liability  to  arreat,  It  la  necessary 
for  tbe  purpoaes  of  jiOstioa  tbaJt  H  ahf'uld  ix 
so;  but  the  protection  of  legal  officers,  of  whotn 
a  barrister  may  be  considered  one,  ia  of  a  dif- 
ferent character,  and  may  well  Ue  confined 
within  narrower  limits;  and  in  the  case  of 
Collier  v.  Hicke,^  such  exemptions  are  said  to 
depend  on  preamnption.  No  decision,  how- 
ever, has  Bettl<;d  tbe  extent  of  such  exeiii|>tion  j 
nor  does  there  appear  to  be  any  anthorities  on 
tbi|  point,  except  certain  traditions  of  West- 
minater Hall,  wblcb  were  acceded  tn  aad  re- 
ferred to  by  the  Judges  in  the  ease  of  MeeiiMS 
V.  Smiih.^  Tbe  exemption,  wbatever  it  was, 
!»efore  the  year  1835,  waa  derived  fmao  the 
relative  position  and  duties  of  tbe  Bar  m  tbe 
Courts  at  Westminster  Hall  and  thoae  pa  tbe 
eircuit,  tbe  latter  Coc^rU  being  attended  by  the 
aame  barriatera  %vho  practised  in  the  foriner. 
An  extenitioD  of  the  privilege  vea,  however, 
mad«  in  tbe  year  183^),  in  the  case  of  Lmmilejf 
V,  Naihemel,^  in  which  tbe  barrister  who  had 
been  arrested  in  coming  from  tbe  aessioas  at 
Newingtan,  was  discbArged  from  euaiody.  But 
in  that  case  tbe  exiltence  of  the  privilej^e  waa 
taken  as  admitted,  without  any  discusaion,  and 
the  oueatinn  waa  eenSoed  to  the  point  wbetbcY 
the  oefeadant  was»  at  the  time  pf  the  sFrest, 
on  his  way  h«Hne  from  the  seaak>aa»  and  ibe 

«  2Baru.^  Ad.C63« 

k  I  Hen  Bl.  6:^6  ^  the  rule  in  which  ease 
waa  recognised  and  acted  on  in  an  annaymonf 
ease  in  B^  B.  30th  June,  1813,  where  a  penoa 
oomiog  to  )Ufitify  aa  bail  was  difchacg^d  Izom 

c  2  piwv!.  F.  C,  61, 
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case  iras  derided  on  tbQ  authority  of  Meekint 
r.  i^ffirM.  But  that  case  itself  did  not  decide 
the  point.  The  Judaea  there  stated  their  re- 
collection of  eaaea  where  diaehargea  had  been 
4}r(lered  on  this  {ground,  but  it  WHa  certainly  in 
each  of  tboae  caaea,  with  the  qiialificatioaa  be* 
fof  e  advened  to.  We  are  aware  of  the  atat.  6  &  7 
W  4,  c.  1 H,  by  which  poraona  accused  of  crinneB 
at  tbe  aesaions  are  entitled  to  make  tlieir  de« 
fence  before  the  jnaticea  by  counael  and  attor* 
liey.  But  thiit  statute  does  not  eaact  that  the 
iMiaiiael  and  «ittorneyt  atieodiofir  at  aaealons 
diauhi  ha  protacied  from  arreat  while  ao  at- 
tcodiai?,  and  we  certainly  caaoflit  hy  implicutioa 
aloae  aay  that  iha  lagialature.latended  to  con- 
fer a  privi)4^  from  liability  to  arrest  upon  all 
tke  (lairiatera  and  all  the  attorneys  who  might 
at  DOC  tjiae  or  another  have  to  attend  at  sea^ 
aiitaa,  saeh  pFtvileKO  would  be  io  effect  a  pri- 
file^e  ta  all  tba  b^rriatera  and  attomeya  in 
Eaelaod.  it  ia  harcUy  poaaiide  to  conceive 
Utat  aueh  a  privil^e  ahould  he  Intended  to 
fixiH  without  axpraaa  declaration  hein^  made 
of  iii<A  ipte»tion  \  or»  thai  if  it  exists*  it  can  %9 
Ueyond  such  lesral  peraoos  aa  have  been  pre- 
fioDsly  en|ri^cd  to  attend  at  the  aeasiona,  and 
eaa  be  intended  to  protect  gentlamea  who  vo- 
luatsrily  reaori  to  the  teaaioua  for  the  purpose 
of  doii^  any  buaineaa  which  may  ariae  there. 
We  am  aware  %qo»  that  in  thia  case  two  of  the 
judi;e»  lieCure  whom  thia  caae  was  hronght 
while  they  were  on  circuit  have  thouj(ht  the 
plaintiff  entitled  to  be  discharged ;  but  on  com- 
ffiunicatinf?  with  ihtm,  titey  do  not  entertain 
ioy  very  stroni;  opinion  on  the  subject,  and 
006  of  them  doubta  whether  they  acted  cor- 
lectly.  On  examiuatioo  of  the  authoritiea  we 
tUuk  that  they  fail  to  eataliliah  the  argument 
for  ilie  pMiutiff.  The  exemption  elalmed  here 
ift  Um)  large,  aad  there  mu^t  therefore  he  ju(^- 
lueui  for  the  defendaut. 

Judgment  for  the  defeBdant.--*>JV>«'/aii»  £<>(]. 
F.  CBMiUMe^  Bart.«  T.  T.  1841.   Q.  B.  F.  J. 


^uren'^  llnic;)  ^rartfca  Court 

COaaOTlT. — ^ATTSaTATfOll  VNDKR  I  &  2  ViCT. 
C.  UO,  a.  9.«-*ATTOBMBT'a  CLBRM. 

Jf  an  attorney  i$  employed  hy  both  plaintiff 
and  defendant  in  a  particular  transaction, 
his  cterk  cannot  dnty  attest  a  warrant  of 
attorney  given  hy  the  tatter  to  the  fbrmer^ 
pursuant  to  \  & 'Z  P^ict.  c.  110,  s.  9,  a/- 
though  the  clerk  is  admitted  an  ajtthrney, 

^  Io  thia  case  Cole  obtained  a  rule  nisi  for 
Bettini;  aside  a  warraat  of  attoraey  for  a  sum 
of  4900/.,  on  the  ground  that  it  hud  aqt  been 
duly  attested  ai'eording  to  1  £(  2  Vict.  c.  110, 
fi.  9.  The  question  raised  was,  whether  the 
attestaiiou  l>y  ao  attorney 'a  clerk,  that  clerk 
Wiu^  an  attorney  hiia»self,  to  a  warrant  uf  at- 
teruey.  was  good,  hia  maater  acting  aa  attorney 
for  lioih  putiea  in  the  particular  traoaaction 
ia  the  courae  of  which  the  warrant  was  given, 
Byles  shewed  cause.  Cur.  adv.  vuU, 

Coleridge,  J. — Tiiis  waa  a  rule  for  setting 
aside  a  warrant  of  altorney,  ivith  th^  judgment 


and  execution  ieauad  thereon,  on  the  ground 
that  the  requisites  of  the  1  ii  2  Vict.  c.  1 10, 
s.  9,  were  not  complied  with  in  the  attestation. 
The  undiaputed  facta  of  the  caae  are  theae  :— * 
that  the  defendants,  resident  in  London,  owed 
one  Martin,  ^n  attorney  in  Westminater,  in 
the  spring  of  1^40,  nearly  3000/.  Their  goods 
were  about  the  aame  time  seized  under  an 
execution  at  the  auit  of  the  Metropolitan 
Bank  i  in  this  state  they  were  desirous  to  raise 
nioney,  and  Martin,  who  waa  their  attorney, 
informed  them  that  he  had  a  client  who  would 
advance  it.  The  plaiotilf  is  a  solicitor  of  Nor- 
wich, a  stranger,  aa  it  should  aeem,  to  the  de<« 
fendanta,  and  through  the  intervention  of  Mar* 
tin,  he  agreed  to  advance  4900/.  on  leasehold 
aecurtty  and  a  warrant  of  attorney ;  both  theae 
instrumenta  were  prepared  by  Martin,  the 
drafta  having  been  seat  by  him,  as  he  swean*, 
to  the  plaiutitf  to  be  settled ;  but  no  abstract  Qf 
title  to  the  leasehold  premises  was  ever  atib- 
mitted  to  plaintiff:  in  this  he  entirely  trusted  to 
Martin.  The  instrumenta  were  prepared  at  the 
expense  of  defendants,  and  no  chsirge  made 
against  the  pKiintlff  by  Mr.  Martin.  Martin 
signed  the  judgment  ^r  the  plaintiff  a  day  or 
two  after  the  execution  of  the  warrant ;  he 
was  not  the  general  Loudon  agent  fur  the 
plaintiff,  and  the  execution  waa  issued  out  by 
the  attorneys  for  htm.  In  this  Iran  taction  the 
defendants  swear  they  believe  Martin  acted  aa 
the  attorney  of  the  plaint  iff.  Martin  swears 
positirely  that  he  acted  only  as  the  attorney 
for  the  defendants ;  but  on  a  transaction  like 
thia,  whether  a  party  acts  as  agent  for  the  one 
or  the  other,  is  a  conclusion  from  other  pre- 
miaea  rather  than  a  single  iaolated  fact>  It 
bccomea  therefore  a  matter  of  opinion,  and  a 
Court  will  not  feel  in  duty  bound  by  the  strong- 
est assertion,  however  honestly  it  may  believe  it 
have  been  made.  In  my  opinion,  Martin  ia 
ahewn  by  indisputable  evidence  to  have  acted 
aa  the  attorney  and  agent,  both  of  the  plaintiff 
and  defendants  ;  he  represents  plaintiff  as  hia 
client  in  the  first  Instance,  and  (be  plaintiff 
entirely  trusts  to  him  in  the  most  important 
parts  of  the  whole  transaction.  1  am  there- 
fore of  opinion  that  he  wouM  not  h^ive  attested 
the  execution  of  the  defendants.  The  whole 
intention  of  the  statute  would  be  defeated,  if  a 
person  so  connected  with  the  plaintiff  could 
act  as  the  attorney  for  the  <lefendants  on  that 
occasion.  If  any  authority  were  necessary  for 
thitf,  the  case  of  Rising  v.  Dolphin^  appears  to 
me  to  be  abundantly  suilicient. 

I  have  been  thus  minute  as  to  the  situation 
in  which  Martin  stood,  because  that  aeems  to 
me.  under  the  circumbtances  J  am  about  to 
state,  to  decide  the  case.  At  the  time  thia 
transaction  was  going  on,  an  attoruey  of  the 
name  of  Crowther  was  engaged  with  him  and 
serving  him  as  his  clerk,  and  be  it  waa  who  m 
fact  atteated  the  execution.  I  by  no  means 
say  that  he  waa  not  competent  to  do  mviWf 
acta  as  attorney  because  he  was  clerk;  but 
being  clerk  and  aervaot  to  an  attorney  Mr« 


*  Ante,  vol.  8,  p.  .'JOD. 
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Martin,  wbo  waa  acting  in  the  transaction  as 
attorney  for  the  plaintiff,  I  think  lie  was 
affected  by  his  master's  disability.  The  fact 
that  he  was  attorney  himself,  enabled  him  in 
this  instance  to  represent  and  act  for  his  mas- 
ter, and  I  think  he  did  so.  1  observe  that  he 
states  in  effect  that  he  often  attended  because 
Martin  was  prevented  by  other  engagements 
from  doing  so,  and  he  does  not  state  that  he 
charged  the  defendants  any  thing  for  so  act- 
ing, or  received  any  remuneration  from  any 
one  on  tlieir  behalf. 

Looking  at  the  substance,  therefore,  of  the 
transaction,  which  to  effectuate  the  purposes  of 
the  act  must  be  done,  but  not  meaning  to  im- 
pute any  fraud  in  the  particular  instance  before 
me,  1  think  tliis  warrant  was  not  properly  at- 
tested, and  that  the  rule  must  be  absolute. 

No  action  to  be  brought  against  the  plaintiff 
or  the  sheriff. 

Rule  absolute.— Dtfrrtf«/  v.  Blurton,  T.  T. 
1841.    Q.B.P.  C. 

ACCOUNT  STATBD.—  WRIT  OP   INQUIRY.— KVI- 
DBNCB.r-AUMISSION.— SET  OFF. — PAY- 
MENT. 

JJ/;  where  a  umt  of  inquiry  it  executed,  the 

plaintiff  putt  in  evidence  an  account  made 

out  by  the  df/endant^  wherein  he  credits  and 

debits  the  plaintiff,  the  credit  side  of  the 

account  is  evidence  against  the  de/ent^nt, 

but  the  debit  side  is  not  evidence /or  him. 

In  this  case,  which  was  an  action  for  goods 

sold  and  delivered  and  on  an  account  stated, 

the  defendant  suffered  judgment  by  default. 

A  writ  of  inquiry  was  accordingly  executed. 

When  before  the  secondary,  the  plaintiff  put 

in  an  account  slated  by  the  defendant,  in  which 

he  admitted  that  the  plaintiff  had  claims  on 

him   to  a  certain  amount ;  but  on  the  orhcr 

side  of  the  account  he  sought  to  set  off  a 

counter  claim  on  his  part  against  the  plaintiff. 

The  secondary  told  the  jury  that  they  were 

to  give  a  verdict  for  the  amount  which,  upon 

the  balance  of  the  account  stated,  appeared  to 

be  due.    The  jury  fuund  a  verdict  in  favor  of 

plaintiff  for  1*.  . ,     , 

Erie  obtained  a  rule  nisi  to  set  aside  the  exe- 
cution of  the  writ,  on  the  groundthat  the  secon- 
dary had  misdirected  the  jury,  as  the  defendant 
not  having  pleaded  either  payment  or  set-off, 
he  was  not  in  a  situation  to  avail  himself  of  the 
debit  side  of  the  account.  , .       , 

Fortescue  shewed  cause  against  this  rule,  and 
contended  that  as  the  plaintiff  had  put  the 
account  in  evidence  he  had  made  both  sides  of 
it  proof.  The  defendant  could  not  have  done 
this,  as  that  would  have  been  making  evidence 
for  himself.  It  was,  however,  perfectly  com. 
petent  for  the  plaintiff  to  put  the  account  in 
proof,  and  if  he  did,  he  must  be  bound  by  its 
contents.  The  direction  of  the  secondary  was 
therefore  correct,  and  the  finding  of  the  jury 

Colendge,  J.,  thought  that  the  direction  of  the 
secondary  was  wrong,  and  therefore  directed 
the  rule  to  be  made  absolute. 

Rule  absolute.— GrwOT  v.  Richardson,  T.  T. 

41.    Q.B.  P.  C. 


MISCELLANEA. 


burkb's  opikions. 
Irrationality  of  guilt. — Guilt  is  never  rational : 
it  disturbs  all  the  faculties  of  the  mind»  and 
leaves  a  man  no  longer  the  free  use  of  his 
reason.  It  puts  him  in  that  condition  which 
(all  used  to  our  courts  know)  has  been  the 
cause  of  the  detection  of  half  the  criminals 
here.    4  vol.  367. 

Penal  bates. — The  insufficiency  of  the  law 
was  frequently  not  so  much  owing  to  the  law 
itself  as  to  the  remissness  of  those  who  were  to 
put  it  in  executipn ;  and  hence  the  legislature 
was  often  called  on  to  punish  by  rigorous  pe- 
nalties, the  negligence  of  the  functionaries,  on 
the  inadvertencies  of  the  poor.    Vol.  3,  p.  441. 

Experience. — But  experience  could  not  be 
drawn  from  blossoming  talents;  it  could  only 
be  looked  for  from  matured  manhood:  the 
degree  of  skill  necessary  for  the  chair  of  that 
House,  was  to  be  expected  from  acquired  ex- 
perience, rather  than  brilliant  talents.  Vol.  3, 
p.  443 

Youth  supplies  us  with  that  ardour  which 
renders  us  eloquent  and  quick,  thonp^h  oa 
subjects  connected  with  the  natural  feelings  of 
man ;  but  age  is  modelled  in  its  mind  by  ex- 
perience, and  speaks  only  what  the  conveotional 
interests  of  mankind  pomt  out  as  circumspect. 
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We  do  not  consider  it  usual  or  expedient  to 
enter  into  a  controversy  with  our  correspoo- 
dents  on  the  merits  of  new  publications.  We 
offer  such  notice  of  their  nature  and  contents 
as  we  deem  proper,  and  our  readers  will  jodge 
for  themselves.  Our  limits  will  not  admit  of 
the  disquisitions  proposed. 

**  One  other,  &c."  suggests  that  the  act  re- 
lating to  Leases  for  a  Year  should  be  Intro- 
duced in  the  beginning  of  the  release,  in  the 
following  manner ; — This  indenture,  made  the 
day  of  ,  A.  o.  1841,  in  pursuance 

of  an  act  passed,  &c.  between  A.  B.  of,  &c. 

H.  K.,  another  correspondent,  suggests  the 
following  form  at  the  beginning  of  the  deed, 
in  a  similar  manner  {mutatis  mutandis)  to  that 
set  forth  in  the  instruments  of  assurance  pre- 
scribed by  the  statute  5  &  6  W.  4,  c.  69,  for 
the  conveyance  of  parish  property  in  the  sche- 
dule of  that  act :  thus — ^This  inoenture,  made 
the        day  of  ,  a.d.  1841,  in  pursuance 

of  an  act  passed  in  the  fourth  year  of  the  reign 
of  her  Majesty  Queen  Victoria,  intituled,  "  Aa 
Act  for  rendering  a  Release  as  effectual  for 
the  Conveyance  of  Freehold  Estates  as  a  Lease 
and  Release  by  the  same  Parties,"  between,  &r. 
The  words  of  the  statute  being  "  expressed  lo 
be  made,'*  &c.  not  conveyed,  this  form  appears, 
he  says,  the  most  direct  and  neat ;  and  will  be 
found  in  many  respects  preferable  to  inimda- 
clng  the  same,  either  in  the  operative  part  of 
the  deed,  or  by  way  of  recital  or  proviso,  as 
suggested  by  some  of  our  correspondents,  ^ee 
ante,  p.  226. 
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SATURDAY,  JULY  24,  1841. 


-— ^—  **  Qaod  inagis  mcI  nos 

Pfcrtinet^  et  neacire  nmlttm  est,  agiUimus. 


HORAT. 


LETI'ERS  ON  THE  COURT  OF 
CHANCERY. 

LfBTTBR  X. 

To  the  Editor  of  the  Legal  Obaerter, 

Sir, 
I  AM  desirons  of  calling  your  attention,  and 
that  of  your  readers,  to  the  following  speech 
delivered  by  Lord  Chancellor  Campbell  at 
the  close  of  the  sittings  in  the  Court  of 
Chancery  in  Dublin,  on  the  12th  of  this 
month,  which  was  addressed  to  the  Bar. — 

"  Aa  there  are  no  other  causes,  petitions,  or 
tnotinns  to  lie  disposed  of,  the  sitting  mil  now 
clo«e ;  and  I  think  it  proper  to  mention  to  the 
bar,  that  I  purpose  forthwith  to  devote  myself 
to  the  consideration  of  how  far  the  procedure 
of  the  court  may  be  farther  simplified  and  im- 
proved. 

"I  hare  the  satisfaction  to  find  that  where 
the  Chancery  practice  is  ditferent  in  Ireland 
ud  in  England,  that  established  here  is,  in 
wrions  instances,  to  be  preferred  —as  discard- 
'^H  useless  form?,  and  speeding  the  suit  to  a 
hcarinjr.  The  mode  of  enforcing  decrees  in 
mortgage  suits  is  likewise  much  more  eflfec- 
toal. 

''In  the  abolition  of  the  Six  Clerks'  Office, 
an  example  has  been  set  which  England  will 
00  well  to  imitate.  This  change,  I  have  every 
reason  to  believe,  has  here  proved  a  great  re- 
hef  to  the  suitors,  and  has  materially  facilitated 
the  conduct  of  business  among  the  solicitors. 
Bot  there  can  be  no  doubt  that,  both  in 
^of^land  and  Ireland,  the  administration  of 
justice  in  Courts  of  Equity  mav  be  still  greatly 
improved  by  increased  expedition  and  dimi- 
»»?hed  expense. 

"While  for  grievances  redressed  by  the 
Courts  of  Common  Law  a  speedy  and  compa- 
rauvely  cheap  remedy  is  atforded,  it  must  be 
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admitted  that  where  demands  are  of  a  fiduciary 
nature,  so  that  they  can  only  be  enforced  in  a 
Court  of  Equity,  the  delays  are  often  most  ha- 
rassing, anci  the  costs  often  are  so  great  in 
proportion  to  the  sum  to  be  recovered,  that 
the  more  prudent  course  is  to  submit  to  wron^» 
and  to  give  triumph  to  fraud. 

*'  One  great  cause  of  this  evil  is  the  prolix- 
ity  of  the  written  pleadings  in  a  suit,  which  in 
generalljr  begun  by  the  plaintiff  in  his  bill 
very  tediously  telling  his  tale  three  times  over. 
I  know  it  is  the  upinion  of  that  consummate 
equity  judge.  Lord  Cottenham,  that  a  simple 
statement  of  the  facts  on  which  the  plaintiff 
asks  for  equitable  relief  would  be  quite  suffi- 
cient, and  that  the  other  parts  of  the  bill  aro 
superfluous. 

"  But,  I  believe,  that  in  various  cases,  where 
property  is  to  be  administered  by  the  aid  of 
the  Court,  bills  and  answers  may  be  entirely 
dispensed  with,  and  that  upon  a  short  petition 
there  may  be  at  once  a  reference  to  the  Master. 
The  time  and  expense  thus  saved  in  creditors' 
suits,  and  others  of  the  same  description,  it 
would  be  difficult  to  calculate,  without  seem- 
ing exaggeration. 

"  In  these  reforms  I  know  that  I  shall  have 
the  warm  and  generous  support  of  the  bar.  In 
the  alterations  I  have  been  instrumental  in  in- 
troducing  into  the  law  of  real  property  and  the 
law  of  debtor  and  creditor  in  England,  I  was 
zealously  seconded  by  all  branches  of  the  pro- 
fession there;  and  here  I  may  confidently 
look  for  equal  intelligence  and  equal  disin- 
terestedness. 

"  My  great  reliance,  however,  must  be  on 
the  advice  and  co-operation  of  that  accom- 
ntished  lawyer.  Sir  Michael  O'Loghlpn,  the 
Master  of  the  Rolls,  equally  distinguished  for 
the  soundneis  of  his  decisions  on  the  bench, 
and  the  aptitude  he  has  displayed  fur  the  im- 
provement of  our  jridicial  iustitutions'. 

**  I  do  not  forger,  that  before  I  have  com^ 

R  .  . 
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pleted  lhi«  iroportant  nndertakinfir  1  may  be 
reduced  to  a  private  itation,  but  this  can  be  do 
sufficient  reason  \rby  I  should   i;ut  zealously 
enter   upon   it.     1  shall   be  prepared  at  any 
lime  to  leave  the  \viih  office  which  I  hare  now 
the  honour  to  hold,  with  the  consciousness 
that,  while  1  held  it  I  intended  well. 
"  Laudo  manentem,  .  Si  celeres  quatit 
Fennas,  resign o  que  dedit — 
■  — probaroqHe 

Pauperiem  sine  dote  quaero.'' 

Now,  Sir,  I  have  receiiwd  very  great 
pleasure  from  every  portion  of  thiA  speech. 
In  the  first  place,  it  has  hitherto,  been  no 
very  usual  occurrence  for  a  Judge  to  address 
hinoself  to  the  Bar,  admitting  the  general 
abuses  of  the  Court  over  which  he  presides, 
and  informing  them  of  his  intention  to  en- 
deavour to  amend  them. 

But  what  are  the  refonna  which  are  pro- 
posed ?  It  will  be  found  that  they  are  of  no 
trifling  character :  and  coming  from  such  a 
quarter,  I  need  hardly  point  out  the  impor- 
tance which  should  be  attached  to  them.  Lord 
Campbell  is  not  a  man  to  make  a  needless 
speech  for  the  sake  of  a  little  temporary 
effect,  or  without  knowing  the  ground  on 
which  he  stood.  I  have  no  knowledge,  of 
course,  of  the  fact,  but  I  believe  he  made 
this  statement,  having  previously  had  ample 
communication  on  the  subject  with  Lord 
Cottenham.  He  may  reasonably  be  sup* 
posed,  therefore,  to  speak  the  sentiments  of 
the  Equity  Judges  of  this  country,  as  well 
as  of  those  of  Ireland.  Indeed  it  will  be 
seen  that  he  expressly  refers  td  the  opinion 
of  Lord  Cottenham  as  to  one  important 
Blatter. 

Having  thus  shewn  yon,  Sir.  the  value 
of  the  statement,  let  us  see  what  is  proposed. 
First,  we  may  reasonably  conclude  that  the 
doom  of  the  Six  Clerk's  Office  is  fixed  in 
England,  as  it  has  already  been  sealed  in 
Ireland.  Indeed,  this  is  by  no  means  the 
only  instance,  as  is  suggested  by  Lcnrd  Camp- 
bell, in  which  we  would  advantageously  take 
a  leaf  out  of  the  Irish  Chancery  practice.  I 
may  mention  another  matter  not  alluded  to 
by  him,  which,  with  some  modifications, 
might  here  be  very  advantageously  adopted. 
In  Ireland,  the  Lord  Chancellor's  secretary 
is  a  person  qualified  to  dispose  of  all  easy 
matters,  and  in  fact,  as  I  am  informed, 
makes  orders  on  all  petitions  of  course,  and 
thus  saves  the  parties  the  expense  and  delay 
of  a  hearing  before  the  Judge,  the  Secretary 
taking  care  where  there  is  any  doubt,  to 
bring  the  matter  before  the  Judge. — But 
this  is  by  the  way. 

Lord  Campbell  next  fairly  admits  that  ac> 
cording  to  the  present  practice,  the  suitor 


had  better,  in  many  cases,  abandon  hi> 
claim,  than  go  into  an  Equity  Court  to  en- 
force it — a  state  of  things  frightful  indeed, 
but  too  true.  I  am  glad,  therefore,  to  find 
it  admitted  at  the  fountain-head.  Lord 
(/ampbell  attributes  this  mainly  to  the  pro- 
lixity of  the  present  system  of  equity  plead- 
ings, and  he  is  right,  I  have  endeavoured, 
in  a  previous  letter,  to  shew  this  by  an 
examination  of  the  present  pleadings, ^  and 
I  will  not  go  over  the  ground  again.  I  air 
glad,  however,  to  find  this  also  admitted  in 
so  high  a  quarter. 

But  Lord  Campbell  points  to  a  still  more 
important  change*  The  abbreviating^  and 
simplifying  pleadings  would  be  well,  but  to 
dispense  with  them  altogether  in  certain 
cases  would  be  infinitely  better.  This  is 
what  I  ventured  to  propose.^  and  although 
a  bold  proposition,  it  will  be  adopted  I  un 
satisfied,  as  it  will  indeed  be  attended  with 
a  saving  of  expense  and  delay,  which,  in  the 
words  of  Lord  Campbell,  "  it  wotdd  be  dif- 
ficult to  calculate  without  seeming  exagge- 
ration." 

In  thus  early  taking  his  stand  as  a  re- 
forming Judge,  Lord  Campbell  has,  in  my 
opinion,  done  hiooself  great  credit,  and  I 
consider  that  the  thanks  of  the  English,  as 
weU  OS  the  Irish,  profession  are  due  to  hiiov 

The  first  blow  at  the  abuses  of  the  pre- 
sent practice  of  the  Court  of  Chancery  ha< 
been  struck.  Most  of  the  changes  which  ( 
ventured  to  throw  out  as  proper  to  be  made, 
will  now,  I  am  confident,  be  effected.  Von 
will  remember,  in  my  earlier  letters,  that  I 
did  not  take  to  myself  any  of  the  merit  of 
suggesting  these  alterations :  I  merely  pro- 
posed them  for  discussion,  as  entertained  by 
many  eminent  persons ;  and  I  now  consider 
it  clear  that  many  of  them  will  be  adopted, 
and  that  all  of  them  will  be  considered,  and 
will  in  time,  as  I  believe,  be  carried  through. 
The  most  important  of  all,  the  changes  in 
the  Masters'  OiHce,  must  sooner  or  later  be 
made :  but  it  will,  of  course,  take  time  to  pre- 
pare the  public  mind  for  them.  In  the  mean> 
time.  Sir,  let  me  exhoA  you  to  persevere 
in  the  course  you  have  taken,  of  throwing 
open  your  columns  to  the  discussion  of  im- 
portant practical  reforms,  which,  more  than 
any  other  way  that  I  know  of,  prepares  the 
public  mind  for  them  ;  and  if  they  are  worth 
any  thing,  finally  secures  their  success. 
I  am.  Sir, 
Your's  with  great  regard, 
Peter. 
Lincoln's  Inn,  July  20M,  1841. 


^  See  Letter  III.,  21  L.  O.  p.  82. 
«>  SeeLctterlll.,  2lL,  0.  81. 
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THB  APPROACHING  SESSION  OF 
PARLIAMENT, 


Some  doubt  seems  to  exist  as  to  the  length 
of  the  sitting  of  parliament,  which  will 
commence,  as  it  is  understood,  on  the  19th 
of  August ;  and  its  duration  is  of  some  im- 
portance with  reference  to  the  Chancery 
Bill.  It  is  said  by  some  that  it  is  the  in- 
tention of  Sir  Robert  Peel,  if  he  takes  of- 
fice—and the  if,  we  presume,  is  hardly  ne- 
cessary—to pass  the  Chancery  Bill  forth- 
with, before  next  Michaelmas  Term,  not 
only  that  he  wishes  to  have  the  credit  of 
the  measure,  but  as  it  will  facilitate  some  of 
the  legal  arrangements  which  he  is  desirous 
of  making.  Others  say,  and  to  this  opinion 
we  incline,  that  the  Chancery  Bill  will  cer- 
tainly not  be  introduced  until  November  or 
December,  when  parliament  will  re-assem- 
ble ;  and  that  it  will  be  accompanied  with 
Tanous  other  measures  of  Chancery  Re- 
form. 


LAWTBRS  IN  THE  NEW  PARLIAMENT. 

To  OUT  list  at  p.  209,  of  the  members  of 
the  profession  who  have  been  returned  to 
the  new  parliament,  we  have  to  add   the 

following : — 

Bodk io ,  Wm .  Hen ry . .    Rochester. 

Hardv,  John Bradford. 

Scott;  R.  Wellbeloved    WalsaU. 

The  following  are  members  of  the  bar, 
though  not  in  actual  practice  :  — 

Beckct,hight  Honble.  1  ,  .  ,. 

SirJ.Bart ^beedf. 

D'Eyncourt,  Rt.  Hon.  ^  j^     j^    ^ 

C.  TeniiVAon J  ""•»""='"• 

E^lcourt,  T.  G.  B. . . .    Oxford  University. 
Injlis,  Sir  R.  H.,  Bart.    Oxford  University. 

^c^s!: .  !!f.'!'. .!!°?: }  "»«'?•«'«  (Nonh). 

Loch,  J Wickburgh. 

Sirickland,  Sir  G.,  Bt.  Preston. 

Tpiinentf  J.  Emer«oa.  Belfast. 

^jlinot,  Sir  J.E.,  Bart.  Warwicksbirc  (North) 

Wood,  C Halilax. 


THE  PROPERTY  LAWYER. 


STAMP  ON  AGREEMENT. 

Bt  the  Stamp  Act,  55  Geo.  d,c.  184,  sche- 
dule, part  1,  Agreements,  the  matter  of 
^hich  is  of  the  value  of  20/.  are  subject  to 
a  XL  stamp  duty^  when  the  same  shall  not 


contain  more  than  1080  wordfl,  being  the 
amount  of  fifteen  common  law  folios,  or 
sheets  of  seventy- two  words ;  but  in  com- 
puting the  number  of  words,  the  words  of 
every  schedule,  receipt,  or  other  matter 
put  or  indorsed  thereon>  or  annexed  there* 
to,  are  to  be  counted.  On  this  part  of  the 
statute  it  has  been  held  that  an  agreement, 
which  provided  that  the  provisions  of  an- 
other agreement  should  e^Ltend  to  it,  as  if 
the  same  were  repeated  therein,  was  held 
to  be  auffieiently  stamped  with  a  1  /.  stamp, 
the  instrument  itself  containing  less  than 
1080  words,  though  if  the  provisions  re- 
ferred to  were  to  be  counted*  the  words 
would  have  exceeded  that  number,  lliis 
principle  has  been  carried  rather  further  in 
a  late  case.  An  agreement  for  the  sale  of 
a  public  house  stated  that  the  sale  was  sub- 
ject to  the  covenants  set  forth  in  a  draft  of 
a  lease  delivered  this  day.  The  agreement 
itself  contained  less  than  1080  Words;  but 
it  was  held  that  the  covenants  referred  to 
were  not  to  be  taken  into  account  in  calcu- 
kting  the  amount  of  stamp  duty,  and  that 
therefore  a  1/.  stamp  was  sufficient.  "I 
still  entertain  the  opinion,"  said  Lorditf6iii- 
ffer,  G.  B.,  which  I  expressed  at  the  trial, 
viz,  that  the  act  applies  only  to  instruments 
executed  by  the  parties,  and  to  schedules 
and  receipts  or  other  matters  indorsed 
thereon,  or  annexed  thereto ;  consequently, 
in  thifl  case,  the  covenants  of  the  lease  re* 
ferred  to  cannot  be  taken  into  account  in 
computing  the  words  of  the  agreement. 
According  to  the  argument,  it  would  follow 
that  if  an  agreement  referred  to  any  nnm* 
her  of  deeds,  an  increase  of  stamp  would 
be  requisite,  because  the  agreement  could  not 
be  fiilly  understood  without  looking  at  the 
deeds.  We  are  asked  to  stretch  the  Stamp 
Act  to  an  extent  which  no  principle  of  con- 
struction warrants  us  in  doing."  Sneezwn 
V.  Marskall,  9  Dowl.  267.  This  appears 
to  us  to  be  a  correct  decision ;  but  it  seems 
obvious  that  under  it  an  agreement  for  a 
lease  might  be  materially  shortened,  if  the 
parties  desired  it,  by  referring  to  the  contents 
of  any  existing  lease. 


THE  COPYHOLD  ENFRANCHISE- 
MENT ACT. 


It  will  be  some  time  before  the  Copyhold 
Enfranchisement  Act,  4  6c  5  Vict.  c.  35, 
becomes  generally  known  to  the  country  at 
large.  In  the  meantime,  there  is  certainly 
no  deficiency  of  guides  to  its  provisions. 
R2 
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We  have  placed  below*  some  of  the  woiks 
ti'hich  have  been  published  since  its  having 
passed  into  a  law,  and  we  are  by  no  meacs 
sure  that  we  have  enumerated  all  of  them. 
Some  of  these  have  been  publish  ^li  by  tho'r 
respective  editors,  as  connected  with  works 
previously  laid  before  the  public,  and  this  ir 
certainly  proper  enough  ;  they  come  in  ihe 
form  of  bills  of  revivor  and  supplement; 
they  keep  alive  in  the  remembrance  of  the 
public,'  the  original  information  commnni* 
cated :  there  is  therefore  much  propriety  ri 
this  course  The  other  works  in  our  Tst 
which  are  not  connected  with  previous  pub- 
lications, consist  chiefly  of  reprints  of  the 
act,  and  notes  explanatory  of  the  clauses. 
We  have,  however,  no  hesitation  in  8a>'<ig 
that  of  all  the  works  that  have  as  yet  beei 
published,  Mr.  Rouse's  is  the  most  usei.^^ 
He  has  entered  completely  into  the  sp''it 
of  the  act,  and  has  evidently  watched  it  with 
gi-eat  attention  during  its  progress,  and  )s 
thoroughly  acquainted  with  all  its  provisions. 
He  is  thus  enabled  to  bring  out  a  mam; ''I 
of  commutation  and  enfranchisement  proc* 
tice  under  the  act,  which  should  be  in  the 
hands  of  every  one  intending  to  carry  the 
act  into  operation. 

Mr.  Rouse's  merits  as  an  author  are  well 
known  to  many  of  our  readers  by  his  for- 
mer work  on  Copyhold  and  Court-keeping 
Practice,  in  which  he  treated  of  and  ex- 
plained the  law  and  practice  relating  to 
admissions  ;  purchases  and  sales  ;  mort- 
gages ;  annuities ;  leases ;  deeds  for  the  be- 
nefit of  creditors  ;  bankruptcy  and  insol- 
vency ;  wills  ;  partitions  and  enfranchise- 
ment ;  court-keeping ;  adjustment  of  fines, 
fees,  &c.  All  the  experience  and  knowledge 
shewn  by  his  former  work  have  been  brought 
to  bear  by  Mr.  Rouse  in  the  practice  and 
forms  for  carrying  out  the  provisions  of  the 
new  act. 

From  the  complicated  nature  of  the  in- 


a  I .  The  Copvhold  .^ct,  4  &  5  Vic.  c.  35,  tviih 
Analysis  and  Notes.  By  Rolla  Rouse,  Esq., 
Biirristrr,  pricp  2s,  \  and  with  the  Comniut^tiun 
and  Enfrancliiseinent  Practice,  and  nearly  KK) 
Forms  under  the  act,  and  the  Forms  issued  by 
the  Commissioners.     Price ^7'- 

2.  The  Copvhold  Act,  with  Analysis,  Notes, 
&c.  and  the  t'orms  issued  by  the  Commis- 
sioner*. By  R.  W.  E.  Forster,  Esq.,  Barrister. 
Price  6*. 

3.  Treatise  on  Copyholds,  with  the  Copy- 
liold  Act  and  Notes,  &c.  By  Alfred  Caswall, 
Esq.,  Barrister.    3d  edition.    Price  5*. 

4.  The  Copyhold  Act,  with  Notes,  &c.  and 
the  Forms  is&ued  by  the  Commissioners.  By 
John  Meadows  White,  Esq.    Price  3/. 

5.  Tlie  Copyhold  Act,  with  Notes,  &c.     By 
?nry  Stalman,  Esq  ,  Barrister. 


terests  to  be  afi^ected  by  proceedings  under 
the  new  act,  and  the  diversity  of  provisions 
for  commutation  and  enfranchisemant.  the 
act  by  itself,  or  even  if  accompanied  by  ex- 
planatory notes,  would  be  of  but  little  ser* 
vice  to  the  profession,  or  even  to  the  public. 
Such  an  edition  of  the  act  might  give  in- 
formation as  to  what  could  be  done ;  but  not 
how,  or  as  to  the  terms  which  should  be 
agreed  to ;  neither  could  it  point  out  the 
most  advisable  time  for  proceeding  under 
the  act,  nor  the  best  course  to  be  taken  in 
each  case. 

A  more  limited  edition  of  the  Tithe  Com- 
mutation Act  was  found  useful,  from  the 
comparative  simplicity  of  its  provisions;  bnt 
even  in  tithe  commutations,  subsequent  edi- 
tions, giving  more  priictical  infonnation  thao 
could  be  given  by  mere  explanatory  notes. 
were  calldl  for,  and  the  public  thus  subject- 
ed to  the  expense  of  two  editions  instead  d 
one.  With  a  view  to  render  needless  such  & 
supplemental  edition  in  the  case  of  copyhold 
commutation,  the  present  edition  has  been 
published,  giving  the  information  mentioned 
in  the  title-page,  and  under  the  belief  that, 
^m  the  general  interest  of  the  subject,  an 
extensive  demand  will  be  made  for  tiie  edi- 
tion. 

This  subject  calls  for  information  of  tiirce 
kinds  ^  legal,  mathematical,  and  practical- 
in  otder  to  be  clearly  understood  and  acted 
on,  and  the  edition  now  offered  gives  Bod> 
information. 

The  notes  to  the  act  are  very  numew« 
and  iiill,  and  shew  much  knowledge  of  the 
complicated  details  relating  to  copyhold 
property.  The  suggestions  of  Mr.  Kous« 
will  be  found  peculiarly  useful  to  all  paitie^ 
engaged  or  interested  in  the  various  pro- 
visions of  the  act, — to  tenants  as  well  as 
lords,— and  to  stewards  as  well  as  solicitors. 

The  following  is  extracted  from  the  Au- 
thor's preface: — 

"  With  a  view  to  instruct  parties  as  to  (he 
terms  on  which  they  slionld  ne^ociatc  for  com- 
mutations or  enfranchisements,  I  have  pre- 
pared upwards  of  a  dozen  Rules,  which,  wi^b 
several  Tables,  will  be  found  in  PartVIlMan'l 
with  the  Rules  and  Tables  in  my  *iRemffrksi>t 
Copyhold  Enfranchisement,"  will,  I  trust,  fur- 
nish the  requisite  information  for  calculatu)? 
all  the  values  under  the  act. 

"  I  have  not  inserted  m  this  work  the  m^^ 
and  Tables  /fiven  with  my  "  Remarks/'  a*  the 
great  length  of  the  Tables  would  have  causo^i 
an  increase  in  the  price  of  this  work,  almost, 
if  not  quite,  equal  with  the  price  at  which  ihc 
other  work  is  sold.  . 

"  Since  the  publication  of  the  Act  and 
Notes,  I  have  examined  the  Act  carefully«''ii 
the  authorized  edition  of  the  Act,  aad  hare 
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;riven  the  result  of  such  examination  before  the 
Tahle  of  Contents. 

"  I  have  devoted  much  time  to  the  subject 
of  Copyhold  EnfrBifchtsement  and  Gommuta- 
tioQ,  both  m  its  legal  and  mathematical  points 
of  CDnsideration  ;  and  I  trust  that  this  edition 
of  the  Act  will,  with  my  **  Remarks  on  Enfran' 
ch'uement,"  enable  the  profession  and  the  pub- 
lic to  clearly  understand  the  subject,  and  to 
a^ail  themselves  of  the  advantages  to  be  de- 
rived from  adopting  the  provisions  of  the  Act. 

"  I  am  convinred  that  there  are  in  the  Act 
provisions  which  may  be  adopted  with  advan- 
ta<re,  not  merely  to  one  class  of  persons  in- 
terested, but  to  ail." 

It  appears  to  ua  that  the  author  is  pecu- 
Uarly  entitled  to  the  favor  of  the  profession 
and  the  public  on  account  of  the  advantage 
vhieh  his  work  affords  by  the  two- fold  con* 
sideration  of  the  subject  in  its  iegal  and 
mathematkal  bearings.  Indeed,  the  full 
infonnation  which  the  book  contains  in  the 
mathematical  department  is  invaluable.  Mr. 
Ro\»e  has  also  given  in  a  condensed  form, 
the  practice  in  each  proceeding  under  the 
set,  irith  many  practical  suggestions  to 
ere^  class  of  persons  affected  by  the  enact- 
roeots.  He  has  also  pointed  out  the  several 
alterations  now  effected  in  copyhold  and 
court- keeping  practice. 

The  work  contains  a  full  collection  of 
foiiDs,  in  addition  to  those  issued  by  Uie 
commissioners,  which  are  applicable  to 
w^ary  cases,  and  do  not  extend  to  com- 
matation  and  enfranchisement  with  single 
tenants,  or  to  court-keeping  entries.  Indeed 
^  great  number  cf  forma  contained  in  the 
»Qrk  must  render  it  of  great  value  to  the 
practitioner,  and  to  all  who  require  to  act 
under  the  statute. 

CHANGES  IN  THE  LAW, 

IV  TQK  LAST  SESSION  OF  PARLIAMBNT. 
No.  XIII. 


LAW  OF  SEWERS. 

4  &  6  Vict.  c.  45. 
^1  Ad  to  amend  an  Act  passed  in  the  third 
nnd/i/urth  years  of  the  reign  of  his  late 
Majestjf  king  fFilliam  the  fourth,  intituled 
"  An  Act  to  amend  the  Laws  relating  to 
Sewert,'' 
,_  [2\stJune,lS4l,] 

J^ffen,  S,  c,  5.  3*4  Ed,  6,  c,  8.  13 
^'  C'B,  3^4  fr.  4,  c.  22.  Courts  of 
•^fl*'  empowered  to  raise  money  by  taa,-^ 
Dweai  an  act  was  passed  in  the  twenly-thini 
aJv-  ^^'^  '^^^^^  ^^  **"  Majesty  kin^  Henry 
ito  hT ^5-^^^*  concerning  commissions  of  sewers 
r^  nirccted  into  all  parts  within  the  then 
Ef\v  >^^  I^QRland,  including  the  principality 
Srm  **"*  ^^*  manner  and  according  to  the 
\r^y  tenor,  and  effect  in  the  said  act  set 
^>  and  which  said  act  was  mode  perpetual  I 


by  an  act  passed  in  the  third  and  fourth  years 
of  the  reign  of  his  Majesty  king  Edward  the 
Sixth,  intituled,  "  An  Act  for  the  continuance 
of  the  Statute  of  Sewers/*  and  was  amended 
and  altered  by  an  act  passed  in  the  thirteenth 
vear  of  the  reign  of  her  Majesty  (|oeen  Eliza- 
beth, intituled  ''  An  Act  for  the  commission 
of  SeiTcrs,"  and  was  also  amended  by  an  act 

Rassed  in  the  third  and  fourth  years  of  his  late 
lajesty  king  William  the  fourth,  intituled, 
**  An  Act  to  amend  the  Laws  relating  to  Sew- 
ers:" And  whereas  by  the  last-recited  act, 
certain  payments  and  recoropences  to  clerks 
and  other  persons  employed  by  the  court, 
and  also  to  witnesses,  and  also  certain  costs, 
charges,  and  expence»,  to  be  incurred  in  sur- 
veying, measuring,  planning,  and  valuing  any 
lands  and  hereditaments,  or  otherwise  prepa- 
ratory to  or  in  or  about  the  making,  collecting, 
and  expending  certain  taxes,  rates,  and  scots  to 
be  raised  under  or  by  virtue  of  the  said  recited 
acts,  or  any  or  either  of  them,  or  the  hearing  of 
objections  to  such  taxes,  rates,  or  scots,  or  in 
or  about  the  carrying  on  of  any  litigation  or 
controversy  arising  out  of  the  duties  imposed 
on  the  courts  of  sewers  by  virtue  of  the  said 
recited  acts,  and  for  the  payment  of  alt  other 
necessary  allowances,  charges,  and  expences 
of  putting  the  said  several  recited  acts  into 
execution,  and  the  contingent  expences  of 
working  the  commission  of  sewers,  are  autho- 
rised and  directed  to  be  paid  and  allowed  out 
of  the  said  taxes,  rates,  and  scots,  but  the  pow- 
ers in  some  cases  are  not  found  sufficient  to 
make,  assess,  or  levy  any  taxes,  rates,  or  scots 
which  could  or  might  be  applied  to  the  several 
purposes  aforesaid,  or  any  of  them  ;  and  it  is 
expedient  that  sufficient  power  should  be  given 
to  the  courts  of  sewers,  for  that  purpose:' 
May  it  therefore  please  your  Majesty  tnat  it 
may  be  enacted ;  and  be  it  enacted,  by  the 
Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  it  shall  he  lawful  for  any  court 
of  sewers,  for  all  or  any  of  the  purposes  afore- 
said, but  for  no  other  purpose   whatsoever, 
from  time  to  time,  as  often  as  occasion  shall 
require,  to  tax  In  the  gross,  in  each  parish, 
township,  or  place,  such  lands  and  heredita- 
ments which  heretofore  have  been  or  hereafter 
shall  be  within  or  partly  within  the  jurisdic- 
tion of  such  court,  but  so  that  such  lands  and 
hereditaments  shill  contribute  thereto  in  uro- 
portion  to  the  benefit  and  advantage  received 
or  capable  to  be  received,  from  the  said  court, 
as  compared  with  the  lands  and  hereditaments 
of  the  other  paribhcs,  townships,  or  places 
within  (uch  jurisdiction,  which  said  tax  shall 
be  denominated  the  General  Sewers  Tax,  and 
shall  be  recovered  and  recoverable  by  distress 
and  sale,  in  like  manner  and  by  all  such  ways 
and  means  as  any  fine  or  amerciament  imposed 
on  a  parish  or  township  by  a  court  of  sewers  is 
now  by  law  recoverable ;  but  no  distress  for 
such  General  Sewers  Tax  shall  be  replevied 
by  any  sheriflT,  undersheriff,  jiidge,  or  court  of 
law  or  equity  whatsoever. 
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2.  Courts  ofSewen  may  order  the  apportion- 
ment  and  collection  of  the  tax, — And  be  it  enac- 
ted, that  it  shall  and  may  be  lawful  for  any  court 
of  sewers  to  direct  and  authorize  any  surveyor 
or  other  person  to  apportion  such  general 
tax  among  the  occupiers  of  the  lands  end 
hereditaments  in  each  such  parish,  township, 
or  place  which  heretofore  have  been  or. hereaf- 
ter shall  be  within  or  partly  within  the  juris- 
diction of  such  court  of  sewers^  in  such  pro- 
portions and  upon  such  individuals  as  of  right 
ought  to  pay  the  same ;  and  such  tax,  when  so 
apportioned,  shall  be  collected  by  such  person 
as  shall  be  appointed  by  the  court  for  that  pur- 
pose, aod  shall  be  by  such  person  paid  over  to 
the  treasurer  of  or  other  .officer  appointed  by 
the  commissioners  of  sewers,  at  such  time  as 
the  court  of  sewers  shall  direct ;  provided  that 
every  occupier  upon  whom  such  general 
sewers  rate  shall  be  apportioned  shall  have 
notice  In  writing  of  such  apportionment^  ten 
days  at  the  least  before  the  next  court  of  sewers 
to  be  held  within  the  limits  in  which  the  lands 
and  hereditaments  to  be  taxed  shall  be. 

3.  General  sewers  tax  and  apportionment  to 
be  finals  if  not  complained  against  at  the  next 
court, — ^Aud  be  it  enacted,  that  in  case  no 
complaint  shall  be  made  against  such  general 
or  apportioned  sewers  tax  at  the  Court  of  Sew- 
ers held  next  after  the  expiration  of  teu  days 
after  such  notice  of  apportionment  shall  be 
made  as  aforesaid,  such  general  sewers  rate, 
and  such  apportionment  thereof,  shall  respect 
tively  be  final  and  conclusive  on  all  parties 
whomsoever ;  but  in  case  of  any  complaint  of 
inequality  or  non-liability  to  pay  the  general 
sewers  rate,  or  such  apportionment  thereof 
respectively,  the  commissioners  shall  at  such 
court,  or  at  some  adjournment  thereof,  or  at 
some  subsequent  coiirt,  proceed  to  investigate 
the  same,  by  the  examination  of  such  witnesses 
as  the  parties  interested  therein  shall  produce, 
or  by  the  examination  of  such  other  witnesses 
as  to  the  said  court  shall  seem  right ;  and  the 
decision  of  such  court  as  regards  such  general 
sewers  rate  and  such  apportionment  thereof 
respectively  shall  be  final;  and  such  appor- 
tioned rate  shall  be  recoverable  by  distress  and 
sale  of  the  efifects  of  the  persons  respectively 
rated,  by  warrant  under  the  hands  and  seals  of 
six  of  the  commissioners  of  sewers,  but  no 
distress  for  such  apportioned  ra^e  shall  be  re- 
plevied by  any  sheriff,  undersherifiT,  judge,  or 
court  of  law  or  equity  whatever;  neverthe- 
less the  court  of  sewers  shall  be  empowered  to 
direct  any  feigned  issue,  appeal,  or  action  at 
law,  to  try  any  dispute  which  may  arise  as  to 

.  the  inequality,  or  non-liability  of  any  person  to 
pay  the  said  general  sewei's  tax,  or  the  said  ap- 
portionment thereof,  the  person  so  objecting  to 
the  payment  thereof  having  first  given  security 
to  the  said  court  for  the  payment  of  all  costs 
and  charges  attendant  thereon. 

4.  Power  tq  borrow  and  take  up  money  at 
interest  J^  general  purposes.  Provision  for 
repayment.^^And  whereas  certain  payments, 
allowances,  and  expences  authorized  by  the 
said  recited  act  of  his  said  late  Majesty 'king 
William  the  Fourth,  may  have  been  and  may  be 


made  and  incurred  lie  fore  any  general  icvcrs 
rate  can  be  recovered ;  be  it  tnerefore  enac- 
ted, that  it  shall  and  may  be  lawful  for  courts  of 
sewers  from  time  to  time. to  borrow  and  take 
up  at  interest  any  sum  or  sums  of  mooey  for 
the  several  purposes  aforesaid,  or  any  of  tbeiu; 
and  the  repayment  of  such  sum  and  suiii9  of 
money,  with  interest,  shall  from  time  to  time 
be  secured  to  the  parties  ar  party  lending  the 
same,  their,  his,  or  her,  executors,  administn- 
tors  and  assigns,  upon  or  by  virtue  of  a  decree 
or  ordinance,  under  the  hands  and  seals  of  ibe 
commissioners  of  sewers,  or  any  six  of  them. 
(which  decree  and  ordinance  the  said  court  is 
hereby  required  to  make,)  charging  the  general 
sewers  rates,  or  any  of  them,  to  be  raised  un- 
der and  by  virtue  of  this  act,  with  the  payment 
of  such  sum  and  suras  of  money,  with  interest: 
Provided  always,  that  it  shall  be  provided,  ex- 
pressed, and  declared  in  ami  by  the  said  decree 
and  ordinance,  that  the  sum  or  sums  of  oooey 
so  borrowed  and  taken  up  as  aforesaid  siulibe. 
repaid  within  a  time  to  be  named  In  such  decree 
or  ordinance  not  being  a  longer  period  thsn 
seven  years  from  the  making  thereof,  by  equal 
annual  or  shorter  instalments,  tofretber  uit^ 
the  interest  on  the  sum  or  sums  so  borrowed 
or  taken  up,  or  on  such  part  thereof  as  M 
from  time  to  time  remain  due  and  \in^; 
and  the  said  last-mentioned  decree  or  ordi- 
nance shall  be  and  remain  in  full  force  ami 
effect  until  such  sum  and  sums  of  money,  and 
all  Interest  thereon,  shall  have  been  fall?  paid 
and  satisfied;  any  thing  in  the  said  recited 
acts  or  this  act  contained,  or  any  custom  or 
usage  to  the  contrary  notwithstandiag. 

6.  Courts  of  sewers  may  grant  secvritiet  U 
persons  advancing  money, — And  for  faciliuunjj 
the  raising,  securing,  and  paying  off  frotu  tine 
to  time  of  the  monies  which  it  may  he  neccfMrr 
so  to  raise  and  borrow  as  aforesaid,  be  it  enac 
led,  that  it  shall  and  may  be  lawful  for  anr 
court  of  sewers  from  time  to  time  to  j^ot 
securities,  in  the  form  of  a  certificate,  under  the 
hands  and  seals  of  six  of  the  commissioners,  to 
each,  person  who  shall  so  advance  any  sum  of 
money  as  aforesaid,  setting  forth  the  amount  of 
the  sum  borrowed,  the  rate  of  interest  pa)'able 
for  the  same,  the  periods  at  which  the  said  prio- 
cipal  money  shall  be  decreed  to  be  paid  off  by 
instalments,  and  the  particular  general  seven 
rate  which  is  to  be  charged  with  the  repay- 
ment thereof;  and  that  every  such  secnrity or 
certificate  shall  be  made  in  the  fqllowio;' 
words,  or  by  any  other  words  to  the  thmt  pur- 
port and  effect : 

Form  of  security. — *'  By  virtue  of  an  act 
passed  in  the  year  of  the  rei^n  of 

her  Majesty  Queen  Victoria,  intituled  [here  in- 
sert the  title  tfthis  acf\,  we,  the  undersigned, 
being  six  of  the  commissioners  [here  insert tke 
general  description  of  the  commission  wder 
which  they  acf],  in  consideration  of  the  sum 
of  of  lawful  money  of  (ircat 

Britain  to  [here  insert  the  name,of  the  treasurer^ 
lent  and  paid  by  do  hereby 

certify,  that  the  several  general  scwen  ratei 
to  be  made  and  levied  within  [here  insert  tkt 
name  of  the  district  or  level]  undtr  and  N  <t^* 
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ttte  of  the  said  act  are  become  char^fd  wtth 
Uie  repayment  of  the  said  sum,  ia  ia«tttlineut« 
ofoBC  part  on  the 

day  of  in  every  year, 

toprether  wiih  interest  on  such  part  of  the  said 
principal  naoney  as  shall  remain  unpaid  from 
time  to  time,  at  and  after  the.  rate  of 
pounds  per  centum  per  annum,  until  the  whole 
thereof  shall  be  repaid ;  which  sum  so  lent  and 
advanced  by  the  said  ^  is 

part  of  a  capital  sum  of  which 

Bt  a  court  of  sewers  bolden  at 
on  the  day  of 

last,  was  decreed  and  ordered  to  be  taken  up 
sad  borrowed.    In  witness  whereof  we  have 
hereunto  aet  otv  bands,  and  seals  the 
,  '.day  of  ,    .' 

6.  SecwriiUi  may  be  tmnsferred,  F0rm  of 
irantfer^  Trang/ers  to  Oe produced  (o  the  cferk  /« 
cttmmifuonert,  and  to  fte  registered  Oy  him, — And 
be  it  enacted,  that  every  person,  body  politic, 
4:orporatc,  colle^ate,  a^ffre^^ate  or  sole,  who 
sluU  be  entitled  to  the  money  thereby  secured, 
•nd  his,  ber,  or  their  executors,  administrators, 
and  successors,  may  from  time  to  time,  person- 
ally, or  by  attorney  thereunto  lawfully  autho- 
riie(^,  assifrn  or  transfer  his,  her,  or  their  ri^^ht, 
title/ioterest,  or  benefit  to  the  said  principal  and 
iotere^t  money  thereby  secured  to  any  person 
n-hatsoever,  by  endorsing  on  the  back  of  such 
security,  in  the  presence  of  one  credible  wit- 
ness who  shall  subscribe  his  name  thereto,  the 
folJoiviu^  words,  or  words  to  the  like  effect : 

'I  {or  we]  A,  B,  oC,  &c.  in  consideration  of 
the  sum  of  to  me  this  dav  paid 

by  C.  £>.,  of,  &c,  do  herel)y  transfer  the 
withiu  certificate  of  charge,  with  all  my 
ritrht  and  title  to  the  principal  money 
thereby  secured,  and  now  remaining  due 
thereon,  and  to  all  the  interest  money 
now  due  or  hereafter  to  become  due, 
unto  [his,  her,  or  their]  execu- 

tors, administrators,  successors,  and  as- 
signs [as  the  case  may  he"].  Given  under 
my  hand  and  seal  this  day  of 

*  Witness,  .' 

Which  transfer  shall  be  produced  and  notified 
to  the  clerk  for  the  time  being  of  the  said  com- 
missioners, before  the  party  holding  the  same 
transfer  shall  be  entitled  to  receive  any  prin- 
cipal or  interest  due  or  owing  as  aforesaid ; 
«od  every  such  clerk  shall  make  an  entry 
amongst  the  records  of  the  said  commissioners 
of  the  particulars  of  every  such  transfer,  and 
endorse  a  minute  of  such  entry  upon  the  back 
of  every  such  transfer,  signecl  by  such  clerk, 
and  for  which  entry  and  minute  he  shall  be 
entitled  to  a  fee  of  five  shillings,  and  no  more. 

7.  Courts  of  Sewere  may  recompense  jury- 
s»A.— And  be  it  enacted,  that  it  shul  be  lawful 
for  any  Court  of  Sewers,  by  and  out  of  the 
rates  and  scots  raised  and  to  be  raised  under 
or  by  virtue  of  any  commission  of  sewers,  to 
decree,  order,  appoint,  allow,  and  pay  to  any 
juryman  summoned  to  attend  and  attending 
any  Court  of  Sewers,  such  allowance  and  re- 
compeoce  for  his  expenses  and  loss  of  time  as 
to  such  Court  shall  seem  just. 

^.  C^wrts  €f  Sewers  may  amend  or  quash  rate  ^ 


on  nppeaL^knA  be  it  enacted,  that  on  all  ap. 
peals  from  any  rate  made  under  the  authority 
of  any  commission  of  sewers,  it  shall  be  lawful 
for  the  Court  before  which  such  appeal  shall 
be  made  to  amend  such  rate,  either  liy  inserting 
therein  or  striking  out  tberefrov  the  name  of 
any  person,  or  by  altering  the  sum  therein 
charged  on  any  person,  or  in  any  other  manner 
which  the  said  Court  shall  think  just,  without 
nuashing  such  rate:  Provided  nevertheless, 
that  if  the  Court  shall  be  of  opinion  that  tht* 
rate  should  be  quashed,  then  the  said  Court 
may  quash  the  same. 

9.  Rated  persons  not  incompetent  witneises.-^ 
And  be  it  enacted,  that  no  person  rated  or  lia- 
ble to  be  rated  to  any  tax,  rate,  or  scot  under 
or  by  virtue  of  any  commission  of  sewers,  or 
any  commissioner  of  sewers,  shall  be  deemed 
an  incompetent  witness  before  any  Court  of 
Sewers. 

10.  How  chairman  shatt  be  chosen, ^^An^  ht 
it  enacted,  that  if  any  difference  shall  arise 
upon  the  choice  of  a  chairman  at  any  eotirt  or 
meeting  of  commissioners  of  sewers,  such 
chairman  shall  be  chosen  by  the  majority  of 
commissioners  present  thereat;  and  in  case 
there  shall  be  an  equal  number  of  votes  upon 
such  choice,  then  such  one  of  the  persons  pro- 
posed whose  name  shall  stand  first  in  the  com- 
mission under  which  such  court  or  meeting  is 
holden  shall  be  the  chairman  thereof;  and  the 
chairman  of  every  such  court  or  meeting,  in 
all  cases  of  an  equal  number  of  votes  upon  any 
question  or  matter  (including  Ids  own  vote), 
shall  have  a  casting  or  decisive  vote. 

11.  Commissioners  qf  Sewers  to  hold  meet^ 
iw^'-And  be  it  enacted,  that  it  shall  be  law- 
ful for  the  commissioners  acting  under  any 
commission  of  sewers  to  hold  courts  and  meet- 
ings of  commissioners  of  sewers  at  any  place 
not  being  a  greater  distance  than  ten  miles 
from  any  part  of  the  limits  or  district  within 
their  jurisdiction  under  such  commission. 

12.  Regulating  meetings  of  Commissioners  of 
Sewers.'-^And  belt  enacted  and  declared,  that 
in  all  cases  when  it  hath  happened  or  may  here- 
after happen  that  a  sufficient  number  of  com- 
miseioners  of  sewers  to  constitute  a  court  or 
meeting  shall  not  have  met  or  shall  not  meet 
on  the  day  appointed  for  holding  any  such 
court  or  meetmg,  and  in  all  cases  where  any 
such  court  or  meeting  shall  not  have  been  or 
shall  not  be  duly  adjourned  by  the  majority 
of  commissioners  present  thereat,  it  shall  l>e 
lawful  for  any  one  or  more  of  the  commis- 
sioners named  in  such  commission,  by  some 
writing  under  his  or  their  hands,  to  appoint  a 
court  or  meeting  of  such  commissioners  to  bo 
holden  at  such  time  and  place  as  he  or  they 
may  think  fit,  of  which  court  or  meeting  tea 
clear  days'  notice  shs^ll  be  given  by  advertise- 
ment inserted  in  some  newspaper  circulated  in 
the  county  into  which  such  comiliission  shall 
ruui  and  when  the  same  shall  nm  into  more 
than  one  county,  then  in  some  newspaper  cir<* 
culated  in  each  of  such  counties,  and  that  the 
majority  of  commissioners  present  atony  court 
or  meeting  (notwithstanding  the  whole  number 
present  be  less  than  six)  may  adjourn  and  ar- 
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hereby  authorized  and  <>.mpoiver^d  to  adjourn 
the  same  respectively  to  any  future  day  and  to 
such  place  as  to  them  may  seem  fit,  and  that 
the .  commissioners  present  at  any  court  or 
meeting  so  appointed  as  aforesaid,  or  at  any 
such  adjourn^a  court  or  meeting  as  aforesaid 
(the  whole  number  present  not  being  less  than 
six),  or  the  majority  of  them,  shall  and  may 
exercise  and  perform  all  the  powers,  authori- 
ties, and  duties  vested  in  such  commissioners 
under  or  b^  virtue  of  any  commission  of  sewers. 

13.  Samngpouert  of  Courts  u/Sewen  under 
recited  ads  — ^And  be  it  enacted,  that  nothing 
in  this  act  contained  shall  prevent  any  court 
of  sewers  from  executing  all  or  any  of  the 
powers  and  provisions  usually  heretofore  exer- 
cised under  or  by  virtue  of  the  said  recited  acts, 
or  any  or  either  of  th^m^  or  the  law  of  sewers 
of  old  time  accustomed. 

14.  Indemnities,  ^c.  of  ^  fy  A  W.  4,  <?.22, 
extended  to  this  act.'^  And  be  it  enacted,  that 
all  indemnities,  immunities,  and  liabilities 
given  to  or  imposed  upon  commissioners  of 
sewers  and  other  persons  in  and  by  the  said  re- 
cited act,  passed  in  the  third  and  fourth  years  of 
his  said  late  Majesty  King  William  the  Fourth, 
•hall  be  deemecf  and  construed  to  extend  to  all 
persons  acting  in  the  execution  of  this  act, 

15.  This  act  not  toprfjudice  any  local  ^ct,'^ 
And  be  it  euacted,  that  nothing  in  this  act  con- 
tained shall  extend  or  be  construed  to  extend 
to  affect,  alter,  abridge,  or  interfere  with  any 
local  or  private  act  of  parliament  for  sewers, 
concerninir  any  county,  city,  town,  district, 
lands,  or  limits,  or  any  commission  of  sewers 
in  the  county  of  Middlesex,  within  the  distance 
of  ten  miles  from  the  Royal  Exchange  in  the 
city  of  London,  except  such  parts  of  the  said 
county  aa  may  lie  within  any  commission  of 
sewers  for  the  county  of  Essex ;  or  to  affect, 
alter,  abridge,  or  inierfere  with  any  navii^able 
river,  canal,  port,  or  harbour  under  the  ma- 
nagement or  power  of  any  commissioners, 
trustees,  or  proprietors  by  virtue  of  any  local 
or  private  act  of  parliament ;  or  to  affect,  alter, 
abridge,  or  interfere  with  any  charter,  law, 
usage,  or  custom  in  or  concerning  Romney 
Marsh  in  Kent,  or  the  Great  Level  of  the  Fens 
called  Bedford  Level,  or  any  lands,  banks, 
waters,  watercourses,  sluices,  bridges,  drains, 
or  works  belonging  to  or  under  the  jurisdic- 
tion, power,  or  control  of  the  commissioners 
of  the  North  Level  and  Porlsand,  in  the  coun- 
ties of  Cambridge,  Northampton,  and  Lincoln, 
or  of  the  commissioners  of  the  Nene  Outfall, 
in  the  counties  of  Caml)ri<Ige,  Lincoln,  .and 
Norfolk,  or  of  their  couuniitees  respectivelv. 

16.  Saving  the  rights  ufihe  City  o/lAtndon, 
—And  be  it  enacted  that  nothing  in  this  act 
contained  shall  extend  or  be  construed  to 
extend  to  repcitl  o*  in  anywise  affect,  alter, 
abridge,  or  init  rfere  with  the  commissioner's 
of  sew«rs  of  the  ciiy  of  London  and  liberties 
thereof,  or  the  rights,  powers,  or  privileges  of 
the  mayor,  and  commonalty  and  citizens  of  the 
icty  or  London,  in  relation  to  the  sewers, 
drains,  vaults,  and  bridges  within  the  said  city 
or  liberties,  or  any  act  or  acts  heretofore 
^assed    for  making,    amending,    defending, 


widening,  alterii^,  or  cleansiog  the  uid 
sewers,  drains,  vaults,  and  bridges  \mhin  the 
said  city  and  lil>erties. 

17.  Guarding  the  powers  of  the  commit- 
j  sioners  of  Sewers  for  ff^estminster,  4-f  — Pro- 
;  vided  always,  and  be  it  enacted,  that  notbiog 
in  this  act  contained  shall  prejudice,  diiuinisb, 
alter,  limit,  interfere  with,  take  away,  control, 
or  suspend,  or  be  held  or  constraea  to  prejo* 
dice,  diminish,  alter,  limit,  interfere  with,  take 
away,  control,  or  suspend,  any  of  the  ri^bu, 
privileges,  jurisdictions,  powers,  and  iuihori- 
ties  vested  in  or  belonging  to  the  commiefionen 
I  of  sewers  for  the  city  and  liberty  of  Westmlo. 
.  ster  and  part  of  the  county  of  iVliddlesex;  but 
I  that  all  such  right?,  privileges,  jorisdictioos, 
!  powers,  and  authorities  shall  be  as  good,  Tslid 
!  and  effectual  as  if  this  act  had  not  been  pasied. 
I      18.  Saving  rights  of  Beriford  Level  Cttrpo- 
;  ra/i&ii .--^Provided  always,  and  be  it  enacted, 
that  nothing  in  this  act  contained  (hall  tittsi 
or  be  construed  to  extend  to  abridf^e,  israii- 
date,  lessen,  or  diminish,  alter  or  take  awiy, 
any  of  the  rights,  powers,  privileges,  sod  au- 
thorities  vested  in  the  governor,  bailiffs,  and 
commonalty  of  the  company  of  conscrratorsof 
the  great  level  of  the  fens,  called  Bedford 
Level,  or  in  the  governor,  bailiffs,  and  conser- 
vators of  the  Bedford  Level  Corponuioo,  by 
virtue  of  an  act  passed  in  the  fifteenth  prof 
the  reign  of  King  Charles  the  Secona,  mil- 
tuled  "  An  Act  for  settling  the  drainage  of  the 
great  Level  of  the  Fens  called  Bedford  Le- 
vel/' or  by  any  other  act,  statute,  or  charter, 
law  of  sewers,  or  otherwise  howsoever;  bat 
that  all  rights,  powers,  and  authorities  which 
are  now  vested  in  the  said  governor,  bailiffs, 
and  commonalty,  or  in  the  said  governor,  bai- 
liff;?, and  conservators,  and  in  every  or  any  of 
them^i  shall   for  ever  hereafter  remain,  cod- 
tinue,  and  be  in  the  said  governor,  bailiffs,  aod 
commonalty,  and  in  the  said  governor,  bailifis, 
and  conservators,  and  every  of  them,  as  foliy 
and  amply  to  all  intents  and  purposes  as  if  tlu^ 
act  haa  not  been  passed. 

.  The  follo\*ing,  with  our  former  lists,  are  the 
titles  of  the  remaining  public  acts  passed  to  the 
end  of  the  last  session,  and  which  received  the 
Royal  Assent  on  the  21  st  June. 

54.  An  Act  to  continue  until  the  first  da)  of 
January,  one  thousand  eight  hundred  aod 
forty.four,  an  act  of  the  last  session  of  parlia- 
ment, for  continuing  an  act  for  amendijiif  aod 
extending  the  provisions  of  an  act  of  the  first 
year  of  her  present  majesty,  for  excmptiAif 
certain  Bills  of  Exchange  and  Promissory 
Notes  from  the  operation  of  the  laws  relation 
to  usury. 

55.  An  Act  further  to  continue  until  the  tni 
day  of  April,  one  thousand  eight  buodred  aod 
forty-two,  an  act  of  thethirdand  fourth  year  of 
the  reign  of  her  present  majesty,  intituled, 
*'  An  Act  to  ameud  the  Laws  relating  to  lovk 
Societies." 

56.  An  Act  for  taking  away  the  Puoisbment 
of  Death  in  certain  cases,  and  substitntioj^ 
other  puaishments  ia  lieu  thereof. 
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57.  Ad  act  for  the  preveotion  of  Bribery  at 
Elections. 

58.  An  Act  to  amend  the  law  for  the  Trial 
of  controverted  Elections. 

59.  An  Act  to  authorize  for  one  year,  and 
uQiil  the  end  uf  the  then  next  session  of  par- 
liaincDt  the  application  uf  a  portion  of  the 
Hif^hway  Rates  to  Turnpike  Roads,  in  certain 
ciuei. 

60.  An  Act  to  alter  and  amend  certain  acts 
regolattnfi;  Madhouses  in  Scotland,  and  to  pro- 
vide  for  the  custody  of  dangerous  lunatics. 

61.  An  Act  to  defray  the  change  of  the  pay, 
clothing,  and  conting^ent  and  other  expeuces 
of  the  dneifibodied  militia  in  Great  Britain 
and  Ireland;  and  to  grant  allowances  in  cer< 
tsin  cases  to  subaltern  officers,  adjutants, 
paymasters,  quartermasters,  surgeons,  assistAit 
suiXeons,  surgeons'  mates,  and  serJeant  majors 
uf  the  militia,  until  the  first  day  of  July,  one 
thottsand  eight  hundred  and  forty-two. 

[A  list  of  the  Local,  Personal  and  Private 
Ac(8,  will  be  given  in  an  early  number.] 


POINTS  IN  COMMON  LAW  PRAC 
TICB,  BY  QUESTION  AND  AN- 
SWER. No.  VIII, 


ABBITRAT10K8. 

MO.  How  may  an  action  be  referred  to  arbi- 
tration in  the  several  stages  of  such  action  ? 

Ml.  How  can  a  matter  in  dispute  be  referred 
when  no  action  is  pending  ? 

142.  Must  the  submission  to  arbitration  be 
made  in  writing  ? 

M3.  Can  a  matter  not  included  in  an  action 
be  referred  with  the  matters  in  issue  therein  ? 

144.  How  can  a  bond  or  agreement  of  refer- 
ence be  brought  within  the  jurisdiction  of 
the  Court  where  there  is  no  action  pending  ? 

145.  Can  a  parol  submission  to  reference  be 
inade  a  rule  of  Court  ? 

146.  By  what  means  can  a  submission  to  refer- 
ence be  revoked? 

147.  In  case  an  executor  or  assignee  proceed 
In  the  reference  after  the  death  or  bank, 
ruptcy  of  the  party  referring,  will  the  bub. 
mission  to  reference  be  binding  on  such  ex- 
ecutor or  assignee  ? 

148.  Can  a  submission  to  reference  be  re- 
voked by  either  party  under  any  circum-* 
stances? 

149.  Can  the  time  for  making  an  award  be 
enlarged  by  any  and  what  means  ? 

150.  In  case  the  arbitrator  should  permit  the 
time  for  making  his  award  to  elapse,  without 
enlarging  the  same,  can  it  be  enlarged  by 
any  and  what  authority  ? 

151.  What  are  the  usual  provisions  in  an  order 
of  reference  with  respect  to  the  payment  of 
costs  ?    • 

152.  Can  an  order  of  reference  be  made  a  rule 
of  Court  when  the  submission  to  reference 
has  only  provided  that  the  award  may  be 
made  a  nde  of  Court?    • 

153.  What  diflference  in  practice  is  there  be- 


tween making  a  submission  to  reference  a 
rule  of  Court  in  term  and  in  vacation  ? 

154,  What  course  can  be  taken  where  a  verdict 
has  been  given  subject  to  an  award  and  the 
arbitrator  declines  acting  ? 

155.  Before  whom  are  witnesses  sworn  to  give 
evidence  before  an  arbitrator? 


COPYHOLD  ENFRANCHISEMENT. 

FORMS  OF  PROCEnCRE  CNPKR  STATUTE 

4  &  5  Vict,  c  35. 
[Concluded  from  page  236  ] 

No.  11. — ^AORBBMBNT  WITH  TWELVE  OR  ISORB 
TBNANT8  FOR  THB  BNFRA9CHI8BMBNT  OF 
CERTAIN  LANDS  WHERE  THE  RBNT-CHARGB 
IS  NOT  APPORTIONED  BY  THB  AGRBESIENT, 
BUT  13   LEFT  TO   BX  APPORTIONED    BY  THB 

btbward.    See  s.  56. 

Manor  of  \ 

County  of  J 

Memorandum  of  agreement  made  the 
day  of  18       ,  between  A.  B.  of  &e. 

lord  of  the  said  manor  of  the  Brst  part ;  C.  I>. 
of  &c.  a  tenant  of  the  said  manor  of  the  second 
part ;  E.  F.  of  &c.  another  tenant  of  the  said 
manor  of  the  third  parr,  &c.  [according  to  the 
number  of  the  said  tenants,^  Witness^  that  in 
pursuance  of  the  powers  and  authorities  for 
that  purpose  given  in  and  by  an  act  passed  in 
the  fourth  and  6fth  years  of  the  reign  of  her 
present roajes.ty Queen  Victoria,  intituled  "An 
Act  for  the  Commutation  of  certain  Mhnorial 
Rights  in  respect  of  Lands  of  Copyhold  and 
Customary  Tenure,  and  in  respect  of  other 
Lands  subject  to  such  Rights,  and  for  facilita- 
ting the  Enfranchisement  of  «uch  Lands,  and 
for  the  Improvement  of  such  Tenure,"  the  said 
parties  above  named  lord  and  tenants  of  the 
said  manor  to  the  number  of  [or  being  aU  the 
tenants  of  tche  said  manor]  do  hereby  contract 
and  apee  for  the  enfranchisement  ot  the  lands 
described  in  the  schedule  hereunder  written 
[or  as  the  case  map  fte'l  in  consideration  of  the 
said  sums  respectively  stated  opposite  the  said 
lands  in  the  said  schedule  to  be  paid  in  respect 
of  the  said  lands  described  in  the  schedule 
hereunder  written,  to  the  said  j4.  B.,  his  exe- 
cutors, administrators,  and  assigns.  As  wit- 
ness the  hands  of  the  aaid  parties,  the  day  and 
year  first  above  written. 

THB  SCHEDULE  ABOVE  REFERRED  TO. 

This  should  contain  the  following  information 
in  columns : — 

1  2  3  4 


Teaont^  Names. 


Land*  to  which 
admitted,  and  the 
subject  o!  En- 
franchisement. 


Date  of 
Admiwion 


Sums  to  be 

paid  for  En* 

franchise- 

ment. 
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No.  13. 

AOnEBMKNT  iriTU  TWELVE  OR  MORE  TEXANT8 
FOR  TME  ENFRANCHISEMBNT  OP  CERTAIN 
LANDS  WUSRB  TtlE  RRNT-CBAKGE  18  IS- 
TENOBO  TO  BE  APPORTIONEO  BY  TUB 
PARTIES. 

[Parlies  who  find  ii  convenient  to  execute  an 
afrreement  a»  a  foundation  for  such  a  sche^ 
dule  of  apportionment  at  it  given  in  No.  12, 
tuay  fthetfpleate  use  the  following  form  f\ 

Manor  of  1 

County  of      J 

Memoraodam  of  agreement  made  the 
day  of  ,  between  A.  /?,,  of  &c.  lord  of 

the  said  manor  of  the  first  part ;  C  O.,  of 
&c.  a  tenant  of  the  said  manor,  of  the  secoiKl 
part ;  E,  F,^  of  &c.  another  tenant  of  the  said 
naQor,  of  the  third  part^  &c.  [according  to  the 
number  of  the  said  tenantsJ]  Whnesa,  that  in 
panoaoce  of  the  powers  and  authorities  for 
that  purpose  ^yen  in  and  by  an  act  passed  in 
the  fourth  and  fifth  years  of  the  reicn  of  her 
pTe«i\i  Majesty  Queen  Victoria,  intituled  "  An 
Act  for  the  Commutation  of  certain  Manorial 
Rights  10  respect  of  Lands  of  Copyhold  and 
Cu5tonary  Tenure,  and  in  respect  of  other 
Lands  subject  to  sucli  rif^hts,  and  for  facilitating 
the  Eofranchisemcnt  of  such  Lands,  and  for 
ih  IniproFement  of  such  Tenure/'  the  said 
paniea  above-named,  lord  and  tenants  of  the 
«aid  manor  to  the  number  of  [or  being  all  the 
tenants  of  the  said  manor],  do  hercbv  contract 
and  airree  for  the  enfranchisement  ot  the  lands 
describft  in  the  schedule  hereunder  written, 
and  that  they  will  eflect  such  enfranchisement 
»y  a  Bcliedole  of  apportionment,  to  be  here- 
after prepared.  As  witness  the  hands  of  the 
«aid  parties,  the  day  and  year  first  aboTC  written. 

THE  BCHBDVLB  ABOVE  RKFBRREO  TO. 

Tliis  should  contain  the  following  information 
in  columns. 
1  2  3 


Tenant's 
Names. 


Lands  to  which  ad- 
mitted,  and  the  ijub 
ject  of  enfranchise 
'ment. 


Date  of 
Admbsion. 
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No.  16. 

POWER  OF  ATTORNEY. — ScC   8.  12. 

Manor  of  1 

County  of        / 

I,  A.  D,  of  &c.  lord,  \t*r  copyholder,  cus- 
omary  tenant,  or  freeholder,  as  the  case  nrny 
\t\  uf  the  said  manor,  do  hereby  appoint  C  />. 
if  &c.,  to  be  my  lawful  attorney,  to  act  for  me 
in  all  respects  as  if  I  myself  were  present  and  I 
ictin^  in  the  execution  of  an  act  passed  in  the  ' 
fourth  aod  6fth  years  of  the  rei^n  of  her  pre- 
seat  Majesty  Queen  Victoria,  intituled  "An 
Act  for  the  Commutation  of  certain  Manorial 
Rif^hts  in  respect  of  Lands  of  Copyhold  and 
Costomary  Tenure,  and  in  respect  of  other 
lands  subject  to  such  rights,  and  for  facilitatini^ 
the  Enfranchisement  of  such  Lands,  and  for 
the  Improrement  of  such  Tenure." 

Dated  this         day  of  one  thousand 

eight  Imndred  and 

(Signed)  J.  B. 


SUPERIOR  COURTS. 
\Axti  Ct^anrrUar'jf  Court. 

PROVISIONS   BY    WILL. — ADVANCKMBNTS    BY 
SKITLKMBNT. — ADEMPTION  PRO   TAMTO. 

The  rule  of  equity  against  double  portions 
from  a  parent  to  a  child,  prevails  also 
where  a  relative  assumes  the  duties  of  a  pa- 
rent towards  children ;  advancements  made 
bp  either  in  his  lifetime  for  the  benefit  of 
the  children,  are  to  go  in  ademption  or  sa- 
tlMfoction  pro  tanto  only,  of  provisions 
made  for  them  by  his  previously  ejrecuted 
mli. 

Circumstances  and  principles  on  which  a  per- 
fon  is  held  to  have  placed  himself  in  loco 
parentis.  The  question  depends  on  the  in- 
tention of  the  donttr,  whether  his  gifts  are 
^ere  gifts  or  portions,  and  the  intention  is 
f*>  be  collected  from  his  conduct  towards  the 
chiiHren,  or  from  the  nature  of  the  provi- 
«o«  made  for  them  by  him.  Not  neces- 
''try  tv  shew  that  he  assumed  alt  the  duties 
»/«  parent,  or  fully  performed  those  which 
^e  did  aisume.  He  must  be  held  to  be  in 
loco  pari-ntis  as  well  at  the  date  of  the  will 
"*  tt  the  time  of  the  advancements.  Ml 
the  casfi  ejer.mined,  and  the  reports  of  Har- 
top  V.  Whitmore,  aiu/ Clarke  v,  Durgoyne, 
^-mected, 

Edmund  Lockyer,  formerly  a  conveyancins^ 
.'•^rnster  in  Plymouth,  deceased,  made'his  will 
Ik  t  ^®  ^*^  ^^^  children,  a  son,  Edmund, 
|»e  father  of  the  defendants,  and  a  daughter, 
^-leannr  Margaret,  the  wife  of  Captain  Pym, 
Jav  ****  ^*^  ^**"^  children,  Frederick 
■7  Edmund  Pym,  the  plaintiffs,  and  Eleanor, 
^?o  rnarried  Mr.  Drake.  The  testator  by  his 
*'<»  mil  bequeathe<l  6,000/.  to  trustees,  in 
pt,  subject  to  an  annuity  of  40/.  to  Mrs.  Pym 
^^  her  life,  to  pay  the  interest  for  the  mainte- 
°*»icc  of  his  grandson  Frederick,  until  his  age 
hs  H  "'^"°°^'  then  to  him  for  life,  and  after 
^eath  to  divide  the  capital  equally  among 


his  children,  that  w,  sons  at  their  ages  of  twenty- 
one,  and  daughters  at  -that  age,  or  marriage, 
with  maintenance  in  the  mean  time;  and  if 
there  should  be  no  such  children,  the  5,000/. 
was  to  fall  into  his  residuary  personal  estate. 
The  testator  bequeathed  another  sum  of  5,000/. 
to  trustees,  on  similar  trusts  for  the  benefit  of 
his  grandson  Edmund  and  his  children,  and 
another  sum  of  6,000/.  to  trustees  on  similar 
trusts  for  the  benefit  of  bis  grand  daughter 
Eleanor,  and  her  children,  her  life  estate 
therein  to  be  enjoyed  by  her  to  her  separate 
use;  and  the  residue  of  his  estate  he  gave 
equally  between  his  six  grandchildren,  being 
children  of  his  said  son  and  daughter.  In 
1831,  Frederick  married,  and  by  his  marriage 
settlement,  to  which  the  testator  was  a  party, 
after  reciting  the  intended  marriage,  and  that 
the  testator,  as  the  grandfather,  had  agreed  to 
invest  a  sufficient  sum  to  purchase  iHKK)/.  in 
the  3  per  cent,  reduced  annuities,  upon  trusts 
after  declared,  and  that  such  sum  had  been 
purchased  in  the  names  of  trustees,  the  trusts 
were  declared  to  be  for  Frederick  for  life,  and 
after  his  death  for  his  intended  mfe  for  life, 
and  then  to  their  children,  as  they  or  the  sur- 
vivor of  them  shonld  appoint ;  and  in  default 
of  appointment,  euually  between  the  children ; 
and  in  default  of  cnildren,  for  Frederick  abso. 
lutely.  Edmund  also  married  in  1831,  and  by 
the  settlement  on  his  marriage,  to  which  the 
testator  was  party,  after  reciting  that  he  as 
grandfather  had  agreed  to  convey  certain  pre- 
mises for  the  purposes  after  mentioned,  and  to 
execute  a  bond  for  3000/.  to  trustees  payable  ' 
six  months  after  his  own  death,  which  sum  was 
to  be  held  by  them  upon  the  trusts  of  the  set- 
tlement. And  by  the  settlement  the  lands  and 
premises  were  settled  to  the  use  of  Edmund 
for  life,  remainder  to  bis  intended  wife  for 
life,  remainder  to  the  children  of  the  marriage, 
as  the  parents  or  the  survivor  of  them  should 
appuint,  and  in  default  of  uppointment  to  the 
cnildren  equally;  and  on  failure  of  children, 
to  Edmund  in  fee.  Similar  trusts  were  de* 
clared  of  tlfe  3000/.  secured  by  the  bond. 
Captain  Pym,  the  father,  was  not  a  party  to 
either  of  these  marriage  settiemenis.  His 
daughter,  the  said  Eleanor,  was  married  in  the 
same  year  to  Mr.  Drake,  and  thereupon  the 
testator  bound  himself  to  lay  out  in  the  names 
of  trustees  4000/.  in  the  public  stocks,  the  in- 
terest of  which  was  to  be  paid  to  himself  for 
his  life,  and  after  bis  death,  to  Mr.  and  Mrs. 
Drake,  or  the  survivor  of  them  for  life,  then 
to  their  issue  equally;  and  if  no  issue,  the 
principal  sum  to  be  subject'to  the  wife's  ap- 
pointment :  And  he  further  agreed  to  pay  to 
them  150/.  a-year  for  the  next  three  years, 
and  100/.  a-ycar  afterwards  during  his  own 
life.  Nothing  further  was  done  in  respect  to 
this  settlement,  except  that  the  150/.  a-year 
was  paid  np  to  the  testator's  death.  (He  died 
in  1836,  without  altering  his  will.)  The  father 
of  the  lady  was  a  party  to  this  settlement,  and 
he  agreed  to  pay  her  50/.  a-year  for  three 
yearsT  which  was  paid  accordinglv. 

On  the  death  x)f  the  testator  bis  executors 
and  residuary  legatees  refused  to  pay  the  lega- 
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ties  of  5000/.,  5000/.,  and  6000/.,  apprehend- 
ing that  they  were  adeemed  or  satisfied  by  the 
advanceineots  on  the  respective  luarriages, 
whereupon  the  suit  was  instituted,  and  a  de- 
cree was  made,  referrinji^  it  to  the  master  to 
inquire,  among  other  things,  as  to  the  manner 
in  which  the  testator  had  generally  acted 
towards  his  said  grandchildren.  The  master 
found,  chieiy  on  the  evidence  of  the  father, 
that  the  three  children  had  been  always  muin- 
taioed  by  himself,  except  that  the  grandfather, 
being  desirous  that  Frederick  should  go  into  the 
churcli,  agreed  to  pay  his  college  expences ;  and 
he  paid  the  tutor's  bill  and  part  of  bis  personal 
expence*,  and  200/.  a-year  from  the  time  of  his 
oraination  to  his  marriage ;  and  100/.  a- year 
after  his  marriage.  The  testator  being  desir- 
ous that  his  grandson  Edmund  should  be  a 
solicitor,  he  paid  the  stamp  duty  on  his  arti- 
cles, and  the  premium  to  the  solicitor  to  whom 
he  was  articled,  and  the  costs  of  his  admission 
afterwards ;  and  in  the  mean  time  some  small 
sums  for  pocket  money,  and  after  his  admis- 
sion the  fee  with  him  to  a  London  conveyancer, 
and  allowed  him  money  for  his  lodging  and 
living  in  London,  but  not  enough.  As  to  the 
grand-daughter,  the  Master  found  that  the  tes- 
tator did  not  pay  anything  towards  her  educa- 
tion. He  held  constant  intercourse  with  all 
his  grandchildren,  making  them  preseuts  and 
treating  them  much  like  a  parent*  He  was  re- 
ferred to  in  their  respective  marriages  us  the 
t)erson  whose  consent  was  deemed  necessary, 
mt  they  all  lived  generally  with  their  father, 
who  was  always  in  a  condiUon  to  maintain  them, 
and  was  never  exempt  from  their  maintenance 
until  they  were  married,  &c.  The  cause 
coming  before  the  Vice-Cbaucellor  upon  this 
report  and  for  further  directions,  his  honor 
held  that  the  said  provisions  made  by  the  tes- 
tutor  upon  the  marriages  of  his  graud-chiidren 
were  not  ademptions  or  satisfactions  of  the  le- 
gacies bequeathed  to  them  by  his  ivill.  The 
defendants  appealed  from  that  decree,  and  the 
question  was  argued  in  this  Court  for  the 
greater  part  of  three  days,  in  April,  1840.  A 
great  number  of  cases  then  referred  to  on  both 
sides  will  be  hereafter  mentioned. 

The  Lord  Chancellor  gave  his  judgment  the 
25th  of  November  last.  His  Lordship  stated 
the  provisions  made  by  the  will,  and  those  made 
on  the  respective  marriages  of  the  grand- 
children, and  the  facts  found  by  the  Master's 
report,  and  said  '*  This  case  involves  much  of 
the  doctrine  on  which  I  acted  in  Powys  v. 
Mamfield,^  and  in  so  far  as  such  doctrine  is  ap- 
plicable to  the  facts  of  this  case,  it  must  go- 
vern my  decision.  1  have  not  seen  auy  reason 
to  doubt  the  accuracy  of  that  doctrine,  founded 
as  it  is  on  a  late  decision  of  the  House  of 
Lords  -fi  and  on  preceding  cases.  I  shall 
therefore  consider  it  as  the  law  of  this  Court, 
unless  othenvise  instructed  bv  the  authority 
of  that  House.  All  the  decisions  upon  ques* 
tions  of  double  portions  depend  on  the  de- 
clared or  presumed  intention  of  the  donor. 

*  15  L.  O.  121,  and  3  Myl.  &  C.  35!). 
to  Durham  v.  mariim^  3  Cl|rk  &  F,  146. 


The  presumption  in  equity  Is  a«:ainst  doolile 
portions;  because  it  is  thought  prolmble, when 
the  object  appears  to  be  to  make  a  provision, 
and  that  object  has  been  effected  by  one  in- 
strument, the  repetition  of  it  in  the  seiond 
should  not  l)e  intended  as  an  addition  to  the 
first ;  but  the  sectmd  provision  is  presumed  to 
be  iuteuded  as  a  suTistitution  for  the  fint.  Whca 
the  gift  is  mere  bounty,  there  is  no  ground  for 
raising  any  presumption  of  intention  from  in 
amount,  though  such  amount  be  comprised  in 
two  or  more  gifts.    The  first  question  is,  whe- 
ther the  sums  given  are  to  be  considered  ai 
portions,  or  as  mere  gifts,  and  upon  this  sul)« 
ject  certain  rules  have  been  laid  down,  all  iis 
tended  to  ascertain  and  work  out  the  intentin 
of  the  donor.     In  tlie  case  of  a  parent,  a  If^ranr 
to  a  child  is  presumed  to  be  intended  to  be  a 
portion  ;  because,  providing  for  a  child  is  i 
duty  which  the  relative  situation  of  the  ^m 
imposes  on  the  parent.     That  duty,  Mrfaici)  it 
imposed  on  the  parent,  may  be  a«sume(l  by 
another  who  thinks  proper  to  place  hiutseKb 
the  place  of  a  parent.    When  that  is  so,  ik 
same  presumption  arises  against  his  iotcnui^ 
the  first  gift  to  take  effect  as  well  as  the  it- 
cond,  because  both  in  such  cases  are  m- 
sidered  to  be  portions.     Whether  the  (lo«'>r 
had  for  this  purpose  assumed  the  office  of  a 
parent  so  as  to  invest  his  gift  with  the  chtfacter 
of  a  portion,  may  be  proved  liy  external  o'l- 
dence,  such  as  the  conduct  of'^  the  donor  to- 
wards  the  children,  or  by  internal  evidence  (f 
the  nature  and  terms  of  the  gift.    If  the  evi- 
dence is  to  be  drawn  from  the  conduct  of  it)« 
donor  towards  the  children,  it  is  not  ueccfcar) 
to  shew  that  he  assumed  all  the  duties  of  i 
parent,  or  that  he  fully  performed  tb«?cl)c 
had  assumed  ;  the  qnestiou  being  wbeilierilif 
facts  proved  lead  fairly  to  the  conchuion  tUi 
he  intended  to  provide  portions,  and  noisjHj 
for  the  children.     Upon  this  point,  Poirp^- 
Mansfield,  founded  on  Carver  v.  Bnvlet,^^^j 
many  other  cases,  is  conclusive.    Such  en- 
dence  of  general  conduct  towards  the  chilA« 
of  far  less  impoitance  than  that  which  reUtfi 
to  the  nature  of  the  provision,  whether  ili« 
intention  be  found  in  the  instruments  cpn- 
laining  the   gifts,    or    in    extrinsic  circinB- 
stances.    The  general  conduct  of  the  donor 
towards  the  family,  particularly  towards  tbe 
children,  may  very  properly  be  wciijlicJ  ^ 
the  cimsideration  of   his  object  and  \v\(^' 
tion.      It   may  be  assumed   that  the  faiHer 
of  these  children  had  but  slender  mews  oi 
making  permanent  provision  for  ibem,  as  w 
two  of  the  three  marriages  he  provided  no- 
thing, and  in  the  third  only  agreed  to  payj^'; 
per  anntim  for  three  years;  and  the  Ma>i^'r^ 
report  states,  upon  the  authority  of  the  fatli« 
himself,  that  '*  the  grandfather  directed  ana 
controlled  the  children  with  an  authority  equal 
to  his  own,  and  that  he  was  referred  to  m  i" 
cases  of  the  marriages  as  the  person  <vb(^ 
consent  was  indispensably  necessary,  ao"  ^ 
the  principal  party  to  the  pecuniary  a''.""-^' 
menta."     Such  being  the  position  in  whicli  tJitj 

c  2~Ru6a.  &  MyU  301. 
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grandfather  had  placed  himself  with  respect  to 
the  ^raudchilHren,  ire  find  hhn  by  his  will 
making  prorisioos  for  them,  and  for  the  chil- 
dren of  his  ion,  not  jfiviii^  ihf  ip  certain  \egu- 
ries  of  which  they^  or  others  for  them,  miuht 
ht^reafter  regulate  the  disposal^  but  takin^^  upon 
himself  to  do  so  in  anticipation  of  their  mar- 
riajgfrs,  settling  the  sums  ^ven  so  as  best  to 
provide  for  them  and  for  their  children.  Upon 
the  marriage  of  Fredeiick,  the  ^grandfather 
appears  as  the  only  contracting  party  on  bis 
Mile  as  to  the  provision  to  be  made,  and  the 
itttlcment  recites  that  he.  as  grandfather,  had 
a;;ree(i  to  invest  the  suoa  stated.  Upon  the 
uirria^e  of  £dmund,  the  same  course  was 
fullowed,  though  the  same  words  were  not 
am]  iu  the  settlement,  hut  instead  of  investing 
the  sum  iu  the  name  of  trustees,  as  was  done 
oil  ihe  marriage  of  Frederick,  he  entered  into 
a  bund  to  pay  the  sum  agreed  to  be  settled  six 
moiitha  after  his  death.  Upon  the  marriage 
of  Eleanor  be  6rst  proposed,  as  appeared  from 
ihc  correspondence  set  forth  in  the  Master's 
rt^port,  to  bind  himself,  and  to  leave  the  sum 
agreed  upon,  by  bis  will ;  but  he  agreed,  in- 
stead of  that,  and  io  order  to  save  the  letracy 
(Wiy  to  his  family,  to  invest  it  with  certain 
haukers,  \Ybich  he  omitted  to  do.  In  all  these 
arrau^reojents,  the  sums  given  were  settled,  or 
if^rtcd  to  t)e  settled  as  nearly  as  possible,  in 
the  same  woy  as  he  had  provided  by  his  will, 
whicli,  Lord  Eldon,  in  Trimmer  r.  Buyne,^ 
feems  to  think  would  of  itself  be  sufficient  to 
titabli&h  the  character  of  a  portion.  That  the 
turns  settled,  or  agreed  to  be  settled,  were  por- 
tious  ia  every  sense  of  the  word,  cannot  be 
doubted \  ana  it  is  etiually  clear  thai  the  corres- 
p<)ii(iiii|f  sums  given  by  the  will,  though  diffe- 
reut  iQ  amount,  are  of  the  same  character. 
Truui  the  uecesiities  of  the  family,  or  from 
I>j>  own  free  choice,  or  probably  from  both, 
lieajsutDcd  the  task,  and  provided  portions  for 
ilje  children,  regarding  in  the  distribution  of 
{•i^  property,  tlie  number  of  those  who  stood 
•a  ibe  lame  degree  of  relationship.  This  task 
to  Qiidertuken,  he  in  the  first  instance  proposes 
^?  carry  into  effect  by  his  will,  but  on  the  inar- 
"^e  of  these  children  he  comes  forward  in 
l^toe  ioatances  to  perform,  and  iu  others  to 
"uxl  111 ui self  to  perform  in  part,  what  he  had 
wbiumed  the  office  to  do.  In  what  respect, 
'^rthe  purpose  of  trying  the  intention  of  the 
<>-'Oor,  does  this  cfnduct  differ  from  that  of  a 
'•itiier  ?  The  father,  as  well  as  the  grandfather, 
^^^  at  Uhcrly  to  make  what  distribution  he 
ihoii;Tiit  proper  of  his  property ;  but  having 
^iioe  made  the  distribution  by  giving  certain 
*|»«ns  to  each  child,  where  is  the  probability 
t.jai  on  the  marriage  of  the  children  there 
iciould  arise  any  intention  of  disturbing  the 
previous  aciieme  of  distribution,  and  giving  to 
^^'ii  child  the  sum  then  settled  in  addition  to 
wliai  bad  been  before  assigned  as  his  portion, 
^"^  the  ncceesary  prejudice  of  all  the  other 
f^iJldrtu?  jt  ia  to  avoid  such  consequences, 
*o  little  likely  to  be  intended  by  the  donor, 
Jhat  the  presumption  against  double  portions 


<  7  Vesey,  515—16. 


arises,  which,  though  it  may  in  some  instances 
defeat  the  intention  of  the  donor,  is  in  my 
opinion  calculated  in  general  to  effect  it. 

I  am  of  opinion  the  f^randfather  has,  as  to 
the  pecuniary  provisions  for  the  children  of  this 
family,  put  himself  in  loco parentit,  and  that  the 
instruments  themselves  prove  that  the  legacies 
and  sums  settled  were  iniended  as  portions; 
therefore  the  presumption  against  double  por- 
tions arises,  and  that  the  several  settlements  or 
agreements  on  the  marriages  of  the  children 
operate  as  ademptions  of  the  legacies.  Iu 
Ex  partH  /V^,c  Lord  ElHon  seems  to  allude  to 
the  possibility  that  such  second  portions  may 
be  treated  as  ademptions  pro  tanto.  Such  a 
limited  application  of  the  rule  would,  I  think, 
in  most  cases  carry  the  intention  of  the  testa- 
tor completely  into  effect.  I  am  not  aware, 
however,  of  any  case  in  which  that  has  been 
acted  upon,  but  as  a  doubt  has  been  suggested 
by  Lord  Eldon,  and  as  the  matter  has  not  been 
argued  before  me  upon  that  point,  if  counsel 
think  they  can  make  any  thing  of  it,  I  shall  l»e 
glad  to  hear  an  argument  on  it.  With  respect 
to  two  of  the  portions,  the  testator  at  the  lime 
of  his  death  was  onlv  under  an  obligation  to 
pay  them.  If  the  will  had  been  made  after  the 
obligation  had  been  incurred,  the  legacies 
would  have  been  in  satisfaction  of  the  obliga- 
tion. It  would  have  been  strange  if  the  will 
having  been  of  an  earlier  date,  the  obligation 
would  not  have  been  in  ademption  of  the  lega- 
cies. The  order  of  the  Hce  Chancellor  must 
be  reversed  so  far  as  it  is  inconsistent  with  this 
view  of  the  case,  and  with  costs. 

Mr.  iiefAell  (of  counsel  for  the  plaintiffs) 
asked  that  the  order  may  not  be  drawn  up  un- 
til he  had  time  to  coniiuer  with  his  clients  the 
suggestion  of  his  lordship  of  arguing  that  the 
settled  portions  were  only  ademptions  pro  tan* 
io  of  the  provisions  in  the  will. 

The  Jjord  Chancellor  assented,  and  further 
said,  "It  is  a  very  important  point;  I  have  no 
doubt  in  many  cases  the  rule  gives  double  por- 
tions ;  for  instance,  where  a  sum  of  6000/.  has 
been  given  by  a  will  as  a  portion,  the  rule  as  it 
stands  in  most  or  in  all  or  the  cases,  1  believe, 
is  that  a  much  less  sum  is  given  on  the  subse- 
(luent  marriage,  thou;;h  the  marriage  destroys 
the  gift  of  the  5000/.;  that  appears  to  me  pro*, 
bably  to  be  very  contrary  to  the  intention  of 
the  donor.  It  is  very  natural  he  should  not 
wish  the  party  to  have  both,  but  he  may  con- 
sider the  portion  as  a  performance  pro  tanlo 
of  the  irttenlion.  To  say  it  destroys  the  larger 
gift,  is,  in  all  probability  as  great  prejudice  to 
that  child,  as  it  would  be  to  the  others  to  con- 
sider that  both  portions  are  to  be  taken  out  of 
the  estate. 

The  point  was  argued  accordingly,  on  the 
23rd  of  January  last,  by  Mr.  Bethel!  and  Mr. 
Ijowndee  for  the  plaintiffs,  and  Mr.  Hxchardi 
for  Mrs.  Drake,  in  support  of  the  proposition 
of  partial  ademption  only  j  and  by  ftJr.  IFigram 
and  Mr.  G,  L,  Rustsll  for  the  supposed  rule  of 
total  ademption 

In  addition  to  (he  cases  cited  and  examined 


18  Vescy,  140.    gee  p.  151. 
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by  the  Lord  Chancellor  in  his  judgment,  the 
learned  counsel  also  cited  and  discussed  the 
follnwinif  cases  :—Ciark  v.  Lucy,  and  Pepper 
V  fFinefive,  both  in  8  Viner's  Abr.  pp.  154  and 
158;  and  both  favonnff  the  pro  tanto  ademp- 
tion ;  Husband  v.  Husband,  I  Vern.  95,  and 
Jesson  V.  Jesson,  2  Vera.  255  ;  fFard  v.  Lnnt, 

1  Pre.Ch  182;  /sard  \.  Hurst,  Freeman's  Rep. 
223 ;  Bellam  v.  Vthwutt,  I  Atk.  426,  (the  edTi- 
tor's  note);  Ellison  v.  Cookson,  2  Bro.  C.C.  30  ; 
Roome  v.  Roome,  3  Atk.  181 ;  Thelluson  v. 
fTood/ord,  4  Madd.  420;   Booker  v.  Mien, 

2  Russ.  &  Myl.  270;  and  Durham  v.  ff^harton, 

3  Myl.  &  K.  479,  and  S.  C,  on  appeal,  3  Clark 
&  F.  146. 

Pym  V.  Lochyer,  Sittings  at  Lincoln's  Inn. 
June,  1841. 

[The  Lord  Chancellor's  final  judgment  mil 
be  given  in  our  next  number.] 


^itt  Cdanrellor'if  Court. 

PRACTICE. — ADVANCING  CAUSE  FOR  HEiRINO. 

ff  it  is  apparent  that  considerable  injury  may 
t»e  done  to  a  party  by  the  hearing  of  a  cause 
being"  delayed,  and  that  no  great  detriment 
trill  accrue  to  the  other  suitors  of  the  Court 
by  its  being  advanced,  the  Court  will 
order  it  to  be  heard  at  an  early  day, 
although  an  application  for  the  purpose 
may  be  opposed  by  the  other  parties  to  the 
cause,  and  a  suit  may  be  pending  in  ano- 
ther Court,  the  decree  tn  which  might 
render  further  proceedings  unnecesnary,  ^ 

The  bill  in  this  case  was  filed  for  the  per- 
formance of  certain  articles  of  partnership,  en- 
tered into  between  the  defendant  and  the  late 
father  of  the  plaintiff,  whereby,  as  it  was  al- 
leged on  the  part  of  the  plaintiff,  the  defen- 
dant agreed,  on  the  decease  of  the  plaintiff's 
father  to  take  the  plaintiff  into  partnership 
With  him  in  the  place  of  his  father.  The  de- 
fendant denied  that  there  was  any  such  agree- 
ment, and  had  filed  a  bill  for  the  purpose  of  im- 
leaching  the  articles,  which  he  had  marked  to 
e  heard  at  the  Rolls,  and  a  motion  was  now 
made  on  the  part  of  the  plaintiff  to  have  his 
cause  advanced  to  be  heard  at  an  early  day. 

K.  Bruce  and  Craig  for  the  plaintiff,  said, 
that  it  was  important  for  his  interest  that  he 
should  be  admitted  into  the  partnership  as  soon 
as  possible,  in  order  that  he  might  learn  the 
business,  which  was  that  of  a  brewer.  It  was 
also  essential  that  the  cause  should  be  heard 
speedily,  for  otherwise  the  term  for  which  the 
agreement  was  to  subsist  might  run  out,  and 
then  there  conld  be  no  decree.  Hoyle  v.  Lire- 
sey,  1  Mer.  381.  The  plaintiff's  bill  was  filed 
in  February,  1840,  and  the  answer  put  in  in  the 
May  following,  and  yet  the  defendant's  bill  at 
the  Rolls  for  impeaching  the  articles  was  not 
filed  till  December,  1840,  so  that  it  was  a  mere 
pretence  to  say  that  the  defendant  ever  ex- 
pected that  6ause  to  be  heard  first.  In  Hut- 
chinson  v.  Stephens,  2  Myl.  &  Cr.  452,  the 


e; 


Chancellor  observed,  it  was  strange  to  say  that 
the  plaintiff  had  such  a  vested  interest  in  the 
unavoidable  delays  of  the  Court  that  he  was 
entitled  to  prevent  the  cause  coming  oo  till  all 
the  causes  which  had  been  set  down  before  it, 
— and  which  might  he  long  litigated  cauaes,— 
should  have  been  disposed  of,  and  that  obser- 
vation  was  strictly  applicable  to  the  preseot 
case.  In  fact,  the  only  question  was  whether 
by  taking  it  out  of  its  turn,  the  interests  of  the 
other  suitors  were  likely  to  be  prdndiced. 

fFigram  and  Ede,  for  the  defendant  Hall, 
contended  that  there  was  no  good  reason  for 
taking  the  cause  out  of  its  turn,  and  it  was  very 
desirable  that  the  decision  of  the  Master  of  the 
Rolls  should  first  be  obtained  in  the  other 
suit ;  for  if  the  articles  were  declared  void,  the 
hearing  of  this  suit  wotild  he  unnecessan. 
The  business  was  being  carried  on  by  the 
trustees  appointed  bv  the  plaintiff's  father,  sod 
it  was  not  pretended  that  any  complaint  coold 
be  made  against  them  on  the  ground  of  mis- 
management, so  that  the  plaintiff's  interests 
were  not  likely  to  suffer  by  the  delay  of  a  fev 
months  in  the  hearing  of  this  cause.  It  waf 
clear  also  the  plaintiff  was  not  originally  » 
anxious  for  a  decision,  for  he  attained  tweotT- 
one  in  April,  1839,  and  did  not  file  his  bill  till 
April  1840. 

Richards  and  Chandless,  Stuart  and  Stetesi, 
for  the  trustees  and  the  other  defendants. 

The  Fice  Chancellor  said  he  thought  this 
was  a  case  where,  having  regard  to  the  general 
interests  of  the  suitors,  he  might  advance  the 
[  cause.  The  House  of  Lords  was  constantijr  ia 
the  habit  of  advancing  causes,  where  particniir 
circumstances  seemed  to  require  it,  and  he  did 
not  think  a  different  rule  ought  to  prevul  else- 
where. It  was  objected  that  the  suit  pendio; 
before  the  Master  of  the  Rolls  was  for  the 
purpose  of  putting  an  end  to  the  agreeoeBt. 
but  the  question  was  whether  that  suit  had 
been  brought  fonvard  in  such  a  loanner  ij 
entitled  the  plaintiff  in  it  to  prevent  thb  sait 
from  being  heard,  and  His  Honor  said  he  U 
not  think  it  had,  for  the  plaintiff  did  not  iil( 
his  bill  till  December  1840.  WvlIl  regard  t^ 
the  suit  now  under  consideration,  he  thoosLs 
there  was  no  reason  for  complaining  of  deli) 
on  the  part  of  the  plaintiff,  who  only  attained 
twenty-one  in  April,  1839,  and  filed  his  bill  ia 
the  February  following,  and  he  should  there- 
fore make  the  order,  the  [Aaintiff  paying  tb 
costs  of  the  application. 
Eretts  V.  Hall  and  others,  June  14tb,  18^1 
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\Vj£  believe  we  have  in  the  present  and  a  re- 
cent number  given  the  names  of  all  the  law- 
yers in  the  New  Parliament.  We  are  oblige 
by  the  information  received  on  this  subject. 

We  are  not  aware  of  any  proceedings,  r^ 
lating  to  the  "  Attorney's  Clerks'  Prixc  Fuad." 

We  hope  to  find  room  for  se?eral  deferred 
letters  in  our  next  Number. 
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SATURDAY,  JULY  31,  1841. 


— ^—  *'  Qaod  magis  ad  N0« 

Pertinetf  et  oeicire  malum  eft,  agitaiiius. 


HOKAf. 


SHOULD    TfaE     ENFRANCHISEMENT 
OF  COPYHOLDS  BE  COMPULSORY? 


The  Copyhold  Act  of  the  last  session  has 
brought  more  immediately  under  public 
consideration  the  question  whether  the  en- 
franchisement of  copyholds  should  be  com- 
pulsory on  lord  and  tenant,  one  or  either. 
We  have  already  repeatedly  expressed  our 
opinion  that  it  should  be  compulsory  on 
tiie  lord ;  and  we  have,  in  former  volumes, 
brought  forward  our  evidence  to  support  our 
opinion  at  considerable  length.  We  have 
no  doubt  that  much  good  will  be  done  under 
the  present  act :  commutation  of  the  lord's 
rights,  which  it  has  introduced,  if  it  be  ex- 
tensively adopted,  will  indeed  be  the  best 
preparatory  step  towards  a  general  enfran- 
chisement that  we  can  conceive,  by  reliev- 
ing the  copyhold  tenure  of  its  arbitrary  inci- 
dents, and  reducing  them  to  a  certainty  in 
vahK  which  can^  easily  estimated,  and  the 
payment  of  which  can  be  easily  adjusted.  So 
far,  then,  so  well ;  but  we  must  not  abandon 
the  principle  for  which  we  have  always  con- 
tended, and  for  which,  we  believe,  there  will 
shortly  be  a  very  general  demand  throughout 
the  country. 

We  revert  to  the  subject  now,  because 
we  shall  take  every  opportunity  of  reiterating 
our  opinion  when  occasion  arises ;  and  we 
find  the  occasion  in  the  publication  of  one 
of  the  many  editions  of  the  Copyhold  Act, 
in  which  a  contrary  opinion  is  avowed.  The 
work  to  which  we  allude  is  by  Mr.  Caswall,* 


•  A  Treatise  on  Copyholds  and  Copyhold 

TQt.  x^«.— jfo.  667. 


who  has  filled  the  office  of  steward  of  tlid 
manors  of  the  Courts  of  the  Bishop  of  Salis- 
bury. This  gentleman,  in  his  preface,  ad- 
mits the  present  deterioration  of  copyhold 
lands—"  lack  of  timber,  and  general  appear- 
ance of  decay." 

"  But  let  any  man  consider,"  he  continues, 
"  how  this  property  is  usually  managed,  espe- 
cially in  ecclesiastical  and  collepate  manors, 
and  he  will  see  that  the  fault  lies  not  so  mucli 
in  the  system,  whi(*h  he  is  too  apt  to  condemn 
without  a  hearing,  as  in  the  strange  out-of-the- 
way  fashion  in  which  it  is  worked  out.  For 
example,  to  a  manor  or  number  of  manors  of 
the  above  description,  a  steward  is  appointed* 
usually  a  professional  man,  who  resides  at  a 
distance.  He  goes  down  periodically,  or  at 
irregular  intervals,  to  hold  a  court,  and  hears 
of  the  property,  during  the  few  minutes'  in- 
terval of  business  that  may  occur,  just  as  much 
as  the  parties  principally  interested  chuse  to 
tell  him.  It  is  in  the  nature  of  all  things 
human,  if  neglected^  to  fall  to  decay,  and 
copyhold  lands  do  not  claim  exemption  from 
the  common  lot<  But  only  let  lords  of  manors 
set  to  work  in  earnest,  and  bestow  ordinary 
care  upon  these  estates,  and  they  will  soon 
become  creditable  to  themselves,  and  not  less 
so  to  those  holding  under  them.  *  *  It  is 
only  from  not  having  their  attention  so  directed, 
that  lords  and  stewards  have  gone  on  from 
generation  to  generation  ufUhout  maintaining' 
/or  copyhold  lands  that  fwrward  position  in  the 
march  of  improvement  which  might  fairly  have 
been  expected  fi-om  them.'*  pp.  x,  xi. 

Now,  admitting  that  it  is  quite  clear  that 
lords  of  manors  and  their  stewards  neglect 
their  rights  (which  has  been  disputed  by 
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some,  who  consider  they  are  sufficiently  on 
the  aleit  to  enforce  them)  we  conceive  there 
is  a  very  insufficient  reason  for  the  admitted 
decay  and  dilapidation  of  the  lands.  If  it 
is  not  the  lord's  interest  to  look  after  these 
lands,  it  is  surely  the  tenants',  and  why  do 
they  not  improve  their  lands  ?  Why  do  they 
allow  them  to  fall  into  decay  ?  SimplyVhe- 
cause  if  they  improve  them,  the  improve- 
ment, or  a  portion  of  it,  is  enjoyed  hy  others, 
according  to  the  vice  of  the  tenure  ;  hecause 
the  rights  of  the  respecti\'e  parties  are  un- 
certain and  unsettled,  and  hecause  a  man, 
before  he  lays  out  his  money,  wishes  to  be 
certain  that  he  shall  reap  the  benefit  of  the 
outlay.  It  is  to  this  cause,  and  not,  as  we 
think,  to  any  want  of  looking  after,  that  the 
comparative  unimproved  state  of  copyhold 
lands  is  to  be  traced. 

Mr.  Caswall  then,  in  the  body  of  his 
work,  enters  more  fully  on  the  subject. 
After  giving  the  Report  of  the  Select  Com- 
tnittee  of  1838  (in  favour  of  the  compulsory 
principle)  at  length,  he  sets  it  very  quietly 
aside  by  the  following  remark  :  — "  It  would 
be  invidious  to  u$e  harsh  terms  in  speaking 
of  the  above  Report,  prepared  as  it  was  by 
respectable  and  independent  country  gen- 
tlemen, who  grattritottsly  gave  up  their  time 
and  attention  to  a  (to  them  probably)  dull 
and  uninteresting  subject." 

Now  how  Mr.  Caswall,  having  the  Report 
ftod  the  Minutes  of  Evidence  of  the  Com- 
mittee before  him,  comes  to  this  conclusion, 
we  cannot  divine.  These  "  respectable  and 
independent  country  gentlemen  **  who  thus 
gave  up  their  time  to  this  "  dull  and  ttnin- 
teresting  subject,"  was,  as  appears  by  the 
document  which  he  quotes.  Sir  John  (now 
Lord)  CampbeU,  the  then  Attorney  General, 
in  the  chair.  Sir  Robert  Peel,  Sir  James 
Orahuia,  Mr.  Duckworth,  Mr.  Hayter,  Mr. 
Aglionby,  Mr.  Shaw  X^fevre,  Mr.  Stewart 
end  others,  who  can  hardly  be  said  to  belong 
to  the  class  of  country  gentlemen.  We  are 
not,  therefore,  disposed  to  have  the  Report  of 
the  Committee  set  ajeide  after  this  summary 
fashion. 

We  are  glad,  however^  to  find  Mr.  Cas- 
wall, a  little  fortfaer  on»  himself  admitting 
the  necessity  (^  the  co&^alsory  prinetple 
being  applied  to  some  kihds  of  copyhold  in- 
cidents. 

"  I  think  the  principal  grievance  in  copy<^ 
hold  tenures  are  heriot3  and  arbitrary  fines ; 
and  (  should  be  glad  to  see  the  first  removed 
f  A  toto,  and  the  latter  reduced  to  a  fine  certain, 
either  by  the  plan  suggested  by  Mr.  Rouse,  or 
by  the  commutation  proposed  by  the  Lord 
Hedesdale, — givuig  parties  the  option  to  select 
oue  or  the  other,  as  convemencc  or  fancy 


may  dictate :  thut  far,  after  much  eontidert- 
thn,  and  perhaps  rather  in  caniradirtioH  to  my 
previoutty  expressed  opinions,  I  am  fcilimg  h 
ftdaocate  cvrnputsortf  enfranchisement ;  but  far- 
ther than  this  1  think  it  is  utterly  uncalled  for, 
mexpedient,  and  unjust."  p.  94. 

Mr,  Caswall  h  willing,  therefore,  to  make 
the  ©ommutatioft  portion  of  the  (k)pyhold 
Act  compulsory  on  the  lord,  which  is  cir- 
rying  the  principle  of  compulsion  furdier 
than  it  is  carried  by  the  present  act;  and 
we  are  quite  satisfied,  that  after  some  fur- 
ther consideration,  he  will  see  that  if  the 
parties  wish  a  complete  enfranchisement, 
and  will  pay  the  lord  the  fair  value  of  hb 
rights,  they  should  be  able  to  obtain  an  en- 
franchisement, especially  when  we  find  him 
in  the  same  page  expressing  the  foUowiOj; 
opinion  t — 

'*  it  is  a  dear  and  proud  privilege  to  stand 
upon  our  native  soil,  subject,  under  the  biws 
of  the  realm,  to  the  beck  and  interference 
of  no  earthly  man,  and  this  can  only  be 
under  that  best  of  titles,  prkbuold.**  p.  94. 

When,  therefore.  Mr.  Caswall  takes  upon 
himself  the  championship  of  the  oopyhold 
tenure,  we  think,  he  need  not  go  further  thw 
his  own  book  to  satisfy  himself  of  the  un- 
soundness of  his  cause.  Indeed,  in  writing 
it,  he  appears  to  us  to  have  converted  himself. 
We  are  for  no  violation  of  the  laws  of  pro- 
perty--no  spoliation  of  private  rights;  bat 
we  do  think  that  the  copyhold  tenure  is  in 
many  ways  a  public  grievance*  aad  that  if 
a  proper  compensation  is  given  to  the  lord, 
he  should  be  obliged  to  cacfaaQgeit  **  for 
the  best  of  tenures,-*- freehokL^ 


seari:;hes  for  judgments 

AFTER  IST  OF  AuSUOT,   184K 

Wb  have  already*  stated  what  we  conceive 
to  be  the  correct  rule  with  respect  to  searches 
for  judgments  previous  to  the  1st  of  August 
1S41 ;  but  after  that  period,  a  new  rule  will 
obtain,  which  it  will  be  useful  for  oor  readets 
to  bear  in  mind.  We  shall,  therefore,  en- 
deavour to  state  the  law  on  the  subject. 

By  statute  1  &  2  Vict.  c.  1 10.  s.  19,  no 
judgment  of  any  of  the  Superior  Courts,  o«r 
any  decree  or  order  in  any  Court  of  £<)aiij. 
Bor  any  order  in  bankruptcy  or  lunacy,  ^hall, 
by  vir4ue  of  that  ac<,  afi^ect  any  land^,  tene- 
ments or  hereditaments  as  to  purchasei?, 
mortgagees,  or  creditors,  unless  and  until  a 
memorandum  or  minute  containing  the  name, 
and  the  usual  or  last  known  place  of  abode. 


•  See  21  L.  0.22,  IJ6,  167. 
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and  the  title,  trade,  or  profenion  of  the  per* 
son  whose  estate  is  intended  to  be  affected 
thereby,  and  the  Court  and  the  title  of  the 
cause  or  matter  in  which  such  judgment, 
decree,  order  of  rule  shall  hare  been  ob* 
tained  or  made,  and  the  date  of  such  judg- 
ment, decree,  order  or  rule,  and  the  amount 
of  the  debt,  damages,  costs  and  monies  there- 
by recovered,  or  ordered  to  be  paid,  shall  be 
left  with  the  Senior  Master  of  the  Court  of 
Common  Pleas  at  Westminster,  who  shall 
forthwith  enter  the  same  particulars  in  a 
book,  in  alphabetical  order,  hj  the  name  of 
the  person  whose  estate  is  intended  to  be 
affected  by  snch  judgment,  decree,  order  or 
mle,  and  such  officer  shall  be  entitled  for  any 
such  entry  to  the  sum  of  5«.,  and  all  persons 
shall  be  at  liberty  to  search  the  same  book 
on  payment  of  the  sum  of  \s. 

By  Stat.  3  &  4  Vict.  c.  82,  s.  2,  reciting 
s.  19  of  1  &  2  Vict  c.  1 10.  and  that  doubts 
had  been  entertained  whether  a  purchaser, 
mortgagee,  or  creditor  having  notice  of  any 
such  judgment,  decree,  order  or  rule  as 
aforesaid,  would  not  in  equity  be  affected 
thereby,  notwithstanding  such  a  memoran- 
dum or  minute  of  the  same,  as  in  the  said 
act  is  mentioned,  might  not  have  been  left 
vith  the  Senior  Master  of  the  Common 
Pleas,  enacts  "  that  no  such  judgment,  de- 
cree, order  or  rule  as  aforesaid,  shall,  by  virtue 
of  the  said  act,  affect  any  lands,  tenements, 
or  hereditaments,  at  law  or  in  equity,  as  to 
purchasers,  mortgagees,  or  creditors,  unless 
and  until  such  a  memorandum  or  minute  as 
in  the  said  act  in  that  behalf  mentioned, 
ihall  have  been  left  with  the  Senior  Master 
of  the  said  Court  of  Common  Pleas  at  West- 
minster, any  notice  of  any  such  judgment,  de- 
cree, order  or  rule,  to  any  such  purchaser, 
mortgagee,  or  creditor,  in  anywise  notwith- 
standing." 

By  Stat.  2  Vict.  c.  11 ,  a.  1 ,  tlie  docketting 
of  judgDoents  is  abolished  from  the  time  of 
the  passing  of  the  act  (4th  of  June  1839) 
and  by  s.  2  it  is  enacted,  that  no  judg- 
ment already  docketted  shaJI.  after  the  diet 
of  August  1841,  affect  any  lands,  tene- 
ments, or  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered 
nuder  1  &  2  Vict.  o.  110;  and  by  s.  4,  it 
is  enacted,  that  all  judgments,  &c.  which 
shall  have  been  registered  under  statute 
1  &  2  Vict.  c.  110.  or  which  shall  here- 
after be  so  registered,  shall,  after  the  ex- 
piration of  fire  years  from  the  date  of 
the  entry  thereof,  be  null  and  void  against 
lands,  tenements,  and  other  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors, 
unless  a  fresh  memorandain  is  left  withia 


five  years  before  the  right  of  the  purchasers, 
&c.  accrued. 

It  will  therefore  be  unnecessary,  after  the 
1st  of  August  1841,  to  search  the  dockets 
for  judgments,  and  the  search  in  the  registry 
of  the  Common  Pleas  will  commence  with 
the  1st  of  October  1838,  or  (after  the  1st  of 
October  1843,)  with  the  commencement  of 
the  five  years  preceding  the  time  of  search. 
This  search  will  disclose  all  judgment^ 
rules,  decrees,  orders  and  lUes  pendentes, 
which  last  are  indexed  in  a  separate  1;K)ok« 
Whenever  it  is  expedient  to  search  for  judg- 
ments against  any  other  person  than  the 
vendor,  (and  this  on  account  of  the  short- 
ness and  increased  facility  of  the  search, 
will  be  done  more  often  than  formerly)  the 
search  should  not  be  dispensed  with  on  the 
ground  that  such  person  had  no  interest 
in  the  premises  within  five  years  preceding 
the  time  of  search  ;  for  the  right  of  a  judg- 
ment creditor  may  be  kept  alive  for  a  much 
longer  period.  But  the  search  in  no  case 
need  be  carried  back  more  than  five  years .^ 

I'he  alteration  in  the  law  is  thus  also 
shortly  stated  by  Sir  £.  Sugden.«  "  By 
2  Vict.  c.  1 1,  8.  2,  it  is  provided  that  no 
judgment  already  docketed  under  the  act  of 
Will.  &  Mary  shall,  after  Ist  of  August 
1 84 1 ,  affect  any  purchasers,  mortgagees,  or 
creditors,  unless  and  until  such  memoran- 
dum thereof  as  is  prescribed  by  the  1  &  ^ 
Vict.  c.  110,  is  left  with  the  Senior  Master 
of  the  C.  P. ;  so  that  in  a  short  time  it  will 
be  necessary  to  search  the  new  register  only ; 
and  it  is  further  provided  (s.  4),  that  all 
judgments,  decrees,  rules  or  orders,  which 
had  been  registered  under  1  &.  2  Vict  c  1 1(), 
or  which  thereafter  should  be  so  registered, 
are,  in  order  to  bind  purchasers,  mortgagees, 
or  creditors,  to  be  again  registered  every 
five  years."  The  result,  therefore,  will  be, 
that  after  the  1st  of  August  1841,  the  search 
will  in  any  case  be  confined  to  five  years.'' 


NOTES  ON  EQUITY. 


PRODUCTION  OF  DOCUMENTS. 

If  the  title  of  the  plaintiff  is  denied  by  the  an- 
swer, be  is  not  entitled  to  the  production  of 
any  of  the  documents  in  the  defeadant's  cus- 
totiy,  except  such  as  will  show  his  title.  This 
lias  been  decided  by  Lord  Cottenhum,C.,  in  the 

cases  of v.  Flint,  end  in  Adams  v.  Fisher , 

3  Mfl.  &  Cr.  526.  Tiie  same  principle  has 
been  followed  by  the  Vice  Chuncellor  in  a  late 
case,  in  which  the  judgment  was  as  follows. 


b  1  Jarm.  Byth.  1 10,  dd  edit, 
c  2  Sug.  V.  h  P.  403,  cd   10. 
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"It  will  lie  seen  that  if  the  defendaot  says  mere- 
ly that  he  believes  that  the  documents  will  not 
shew  the  plaintiff's  title,  this  will  not  be  suffi- 
cient:—Let  me  put  this  case.  Suppose  that 
a  person  claiming  to  be  a  creditor  of  a  tes- 
tator,  had  filed  a  bill  against  the  executor,  and 
said  that  he  was  a  creditor,  and  that  the  exe- 
cutor had  got,  in  his  possession,  all  the  papers 
and  writings  that  ever  belonged  to  the  tes- 
tator,  and,  if  they  were  produced,  it  would 
appear  that  he  was  a  creditor ;  and  that  the 
executor,  by  his  answer,  denied  the  assertion 
that  the  plaintiff  was  a  creditor ;  and,  more- 
over, went  on  to  state  that  he  had  all  the 
papers  of  the  testator  in  his  possession,  but 
denied  that  any  of  them  would  make  out  the 
fact  that  the  plaintiff  was  a  creditor ;  could 
this  Court  order  all  or  any  of  those  papers  to 
be  produced  ?  And  yet  it  is  perfectly  possible 
that  it  might  be  all  fallacious,  and  that  the  de- 
cuments,  if  they  were  produced,  would  prove 
the  plaintiff's  case.  What  influences  my  mind 
most,  is  that  passage  in  the  answer  in  which 
Ihe  defendant  has  not,  in  my  opinion,  averred, 
with  sufficient  positiveneas,  that  the  documents 
would  not  make  out  the  plaiotiff's  case.  I 
confess  that  though,  for  many  purposes,  what 
a  defendant  states  on  his  belief  is  considered 
as  substantially  putting  the  fact  in  issue  ;  yet, 
where  the  question  depends  on  the  materiality 
of  the  documents  with  respect  to  their  con- 
ienUt  if  the  defendant  does  not  choose  to 
Bwear,  positively,  as  he  might,  and  as  he  would 
be  perfectly  justified  in  doing  if  he  had  read 
them  through,  and  was  satisfied  in  his  own 
mind,  that  they  did  not  contain  that  which 
Would  make  out  the  plaintiff's  case,  but  thinks 
proper  to  admit  the  documents  to  be  in  bis 
possession,  and  then  to  state  (in  the  manner  in 
which  this  defendant  has  done)  thut  he  merely 
believes  that  they  will  not  make  out  the  plain- 
tiff^s  case,  I  cannot  but  think  that  the  defen- 
dant does  place  the  matter  in  such  a  situution 
as  to  make  it  consistent  with  the  fair  investi- 
gation of  the  truth  and  justice  of  the  case  that 
the  documents  should  be  produced.  And  it  is, 
therefore,  on  account  of  the  particular  mode 
.  in  which  this  answer  is  framed,  that  I  think 
ihe  books  ought  to  be  produced.  Bannaline  v. 
Leader^  10  8im.  230.  A  defendant,  who,  in 
his  answer,  refers  to  a  deed  in  the  words  ''  as 
by  the  said  indenture,  when  produced^  will  ap- 
pear," must  produce  it  for  the  inspection,  &c. 
of  the  plaintiff,  although  he  does  not  crave 
leave  to  refer  to  it."  H^elford  v.  Siainthorpe, 
2  Beav.  58?. 


THE  PROPERTY  LAWYER. 


COMfTRUCTION  OP  2  &  3  Vict.  c.  29. 

Wb  have  very  recently  alluded  to  the  pro- 
per conetruction  of  stat.  2  &  S  Vict.  c.  29, 
(eee  ante,  p.  225)  under  which  an  execution 


against  the  lands  and  tenements  and  goods 
of  a  bankrupt,  executed  before  the  date  of 
the  fiat,  shall  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy,  provided  the  person 
at  whose  suit  the  execution  was  issued  had 
no  notice.  Under  this  statute,  it  has  fur- 
ther been  held  that  where  a  trader  com- 
mits an  act  of  bankruptcy,  hy  procuring 
his  goods  to  be  taken  in  execution,  with 
intent  to  defeat  or  delay  creditors,  the 
execution,  although  levied  bond  fide  by  the 
judgment  creditor,  is  not  protected  by  the 
statute.     Mr.  Baron  Parke  said  : 

"  I  entertain  no  doubt  in  this  case  that  the 
true  meaning  of  the  act  of  parliament  b  as  is 
contended  for  bv  the  plaintiffs.  The  object 
of  the  sutute  2  &  3  Vict.  c.  29,  as  appears  by 
the  recital,  was  similar  in  principle  to  that 
contemplated  by  the  statute  6  Geo.  4.  c.  16, 
s.  81.  By  the  act  of  Geo.  4,  all  transactiooi 
entered  into  with  the  bankrupt,  more  than 
two  months  before  the  issuing  of  the  fiat,  were 
declared  to  be  valid,  notwithstanding  any  prior 
act  of  bankruptcy  committed ;  provided  the 
person  so  dealmg  with  the  bankrupt  had  not 
notice  of  the  bankruptcy.  The  effect  of  the 
statute  2  &  3  Vict.  c.  29,  is  to  destroy  the  rela- 
tion of  the  title  of  the  assignees  to  the  act  of 
bankruptcy,  not  only  in  cases  where  the  tmo- 
saction  was  more  than  two  months  before  the 
fiat,  but  as  to  all  bondjide  transactions  prior  to  , 
the  fiat.  But  it  is  obvious  that  all  the  legisla- 
ture meant  to  do,  was  to  prevent  trantactiom 
which  otherwise  were  valid  from  being  ion- 
lidated  by  a  prior  act  of  bankruptcy.  Here 
the  transaction  is  invalid  in  itselr,  and  there- 
fore void.  It  is  a  parallel  case  to  the  deliverr  | 
of  goods  by  way  of  fraudulent  preference,  is 
contemplation  of  bankniptcv,  which  is  invaUd  ' 
as  against  the  assignees,  although  the  party  | 
receiving  them  may  not  be  cognizant  of  the  i 
dishonest  intention  of  the  bankrupt.  Indeed, 
it  may  be  doubted  whether  this  is  a  case  whid 
comes  within  the  meaning  of  the  words  "^m 
fide  executed  and  levied,"  which  may  reason- 
ably be  construed  to  mean  where  there  is  bm 
fides  in  both  parties :  but  however  this  be,  it  is 
clear  that  the  statute  only  meant  to  protect 
valid  transactions,  and  to  prevent  them  from 
being  affected  by  a  prior  act  of  bankruptcr : 
here  the  execution  itself  is  the  act  of  bank- 
ruptcy. No  doubt  there  must  be  a  conversioD 
after  the  title  of  the  assignees  has  accrued; 
that  is,  after  the  act  of  bankruptcy ;  aod  if 
that  be  complete  onW  iipon  the  seizure,  tbere 
was  a  sufficient  proof  of^  a  conver&ioo  by  tbe 
subsequent  sale.  As  soon  as  the  goods  irere 
in  the  hands  of  the  sheriff,  they  became  ibe 
property  of  the  assignees,  and  they  were  con- 
verted by  the  subsequent  sale.  The  rule  must 
therefore  be  discharged."  Rule  discharged. 
Hail  V.  fTallace,  7  M.  &  W.  353. 


Digitized  by 


Google 


Estaies  TaiL^Duent(uling  Aisuraneei.-^Changei  in  the  Law. 


361 


ESTATES  TAIL.— DISENTAILING 

ASSURANCES. 

In  a  release  made  and  executed  during  the 
present  month,  J,  B.  is  the  tenant  for  life,  (and 
protector)  of  the  first  part,  C.  Z>.  the  eldest 
son  and  heir  of  the  hody  of  A,  B,  of  the  second 
part,  and  E.  F.  (the  purchaser;  of  the  tliird 
part.  The  purport  of  the  deed  is  to  defeat 
and  destroy  the  estate  tail  and  all  remainders, 
reversions,  ike.  and  to  convey  the  lands  to  the 
pan  ba^er  in  fee.  It  proceeds  to  show  that  A,  B, 
(accnrdinj^  to  his  estate  and  interest  &c.)  and 
aUo  C.  />.,  (w'.th  the  consent  and  approbation 
of  A,  B  testified  &c.)  in  pursuance  of  an  act 
of  parliament  passed  in  the  third  and  fourth 
years  of  the  reij^n  of  his  late  majesty  King 
NVilliam  the  Fourth,  intituled  '*  An  Act  for  the 
AboIitidD  uf  Fmes  and  Recoveries  and  for  the 
substitution  of  more  simple  modes  of  assu- 
rance," did  grant,  bargain,  tell,  dispose  of, 
alien,  release  and  confirm  unto  E,  F,)  in  his 
actual  possession  &c.  by  leate/or  a  year — and 
hiii  heirs,  all  &c.  It  is  optional  to  adopt  the 
lease  for  a  year ;  or  the  provisions  of  the  recent 
statute,  see  p.  33,  vol.  22,  No.  654 ;  be  that  as 
it  may,  it  seems  to  be  expedient  rather  to  com* 
ply  with  the  provisions  of  the  statute  iq  that 
respect. 

A  correspondent,  therefore,  begs  leave  to 
tulunit  to  the  profession  that  It  is  inconsistent 
with  the  spirit  and  intent  of  the  first  men* 
tiooed  act  to  omit  the  words  bargain  and  sell, 
in  releases  or  grants,  made  by  tenants  in  tail, 
or  owners  of  estail  tail,  for  the  purpose  of  bar- 
ring them,  especially  as  it  is  enacted  '*  that 
eirery  actual  tenant  in  tail  shall  have  full  power 
to  dispose  of,  for  an  estate  in  fee  simple,  ab- 
solute, or  for  any  less  estate,  the  lands  en- 
uiied ;"  and  "  that  every  disposition  of  lands 
under  this  act  by  a  tenant  in  tail  thereof  shall 
he  effected  bv  some  one  of  the  assurances  (not 
being  a  will)  l>y  which  such  tenant  in  tail 
could  have  made  the  disposition,  if  his  estate 
were  an  esUte  at  law  in  fee  simple  absolute. 
Sec  lions  15  and  40,  3  &  4  W.  4.  c.  74. 

The  purchaser  of  an  estate  "  in  fee  simple 
absolute,"  would  never  think  of  omitting  the 
Words  **  bargain  and  sell,''  and  those  sections 
surely,  upon  a  principle  of  sound  interpreta- 
tion, cannot  limit  the  purchaser  in  his  release 
to  the  words  "  grant,  dispose  of,  release  and 
conlirm,"  and  in  his  grant,  to  the  words 
"grant,  dispose  of,  and  confirm,"  in  order  to 
paas  such  an  estate;  it  never  could  be  the  in- 
tention of  the  legislature  to  restrain  a  purcha- 
ser from  introducing  the  proper  words  of  con- 
veyance, for  the  statute,  merely  abolishes 
fines  and  recoveries,  and  enables  a  tenant  in 
tail,  or  owner  of  an  estate  tail,  to  make  an  efi- 
fectual  conveyance  of  his  property,  through  the 
introduction  of  suitable  words,  by  any  deed  in* 
rolled,  iu  the  same  manner  as  the  owner  of 
lauds  "in  fee  simple  absolute"  could  do. 

Y.  N.  N. 


CHANGES  IN  THE  LAW, 

IN  TUB  LAST  8BB8ION  OF  FARLIAHBNT. 
No.   XIV. 


BRIBBRT. 

4  &  5  Vict.  c.  57. 

An  Jet  /or  the  Prerentien  of  Bribery  ab 
Electiom.  [:22d  June  184 1 .] 

Evidence  uf  bribery  to  be  given  on  the  whole 
matter  without  first  proving  agency.  — Wherea» 
the  laws  in  being  are  not  sufficient  to  hinder 
corrupt  and  illegal  practices  in  the  election  of 
members  to  serve  in  Parliament ;  Be  it  enacted 
by  the  Queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  commons,  in  this  pre- 
sent Parliiiment  assembled,  and  by  the  autho- 
rity of  the  same,  that  whenever  any  charge  of 
bribery  shall  be  brought  before  any  select 
committee  of  the  House  of  Commons  ap- 
pointed to  try  and  determine  the  merits  of  any 
return  or  election  of  a  member  or  members  to 
serve  in  Parliament,  the  committee  shall  re- 
ceive evidence  upon  the  whole  matter  whereon 
it  is  alleged  that  bribery  has  been  committed ; 
neither  shall  it  be  necessary  to  prove  agency, 
in  the  first  instance,  before  giving  evidence  or 
those  facts  whereby  the  charge  of  bribery  is  to 
be  sustained  |  and  the  committee  in  their  rev 
port  to  the  House  of  Commons  shall  separately 
and  distinctly  report  upon  the  fact  or  facts  of 
bribery  which  shall  have  been  proved  before 
them,  and  also  whether  it  shall  have  been 
proved  that  such  bribery  was  committed  with 
the  knowledge  and  consent  of  any  sitting  mem- 
ber or  candidate  at  the  election. 


No.  XV. 

TRIAL  OF  CONTROVBRTBD  BLBOTIONB. 

4  &  5  Vict.  C.  58. 

An  Act  to  amend  the  Law  for  the  trial  of 
Controverted  Elections, 

mdJune,  1841.] 

24-2  rict.  c  38.  Recited  act  repealed, — 
Whereas  an  act  was  passed  in  the  session  holdea 
in  the  second  and  third  years  of  the  reign  of  her 
present  Majesty,  intituled  ''An  Act  to  amend 
the  Jurisdiction  for  the  Trial  of  Election  Peti. 
tions :"  And  whereas  the  provisions  of  the  said 
act  have  been  found  in  some  respects  defec- 
tive, and  it  is  expedient  therefore  to  repeal  the 
said  act,  and  to  enact  as  follows:  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  the  said  recited  act  shall' 
be  and  the  same  is  hereby  repealed,  except  as 
to  things  done  or  proceedings  commenced  un- 
der the  same  before  the  passing  of  this  act,  and 
which  may  be  dealt  with  or  proceeded  in,  and 
shall  have  the  same  effect,  as  if  the  said  act  had 
not  been  repealed. 

2.  Suspension  of  9  G,  4,  c.  22,  and  part  of  42 
G.  3,  c.  106,  and  47  G.  3,  e.  14.— And  be  it 
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enacted,  tbat  ao  act  passed  in  the  nmtli  year  of 
the  rei^Q  of  King  George  the  Fourth,  intituled 
"  An  Act  to  consolidate  and  amend  the  Laws 
relatinor  to  the  Trial  of  Controverted  Elections 
or  Returns  of  Members  to  serve  in  Parlia- 
ment,*' and  also  so  much  of  an  act  passed  in 
the  forty-second  year  of  the  reijfn  of  Kinjf 
George  the  Third,  intitule<i  "  An  Act  for  re- 

Sulatin;^  the  Trial  of  controverted  Elections  or 
Returns  of  Members  to  serve  in  the  United 
Parliament  for  Ireland,"  and  also  so  much  of 
an  act  passed  in  the  forty-sevenih  year  of  the 
reign  of  King  George  the  Third,  intituled  "  An 
Act  to  amend  several  acts  for  regulating  the 
Trial  of  controverted  Elections  or  Returns  of 
Members  to  serve  in  Parliament,  so  far  as  the 
same  relate  to  Ireland,"  as  requires  the  parties 
appearing  before  any  select  committee  to  in- 
terchange before  the  said  committee  lists  of 
the  votes  and  names  of  voters  to  which  either 
uf  the  parties  purposes  oad  intends  to  object, 
and  statements  in  wriiing  respecting  the  mat- 
ters which  either  of  the  said  panics  mean  to 
insidt  upon,  contend  for,  or  to  object  to,  or  as 
provides  tbat  no  witness  shall  be  called  or  ex- 
f^mined  to  any  th'ng  not  specified  in  such  lists 
or  statements,  shall  be  suspended^  and  be  of  no 
force  and  effect  until  the  end  of  the  second 
session  of  the  fir«t  Parliament  which  may  be 
called  after  the  dissolution  of  this  present  par- 
liament, except  as  to  any  thing  done  under 
either  of  the  said  acts;  but  this  enactment  shall 
not  revive  any  act,  or  part  of  any  act,  repealed 
by  the  secondly-recited  act. 

3.  fFhat  shall  be  desmed  electkn  pelithnx.-^ 
And  be  it  enacted,  that  every  petition  which 
shall  be  presented  to  the  House  of  Commons 
within  such  time  as  sliall  be  from  time  to  time 
limited  by  the  House,  complaining  of  an  un- 
due election  or  return  of  a  member  or  mem- 
bers, to  serve  in  Parliament,  or  complaining 
that  no  return  has  been  made  to  any  writ  issued 
fur  the  election  of  any  member  or  members  to 
serve  in  parliament  on  or  belore  the  day  on 
which  such  writ  is  made  returnable,  or«  if  such 
writ  be  issued  during  any  session  or  proroga- 
tion of  parliament,  th.it  no  return  has  been 
made  to  the  same  within  fifty-two  days  after  the 
day  on  which  such  writ  bears  date,  or  that  any 
return  is  not  according  to  the  requisition  of  the 
writ,  or  complaining  of  the  special  matters 
contained  in  any  such  return,  shall  be  deemed 
an  election  petition  ;  but  no  election  petition 
Ehall  be  received  by  the  House  unless  at  the 
time  it  is  presented  it  shall  be  subscribed  by 
some  person  claiming  therein  to  have  had  a 
right  to  vote  at  the  election  to  which  the  same 
shall  relate,  or  to  have  had  a  right  to  be  re 
turned  or  elected  thereat,  or  alleging  himself 
to  have  been  a  candidate  at  the  election. 

4.  Recogmzances  to  be  entered  into  by  peth 
iionert,-^And  be  it  enacted,  that  before  any 
election  petition  shall  be  presepted  to  the 
House,  tU^  person  or  persons  subscribing  the 
same,  or  some  one  or  more  of  them,  shall  per- 
personally  enter  into  a  recognizance  to  our 
Sovereign  Lady  the  Queen,  according  to  the 
form  given  in  ilie  schedule  (A.)  to  this  act  an- 
nexed, for  the  luui  of  one  thousand  pounds. 


wltkooe,  twA,  three,  orfourtufBrientsaretiei, 
eiihcr  in  the  same  recognixanca  or  in  sepsMe 
recognizances,  for  the  additional  sum  of  one 
thousand  pounds,  in  a  sum  or  sums  of  not  less 
than  two  hundred  and  fifty  pounds  each,  for 
the  payment  of  all  costs  and  expences  nluch 
any  Committee  of  the  House  selected  to  trf 
such  petition  in  the  manner  hereinafter  pro- 
vided shall  adjudge  to  be  payable  by  the  penoa 
or  persons  subscribing  the  said  petition,  and 
also  for  the  payment  of  all  costs  and  expences 
which  shall  become  due  from  the  person  or 
persons  subscribing  such  petition  to  any  WH- 
ness  summoned  in  his  or  their  behalf,  or  to 
any  party  who  shdl  appear  in  opposition  to 
such  petition,  in  ca.«c  such  petition  shall  be 
withdrawn  as  hereinafter  allowed. 

6.  Sure  tie t  to  make  affidavits  of  ssffinekcy, 
and  to  be  descrif»ed. — And  be  it  enacted,  thiit 
every  person  who  shall  enter  into  any  such  n- 
cognizance  as  surety  for  any  other  person  $iu!l 
testify  upon  oath  in  writing,  to  be  sworn  at  ilie 
time  of  entering  into  the  said  recognizaiirr, 
and  before  the  same  person  by  whom  bi»  re- 
cognizance shall  be  taken,  that  be  i:i  seized  or 
possessed  of  real  or  personal  estate,  or  both, 
above  what  will  satisfy  his  debts,  of  the  clear 
value  of  the  sum  fur  which  he  shall  be  hound 
by  his  said  recognizance,  and  every  such  affi- 
davit shall  be  annexed  to  the  rccognizanre; 
and  that  in  every  such  recognizance  shall  l>e 
mentioned  the  name  and  usual  place  of  ren- 
(ience  of  the  persons  proposed  to  become  sure- 
ties  as  aforefaid,  with  such  other  description  of 
the  proposed  sureties  as  may  be  sufiicient  to 
identify  them  easily, 

6.  'Examiner  qf  recognizances  to  be  op- 
pointed. — And  be  it  enacted,  that  the  ^'pcaker 
of  the  House  of  Commons  shall  appoint  a  fit 
person  to  be  examiner  of  recognizances ;  aud 
every  person  so  appointed  shall  hold  his  oQce 
during  the  pleasure  of  the  Speaker,  and  (bail 
execute  the  duties  of  his  oRice  conformably  to 
such  directions  as  he  may  from  time  to  time 
receive  from  the  Speaker. 

7-  Proeision  for  temporary  (Usabilitp  »/  «• 
nminer. — And  be  it  enacted,  that  in  case  of  the 
Illness,  temporary  disability,  or  unavoidaM« 
absence  of  the  examiner  of  recognij  nee j, 
the  Spe.iker  may  appoint  a  fit  person  to  per* 
form  the  duties  of  examiner  of  recognizances 
during  such  illness,  disability  or  absence ;  and 
the  person  so  appointed  shall,  while  perform- 
ing such  duties,  have  all  the  powers  and  be  sub- 
ject to  all  the  provisions  herein  contained  con- 
cerning the  examiner  of  recognizances. 

8.  How  recognizances  are  to  be  entered  «'<'• 
— And  be  it  enacted,  that  every  recogniiaoce 
herein-before  rec^uired  shall  be  entered  into, 
and  every  affidavit  herein-before  reouired  sball 
be  sworn  before  thie  examiner  of  rccojjniz- 
ances,  or  one  of  her  Majesty's  justices  of  the 
peace ;  and  the  said  examiner,  and  also  every 
justice  of  the  peace,  is  hereby  empowered  to 
take  the  same ;  and  every  such  recognizance 
and  affidavit  which  shall  he  taken  before  s  jus- 
tice, being  duly  certified  under  the  bsadoftlte 
j  ustice  before  whom  they  shall  have  bceo  taken, 
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iball  be  delivered  to  the  exainiaer  of  reoog- 
Dizances. 

9.  Option  o/pojflng  moneff  mto  the  Bank  in- 
tkad  of  finding  iccuritjf. — Provided  always, 
and  he  it  enacted,  tbat  it  aball  l)e  lawful  for 
any  person  by  whom  tbe  said  petition  shall  be 
siloed,  instead  of  entering  a  recc^nizance  fur 
the  fuU  amount  of  tbe  sums  herein-before  re- 
quired, to  pay  into  the  Bank  of  £ngland,  on 
account  of  the  examiner  of  recognizances  as 
trustee,  for  the  like  purposes  for  which  the  re- 
coj^Dizaiice  ia  herein  before  required,  any 
amuuat  of  money  which  he  shall  think  fit,  in  a 
fiuin  or  sums  not  less  than  two  hundred  and 
fifty  pounds  each ;  and  in  such  case  the  person 
by  whom  the  petition  shall  be  signed  shall  stjll 
\te  required  to  enter  Into  hia  personal  recoff- 
Diiauce  for  the  sum  of  one  thousand  pounos, 
but  ikJl  be  required  to  find  a  sureu  or  atire- 
tics  as  aforesaiu  for  so  mu<*h  only  of  the  addi- 
tional sum  of  oi»e  thousand  pounds  as  the  turn 
paid  into  the  Dank  shall  fall  short  of  the  auin 
of  one  thousand  pounds ;  and  ao  money  shall 
be  deemed,  for  the  purposes  of  this  9xA,  to  be 
pad  into  Che  Bank  of  England  until  a  Bank 
receipt  for  the  aaeie  shall  be  procured  and  de- 
livered to  the  examiner  of  recognizances. 

10.  Dfchration  o/itust, — And  be  it  enacted, 
that  in  every  case  in  which  payment  of  any 
money  as  afore^ud  shall  have  been  made  into 
the  Bank  of  England,  tbe  examiner  of  recog- 
nizances shall  be  bound  in  the  first  place,  and 
in  such  order  of  payment  as  he  in  his  discre- 
tiun  shall  think  fit,  to  satisfy  out  of  the  said 
money  all  the  coats  and  expences  for  semiring 
payment  of  which  auoh  investment  was  made, 
or  so  much  thereof  as  can  be  thereby  satisfied, 
and  thereafter  to  transfer  the  residue  (if  any), 
wholly  discharged  of  the  said  trust,  to  the  ac- 
count of  the  party  by  whom  the  same  shall  have 
beea  paid  in. 

11.  N9peiUiom  to  he  reeewed  tintett  endarted 
^tbeegemlner  t(f  reeognieancei^'^And  be  it 
enacted,  that  no  election  petition  shall  be  re- 
ceived unless,  at  the  time  it  is  presented  to  the 
House,  it  shall  be  endorsed  by  a  certificate, 
under  tbe  hand  of  the  examiner  of  recogniz- 
anres,  that  the  recognisance  herein-before  re- 
quired has  been  entered  into  and  received  by 
him,  with  tbe  affidavits  thereunto  unnexed ; 
and,  if  the  recognizance  shall  not  have  been 
taken  for  the  whole  amount,  tbat  the  necessanr 
amount  of  money  has  been  paid  into  tlie  Banx 
of  England  as  herein-before  re4|Qired. 

12.  Nemee  qf  sttreiie*  to  be  krpt  in  the  ofice\ 
*f  the  eaominer  of  recogniznncei, — And  be  it 
enacted,  that  on  or  before  the  day  when  any 
Mch  petiiioB  shall  he  presented  to  the  House, 
the  nanMs  and  usual  places  of  residence  of  the 
sureties,  when  there  are  sureties,  shall  be  en- 
tered in  a  book  to  be  kept  by  the  exaaniner  of 
rerogaizances  in  bis  odice ;  and  the  said  book, 
and  also  the  recognizance  and  aflidavits,  and 
bank  receipt  for  any  money  paid  into  the  Bank 
<^  Bni(bnd,  If  any,  shall  be  open  to  the  inspec- 
tiou  of  all  parties  concerned. 

13.  Sureties  matf  be  objected  l».-»And  be  it 
eaacted,  that  it  shall  he  lawful  for  any  sitting 
■Kunher  petitioned  i^aaast^  or  for  any  cUctors 


petltSonlng  and  admitted  parties  to  <lefend  the 
election  or  return,  to  object  to  the  sureties,  or 
any  of  them,  who  shall  have  entered  into  such 
recognizance,  on  the  ground  of  msufficieucy, 
or  that  a  surety  is  dead,  or  that  he  cannot  be 
found  or  ascertained  from  the  want  of  a  sufli- 
cient  description  in  the  recognizance,  or  that  a 
person  named  \u  the  recognizance  has  not  ac- 
knowledged the  same;  provided  that  the  ground 
of  objection  shall  be  stated  in  writing  under 
the  hand  of  the  objecting  party,  or  his  or  their 
agent,  and  shall  be  delivered  to  the  examiner 
of  recogizances  within  tea  4ays  after  the  pre- 
sentation of  the  petition  if  the  surety  objected 
to  reside  in  Eoglaud,  or  within  fourteen  days 
after  tbe  presentation  of  the  petition  if  the 
surety  objected  to  reside  In  ScetUad  or  Ire« 
laud, 

ITobe  Continued,} 


POINTS  IN  COMMON  LAW  PRAC 
TICE,  BY  QUESTION  AND  AN- 
SWER.  No.  VIII. 

AfiaiTBATIOIC 

140.  An  action  may  be  referred  to  arbttrattoa 
before  trial,  by  a  rule  of  court  or  by  a  fudge's 
order,  or  by  agreement.  After  the  jury 
have  been  sworn,  the  reference  must  be  an 
order  of  nisi  prius. 

Hi.  fn  case  no  action  be  pending,  the  sub- 
mission to  reference  can  only  be  made  by  an 
agreement  or  bond.  Lnoae  v.  fTilion,  2 
Burr.  701. 

142.  A  submission  to  reference  will  be  binding 
though  not  in  writing.  Amell  v.  Evans. 
7  T.  R.  1. 

143.  A  matter  not  included  in  an  action,  may 
be  referred  with  tbe  action,  under  the 
usual  terms  in  such  cases,  of  '*  all  matters 
in  difference  between  the  parties." 

144.  The  Stat.  9  &  10  W.  3,  c.  Id.  enacts  tbat 
for  promoting  trade  and  rendering  the 
awards  of  arbitration  the  more  effectual  iu 
all  cases,  for  the  final  determination  of  the 
controversies  referred  to  tliem  by  merchants 
and  traders  and  others,  concerning  matters 
of  account  or  trude,  or  other  matters }  it 
shall  be  lauful  for  all  merchants  and  traders 
and  others  desiring  to  end  any  controversy, 
suit,  or  quarrel,  for  which  there  is  no  other 
remedy  but  by  personal  action  or  suit  in 
equity,  by  arbitration  to  agree  thut  their  sub- 
n^ission  of  their  suit  to  tbe  award  or  um- 
pir.ige  of  any  oerson  or  persons  should  be 
made  a  rule 'ot  any  of  his  Majesty*s  courts 
of  record,  which  the  parties  shall  choose, 
and  to  insert  such  their  agreement  in  their 
submission,  or  the  condition  of  the  bond  or 
promise,  whereby  they  oblige  themselves 
respectively  to  submit  to  the  awaid  or  um- 
pirage of  anjr  person  or  per»onSi  which 
agreement  being  so  made  aad  inserted  in 
their  submission  or  promise,  or  couiiition  of 
their  respective  bonds,  shiill  or  may,  upon 
producing  an  affidavit  thereof  made  b/  th« 
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tvltnessefl  thereunto,  or  any  one  of  tliem^  in 
the  court  of  which  the  same  is  agreed  to  be 
made  a  rule,  and  reading  and  filing  the  said 
affidavit  in  court,   be  entered  of  record  in 
such  court ;  nnd  a  rule  shall  thereupon  be 
made   ly  the  said  court    that  the  parties 
shall  suboa't  to  and  finally  be  concluded  by 
the  arbitration  or  umpirage  which  shall  be 
made  concerning  them  by  the  arbitrators  or 
umpire  pursuant  to  such  submission  :  and  in 
case  of  disobedience  to  such  arbitration  or 
umpirage,  the  party  neglecting  or  refusing 
to  perrorm  and  execute  the  same,  or  any 
part  thereof,  shall  be  subject   to   all  the 
penalties  of  contemning  a  rule  of  court  when 
ne  is  a  suitor  or  defendant  in  such  court, 
and  the  court  on  motion  shall  issue  process 
accordingly;    which  proce^  shall   not  be 
stopped  or  delayed  in  its  execution  bv  any 
oroer,  rule,  command,  or  process  ot  any 
other  court,  either  of  law  or  equity,  unless 
it   shall  be  made  appear  on  oath  to  such 
court   that  the  arbitrators  or  umpire  mis- 
behaved themselves,  and  that  such  a^vard, 
arbitration,  or  umpiru^e  was  procured  by 
corruption  or  other  undue  means. 

145.  A  parol  submission  to  reference  is  not 
within  the  act  9  &  1 0  W.  3,  c.  16 ;  and  there- 
fore such  submission  cannot  be  embodied 
in  a  rule  of  court,  even  though  the  parties 
consent.    Ame/l  v.  Evans,  7  T,  R.  1, 

146.  The  death  of  any  of  the  parties  to  the 
reference  before  the  award  has  been  made, 
will  operate  as  a  revocation,  unless  there  be 
a  stipulation  to  the  contrary.  Potts  v.  f^ard, 
1  Marsh.  366;  4  Bing.  435.  The  bank- 
ruptcy  of  one  of  the  parties  will  not  revoke 
the  submission  under  an  order  of  nisi  prius. 
Andrews  v.  Palmer,  4  B.  &  A.  250. 

147.  If  the  executors  or  the  assignees,  proceed 
iu  the  reference,  the  submission  will  be  bind- 
ing on  them. 

148.  By  the  3  &  4  WiU.  4,  c.  42,  s.  39,  ••  the 
power  and  authority  of  any  arbitrator  or 
umpire  appointed  by  or  in  pursuance  of  any 
rule  of  court  or  judge's  order,  or  order  of 
fitft  privs,  in  any  action  now  brought,  or 
which  shall  hereafter  be  brought,  or  by  or 
in  pursuance  of  any  submission  which  shall 
be  made  a  rule  of  any  of  his  Majesty's 
Courts  of  Record,  shall  not  be  revocable  by 
nny  party  to  such  reference  without  the 
leave  of  the  Court  by  which  such  rule  or 
order  shall  be  made,  or  which  shall  be  men- 
tioned in  such  submission,  or  by  leave  of  a 
judge;  and  the  arbitrator  or  umpire  shall 
and  may,  and  is  hereby  required,  to  proceed 
with  the  reference,  notwithstanding  any  such 
revocation,  and  to  make  such  award,  al- 
though the  person  making  such  revocation 
shall  not  afterwards  attend  the  reference. 

14^.  By  the  same  clause,  the  Court  or  any 
judge  thereof,  may  from  time  to  time,  en- 
large the  term  for  any  such  arbitrator  mak- 
ing his  award. 

}50.  Where  an  arbitrator  has  inadvertently  let 
the  time  pass  without  enlarging  it,  the  Court 
will  grant  an  order  to  enlarge.  Barley  v. 
SitVfMt  4  Dowl.  P.  C.  770;  nut  where  the 


time  had  intentiondly  been  permitted  to 
pass,  a  breach  of  faith  having  been  chargied 
nv  one  of  the  parties  against  the  other,  tlie 
Court  refused  to  interfere.  Dos  d.  Joset  t. 
Powell.  Dowl.  P.  C.  639. 

151.  The  usual  provisions  in  an  order  of  refe- 
rence with  respect  to  costs  are,  that  the 
costs  in  the  cause  are  to  abide  theefeot, 
and  the  costs  of  the  reference  and  of  the 
award,  are  to  be  in  the  discretion  of  the  ar- 
bitrator. 

152.  A  submission  to  reference  may  be  made 
a  rule  of  court,  although  the  submisiioo 
has  only  provided  that  the  award  may  be 
made  a  rule  of  court.  Soilletts  v.  Hmit, 
2  B.  &  P.  444 :  Thompson  v.  Charnocl,%t. 
R.620. 

163.  When  a  submission  to  reference  has  takes 
place  in  term,  it  mav  be  made  a  rule  of 
court  on  the  usual  affiaavit  and  the  sigDitore 
of  counsel  to  a  motion  paper ;  if  in  vacation, 
there  must  be  a  judge's  order  in  addition. 

154.  If  the  arbitrator  declines  acting  after  i 
verdict  subject  to  an  award,  an  applicatioB 
must  be  made  to  set  aside  the  veroict.  M 
V.  Rouse,  6  Dowl.  P.  C.  656. 

166.  By  the  3  &  4  W.  4,  c.  42,  s.  41,  witnesseg 
may  l)e  sworn  by  th^  arbitrator  to  gire  ctv 
dence  before  him. 


NOTICES  OF  NEW  BOOKS. 

The  Practical  Man,  or  Legal  and  Senerd 
Pocket  Companion  ;JurmshingPreeedeitt, 
Rules,  Tables,  Calculations,  Sfc,  ts  t)m 
matters  ofProfessional  and  General  B^n- 
ness  requiring  attention  when  refermt 
cannot  be  had  to  the  library.^  Fourth  Mo- 
tion, with  many  Additions.  By  RoUa 
Rouee,  of  the  Middle  Temple,  £«!•» 
BarriateratLaw. 

Tub  fourth  edition  of  this  very  useful  woA 
has  just  been  published.  Mr.  Rouse  \s& 
taken  great  pains  to  mal^e  it  complete,  u»i 
we  can  conscientiously  recommend  it  to  our 
readers. 

In  the  first  part  of  the  volume  will  be 
found  the  foUowing  forms,  either  entireij 
new,  or  revised  and  improved. 

Acknowledgment  of  deposit  in  lieu  of  mort- 
gage. *  4fiidavit  to  put  ofif  trial  from  ab^Dce 
of  witnesses.  Agreements  for  lease  of  IjobJ 
with  variations ;  for  lease  of  house,  speojj 
stipulations  in  favor  of  lessor ;  for  lew*  ^ 
tween  brewer  and  publican  ;  building  '^' 
for  granting  an  annuity;  on  sale  of  dmbtfJ 
•  for  partition  ;  *  for  exchange.  Arbitr^'- 
—  *  observations  as  to  introduction  of  o^ 
forms ;  general  form  of  agreement  to  reW 


•  The  articles  marked  tbus  (•)  arc  enlii^ 
new,  and  the  others  are  ppu-tialty  sOt 
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mttters  in  dispute  to  arbitration ;  appointment 
of  umpire ;  *  acceptance  of  umpirage :  en* 
hr^ement  of  time  for  award.  Banhryftcy : 
—affidavit  of  petitioning^  creditor,  and  petition ; 
affidavit  and  notice  under  1  &  2  Vict.  c.  1 10. 
Bandtt  —  condition  to  resign  a  living;  for 
faithful  service  of  clerks.  Condithm  of  sale : 
—freehold  and  copyhold  estates  in  lots ;  va- 
riations as  to  title,  writingn,  &c. ;  leaseholds, 
with  remarks  as  to  particulars.  *  Copyhold 
commutation  table.  DiMtre»ie$  and  replemm : 
—observations  and  instructions ;  tenants  con- 
sent to  landlords  remaining  in  possession ;  re- 
plevin bond  and  warrant.  Note  o/haud,  with 
surety.  Noiiees : — *  to  pay  interest  on  a  sim- 
ple contract  debt,  added  to  an  attorney's  letter; 
to  sheriff,  that  goods  taken  under  /^./a.  only 
let  to  defendant ;  to  an  infant  to  return  goods ; 

*  to  give  particulars  of  insurance ;  to  deliver 
copy  of  annuity  deed ;  *  to  an  attorney  requi- 
ring his  authority  for  issuing  process ;  ot  in- 
tention to  re-purchase  annuity ;  under  recovery 
of  tenements  act ;  *  demandmg  possession  on 
expiration  of  tenancy  under  lease,  &c. ;  of 
opposition  to  discharge  of  insolvent  debtor. 

*  Partnertlnpi : — points  to  be  attended  to  in 
the  arranging  the  terms  of,  and  taking  instruc- 
tioDS  for  partnership  deeds.    Registration  no- 
tices and  dates.     Tithe  commutation  t — notice 
by  tenant  of  dissent  from  commutation.  H^ar- 
rant  of  attorney : — ^to  confess  judgment ;  in 
debt.    JFarranty  of  a  horse.    Wills  (prrso- 
nal  property) ; — ^Abstract  of  1  Vict.  c.  26 ;  •  ob- 
servations and  suggestions;  appointment  of 
executors ;  trustees  provisoes ;  receipts  to  dis- 
charge ;  adjustment  of  debts,  &ef. ;  the  general 
management  of  property ;  for  appointment  of 
new  trustees ;  only  to  be  answerable  for  wilful 
defaults ;   *  special  provisions  for  protection 
of  trustees ;    conclusion ;   attestation  (three 
forms) ;  money  to  wife  for  immediate  support ; 
money  to  one  person ;  several  legacies ;  lega- 
cies to  servants ;  legacv  to  a  charitv ;  to  ex- 
ecutors ;  a  conditional  legacy ;  furniture,  spe- 
(cified  parte  of ;  wearing  apparel ;  furniture  to 
wife  I  *  plate,  iinen,  and  china  to  children ; 
property  in  the  funds ;   shares  in  canal  com- 
panies ;'  shares  in  ships ;  money  due  on  bond ; 
money  due  on  mortgage ;  debt  due  from  son- 
in  law ;  le^racies  not  to  discharge  debts,  and  not 
to  lapse ;  legacies,  time  of  payment «  annuity 
secured  hy  investment  in  the  funds ;  annuity  to 
be  purchased ;  nnnuity  payable  out  of  general 
iovestments;    leaseholds,   (full  form):   term 
in  farm,  farming  stock  tkc. ;   gift  under  a 
power;    residue  to  children  (adults).    Real 
Property : — simple  devise  in  fee ;  for  life  and 
afterwards  in  tail  general ;  daughters  succes- 
sively in  tail  general;  sons  in  tail  male  and 
then  in  tail  general,  and  daughters  successively 
in   tul   general;    in   special    tail;     annuity 
charged  on  real  estate ;  devise  to  secure  an- 
nuity ;  several  annuities  charged  on  real  estate ; 
restrictions  and   provisions  as  to    annuities ; 
devise  to  two  or  more  as  tenants  in  common, 
or  as  joint  tenants,  under  a  power;  *  pronso 
for  cesser  of  term ;  devise  for  life,  with  power 
to  appoint  to  children ;  for  life,  with  power  to 
(Bharge,  &c.     Trusts .—  to   invent  proceeds ; 


*  daughters  shares  to  be  settled ;  for  maiii« 
tenance  and  accumulation ;  for  advancement ; 
application  of  shares  of  deceased  children; 

*  tor  next  of  kin  on  death  of  all  children, 
&c. ;  *  provision  against  constructive  conver- 
sion ;  *  trustees  to  decide  questions  as  to  ad-, 
vances  by  testator ;  *  trust  to  continue  a  part- 
nership ;  *  for  selling  partnership  accountSv 
&c. ;  for  presenting  son  to  advowson ;  *  a 
codicil  appointing  an  executor  in  place  of  one 
deceasea  :  *  the  like  providing  for  the  appli- 
cation of  income  given  to  a  married  woman, 
since  become  a  lunatic. 


In  the  Second  Part    the  following  are 
wholly  or  partially  new. 

Measurement  and  general  computations : — 

*  circles  and  squares  of  equal  areas;  *  To 
estimate  distance  of  any  object  on  the  visi- 
ble horizon ;  *  To  ascerUdn  width  of  river, 
or  distance  of  an  inaccessible  object,  only 
using  four  sticks.  •  Weight,  To  find  weight 
from  capacity    and    cubic    inches.      TaHes. 

*  French  measures  compared  with  English. 

In  the  Third  Part  are  the  following  ad- 
ditions or  alterations. 

Estate  and  Property  Faluatitms.-^KimvMj 

on  more  than  one  life,  (observations) ;  *  value 

of  each  party's  interest  in  annuity  where  on 

three  lives  ;  leasehold  rents  to  be  charged  to 

pay  given  per  centage;  copyholds  for  lives, 

value  of  adding  life;  church  and  collegiate 

and  other  renewable  leaseholds,  valuation  of; 

copyhold  enfranchisements ;  *  copyhold  com  - 

mutation,  to  calculate  rent-charge  and  yearly 

payment;  *  copyhold  commutation  rent-charge 

and  fines ;  value  of  annuity  on  two  joint  lives, 

Deparcieux  3i  per  cent  calculated  by  R.  R., 

on  Deparcieux  lives,  (equal  lives) ;  the  like, 

difference  of  age  five  years ;  the  like,  difference 

of  age  ten  years;  the  like,  difference  of  age 

twenty  years;  the  like,  difference  of  age  thirty 

years  ;  the  like,  difference  of  age  forty  years : 

the  like,  difference  of  age  fifty  years  i  the  like, 

difference  of  age  sixty ;  difference  in  amount 

between  yearly,   halt-yearly,    and   quarterly 

payments ;  difference  in  present  value  between 

do.    do.;    rates  of    premium    charged     by 

Family  Endowment  Society,  on  the  assuring 

to  each  future  born  child  the  sum  of  iOO/«  at 

twenty-one. 


DUBLIN  LAW  INSTITUTE. 

Wb  leant  that  a  very  important  step  has  been 
atuined  in  the  progress  of  the  Dublin  Law 
Institute,  which  promises  to  give  it  great  weight 
with  the  Profession,  and  to  secure  iu  perma- 
nence. We  allude  to  the  endowment  which 
has  been  conferred  on  the  Institution  by  the 
Benchers  of  King's  Inn,  Dublin ;  and  although 
the  grant  has  been  made  for  the  present  year 
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only,  tliere  teem*  no  reason  to  doubl  of  \U  con- 
tlnuaDCe.  The  Bencbers  arc  associated,  ejt^" 
/{^i9,  as  fellows  of  the  Society}  and  the  Lord 
Chief  Baroa,  the  Attorney  and  Solicitor  Gene- 
ral, and  many  of  the  Queen's  Counsel  are  of  the 
Council  of  the  Society.  The  concluding;  lec- 
ture in  the  Common  Law  department  of  this 
Institution  for  the  session  ivas  delivered  by 
Professor  fFhiteiide.    He  said, 

«*  We  have  now  arrived  at  the  close  of  the  se- 
cond year  of  the  existence  of  the  Dublin  Law 
Institute.  Our  labours  have  been  lightened  by 
the  kind  and  uniform  consideration  you  have 
evinced  for  the  convenience  of  the  professors. 
AUhoufl^h  we  have  not  effected  as  much  as  we 
could  h«ve  desired,  wc  have  endeavoured  so 
to  direct  your  studies,  and  help  you  by  our  ad- 
vice, as  to  induce  us  to  hope  your  time  has  not 
been  altogether  misspent.  To  st  imulate  your 
attention  has  been  our  chief  object,  and  in 
iha%  I  trust,  to  some  de;(ree  we  have  suc- 
oeededL 


The  learned  professor  then  made  some  re- 
marks on  the  character  of  the  works  in  practical 
use  on  the  Law  of  Evidence  and  Nisi  Prius, 
which  may  be  usefully  laid  before  our  readers. 

•*  With  the  names  of  Phillipps  and  Starkie 

Xott  are  familiar.    The  work  on   evidence  by 
f  r.  Phllipps  has  been  one  of  the  most  succes- 
ful  of  modem  text  books,— the  style  is  clear, 
the  arrangement  admirable,  the  matter  care* 
fully  collected,  and  the  author  does  not  string 
cases  together  like  the  dull  compiler  of  an  in- 
dex, but  classifies,  reasons,  and  from  sometimes 
discordant  materials  evolves  a  principle.    The 
author  must  have  been  a  scholar,  for  his  style  is 
not  vulfpir  or  confused,  and  the  success  of  bis 
hook  is  some  proof  he  underttood  his  subject. 
Ttie  last  edition  of  Phillipps  is  edited  by  Mr. 
Amos.    That  ftentleman  lectured  on  the  com- 
mon law  in  the  University  of  London,  and  was 
well  qualified  by  bis  character  as  a  lawyer  and  a 
scholar  to  undertake  his  honorable  task.    His 
labours  have  added  to  the  ori^^inal  value  of  the 
work.     Mr.  Amos  is  known  to  the  profession, 
by  his  book  on  Fixtures,  by  several  antiquarian 
Essays,  by  his  rcpublicition,  with  learned  and 
instructive  notes  of '  Fortacue  de  laudtLui  le^ 
gum  Anghtg,^  a  work  published  by  tlie  learned 
society  of  the  Syndics  of  the   University  of 
Cambridge.    Fortesciue,  he  says,  was  worthy 
to  be  ranked  with  Coke  and  Bacon.     It  is  not 
immaterial  in  considering  the  value  of  a  legal 
work  to  enquire  into  the  character  of  the  wri- 
ter for  general  attainments.'    The  hcst  scholar 
will  write  the  best  legal  work,  if  he  applies  his 
talents  seriously  to  tUe  task.    Phillipps  on  Evi- 
denes  is,  therefore,  a  hook  which  you  will  read 
through  carefully  and  steadily,  not  at  momen- 
tary intervals,  nor  by  parts';   let  it  be  the 
-^dadoB  of  your  atmay  of  the  law  of  evidence. 


the  appflioation  of  ivfaich  yon  ivill  find  more 
difficult  than  you  Imagine,    This  text  book, 
although  not  authority  in  itself,  has  been  fre. 
quently  referred  to  by  eminent  judges  with 
approbation,  and  has  been  always  treated  by 
the  bench  with  respect     The  work  of  JVlr. 
Starkie  on  the  same  subject,  is  written  in  a 
different  method,  and  is  useful  somewhat  in  a 
different  way.    If  you  had  to  direct  proofs  for 
a  Nisi  Prius  trial,  and  wished  to  have  clearly 
before  you  each  separate  matter  that  was  to  be 
proved,  you  should  refer  to  the  second  volume 
of  Starkie,  which  you  will  find  more  technical, 
and  for  this  purpose  more  particularly  usefal 
than  the  book  of  Mr.  Phillips.    I  do  not  ask 
you  to  read  through  the  second  volume  of 
Starkie  on  Evidence,  but  though  you  may  not 
now  have  occasion  to  direct  pri^ofs,  yet  a  bet- 
ter application  of  some  portion  of  your  time 
you  could  not  make  than  after  you  have  read 
some  of  the  general  principles  of  the  law  of 
evidence,  to  turn  to  the  second  volume  of 
Starkie,  and  examine  the  precise  mode  of  ap- 
plying those  principles  to  the  proofs  ia  sooio 
pskTticular  form  of  action,  as  in  ejectment  by 
an  heir  at  law,  or  devisee,  or  the  tike — ^yoti 
will  there  with  exactness  ascertain  what  are 
the  proofs  to  be  given — how  they  are  to  he 
made  out— what  may  be  omitted,  and  wh^t 
cannot  be  dispensed  with.    Mr.  Starkie's  is  an 
elaborate  work,  the  first  volume  you  may  read 
as  you  would  Phillipps,— the  second  volome 
refer  to  it  in  the  way  I  have  ment;oDed.    I 
consider  the  last  fifty  pages  of  the  first  vo- 
lume of  Starkie,  from  page  478,  where  he  be- 
gins to  treat  of  the  degreet  nfecidemctt  to  the 
end  of  the  book,  to  contain  a  scientific  and 
masterly  disquisition  on  the  particular  subjects 
of  which  it  treats,  which  may  be  read  mih 
profit  and    entertainment,    independently  of 
their  professional  value,    for    the  strain  of 
moral  reasoning  which  pervades  them. 

**  Mr.  Roscoe's  little  compendium  is  useful 
to  carry  in  your  bag  for  a  hasty  reference. 
When  a  question  of  evidence  of  any  novelty  or 
difficulty  arises,  fail  not  to  search  the  twelfth 
volume  of  the  last  edition  of  Viner's  Abridg- 
ment, which  is  confined  to  a  single  article  on 
Evidence;  and  recollect  there  is  a  short  title 
Evidence,  in  the  fourth  volume  of  Comyns' 
Digest,  and  in  the  second  volome  of  Bacon's 
Abridgment.  The  second  volume  of  Russell 
on  Crimes  contains  the  best  summary  of  the 
leading  principles  of  the  law  of  evidence,  espe- 
cially relating  to  criminal  jurisprudence,  I  have 
ever  met  ivith.  It  is  said  to  have  been  drawn 
up  by  Mr.  Williams,  the  learned  author  of  the 
work  on  Executors.  In  connection  with  his 
chapter  on  the  evidence  of  accomplices,  read 
the  valuable  essay  on  the  same  subject  by  the 
late  Chief  Baron  Joy. 

"  The  works  on  Nisi  Prius  are  not  many. 
Buller's  Nisi  Prius  is  a  work  of  conaiderable 
authority,  from  the  supposed  name  and  judicial 
station  of  the  learned  author ;  although  it  is 
very  questionable  by  whom  it  really  w«s  com- 
piled. It  is  new  somewhat  ancient;  but  you 
will  find  it  a  useful  book  to  refer  to,  because 
(here  are  many  cases  there  noticed,  and  not 
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ebeoiieM  to  ht  met  with.  Tbere  nre  two 
chapters  worthy  a  careful  perusal,  on  writf  iif 
fflandaiDus  and  quo  warranto.  Of  coar«e,  you 
would  not  limit  yuur  inquiries  on  any  question 
of  Niii  Prius  which  might  engage  your  atten- 
tion.  Half  a  century  or  more,  if  it  does  not 
wholly  alter,  at  least  makes  rather  a  serioua 
addition  to  the  quantity  of  our  law. 

*'  There  ia  another  hook  on  niai  prius,  con- 
taining inurh  excellent  matter,  and  not  so  an- 
cient u  Duller.  I  allude  to  Hammond's  Nisi 
Prius.  This  is  written  quite  in  a  different  atyle 
from  Buller.  Fi  ia  more  elaborate  and  syste- 
matic. The  object  proposed  by  Mr.  Ham* 
uiood  is  to  ascertain  the  principles  of  our 
modrrn  doctrine*,  Co  render  more  easy  their 
future  application.  He  leaves  the  faw  of 
QUHmpiH  wholly  untouched,  and  exhausts  the 
learning  applicable  to  trespass  and  replevin. 
On  this  latter  form  of  action,  Buller  has  six 
psj^es,  Hammond  one  hundred  and  ten;  and 
|rou  will  find  a  mass  of  ancient  and  valuable 
law  cm  the  aubjecta  of  trespass  and  replevin 
collected  iu  this  book :  the  author  was  a  man 
of  ability  and  research.  Selwyn  has  long  beeu 
the  standard  work  on  the  law  of  ii/#iprttf#,  and 
deserredly ;  for  it  is  a  careful  and  complete 
performance.  The  essaya  on  asiumpsii  and 
luveuant  are  In  an  especial  degree  deserving 
yuur  attention.  This  book  is  for  your  study—- • 
fur  a  quiet  course  of  reading.  You  %vill  quite 
mistake  its  real  character  if  you  suppoae  Sel- 
wyn to  be  a  book  for  ready  reference  in  court  i 
far  from  it — the  volumea  are  too  large  (  the 
matter  too  extensive ;  and  the  index  too  de- 
ficient, ever  to  permit  Selwyn  to  be  a  book  of 
ready  reference:  therefore,  do  not  carry  it 
ever  when  iu  practice  in  your  bag,  but  study 
its  valuable  contents  at  home,  seeking  for 
ioioe  book  of  immediate  reference,  and  with 
an  useful  index  fur  the  court.  Selwyn  is  ac« 
kuowledged  by  the  bench  as  a  text  book  of 
authority  and  character.  Selwyn  has  passed 
the  ordeal  of  nine  editions.  There  is  a  book 
supplying  the  defects  of  Selwyn,  and  not  so 
elaborate  or  heavy,  more  suited  for  men  in 
actual  practice— a  later  work— called  Leigh's 
Niti  PriuM,  in  two  volumes,  published  in  1838. 
It  ii  furnished  with  a  good  inaex,  and  is  a  much 
more  practical  book  than  Selwyn.  and  more 
useful  for  circuit  and  court.  It  comprises  the 
course  of  a  miii  prius  trial,  particulara  of  de- 
niaad.aod  a  variety  of  other  matters  connected 
peculiarly  with  practice  at  nisi  prim.  The  style 
of  the  book  is  lighter  than  Selwyn.  It  is  more 
managealile  at  the  moment,  and  is,  i  think,  in 
the  whole  a  successful  work. 

"  1  ought  not  to  omit  to  recommend  the  last 
modern  book  I  have  seen ;  although  not  ex- 
actly on  the  subject  of  nisi  pritii,  it  contains  a 
({uantity  of  matter  every  day  coming  into  use 
in  the  A7«  Prius  Court,  on  all  questions  of 
contract:  the  book  is  skilfully  arranged,  clearly 
written,  the  casea  well  classified  and  moat  fuUv 
collected,  and  the  whole  is  MdmirMy  indexed. 
Need  1  mention  ike  book  I  so  refer  to  ia  Cbitty 
on  Contracts  ?  For  both  the  student  and  prac« 
titioner  this  book  ia  equftUy  useful  and  iuatrnc- 
tive  and  aeccaiary. 


The  learned  gentleman  then  oonduded  aa 
follows  :-— 

''  Endowments  and  profesaors  can  do  little 
after  all  for  a  school  of  law — the  character, 
number  and  talent  of  ita  scholars,  testifying  to 
its  utility,  and  proring  its  worth,  can  alone  give 
to  ancb  an  institution  permanent  fame.  In  your 
success  we  shall  rejoice,  beholding  in  it  the 
bright  reward  of  our  humble  labours;  tndm- 
try,  attention,  abilities,  and  gentlemanly  con- 
duct, distinguished  in  an  .eminent  degree  the 
members  of  this  class.  When  in  the  f till  ma- 
turity of  their  talents,  they  are  called  to  active 
professional  life,  I  have  no  doubt  they  will  re* 
fleet  honor  on  a  high  profession,  and  raise  the 
reputation  of  their  country ;  solid  learning, 
patient  industry,  with  quickness  of  under, 
atanding,  will  not  pasa  unrewarded.  Our  pro- 
fession exhibits  now  a  degree  of  activity  not 
witnceted  before.  Reports  and  treatises  issu- 
ing almost  daily  from  the  Irish  press^  prove 
that  we  no  longer  depend  for  our  entire  sup- 
ply of  legal  food  upon  onr  English  brethren. 
The  foundation  of  this  institute  was  another 
proof  we  were  resolved  to  become  competitora 
where  we  had  been  but  disciples.  In  our 
times  eminent  lawyers  have  lectured  and 
written,  and  published  In  Ireland,  what,  if 
written  and  puMished  out  of  it,  would  have 
spread  their  name  and  secured  their  reputa- 
tion ;  but  Ireland  discouraged  the  efforts  and 
chilled  the  ardour  of  her  sons.  1  felt  shame 
when  I  heard  the  learned  professor  of  com- 
mon law  in  the  University  of  London,  after 
referring  tt)  Blackstone  as  a  book  of  elegant 
acbolarship,  notice,  in  terms  of  the  highest 
eommendaiion,  the  masterly  lectures  delivered 
on  the  feudal  law,  and  on  the  laws  and  con- 
stitution of  England,  in  the  University  of 
Dublin,  by  Professor  Sullivan,  "  scarce  In- 
ferior,*'  says  Mr.  Amo8»  "  to  Blackstone."  I 
soon  procured  and  read  the  book,  and  felt  the 
justice  of  his  hono«t  praise.  On  inquiring 
afterivards  In  ifala  country,  I  heard  that  Pro- 
vost Lloyd  had  said  these  lectures  were  read 
at  most  to  three  persofis  in  the  law  school, 
and  were  srarcely  ever  heard  of  in  the  Uni- 
versity. Would  we  had  another  Sullivan  in 
more  auspicious  times  to  adorn,  by  his  taste 
and  learning,  the  jurisprudence  of  his  conn- 
try;  hut  we  have  made  a  vast  progress  since 
our  separation  last  session.  The  heads  of  our 
profession,  the  benchers  of  the  King's  Inns, 
learned  judge*,  distinguished  barristers,  have, 
with  a  promptitude  for  which  we  are  grateful, 
given  us  the  high  advantage  of  their  approba- 
tion—<they  approve  our  system,  they  desire  its 
continuance,  they  arc  zealous  for  its  success. 
But,  gentlemen,  the  benchers  have  not  con- 
tented themselves  with  wishes  and  with  hopes, 
they  have  endowed  this  school  for  the  present 
year,  and  are  not  likely  to  lessen  this  substan. 
tial  mark  of  their  approval.  We  have  here 
gained,  indeed,  a  vast  accession  of  strength 
and  support,  and  our  anxiety  shall  be  proved 
by  incix!ased  exertions  to  shew  ourselves 
worthy  their  kindness ;  their  object  i«  to  en-^ 
courage  the  liberal  study  of  a  »ul>K<^t  vast  and 
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noble — their  object  shall  be  oura.  And  let  us 
hope,  for  the  sake  of  our  country,  that  this 
school  of  laiv  may  last  and  flourish,  a  signal 
example  of  what  may  be  effected  by  the  per- 
•everiofT  exertions  of  one  man.  I  jet  us  hope 
that  hereafter  professors  may  be  heard  in  tbb 
place,  where  learned  and  literary  labour  may 
be  ranked  with  the  best  efforts  of  the  day, 
although  they  may  fall  short  of  the  splendid 
labours  of  antiquity." 

We  think  the  profession  is  larji^ely  indebted 
to  the  zealy  ability,  and  discretion  of  Mr.  Trist- 
ram Kennedy,  the  Principal  of  tbe  Institute ; 
and  it  must  be  gratifying  to  him  that  his  exer- 
tions hafe  thus  early  been  crowned  with  suc- 


THE  STUDENT'S  CORNER. 

MORTGAGB. — LBASB  FOR  A  TBAR. 

This  is  merely  a  question  (seep.  424,  vol.  21,) 
on  the  statute  of  uses.  It  is  weU  known,  that 
that  no  conveyance  of  land  can  be  made  at 
Common  Law,  but  by  delivery  of  possession, 
technically  called  livery  of  seisin.  The  con- 
veyance by  gift,  donalio,  properly  applied  to 
the  creation  of  an  estate  tail,  differs  in  nothing 
from  a  feoffment,  but  in  tbe  nature  of  the  es- 
tate passing  by  it.  And  gifts  in  tail  are 
equally  imperfect  without  livery  of  seisin,  as 
feoffments  m  fee-simple,  ^.'s  estate  after  the 
mortgage  in  fee  was  absolutely  out  of  him  at 
Common  Law,  brotight  back  only  by  the  per- 
formance of  a  condition,  viz. :  re-payment  of 
the  mortgage  money.  On  breach  of  the  con- 
dition what  estate  had  j4.  i  No  estate,  surelv, 
at  law,  but  only  an  interest,  cognizable  only  m 
Courts  of  equity,  caUed  an  equity  of  redemp- 
tion, whereof  livery  of  course  cannot  be  given. 
The  inference  to  be  drawn  from  these  facts, 
is  this,  that  the  deed  of  gift,  (so  called  in  the 

SuestioD,)  cannot  operate  as  such,  from  the 
onor's  inability  to  deliver  possession,  but  as 
deeds  are  construed  favourably,  as  near  the 
intention  of  the  parties  as  the  rules  of  law  will 
permit,  it  is  presumed,  it  might  operate  as  a 
covenont  to  stand  seised,  and  tbe  second  mort* 
gage  as  a  declaration  of  the  use ;  for  assu- 
rances depend  for  their  character  and  effect, 
less  upon  the  form  of  the  instrument  itself 
than  upon  the  state  of  the  title,  the  obser- 
vance or  non-observance  of  ceremonies :  so  that 
whether  a  deed  shall  operate  as  a  feoffment^ 
jrift,  release,  barifain  and  sale,  or  what  not, 
cannot  be  solved  but  by  means  of  internal  evi- 
dence. 

It  is  asked  "  U  that  a  valid  deed  without  a 
lease  for  a  year?" 

A  lease  for  a  year,  operating  under  the  sta- 
tute of  uses,  as  connected  with  a  deed  of  gift. 
Is  a  thing  unheard  of  amongst  conveyancers : 
the  one  is  a  common  law  assurance;  the 
other  takes  effect  under  27  Hen.  8,  c.  1 10. 

Powers  of  selling.  &c.,  cannot  be  limited  in 
a  covenant  to  stand  seised,  which  render  it  ill 
pAwpitd  as  an  assunnce  for  settling  property. 

C. 


RBPAIR8  BT  TBNANT  FROM  TBAR  TO  TEAS. 

To  the  question  put  by  "  A  Country  Sob- 
scriber,"  {ante,  p  121)  whether  a  tenant  from 
year  to  year  is  liable  to  repair  windows  broken 
by  a  violent  storm }  I  beg  to  send  the  follow. 
ing  answer : — A  tenant  from  year  to  ycir  is 
only  bound  to  fair  and  tenantable  repairs,  m 
far  as  to  prevent  wa^te  or  decay  of  tbe  premi- 
ses, and  not  to  siibtftantial  and  lastins^  repairs; 
such  as  new  roofing,  &c.     {Periston  v.  — 

2  Csp.  590),  and  not  being  liable  to  genenl 
repairs,  be  is  only  hound  to  use  the  premises  ia 
a  husband-like  manner,  but  no  further  inffrte' 
fall  V,  Mather,  Holt,  7).  And  a  tenant  from 
year  to  year  of  a  house  is  only  bound  to  keep 
It  wind  and  water-tight.  A  tenant  who  coT^ 
nants  to  repair,  is  to  sustain  and  uphold  the 
the  premises ;  but  that  is  not  so  with  a  teoaot 
from  year  to  year  {Anuforth  v.  Joknt&n,  6  C. 
&  P.  239),  neither  is  he  liable  for  permistm 
waste,  or  to  make  good  wear  and  tear  of  tke 
premises  {Torriano  v.  Yvungr^  (JC.  &P.8). 
Also,  where  there  is  no  express  stipalatioD  to 
that  effect,  the  tenant  is  not  bound  to  repair  ia 
case  of  fire,  as  the  statute  of  6  Anne,  c.  31, 
8.  67 f  (made  perpetual  by  1(V  Anne,  c.  l-l)pro. 
vides  ''that  no  action  shall  be  maintained 
against  any  person  in  whose  house  or  chimber 
any  fire  shall  eccidently  be?in;"  and  if  the 
maxim  Actus  Dei  nemini/acit  injunam,  can  be 
brought  to  bear,  (which  1  have  no  doubt)  npoa 
the  question  under  consideration,  I  am  clearij 
of  opinion  that  a  tenant  from  year  to  year  ii 
not  liable  to  repair  windows  broken  by  a 
violent  storm.  D.  S. 

FINB. 

In  answer  to  the  query  of  Y.  Z.  vol.  xxi.,  p* 
441,  it  appears  to  me  that  E,  the  son  of  1).,  the 
rii?ht  heir  of  A.,  the  testator,  ia  not  barred  br 
the  fine  levied  by  the  disseisor.  The  groimd 
from  which  I  draw  my  conclusion  is,  that  tbe 
estate,  limited  to  the  right  Leirs  of  the  testator, 
after  the  death  of  B.,  the  tenant  for  life,  «» 
an  estate  in  remainder,  and  consequeotlf  not 
barred  by  thf  fine,  since  the  sUtute4Hen.Vn. 
And  that  a  fine,  thus  levied  by  a  strsn^r, 
would  not  bar  him  in  reveraion  or  remainder, 
was  decided  in  Margaret  Pager's  case,  9  Rep. 
106  b.  1  presume,  however,  that  the  lapse  of 
time,  between  the  entry  of  the  stran^r  apd 
the  death  of  D.,  did  not  permit  a  title  by  dis- 
seisin to  accrue  ?  If  not,  1  clearly  think  that 
E.  is  nf.t  barred  hy  the  fine,  or  lapse  of  time, 
but  that  upon  the  ceasing  of  the  disability  of 
his  infancy  in  1839,  he  has  ten  years  by  sttt. 

3  &  4  W.  4,  c.  27,  s.  17,  within  which  he  may 
bring  his  action  to  recover  the  property. 

Omega, 

time  to  flkad. — ^judombnt. 
The  defendant's  attorney  in  a  cause  obtained 
from  the  plaintifTs  attorney  a  consent  for  a 
week's  time  to  plead,  but  did  not  draw  upaw 
serve  the  order  until  the  morning  of  thesecsad 
day  after  that  on  which  th^  consent  was  gireo, 
and  an  hour  or  two  aftiVthe  plidntiffa  sttor^ 
ney  had  signed  judgment,    b  the  jodgmcat 
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intfcn\9Tt  It  h4vinK  been  si^ed  by  tbe  plain- 
tiff's attorney  in  ? iolation  of  hit  own  consent, 
and  contraiy  to  f^ood  faith  ?  or  was  it  reqaiaite 
under  tbe  circumstances  to  draw  up  and  serve 
sn  order?  A.  F. 


SUPERIOR  COURTS. 
M^ottf  Cbanrrllnr'iT  Court. 

PROVISIONS    BT    WILL. — ADVANCEMBNTS    BT 
8KTTLBMBNT. — ^ADBMPTION  PRO   TANTO. 

The  rule  of  equiiy  ttgainst  double  poriiom 
from  a  parent  to  a  child,  prevaiie  aiio 
where  a  relative  auumes  the  duties  qfapa- 
rent  towards  children ;  advancements  made 
bjf  either  in  his  lifetime  for  the  benefit  ^ 
the  children^  are  to  go  in  ademption  or  sa- 
tisfaction pro  tanto  011/^,  tf  provisions  made 
for  them  by  his  previously  esrecuted  will. 
Circumstances  and  principles  on  which  a  per' 
son  is  held  to  have  placed  himself  in  loco 
parentia.  The  tfuesthtn  depends  on  the  in- 
tention of  the  donor,  whether  his  gifts  are 
mere  gifts  or  portions,  and  the  intention  is 
to  be  collected  from  his  conduct  towards  the 
children,  or  from  the  nature  ^  the  prtwi- 
sions  made  for  them  by  him.  Not  neceS' 
sary  to  shew  that  he  assumed  all  the  duties 
of  a  parent,  or  fully  perfonned  those  which 
he  did  assume.  He  must  be  held  to  be  in 
loco  parentia  as  well  at  the  date  <^the  will 
as  at  the  time  of  the  advancements,  j4ll 
the  cases  ejsainined,  and  the  reports  of  Har- 
top  V,  Whitmore,  aA</ Clarke  v.  Burgoyne, 
corrected, 

iConcludedfrom  p,  256.) 
The  Lord  Chancellor, — When,  upon  the  first 
ariroroent  of  this  case,  I  came  to  the  conclu- 
sion that  tbe  testator  had  placed  himself  in 
loco  parentis,  and  that  the  effect  of  the  portions 
upon  the  provisions  by  the  will  were  therefore 
to  be  the  aame  as  if  the  testator  had  been  the 
father  of  the  children,  I  was  startled  at  the 
consequence  of  such  a  decision  if  tbe  rules 
generally  received  in  the  profession,  and  laid 
down  in  text  books  of  authority,  and  appa- 
re ntiv  founded  on  the  highest  authority,  was  to 
regolate  tbe  application  of  the  decision  to  the 
property.  The  rule  to  which  I  refer  is, ««  that 
a  portion  advanced  by  a  father  to  a  child  will 
be  a  complete  ademption  of  a  legacy,  though 
less  than  the  testamentary  portion."*  ]  could 
not  but  feel  that  in  the  caae  before  me,  and  in 
most  others,  the  effect  of  the  rule  would  be  to 
defeat  the  intentions  of  the  parent.  A  father 
who  makes  bis  will,  dividing  bis  property 
among  his  children,  must  be  8uppo«ea  to  have 
decided  what,  under  tbe  then  existing  circum* 
stances,  ought  to  he  tbe  portion  of  each  child, 
not  with  reference  to  the  wants  of  each,  but 
attributing  to  each  a  share  of  the  whole,  which, 
with  reference  to  the  wants  of  all,  each  ought 
to  possess.  If,  subsequently,  on  tbe  marriage 
of  any  one  of  them,  it  becomes  expedient  to 
advance  a  portion  for  such  child,  what  reason 
is  there  for  assuming  tbe  apportionment  made 
^y  the  will  respecting  what  ought  to  be  dis- 

a  2  Roper  on  liCgtcies,  318, 


tribnted,  to  be  disturbed }  The  advancement 
must  necessarily  be  auppoaed  to  be  of  the  par- 
ticular child's  portion,  as  the  rule  aasumcs,  aa 
it  precludes  the  child  advanced  from  claiming 
the  sum  given  by  the  will  as  well  as  the  sum 
advanced.  So  far  the  rule  is  founded  on  good 
sense,  and  adapted  to  the  ordinary  transactions 
of  mankind  ;  the  supplying  the  wants  of  any 
child  by  an  advancement  is  not  permitted  to 
lessen  the  provisions  made  for  that  child.  On 
the  other  hand,  the  supposed  rule  that  tbe 
larger  legacy  is  to  be  adeemed  by  a  smaller 
portion,  appears  not  to  be  founded  on  good 
sense,  and  not  adapted  to  tbe  ordinary  trans- 
actions of  mankind  1  and  it  would  be  subver- 
sive, in  most  cases,  of  the  intention  of  tbe 
parent.  Can  it  be  assumed  as  a  proposition 
so  general  as  to  be  the  foundation  of  a  rule  of 
property,  in  tbe  absence  of  any  expresa  inten-* 
tion,  that  tbe  marriage  of  one  chud,  and  the 
advancing  a  portion  to  such  child^  over-rides 
the  will  of  the  father  of  distributing  his  pro- 
perly among  all  his  children,  by  taking  from 
the  portion  given  to  that  child,  and  in  some 
extent  adding  to  the  provision  of  the  others  ? 
Is  it  not,  on  the  contrary,  the  usual  course 
and  practice  that  the  father,  on  the  child's 
marriage,  relaxea  his  strict  hold  over  it  as 
little  as  possible,  reserviof  to  himself  the 
power  of  disposing  of  tbe  resiiHie  of  the  for- 
tune destined  for  such  child  aa  fuHure  circum- 
stances may  require  i  In  doing  so,  tbe  father 
is  not  influenced  only  by  natural  love  and 
affection,  but  be  adopts  a  course  which  Vi 
may  be  supposed  to  think  most  beneficial  for 
such  child.  Where  then  is  tbe  ground  of  the 
presumption  that  he  intended,  by  advancing 
part  of  what  he  had  destined  as  the  portion  of 
that  cliild,  to  deprive  that  child  of  the  remain- 
der? The  argument  in  favour  of  the  proposi- 
tion appears  to  me  to  be  founded  on  the  tech- 
nical reasoning  aa  to  tbe  term  *' portion,** 
without  due  consideration  of  the  sense  in 
which  it  is  used.  The  giving  a  portion  to  a 
child  is  said  to  be  a  moral  debt,  but  of  the 
amount  of  which  the  parent  is  tbe  only  judge ; 
and  though  tbe  parent  has  by  his  will  adjudged 
the  amount  of  that  moral  debt  to  be  a  certain 
sum,  he  is  supposed  by  the  settlement  to  have 
departed  from  the  opinion  so  formed  and  ex« 
pressed,  and  substituted  the  amount  settled, 
for  this  only  is  considered  a  portion.  This 
reasoning,  however,  assumes  that  the  portion 
settled  should  be  intended  as  a  substitution  of 
the  former  gift  by  the  will,  and  such  intention, 
if  proved,  would  remove  all  doubt ;  but  the 
question  is,  whether  such  intention  is  to  be 
presumed  in  the  absence  of  all  proof?  Is  it 
not  much  more  reasonable  to  suppose  that  the 
intention  as  to  tbe  amount  of  the  portion  is  to 
.  be  the  same,  and  the  sum  settlea  is  only  an 
ademption  of  part  of  what  tbe  will  declares  to 
be  the  intended  amount  to  be  given  ?  There 
I  is  no  reason  for  supposing  the  sum  advanced 
I  to  be  tbe  whole  portion  intended  for  tbe  child. 
'  Assuming  it  to  be  a  substitution  for  tbe  whole, 
'  the  effect  of  the  portion  advanced  by  a  parent 
'  upon  a  legacy  before  given  is  called  an  ademp- 
tion ;  but  if  the  principle  of  ademption  be 
'  applied  to- those  cases,  this  consequences  r 


Digitized  by 


Ljoogle 


270 


Superior  Couri$ :   Lord  Chancelior*$  Couri. 


under  ronsideralion  will  not  follow.  The 
alit! nation  of  part  of  what  eoottitutes  a  spe- 
cific leji^acv  will  not  destroy  the  legacy  as  to 
wliat  remains;  se  the  admitted  exceptions  to 
the  treneral  rule  do  not  seem  consistent  with 
the  existence  of  that  part  of  it  now  under  con- 
sideration. The  rule  is  said  uot  to  apply  wheu 
the  testamentary  portion  and  suhsequent  ad- 
vance are  not  ejusdem  generis.  This  ma^  be 
very  reasonable  as  indicatory  of  the  intention, 
hut' it  is  not  easy  to  discover  why  an  advance- 
ment of  500/.  is  to  be  an  ademption  of  1000/. 
leiracv,  when  a  gift  of  stock  in  trade>  worth 
1500/.,  is  not  an  ademption  of  a  legacy  of 
500/.,  which  was  held  in  Holmet  v.  /Jitimes.^ 
So  a  testamentary  gift  of  the  residue,  or  part 
of  the  residue,  is  said  not  to  be  adeemed  by  a 
suiisequent  advancement,  becausa  the  am  aunt 
was  uncertain ;  but  in  that  case,  the  child,  if 
sole  residuary  legatee,  takes  the  advancement 
as  part  of  what  it  would  have  as  residue  if  no 
such  advanceioent  had  been  made.  Tlie  gift 
nn(ier  the  will  operates,  though  diminished  by 
the  amount  of  the  advaocenieiit.  The  sta* 
tute  of  distributions,  the  custom  of  London 
and  York,  and  the  whole  doctrine  of  hotchpot, 
proceed  upon  the  prineiple  that  advance- 
ment by  a  parent  does  not  operate  as  part 
satisfaction  of  what  the  child  wouM  otlierwise 
have  been  entitled  to,  the  object  being  to 
produce  equality,  not,  according  to  the  rule 
contended  lor,  inequality  between  the  ehildren. 
It  appears  to  me,  therefore,  that  all  reason, 
and  all  analogy,  is  against  the  supposed  rule. 

It  remains  to  be  examined  whetlier  the 
authorities  are  such  as  to  make  it  my  duty  to 
act  npon  it;  and  I  cannot  but  express  the 
satisfaction  I  have  felt  at  having  had  the  caaes 
so  throughly  examined,  and  1  think  the  pro> 
fessiwn  and  the  pnldic  are  much  indebted  to 
those  whose  industry  and  ability  have  brought 
the  real  state  of  this  question  so  satisfactorily 
before  me.  Hothine  v.  Haekine,^  is  a  case  in 
which  a  smaller  sum  advanced  was  held  to  be 
an  ademption  pro  tanio  of  a  larger  legacy ;  but 
it  does  not  appear  whether  the  decision  there 
proceeded  on  the  evidence  of  intention.  Har* 
top  V.  Whitmore^  is  a  very  important  caire, 
being  one  generally  referred  to  in  suppurt  ot 
the  supposed  rule,  which,  if  the  report  in 
Pecre  Williams  had  been  correct,  it  never 
would  have  been  as  there  reported.  It  is  n 
case,  as  there  reported,  of  a  legacy  of  500/. 
adeemed  by  an  advancement  of  5^)0/.  Fro*o 
Mr.Cox's  notes  to  P.  Williams,  and  tlie  reports 
of  Precedents  in  ChuUi  ery,  and  the  extract 
from  the  registrar's  book,  it  appears  that  the 
whole  statement  of  the  facts  in  P.  WiUiauie 
is  erroneous.  There  was  in  that  case  in  fact  a 
legacy  of  300/.  in  one  event,  and  a  legacv  of 
200/.  in  aniother  event,  and  an  advance  of  20o/.; 
it  was  be k1,  the  event  upon  which  the  300/. 
legacy  was  to  be  paid  never  having  arisen,  that 
the  'MH,t  the  erent  to  five  which  did  arise, 
Ilad  been  adeemed  or  satisfied  by  the  200/.  a(^ 
vance.^    Norton  v.  Norton^  cited  in  a  note  to 


^  Bro.  C.  C.  556.  «  Pre,  in  Ch.  263 

^  fd.54ii  and  1  P.  Wins.  Wros.  081. 
•  See  also  1  Bro.  C.  C.  306,  uole. 


Pui^  T.  Oeib0Mrrh,f  appeari  to  refer  to  a4f. 
vancemeats    under  the  custom   of    Ltn/tmi, 
And, the  case  of   Fry  v.  P»//#r,  8    Vioer's 
Aiiridgmenr,  154,  only  proves  that  the  aoppos. 
ed  rule  was  never  applied  to  deviscfa  of  it-al 
estate.    That  case  is  principally  valuable  liere 
as  shewing,  though  only  from  the  arjnimentof 
counsel,  that  the  supposed  rule  does  not  ap- 
pear to  have  been  besrd  of  in  1715.    The 
counsel  are  reported  to  have  said  "  auppo$e  a 
father  by  his  wiU  gives  hie  daughter  lO^fiQw. 
and  afterwards  marries  her,  and  ^ves  h«rr 
5,000/.  for  her  portion  ;  and  then  dies  wiihont 
revoking  the  will,  Ibis  is  clearly  not  n  revoca- 
tion  of  the  whole  devise  of  10,000/.,  bat  only  a 
revocation  or  satisfaction  pro  tonfo,  tbnc  h,  of 
5,000/.;  and  she  shall  take  the  otlier  5,000/.  by 
the  will.  In  Farnham  v.  PhiHiptjs  the  decision 
tiimed  on  the  legacy  being  a  residue,  hot  that 
never  adeemed.  Lord  Hardwickr  said  ••  Where 
a  father,  after  making  his  will,  advances  his 
child  with  a  portion  as  great  or  gremter  than 
the  legacy,  such  a  provision  has  alwaya  been 
held  an  ademption."     The  dietn  of  judges 
upon  matters  not  argued  directly  before  theo 
liave  liad  an  importance  attached  to  their, 
greater  than  in  my  opinion  they  on^bt ;  hot 
such  expressions,  falling  from  such  a  man  as 
Lord  Httrdwieke,  mav  safely  be  relied  npon  as 
shewing  that  at  that  time  a  Inrger  legacv  being 
adeemed  by  a  emafler  one,  was  not  faoTlliar  m 
his  mind.    It  is  more  important  Co  keep  this 
(ihfum  of  Lord  Hardwicke*s  m  mind»  berau^e 
Another  dictum  of  that  learned  Judge  in  Skv- 
dati  V.  Jekpilfi  is  relied  tipon  in  sapport  of 
the  supposed  rule.    The  case  itself  has  no  ap- 
plication to  the  point  now  under  consideration, 
the  decision  liaviog  turned  on  this,   that  the 
testator  did  not  stand  in  Iocq  pmrtntio.    Lord 
/f«r</«inV?A^i8  reported  to  have  said,*' The  Court 
to  be  sure  leans  against  double  portions  or 
double  provisions ;  and  whether  the  portion 
given  in  the  life  time  is  lets  or  not  is  noways 
material."    Lord  Hurdwicke  may  havo  meant, 
that  so  far  as  the  portions  are  double,  that  is, 
the  one  a  repetition  of  the  other,  only  one  shall 
prevail,  and  that  it  is  not  material  whether 
such  repetition  be  as  to  part  or  as  to  the  irhoie 
of  the  legacy ;  which  would  make  thia  dictnm 
consistent  with  the  former.    Uut  assuming  the 
obvious  meaning  of  the  words  is  to  recognise 
the  supposed  rule,  the  etfect  will  be  removed  by 
the  faet  of  the  erroneous  report  of  Hartop  v. 
fFhitmore  having  been  the  subject  of  dbcus- 
sion.    Lord  H^rdwhhe  might  naturally  at  the 
moment  have  assumed  the  report  waa  correct. 
K  dictum  under  such  circumstances  could  have 
,  no  weight  againat  a  contrary  opinion,  expressed 
only  a  few  months  before.    The  case  of  Roee^ 
weli  V.  Bennett^  is  a  decision  only  at  to  the 
ad^nissibiliiy  of  evidence.    Lord  Heirdwirkt*t 
oliservation  then  sl»ew8    that  he  considered 
300/  legacy  and  200/.  advanced  as  intended  to 
the  same  purpose,  which  places  thia  case  ia 
that  class  which  had  decided,  that  even  where 
the  testator  is  a  stronger,  the  advance  of  maaey 
for  the  purpose  for  which  the  legacy  was  given 
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operates  as  an  ademption.  In  Roper'a  Book,k 
i\\U  case  of  Roseteeli  v.  Bennett,  is  cited  in 
sup|K>rt  of  that  praposilion.  It  is  also  to  be 
observed,  if  the  200/.  advanced  had,  per  $e, 
raised  the  prej»uroplion  of  an  intention  to  re- 
?oke  the  300/.  legacy,  the  cvide ni-e  tendered 
would  have  l>een  useless  to  fortify  the  presump- 
tion, as  there  does  not  appear  to  have  been 
any  evidence  offered  lo  repel  it.  Chrk  v. 
B'urg9ffne,^  is  another  case  generally  relied  on 
in  support  of  the  allejced  rule  of  total  ademp. 
tion.  As  reported  in  Dickens  it  would  be  a 
strong  authority  for  the  purpose,  for  it  is  there 
represented  Ihut  Lord  CtmJen  decided  that  an 
advancement  of  6,000/.  was  an  ademption  of 
luo  legacies  of  3,600/.  each ;  bnt  on  reference 
to  the  case  itself  as  extracted  from  the  Re^is. 
irar's  books,  a  copy  of  which  I  have  been 
famished  with,  it  appears  instead  of  there 
having  been  two  legacies  of  3,600/.,  there  were 
three  legacies,  one  of  2000/.,  one  of  600/.,  and 
one  of  1,000,  making  together  only  3,600/. ; 
»o  that  this  case  doea  not  bear  upon  the  pre- 
sent i^uestion. 

It  thus  appears  that  the  only  two  cases  in 
which  it  appears  the  smaller  advancements 
had  been  held  to  be  an  ademption  of  a  larger 
legacy,  ffartop  v.  H^hitmore,  and  Chrke  v. 
Bvrgogne^  are  inaccurately  reported,  and  that 
iu  neither  of  them  did  the  facts  exist  to  raise 
any  such  question.  In  €mv€y.L9rdSnUthurp,^ 
tke  point  decided  was  different.  The  Attorney 
Genertd,  in  arguing  for  the  ademption  only, 
cootended  that  the  provision  by  «  father  to  a 
child,  whatever  the  provision  was— ^bat  any  sum 
of  money  advanced,  was  in  satisfaction  of  so 
much  of  the  legacy.  The  case  of  Potrell  v. 
Cleaver^  was  not  decided  upon  any  point  ap- 
plicable to  the  present  case ;  bnt  ine  doctrine 
in  question  was  much  dtscnssed ;  and  Lord 
Tburioic,  in  one  part  of  his  observations,  sup- 
poses a  possible  case  of  a  legacy  of  6000/. 
being  adeemed  bv  an  ailyancement  of  6000/. 
apon  the  untenable  ground  that  6000/,  mpre- 
tenti  was  equally  valuable  to  6000/.  under  the 
will  of  a  living  man,  assuming  that  advance- 
nent  must  be  of  equal  value  with  the  legacy; 
bat  this  the  supposed  rule  would  repudiate,  as 
it  is  nut  thonght  to  regard  the  relative  value 
of  a  legacy,  and  an  advancement  paid,  both 
being  in  the  nature  of  portions.  In  Rbbinson 
V.  fFhiHejf,<»  the  legacy  was  of  1000/,,  and  the 
sum  advanced  6lK)/.  Sir  /T.  Grant  thought 
the  presumption  of  ademption  was  altogether 
rebutted  by  the  evidence.  The  counsel,  who 
argued  in  support  of  the  ademption  only  con- 
tended that  an  advancement  by  a  father  to  a 
child  was  considered  primd  facie  a&  an  ademp- 
tion pro  tmtto  of  what  was  given  hy  the  will ; 
which  wouhl  imply  that  the  rule  did  not  ex- 
tend to  a  total  aaeu>ption»  In  the  case  of 
^t9ncb^.AIonek,v  the  sum  advanced  was  4000/., 
snd  the  legacy  was  /.OOO/.,  and  Lord  Munners 
savs,  that  the  40t -0/.  is  ceruinly  a  satisfaction 
pro  tefil*  of  the  6000/.»  but  he  dismissed  the 


•^  1  Vol.  319. 

»  IBro.  C.  a-«25. 

^^  Ves.  677. 
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bill,  because  vt  wfis  proved  another  sum  of 
1000/.  bad  previou^y  been  paid  to  the  legatee 
in  part  of  the  6000/. 

The  question  came  under  the  coBsideration 
of  Lord  Eldvn  in  two  cases.  Trimmer  v.  Bojfne,^ 
and  Ejf  purte  Pye,^  but  in  neither  was  there 
any  decision  upon  it.  lo  the  former  the 
legacy  and  provision  were  equal,  in  the  latter 
the  legacy  was  4000/. ;  and  the  advancement 
3f)(H)/.  All  that  was  contended  for  was  that 
the  3000/.  was  to  Ite  considered  as  an  advance- 
ment in  part  satisfaction  of  the  legacy  of  4000/. 
Lord  ElHon  decided  that  advancement  was  not 
in  satisfaction  of  the  legacy,  upon  grounds 
which  have  no  application  to  the  present  ques- 
tion. The  case,  therefore  is  important  only 
from  the  observations  which  fell  from  Lord 
Eidott,  and  it  is  not  easy  to  determine  on  which 
side  they  preponderate.  He  says,  upon  recol- 
lection of  the  case  of  Grace  w.hord Saliiltury* 
Lord  Thuriou*  remarked  the  doctrine  of  the 
court  to  be,  if  a  portion  be  given  to  a  child  by 
will,  and  afterwards  an  advancement  be  made 
on  the  marriage,"  that  ispr/mayci^V  an  ademp- 
tion of  the  whole,  or  pro  tanto.'*  He  afterwards 
says, "  It  is  the  unquestionable  doctrine  of  the 
Court  that  where  a  parent  gives  a  legacy  to  a 
child,  &c.,  and  aftenvards  advances  a  portion 
upon  the  marriage  of  that  child,  tltough  of 
less  amount,  it  U  a  satisfaction  of  the  whole  or 
in  part."  The  meaning  of  which  I  understand 
to  be,  that  if  the  advancement  be  equal  to  the 
legacy,  it  is  a  total  ademption ;  if  leM  pro  tanio 
only ;  and  he  immediately  proceeds  to  state 
some  cases  to  have  gone  the  length  of  holding, 
that  a  portion  though  much  les8',ihan  the  legacy, 
had  been  held  to  be  an  ademption  of  tha 
whole.  As  the  only  cases  in  which  this  ap- 
pears to  have  been  decided  are  those  of  //ar- 
top  v.  H^hitmffre,  and  Clarke  v.  Burguyne,  Lord 
Eldun  must  be  presumed  to  have  referred  to 
them  or  been  speaking  from  general  recollec- 
tion of  what  appears  to  have  been  decided  by 
them  ;  and  if  so,  the  expressions  used  can  be 
accounted  for,  but  all  the  importance  of  what 
so  fell  from  Lord  Eldonw^  be  removed  by  the 
fact  of  those  cases  being  inaccurately  reported, 
and  in  neither  of  them  can  the  ductriiK!  be 
supposed  to  be  established. 

The  result  of  a  careful  examination  of  all 
the  cases  is,  that  there  is  not  suftident  autho- 
rity to  support  the  supposed  rule,  but  that  on 
the  contrary  the  weight  of  authority  is  deci- 
dedly against  it;  and  as  it  cannot  be  supported 
in  principle,  and  is  in  its  operation  generally 
destructive  of  the  interest  that  the  parents 
have  intended  for  their  children,  I  think  it  my 
duty,  notwithstanding  the  manner  in  which  it 
has  been  received  in  the  profession,  to  decline 
adopting  or  following  it;  and  therefore  I 
declare  that  the  advancements  on  the  respec- 
tive marriages  in  this  case  are  to  be  taken  ia 
ademptions  pro  taitto  only  of  the  legacies  before 
given. 

Pym  y.  Ijoekyer,  Sittings  at  Lincoln's  Inn. 
June  1, 1841. 


q  7  Ves.  SOS. 
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ISlontf  Caurt. 

COSTS.  —  INDBMNITT  TO  VENDORS  UVDSR 
00MPUL80RT  CLAUSES  IN  PUBLIC  IM- 
PROTEMBNT    ACTS. 

The  eommstioneri  o/tetren  for  the  City  of 
tendon  hamng  required  certain  premiiet 
in  Lombard  Street,  for  improving'  tne  drain^ 
age,  which  were  9uhiequently  conveyed  to 
them,  pursuant  to  the  directions  contained 
in  the  Sewer  Act,  under  which  they  acted, 
the  purchase  money  was  directed  to  be  paid 
into  Court,  and  to  be  laid  out  in  the  pur^ 
chase  of  other  real  estate,  to  be  settled  upon 
the  same  trusts  for  the  benefit  ofthep'tr- 
ties  interested  as  the  property  purchased^ 
The  act  contained  a  clause  that  all  reason- 
able expences  should  be  paid  by  the  com- 
missioners.     Held :  that  although  the  pur- 
chase  money  invested  might  be  laid  out  in 
four  distinct  purchases,  the  commissioners 
were  bound  to  pay  uU  the  expences  of  each 
purchase. 
Ad  order  haviofif  been  made  a  feiv  months  a^o 
for  a  reference  to   the  Master  to  ascertain 
whether  it  would  be  fit  and  proper,  and  for  the 
benefit  of  the  parties  interested,  to  invest  a  sum 
of  700/.,  part  of  the  money  standing  to  the  cre- 
dit of  this  matter,  in  the  purchase  of  a  certain 
freehold  estate;  and  the  Master  having  reported 
in  favor  of  the  proposed  purchase,  a  petition 
was  presented  for  confirming  the  Master's  re- 
port, and  for  completing  the  purchase  ;  and  it 
also  prayed  that  the  commissioners  of  sewers 
might  be  directed  to  pay  all  the  costs  incurred, 
or  to  I>e  incurred,  in  respect  thereof. 

Kindersleif  and  Piggott  for  the  petitioners, 
stated  that  the  commissioners  of  sewers  having, 
under  the  compulsory  powers  in  their  act,  ob- 
tained a  conveyance  of  a  house  in  Lombard 
Street,  which  was  settled  on  the  petitioners, 
^tbe  amount  of  the  purchase  money  was  ordered 
to  be  paid  into  Court,  and  invested  as  soon  as 
opportnoiiy  offered,  in  real  estate  of  a  lilte  na- 
ture, and  settled  upon  the  same  trusts  as  those 
upon  which  the  {)r8perty  taken  was  held.  The 
parties  benticially  ^titled  had  contracted  for 
the  purchase  of  a  property  which  was  consi- 
dered an  advantageous  investment  for  part  of 
the  fund  in  Court,  and  were  Dow  desirous  of 
completing,  but  the  com mbsioners -objected  to 
pay  the  costs,  contending  that  all  the  parties 
interested  in  the  property  were  now  compe^teut 
to  act,  and  that  it  was  therefore  unnecessary  to 
bring  the  matter  before  the  Court.  That, 
however,  was  not  the  case,  for  according  to 
Che  terms  of  the  will  under  which  the  petitioners 
derived  title,  it  was  uncertain  whether  an  es- 
tate tail  was  created,  and  whether  the  rule 
in  Shelley* s  case  would  apply ;  and  the  Court 
would  not  upon  such  an  application  deter, 
mine  the  rights  of  the  parties. 

Pembtrton,  contrh,  urged  the  serious  ex- 
pences that  the  commissioners  had  already 
Seen  put  to  with  reference  to  this  transaction ; 
and  contended  that  as  the  parties  were  now 
competent  to  act,  the  fund  should  be  paid  out 
of  Court,  and  invested  in  the  same  manner  as 
any  other  trust  fund  would  be.  The  amount 
of  the  purdiase  money  paid  into  Court  by  ths 


commissioners  was  3,200/.,  and  instead  of  its 
being  re-invested  in  one  purchase,  two  pur- 
chases had  already  been  completed,  at  an  ex. 
pence  to  the  commissioners  of  520/.  There 
was  now  remaining  in  Court  a  sum  of  900/., 
from  which  it  was  proposed  to  take  700/.  for 
the  present  investment,  so  that  there  would 
still  remain  200/.,  which  might  be  invested  at 
an  expence  equal  to  that  incurred  on  either  of 
the  former  ourchases.  The  act  directed  that 
all  reasonable  expences  should  be  paid  bv  the 
commissioners,  and  it  could  not  be  consddered 
reasonable  that  the  commissioners  should  be 
put  to  such  heavy  expences  when  the  parties 
entitled  were  capable  of  invesiing  the  fund 
without  the  intervention  of  the  court.  At  the 
time  the  purchase  was  made  by  the  commt»> 
sioners,  some  of  these  parties  were  under  dis. 
ability,  and  hence  the  necessity  for  piling  the 
purchase  money  into  Court  $  but  that  aisability 
was  now  removed,  and  l>eing  competent  to  act 
for  themselves,  they  had  no  right  to  ask  for  the 
amount  in  Court  to  be  re-invested  at  the  ex- 
pence  of  the  commissioners. 

The  Master  of  the  Rolls  %^^,  that  he  could 
not  on  such  a  oetition  attempt  to  put  a  con- 
struction upon  the  will.  It  was  certainly  the 
duty  of  the  commissioners  to  protect  the  funds 
entrusted  to  them  as  far  as  they  could ;  but  this 
was  a  case  where  property  hua  l>een  compulso- 
rily  taken  by  the  commissioners  for  the  pur- 
poses of  the  act.  There  could  not  be  a  greater 
violence  to  the  property  of  individuals  than  sarh 
a  compulsory  taking  possession  of  property, 
and  although  ii  was  permitted  for  the  benefit 
of  the  public,  still  it  was  not  to  be  done  at  the 
costs  of  private  individuals  The  act  directed 
such  costs  to  be  pud  by  the  commlssionrrs  83 
were  reasonable,  and  so  far  as  discretionary 
power  was  vested  in  the  Court  over  revarioos 
and  improper  conduct;  and  no  doubt  if  such  a 
case  occurred  the  Court  would  deem  it  right 
to. interfere ;  hut  his  Lordship  said  he  did  not 
think  the  circumstances  of  the  present  case 
called  for  any  such  interference.  It  would 
have  been  better  if  the  whole  of  the  sum  m- 
vested  could  have  been  laid  out  in  one  pur- 
chase; but  parties  could  only  invest  when  op- 
portunity offered,  and  they  ought  not  to  be 
compelled  to  enter  into  agreements  mendy  for 
the  convenience  of  those  who  have  foroblv 
deprived  them  of  their  property. 

Ex  parte  The  Commissioners  of  Sewers,^ 
Jane  12.  1841. 

THE  EDfrOE'S  LETfER  BOX. 

« 
By  a  slip  of  the  press,  in  the  table  of  the  Cir* 
cuitt  of  the  Judges  (p.  1 76,  ante) Bristol  htt  heea 
placed  in  the  line  opposite  the  l4th,  instead  of 
the  next  line,  the  18th  Aug.,  in  which  the  assize 
town  is  omitted  altogether.  We  shall  endeavour 
to  prevent  a  similar  mistake  (the  first,  we  be- 
lieve, that  has  occurred)  by  giving  the  table  io 
future  in  a  different  form.  We  are  truly  sony 
that  "An  Old  Subscriber"  has  been  put  to  io- 
convenience. 

The  letter  on  the  Law  of  Libel  shall  be  cob- 
sidered. 
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■  "  Qaod  magi*  ad  Nos 
Pertinet,  et  nescire  malum  est,  agiumus.'* 


HORAT. 


LAW  OF  AITORNBY'S. 


DISABILITY  TOPURCHASB.^EVIDBNCI. 

Oif  an  appeal  from  the  Goart  of  Chancery  in 
Ireland,  it  appeared  that  the  appellant't  inte- 
rest in  certain  leasehold  lands  havings  been 
pot  up  to  auction,  under  writs  of  /i  /a.,  bis 
aitoroey  (bein^  the  real  plaintiff  in  one  of  the 
writs)  made  the  larf^est  biddini^y  and  was  de- 
rlaced  the  purchaser,  and  paid  the  purchase 
money,  which  was  not  more  than  sufficient  to 
tttUfy  the  writs  prior  to  his  own,  and  the  ex> 
pences.  Tlie  client  claimed  the  benefit  of  the 
parchase,  allq^in^  that  the  solicitor  bid  as  his 
•Kent,  and  purchased  in  trust  for  him,  which 
tbe  solicitor  denied,  but  offered  to  f(ive  up  the 
pnrcbase  if  be  wuuM  pav  him  the  purchase 
money  and  other  demands  he  had  on  him. 
Tlie  client  was  not  able  then  to  raise  the  money, 
i>ut  after  ten  years,  during  which  the  solicitor 
^ealt  with  the  lands  as  his  own,  he  (the  dient) 
filed  his  ImH,  charging  that  the  solicitor  bid  for 
sad  purchased  the  lauds  as  his  agent,  in  trust 
for  him. 

On  the  hearing  of  the  appeal  it  was  decided, 

1.  That  a  decree  bv  which  the  bill  was  dis- 
"||<>ed  upon  the  soliator's  undertaking  to  re. 
'^e  the  client  from  all  demands ;  and  a  se- 
<^nd  decree  bjr  which  the  former  was  varied, 
•JkI  an  iisoe  directed  to  ascertain  the  value  of 
tbe  client's  interest  in  the  lands  at  the  time  of 
«»^  ttle,  were  both  erroneous. 

^'  That  an  in<|uiry  as  to  such  value  was  im- 
Bcterial ;  the  materud  question  being  whether 
Y^t  attornev  was  acting  on  behalf  of  the  client 
^  bidding  for  and  purchasinf^  his  property. 

3.  That  the  client's  equity  against  the  soli^ 
^^r,  if  the  solicitor  was  acting  on  his  behalf, 
^  not  affected  by  the  lapse  of  ten  years, 
^here  being  no  acquiescence,  and  the  soucitor 
bcmj^  aware  of  his  client's  rights. 

'I-  fbat  if  an  attorney  Is  not  acCiog  as  «ttor- 

VpL  XXIX.-NO.  668. 


ney  for  his  client  on  a  particular  occasion,  he 
may  throw  off  that  character,  and  exercise  his 
independent  rififhts. 

5.  That  evidence  cannot  be  received  of  ad« 
missions  by  a  party,  if  they  are  not  proper^ 
put  in  issue  by  the  pleadings,  so  that  he  Hiay 
have  an  opportunity  of  contradicting  them. 

The  Lord  Ckanceliar  said,  lliere  were  two 
decrees  of  the  Court  of  Chancery  in  Ireland : 
one  made  on  the  original  hearing,  and  another 
on  a  rehearing ;  and  neither  or  these  decreea 
could  stand ;  but  the  final  adyndication  of  the 
case  was  reserved,  for  the  purpose  of  con- 
sidering what  ought  to  be  the  decree  to  be  sub- 
stituted  in  the  place  of  those  which  it  was  theur 
lordships'  opinion  ought  to  be  reversed. 

It  appears  that  Mr.  Austin,  (the  appellant) 
was  entitled  to  a  leasehold  interest  in  certain 
lands  in  Ireland ;  he  was  very  much  indebted  ; 
there  were  several  judgments  against  him,  and 
the  writs  of  execution  were  in  the  hands  of  the 
sheriff.  It  appears  that  he  had  employed  Mr. 
Chambers  as  his  attorney  for  several  years. 
Mr.  Chambers  had  an  execution,  but  he  was 
not  the  party  who  was  seeking  to  enforce  a 
sale ;  there  were  other  execution  creditors,  whe 
were  seeking  to  enforce  it.  Mr.  Austin  was 
very  desirous  of  preventing  the  sale  from  tak-« 
ing  place,  and  one  fact,  of  which  there  was  no 
dispute,  was,  that  he  applied  to  the  sheriff  to 
postpone  the  sale  i  and  Mr.  Chambers  certainljf 
did  co-operate  with  him  in  endeavouring  to  in* 
duce  the  sheriff  to  postpone  it.  The  other 
creditors,  however,  would  not  consent,  and 
there  was  no  postponement.  There  was  « 
postponement  from  a  former  day,  but  the  she- 
riff being  called  on  by  the  other  creditors  qh 
the  second  occasion  to  perforin  his  duty,  aad 
feeling  that  he  had  no  discretion,  proceeded  to 
sell.  One  of  the  creditors  bid  a  certain  sum  i 
that  was  a  creditor  who  had  a  claim  ante  ior  tb 
the  claim  of  Mr.  Chanibers,  but  it  was  venr 
much  less :  and  it  had  been  admitted  on  all 
hands,  thm  the  value  o(the  property  was  more 
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taw  of  Aiiorneys, 


than  sufflcteiit  to  cover  hU  demand.  Mr. 
Chambere  then  bid  a  hi^yhcr  sum,  and  he  was 
declared  lUe  purchaser  of  the  property,  and  the 
sheriff  made  the  assignment  to  him.  This  took 
place  in  the  year  1819.  Mr.  Austin,  it  appea/s, 
immediately  after  this  sale,  called  on  Mr. 
Chambers  to  re-assi^n  the  property  to  him,  in- 
sistinjf  that  he  had  a  rio[hl  to  the  benefit  of  this 
purchase,  and  that  Mr.  Chambers  was  not  en- 
titled to  retain  it  for  his  own  benefit.  IMr. 
Chambers  at  that  time  seemed  very  willing  to 
comply ;  it  does  not  appear  that  he  consented 
as  a  matter  of  right,  but  at  the  same  time  he 
had  no  difficulty  in  saying  that  if  he  were  paid 
all  he  had  a  right  to  receive,  he  should  not 
wish  to  retain  the  property.  In  the  year  1820 
Mrs.  Austin  died.  She  had  a  contingent  inte- 
rest  by  way  of  jointure  upon  his  property, 
which,  if  she  had  survived  Mr.  Austin,  would 
of  course  have  very  much  diminished  its  value; 
and  her  death  made  the  property  of  course  so 
much  more  valuable  to  the  purchaser.  The 
result  was,  that  nothing  was  done  till  a  bill 
was  filed  in  1829,  which  was  ten  years  after 
this  question  arose ;  and  one  point  in  the  case 
was  undoubtedly  the  length  of  time  which 
elapsed  from  the  time  Mr.  Austin's  title  ac- 
crued, when  the  sale  took  place,  until  the  pe- 
riod when  he  filed  his  bill  to  call  in  question 
this  purchase  by  Mr.  Chambers. 

The  case  came  on  to  be  heard  before  the 
Court  of  Chancery  in  Ireland,  in  1832,  and  the 
first  order  made  was  one  which  it  was  clear 
could  not  stand ;  and  so  it  appears  to  have  been 
thought  in  the  Court  below,  for  the  cause  was 
reheard  at  a  subsequent  period,  and  then  a  de- 
cree was  made  that  a  value  should  be  let  upon  the 
appellant's  interest  in  the  estate  as  it  subsisted 
in  1819,  after  crediting  against  the  value  the 
monies  paid  by  Mr.  Chambers  for  the  purchase, 
with  the  expenses  and  costs  attending  the  same, 
and  also  the  amount  of  his  judgment  vested  in 
Beresford,  and  the  sums  paid  by  him  for  rent, 
costs,  and  fines  in  releasing  the  lands,  such 
value  to  be  ascertained  by  a  jury,  upon  an  is- 
sue directed  for  that  purpose,  &c.  That  de- 
cree  also  was  not  the  way  in  which  the  rights 
of  the  parties  could  be  disposed  of.  The  only 
question  that  remains,  is,  what  ought  to  be  the 


decree  pronounced  ? 

Now  there  have  been  two  points  made  for 
the  appellant,  impeaching  the  sale ;  one  was, 
that  when  Mr.  Austin,  the  owner  of  the  pro- 
perty, found  that  there  must  be  a  sale,  he  de- 
sired  Mr.  Chambers  to  attend  and  buy  it  for 
him  as  his  agent.  The  other  point  was,  that 
Mr.  Chambers  being  his  attorney,  and  bound 
to  do  the  best  he  could  for  his  employer,  could 
not  support  a  purchase  which  he  had  made 
of  his  client's  property, 

I  have  no  hesitation  m  saymg,  that  it  either 
of  these  propositions  were  made  out  in  the 
aflirmative,  the  appellant  would  be  entitled  to 
recover  this  property,  making,  of  course,  com- 
pensation, or  repayment  rather,  to  Mr.  Cham- 
bers, of  the  monies  which  he  has  expended 
upon  the  property,  it  being  quite  clear,  accord- 
ine  to  the  doctrine  of  a  Court  of  Equity,  that 


solicitor  for  the  ?endor,  cannot  Umsetf  par. 
chase  it  for  his  own  benefit.  That  doctrine  ii 
so  well  established,  that  it  is  hardly  necessary 
to  refer  to  any  decision  or  dictum  upoa  it ; 
but  two  cases  were  referred  to,  Leet  v.  NmUoU, 
1  Russ.  &  M.  53 :  and  Ex  parte  JoneB,  8  Ves. 
337,  both  which  were  founded  upon  a  verr 
long  train  of  former  decisions,  aa<l  establislied 
that  doctrine,  so  that  it  catnot  by  any  possi- 
bility be  now  questioned.  Upon  these  two 
points  in  the  case  the  title  of  those  parties 
seems  to  me  to  depend ;  but  on  looking  very 
carefully  through  the  evidence,  and  lookioirit 
the  pleadings  to  which  that  evidence  is  applied, 
it  does  not  appear  to  me  that  your  lordships 
can  saCely  proceed  finally  to  adjudicate  opoa 
the  rights  of  the  parties. 

It  is  quite  clear  that  Mr.  Chambers  had  been, 
before  the  sale,  the  attorney  of  Mr.  Austin, 
and  it  is  quite  clear  that  he  afterwards  acted 
as  his  attorney ;  but  he  denies  in  his  answer 
that  upon  this  transaction,  with  reference  to 
this  sale,  he  acted  as  Mr.  Austin's  attoriej; 
he  says  be  was  acting  for  himself ;  that  he  wss 
a  judgment  creditor;   that  he  bad  a  rij^htto 
attend  the  sale^  and  had  a  right  to  porckise, 
and   that  he  was  acting  in  the  character  of 
judgment  creditor.    If  he  was  not  acting  ffitli 
a  view  to  the  interests  of  his  client,  who  bd 
been  his  client  before,  and  was  his  client  aiter- 
wards,  be  had  a  right,  undoubtedly,  to  thro* 
off  his  character  of  solicitor  at  that  particolir 
time,  and  to  exercise  the  right  which  beloogtd 
to  him  in  another  character.    The  bill  alle^, 
that  prior  to  the  sale,  Mr.  Austin  desired  Mr. 
Chambers  to  attend,  and  bid  and  buyforhiis. 
This  Mr.  Chambers  positively  denies.    Pst 
witness  proves  it  in  this  way ; — that  after  tlit 
sale,  or  at  the  time  of  the  sale^  Mr.  Cbauibers 
made  an  arrangement  with  the  sheriff,  api 
afterwards  stated  that  he  had  bid  forMr.  Ao»iifl, 
and  that  Mr.  Austin  was  the  purchaser,  asd 
that  he  had  bid  for  him,  and  was  his  agent  ii 
the  purchase.    Now,  the  bill  charges,  that  tht 
defendant  had  admitted  that  he  hadparchsRii 
for  his  dient,  Mr.  Austin,  but  it  does  not  disfj^e 
that  he  had  said  so  to  the  witness  named.  If 
^e  bill  had  charged  that  he  had  said  so  to  tbe 
witness,  the  defendant  would  have  had  an  op- 
portunity of  cross-examining  him,  or  of  exi- 
iiiiuing  other  persons  who  were  present  st  tie 
time,  if  any  person  could  be  found  who  woai<i 
dispute  the  statement.    But  as  this  bill  only 
sets  out  as  a  general  allegation,  that  he  oftei 
said  so,  without  referring  to  any  one  instaoce 
in  particular,  the  defendant,   of  course,  M 
no  possible  means  of  meeting  the  case  made 
upon  the  evidence.    I  have  had  frequent  occs- 
sion  in  this  house,  and  elsewhere,  to  state  d»t 
where  I  find  evidence  of  an  admission,  m 
that  admission  is  not  put  directly  in  issue  by 
the  pleadings,  so  that  the  partv  against  whoa 
it  was  intended  to  be  used,  baa  no  opponn&itf 
of  meeting  it  by  other  evidence,  it  would  be « 
most  unjust  thin^  to  bind  the  interests  of  »J 
party  by  an  admission  so  proved ;  and  it  wookI 
be  a  way  of  giving  facility  for  prodadag  W* 
evidence,  and  be  very  dangerous  and  injuriow 


an  agent  or  solicitor,  acting  at  the  time  as  to  the  general  interests  of  suitors.    As  to  u>« 
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time  wblch  has  elapsed,  I  do  not  conceive  that 
to  be  a  bar.  It  woald  require  a  miicb  longer 
time  to  j^ive  a  title  to  a  party  under  the  cir- 
cumstances alleged ;  whether  truly  alleged  or 
not  is  a  matter  which  must  be  further  investi- 
irated  s  but  the  time  which  has  elapsed  is  not 
in  itself  sufficient  to  bar  the  title,  provided  the 
title  be  correct.  Provided  Mr.  Chambers  wishes 
for  \t,  I  would  recommend  two  issues  to  be 
tried ;  first,  whether  at  the  time  of  the  pur- 
chase by  Mr.  Chambers,  he  was  acting  as  the 
attorney  or  agent  for  Mr.  Austin  with  respect 
to  the  matter  of  the  sale  ;  and,  secondly,  whe- 
ther Mr.  Chambers  did  bid  for  and  become 
the  purchaser  of  the  premises  as  the  a^ent  for 
and  on  behalf  of  Mr.  Austin ;  and  that  the 
jadf^e  should  be  at  liberty  to  indorse  any  special 
matter  upon  the  postea.  On  the  other  hand, 
if  Mr.  Chambers  does  not  wish  to  avail  himself 
of  that  opportunity,  the  order  that  I  should 
suggest  18,  that  the  plaintiflfbe  declared  entitled 
to  the  benefit  of  the  purchase  made  by  Mr. 
Chambers,  and  then  that  it  be  referred  to  the 
Court  of  Chancery  in  Ireland  to  frame  such  a 
decree  as  may  be  proper  to  be  framed  upon 
that  declaration. 

Mr.  Chambers  having  elected  to  take  the 
issues,  the  order  made  by  the  house  was,  that 
the  cause  be  remitted  to  the  Court  of  Chan- 
cery in  Ireland,  with  instructions  to  give  the 
necessary  directions  for  the  trial  of  them,  and 
for  the  examination  of  any  particular  person, 
or  reading  any  particular  depositions,  &c.  on 
the  tri»1. 

Austin  V.  ChambfTi,  6  Clark  &  Finnelly,  I. 


REMARKABLE  WILLS. 
No.  IV. 


HBNRT  Vll.      1509. 

This  will  commences  thus  :— 
"Ih  thb  namb  of  the  almighty  and  marciful 
Trinitie,  the  Father,  the  Son,  and  the  Holie 
Goat,  thre  p'lones  and  oon  God.  We  Henry, 
bv  the  grace  of  God  king  of  England  and  of 
^rannce,  and  Lord  of  Ireland,  of  this  name  iht 
seventh,  at  oure  manour  of  Richemount  the 
laste  dale  of  the  moneth  of  Marche,  the  yere  of 
our  Lord  God  a  thousand  five  hundredth  and 
nyne,  of  oure  reigne  the  zxivth,  being  entier 
of  Doynde  and  hool  of  hodie,  the  laude  and 
praise  to  oure  Lord  God  :  mak  this  oure  last 
wille  and  testament  in  the  maner  fourme  here- 
after ensupng. 

Furst,  for  the  recommendacion  of  our  soule 
into  thee  moost  roercifuU  handes  of  hym  that 
redemed  and  made  it,  we  sale  at  this  tyme,  as 
sithena  the  furst  veres  of  diecretion  we  have 
been  accustumea,  thies  wordes.  Dominb 
jn*v  xf'b,  qui  me  ex  nichilo  creasti,  fecisti, 
redemisti  et  predestinasti  ad  hoc  quod  sum,  tu 
Bcis  quid  de  me  facere  vis,  fac  de  me  secundum 
Toltintatem  tnam  cam  misericordia.  Therefor 
doo  of  me  thi  wille  with  grace,  pitie  and  mer- 
eye,  moost  hnmbly  and  entierly  1  beseche  the ; 
and  thus  unto  the  I  bequethe,  and  into  thi 
moost  mercifuU  hands  my  soule  I  committe. 


And  howebeit  I  am  a  synfull  creature,  in  synne 
concevied,  and  in  synne  have  lived,  knowing 
perfitely  that  of  my  merits  I  cannot  atteyne  to 
the  lif  everlasting,  but  oonly  by  the  merits  of 
thy  blessed  passion,  and  of  thi  infinite  mercy 
and  grace.  Nathelessb  my  moost  mercifuu 
redemer,  maker  and  salviour,  I  truste  by  the 
special  c^race  and  mercy  of  thi  moost  blissed 
moder  evir  virgyne,  oure  lady  Saincte  Mary ; 
in  whom  after  the  in  this  mortall  lif,  hath  ever 
been  my  moost  singulier  trust  and  confidence, 
to  whom  in  al  my  necessities  I  have  made  my 
continuel  refuge,  and  by  whom  I  have  hiderto 
in  all  myne  adversities,  ever  had  my  sp'ial 
comforte  and  relief,  wol  nowe  in  my  moost 
extreme  nede,  of  her  infinite  pitie  take  my 
soule  into  her  hands,  and  it  present  unto  her 
moost  dere  son :  whereof  swettest  lady  of 
mercy,  vcray  moder  and  vir^^in,  welle  of  pitie, 
and  surest  refuge  of  all  nedefull ;  moost  hum- 
bly, moost  entierly,  and  moost  hertely  t  beseche 
the.  And  for  my  comforte  in  this  behalue,  I 
trust  also  to  the  siuguler  mediacion  and  praiers 
of  al  the  holie  companie  of  Heven  :  that  is  to 
saye,  aungels,  arcliaungeles,  patriarches,  pro- 
phets, apostels,  evangelists,  martirs,  confes* 
sours,  and  virgyns.  and  sp'ially  to  myne  accus- 
turned  avoures  I  call  andcrie,  Sainte  Michaell, 
Saint  John  Baptist,  Saint  Johon  Evaungelist, 
Saint  George,  Saint  Anthony,  Saint  Edward, 
Saint  Vincent,  Saint  Anne,  Saint  Marie  Mag- 
dalene, and  Saint  Barbara ;  humbly  beseching 
net  oonly  at  the  houre  of  dethe,  suo  to  aide, 
succour  and  defende  me,  that  the  auncient  and 
gostely  enemye,  ner  noon  other  euill  or  damp- 
nable  esprite,  have  no  powar  to  invade  me, 
ner  with  his  terriblenesse  to  annoye  me ;  but 
also  with  your  holie  praiers,  to  be  intercessours 
and  mediatours  vnto  our  maker  and  redemer, 
for  the  remission  of  my  synnes  and  salvacion  of 
my  soule. 

And  for  asmoche  as  we  have  receved  our 
solempne  coronacion,  and  holie  inunction, 
within  our  monastery  of  Westminster,  and  that 
within  the  same  monasterie  is  the  common 
sepulture  of  the  kings  of  this  reame;  and 
sp'ially  bicause  that  with  in  the  same,  and 
among  the  same  kings,  re:itest  the  holie  bo  die 
and  reliquies  of  the  glorious  king  and  confes- 
sour  Saint  Edward,  and  diverse  other  of  our 
noble  progenitours  and  blood,  and  specially 
the  body  of  our  graunt  dame  of  right  noble 
memorie  Queue  Kateryne,  wif  to  King  Henry 
the  V^,  and  doughter  to  King  Charles  of 
Fraunce;  and  that  we  by  the  grace  of  God, 
p'opose  ri^ht  shortely  to  translate  hito  the 
same,  the  bodie  and  reliouies  of  our  vncle  of 
blissed  memorie  King  Henry  the  VI^^.  For 
thies,  and  diverse  other  causes  and  considered 
cions  vs  sp'ially  moevyng  in  that  behalf,  wa 
wol  that  whensoever  it  shall  please  our  salviou- 
Jh'u  Crist  to  calle  vs.oute  of  this  transitorie 
lif,  be  it  within  this  our  royme,  or  in  any  other 
reame  or  place  without  the  same,  that  our  bodis 
bee  buried  within  the  same  monastery ;  that  is 
to  sale  in  the  chapell  where  our  said  graune 
dame  laye  buried,  the  which  chapell  we  have 
begoune  to  buvlde  of  newe,  in  the  honour  pf 
our  blessed  lady." 
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The  win  then  provides  for  tbe  \XnfC%  torob> 
the  funeral  &c.,  and  then  proceeds  as  follows : 

**  Also  we  wol,  tliat  furthwith  and  ymrne- 
diady  after  our  decesse,  whensoever  it  shall 
please  God  soo  to  dispose  of  as,  be  it  with  in 
this  our  reame,  or  in  any  other  reame  or  con- 
Irey  wiih  out  the  same ;  our  executours  with 
al  diligence  and  spede  that  j^foodly  may  be 
doon^  cause  to  bb  said  within  our  s«{d  raonns* 
fery,  our  citie  erf  London,  and  other  places 
next  adjoinyiig  to  the  same,  for  the  remission 
ofoure  synnes,  and  the  weale  of  our  soule,  ^ 
masses ;  whereof  we  wol  ^^  be  saied  in  the 
honour  of  the  Trinitie,  VM  in  the  honour  of 
the  ▼  wounds  of  our  Lord  Jhn  Crist,  mm^ 
hi  the  honour  of  the  v  joie»of  our  lady,  ccccl 
in  the  honour  of  the  ix  orders  of  aun^ells,  cl 
in  the  honour  of  the  patriarches,  ^  in  the 
honour  of  the  xii  apostellis,  and  MSf  ccc,  which 
inaketh  up  the  hool  nombre  of  the  Said  mas- 
ses, in  the  honour  of  all  saints.  And  that  the 
said  masses  and  eveiy  of  them,  bee  saied  and 
doo'u  as  above,  at  the  fettest  within  oon  moneth 
next  and  ym mediately  ensuyng  the  knowlege 
of  our  said  decesse:  and  that  every  prefist 
f  »ien^  any  of  the  said  masses,  have  for  every 
of  theim  soo  by  hym  saied.  vi<i.,  the  which  inthe 
hool  amounteth  to  the  somrae  of  ccl^.'* 

Alms  arc  then  directed  to  l>e  given,  and  the 

following  are  the  dirertions  relating  to  tlie 

king's  debtt^  and  restitution  and  satisfaction  for 

wrongs. 

•*  Also- we  wol,  that  all  our  debts  forst  and 
before  al  other  charges,  our  fnueratis,  and 
costs  of  our  enterement  and  sepulture  oonly 
excepted,  with  all  possible  spede  and  diligence 
nfter  ihei  appere  doe,  justely  and  inily  bee 
contented  ana  psiied,  by  the  hands  of  ottre 
executours,  wherewith  we  charge  theim  as  the! 
wol  aunswere  for  us  before  God,  and  discharge 
our  conscience.  And  also  if  any  p'sone  of  what 
degree  soevir  he  bee,  shelve  by  way  of  com* 
plainte  to  our  executors,  any  wrong  to  have 
been  doon  tuhym,  by  us,  ourcommaundement, 
'  ccaiion  or  meane.  Or  tliat  we  helde  any  goodes 
or  lands  which  of  right  ■ought  to  apperteigne 
unto  hym ;  we  wol  that  every  such  coinplainte 
l>e  spedely,  tenderty  and  effl^ctuelly  herae,  and 
thcmatier  duely'ad'd  indfffeilentiy  examyned, 
by  thetn^oost'Revertode  Fader  in  God  th'arche- 
liusihop  of  Oa^teiHtury  that  nowe  is,  or  that 
hereafter  for  the  tymc  shall  be,  the  Revere'de 
Faders  in  Gbd'RIchard  Bishop  of  Wynchester^ 
the  Bisshops  of  London  and  Rochester,  t&at 
nowe  bee,  or  Ir^rM^i^  ibr  the  tyme  shall  be } 
Thomas  Erie  bf  Surrey.'our  tresourer  general, 
IScorge  Erie  of  Shrewesbtiry  steward  of  our 
Vouse,  Sur  Charlea  Somenet^  Lord  Herberd 


oure  Chambrelainey  Ihe  Chief  Justiccf  of  oar 
Benclie  and  Common  Place  that  nowe  be,  or 
that  the  tyme  of  our  decesse  shal  be ;  Mister 
John  Yong,  Maister  of  the  RoUes  of  oar 
Ghauncery,  Shr  Thomas  Lovell,  Knight,  Tre- 
sourer  of  our  house,  JVlatstre  Thomas  Rothall, 
our  Secretary,  Sir  Richard  Eoison  Knight,  our 
Chaunceller  of  our  Dnchie  of  Lancastre,  Ed^ 
mund  Dudley  Squier  our  Attoumey,  that  at 
the  tyme  of  oure  decesse  be  our  eoofeasoiir, 
the  I'rovincial  of  the  Freres  Obaervants,  and 
Msistre  William  at  Water  Deane  of  oiir  Cha- 
pelle,  or  any  vi  of  theim  at  the  leeat,  and  in 
of  our  ^x  ecu  tours.    And  in  cans  by  suche 
examinacion  it  can  be  founde,  tliat  the  com- 
plaint be  made  of  a  grounded  cause  in  con- 
science, other  than  mater  doon  by  tha  course 
and  ordre  of  our  lawes,  or  that  our  aaid  exe- 
cutours  by  their  wisdoms  and  disereeions,  shaO 
thinke  that  in  conscience  our  soule  aaghtio 
stonde  charged  withe  the  said  maiier  and  coca- 
plaint  ;  ymt  wol  then  that  as  the  caaa  ahall  ra- 
quire,  he  and  thei  bee  restored  and  reooa- 
pensed  by  our  said  executours,  of  socb  oar 
redv  money  and  juelx  as  then  shall  remayac, 
ana  for  lack  therof,  of  suche  revenues  as  we 
shall  hereafter  appointe,  aswel  for  thsit  ca»e, 
as  for  the  contentacion  of  our  said  debts,  vf 
any  suche  shal  fortune  to  be ;  and  to  th'enieat 
that  no  suche  p'sone,  ne  any  other  whereunto 
we  shall  after  our  ideceasse  stande  indebted, 
have  cause  of  ignorance  of  this  our  wiUe  and 
mynde,  we  well  that  our  executours  within  iii 
raonethrs  next  and  ymmediatlye  fc^lowiag  our 
decesse,  at  the  ferrest,  cause  open  pr»daaia- 
cions  to  bee  made  in  everv  shiretouDe,  sntf  ni 
or  iiii  other  of  the  best  burghs  and  merkei 
towens,  of  every  *  shire  witk  this  our  reame; 
that  if  any  man  can  for  any  cause  reaaonahle, 
clayme  any  debt  of  us,  iix  shewe  that  we  hare 
wronged  him  in  anynsaner  of  wise,  that  might 
or  »halde  charge  our'CKiseieBce  as  before  is 
suied,  that  he  reasort  to  our  aaid  executeurs, 
and  the  said  examiners,  in  such  place  as  after 
their  discretion  shall  l>e  appointed,  and  thea 
and  there  to  be  redely  herae  and  auiaawered» 
as  reason  and  censcienee  shall  in  that  parte  re- 
quire.   And  howlieit  that  th'u£cers  of  ours 
house  and  wardrobe  for  the  tyme  beiii|ir,  have 
continuelly  had  for  the  beriog  of  the*  ehai^ces 
uf  the  bame,  so  large  and  sure  assignemeats, 
that  we  trust  there  is  litle  or  nothing  owiag  in 
that  behalf;  yet  forasmoche  as  we  wold  gladly 
every  of  our  subgects  ehuld  he  truly  and  jnstely 
contented  of  al  that  we  owe  unto  theim,  we 
wol  that  if  any  p'sone  prove  before  oar  exe- 
cutours, that  any  dutie  is  owing  unto  hym, 
for    the  charges  of  our   said  huushokl  and 
warderobe;  then  our  said  executours    take 
suche  provision  for  his  contentacion^  that  he  be 
paied  liy  the  hands  of  thoes  officeta  of  our 
house  and  warderobe,  in  v^hose  tyme  the  said 
dutie  grewe  or  should  have  been  paied;  or 
ellis  for  default  therof,  to  be  paied  anto  theiai 
by  their  owen  hands,  of  our  said  goods  and 
revenues.*' 

Directions  are  a'eict  given  tbi  founding  hos- 
pitals, repairing  highways^  flaishiiig  diortbcs. 
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«nd  other  gifts  for  pious  services  i  with  a  be- 
quest OB  the  marriage  of  the  khig's  daughter. 
The  «^  thus  concludes :— • 

"The  reaidoe  of  our  chatellis,  goods  and 
debts,  not  gevea,  uor  bequethed  nor  disposed, 
to  be  employed  nor  bestowed  by  this  our  laste 
wiUe  ancf  testament  whatsoever  thei  be,  or  in 
wkos  handes  or  eustodie  they  renaigae,  and 
to  as  or  to  aay  other  peraooe  or  persones  to 
oorvse  appcfteavng,  due  or  beioogiug;  we 
wd,  thai  our  said  cxemtoups  dispose,  emploie 
and  bestowe,  to  and  upon  suche  uses,  works 
aad  dadfa  of  merite,  alaMse,  pitle  and  oharitie, 
and  snefae  as  nay  serve  for  the  better  ezeoution 
<f  this  our  lasie  wiHe  and  testament,  as  to 
diejFBi  after  their  diserecions  shall  be  thought 
moost  ptaieaunt  and  acceptable  to  God,  noost 
expedient  for  the  redempeioa  and  reudssioo 
ofoursymsM,  and  rooost  holsoroe  and  men- 
torionse  for  our  soule,  where  with  estraictely 
chiirge  ^helm,  their  sanies  and  eonseiences,  as 
thei  wol  for  the  same  aecompte  and  answere 
iiefore  God,  at  his  high  dale  of  jugement. 

(Signed)       HENRrVH, 

la  tetttoMiiye  of  all  wMch  premissesy  and  of 
«very  of  theim,  and  allso  in  witnesse  that  thies 
presents  be  our  laste  %ville  and  testament,  we 
haveeomaiiaded  and  caused,  and  by  warant  of 
thies  presents  tigaed  with  oure  signe  nMnuell, 
wol  and  eoaiaande,  asweU  our  privy  scale,  as 
oursifpiet,  remaining  in  the  keeping  of  our 
secretary,  and  our  priviey  signet  of  the  Egvell 
remajnyng  in  our  owes  keping,  as  also  our 
nete  scale  lo  be  put  to  thies  said  presentes. 
Dated  at  CauBterbury  the  y^  day  of  Aprill, 
the  zxiiii  yere  of  our  rd^nc" 


LAW  ASSOCIATION 

FOR  THE  BENEFIT  OF  THE  WIDOWS 

AND  FAJ^JIUBS  OF  PBOF^SSIONAL 

MEX. 

The  following  report  of  the  Board  of  Direc- 
tors was  made  to  the  Annual  General  Court, 
on  the  13th  May,  1841.  W.  S.  Jmia,  Esq., 
hi  the  Chair. 

Z'  Uk  lapng  befone  tike  members  a  statement 
of  the  proceedings  of  the  association  for  the 
put  year,  the  directors  are  gratified  that  they 
are  Me^  to  report  tlie  advancing  prosperity  of 
the  Societv,  and  a  coaaequeat  increase  in  its 
power  of  doing  good. 

"  Although  in  these  annual  statements  the 
transaetions  of  tha  association  occupy  but  a 
brief  space,  and  may  appear  to  a  superficial, 
ebger?er  to  possess  a  character  of  sameness, . 
yet  to  those  who  have  the  administration  of  the; 
wirs  of  the  association,  and  who  are  called 
^pon  personalty  to  investigate  the  claims  on  its 
boQBty.  each  succeeding  month  is  productive 
of  a  fresh  scene  of  interest,  and  presents  re- 
newed occasions  for  exertion. 

"  The  relief  afforded  to  the  famllias  of  de- 


ceased members  has  durhig  theywr  aMSunted 
to  735/ ,  being  1139/.  less  tbao  the  amount  de- 
voted to  that  class  of  claimants  during  the 
preceding  year.  This  differen<ee  has  been 
occasioaed  iiy  the  circumstance  that  tikere  were 
in  the  vear  1839-40  three  ap^licaiioas  for  re- 
lief, which,  during  the  present  year,  it  has 
happily  not  been  found  necessary  to  renews 
and  it  is  satislactory  to  vhe  directors  to  have  it 
in  their  power  to  states  that  no  fresh  case  of 
that  description  has  heew  presented  to  them. 

"  On  the  occasion  of  tha  laat  a^Kiual  meet- 
tng  the  sum  of  IQftL  y(t^  placed  at  the  discre* 
tioA  of  the  iUrfc^u^  to  be  fipp^iao  by  them  in 
the  relief  of  the  fi^milies  of  th^se  pfofessiuoal 
aaen  who  might  U^v^  died  withoi^t  huttiog  eiv- 
tiiled  their  relations  to  relief  from  the  associa- 
tion by  subscrihing  to  its  Ainds.  Of  this  aum 
96/.  have  l^eep  so  applied  s  and  although  the 
amount  thus  appropriated  mfiy  ^pear  small 
in  comparison  with  tha  iucom^^  c|f  the  associa« 
tiout  yet  it  is  V»  be  repambared  that  the  fuads 
are  considered  ^%  prin^arily  applicable  to  the 
relief  of  the  widows  and  families  of  those  who 
have  been  measbers^  and,  occasiqpallj^,  distres- 
sed memberf  ii^  ihsir  Ufetiinei  and  it  will  be 
seen  by  the  tabular  statemeut  of  relief,  at  the 
foot  of  tliis  reports  (hat  sifice  the  formation  of 
the  association,  the  total  sup  axpepded  ia  re- 
lief to  non-megibers'  families  amounts  to 
^,lJ>oyL,  atbrdiag  a^sistai^v^  ia  almost  every 
iustiiace,  to  very  distressing  Ql^ects. 

'<  The  directors  are  anxi^ufi  to  reci^rd  several 
instances  pf  liberality  on  the  part  pf  member^ 
of  the  prpfession  in  donations  contributed  to 
the  funds  of  the  associationi  l^Ld  they  cannojt 
bm  express  a  liope  tha(  succeeding  accounts 
a^t^Y  exhibit  simiUr  iaataaces  of  generosi^. 

**  Aa  addition  of  twenty-five  members  ha« 
been  madf  to  th^  lify^  Qf  subfcribe^  during  the 
year. 

**  Immedlalely  afker,  pad  in  pursvance  of 
I  he  instructions  <>f,  the  la#t  SQpufl  meeting, 
the  directors  added  100/.  to  the  capital  stock 
of  the  association,  and  they  are  enabled  now  tu 
recommend  a  further  investment  of  300/.  stock* 
out  of  the  doQi^tioof  and  iifo  subscripiions, 
which,  by  the  fi9th  iaw,  «re  dii«cted  to  be  fun- 
ded ;  s4ill  leaving,  nowew,  a  small  balance  iu 
band  on  that  account.  By  means  of  this  in- 
vestment, the  funds  .q(  the  association  will  l>e 
increased  to  18,400/.  three  p^r  cents. 

"  But  while,  from  rather  more  than  an  ave- 
rage increase  in  the  number  pfiife  members 
as  compared  with  the  annual  subscribers,  the 
directors  are  ai>le  to  suggest  this  addition  to 
the  accumulated  fui^l,  -they  cannot  but  urge 
upon  their  professional  bretliren  tp  remem- 
ber the  wide  sphere  pf  usefiilness  contempla- 
ted by  the  associatioB,  and  the  probability  of 
aa  addition  |o  the  claims  upoa  iisbouutv  ^  aad, 
in  conclusion,  the  diiectors  i^P  ca(l  upou 
the  members  to  exer^  their  infl^et^e  jp  ^dding 
to  the  yet  very  small  number  pf  .t^e  practising 
solicitors  of  the  metropolis  whoee  names  are 
euroUed  as  tpembers. 

•*  (/3>  orifar  (/ifie  boards) 
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Law  Asiociation.-^ Local  and  tWtonal  Acts,  4  St  5  Vict. 


It  may  be  useful  to  add  a  Btatement  of  the 

nature  and  objects  of  the  association.  It  was 
instituted  in  181 7>  and  consists  of  attorneys 
and  solicitors  residing  and  practising  in  the 
metropolis^  or  within  the  bills  of  mortality : 
its  objects  are— 

"  To  grant  relief  to  the  widow  and  children 
of  any  deceased  member  dyin^  in  distressed 
circumstances,  and  in  the  event  of  his  death 
without  leaving  a  widow  or  child,  then  to  other 
relatives  dependant  on  him  for  support. 

"  To  allow  to  a  widow  or  family  a  sum  of 
money,  in  lieu  of  an  annual  payment^  with  a 
view  to  an  establishment  in  Dusiness  or  em- 
ployment. 

"  To  take  measures  for  promoting  the  inte- 
rests of  any  deserving  widow  and  fiamily,  by 
patronage  and  recommendation. 

"  To  advance  a  sum  of  money  for  educating, 
apprenticing,  or  otherwise  assisting  any  of  the 
family  of  a  member  dying  in  distressed  cir- 
cumstances. 

'*  To  allow  assistance  to  any  member  who 
may  be  inrolved  in  pecuniary  difficulties,  in 
consequence  of  inability  to  conduct  his  business 
from  bodily  or  mental  infirmity,  or  other  in- 
voluntary calamity. 

"  To  that  branch  of  the  profession  this  in- 
stitution is  now  earnestly  recommended  as  a 
plan  well  calculated  to  alleviate  the  misfortunes 
of  domestic  life,  in  cases  where,  by  the  prema- 
ture death  or  the  incapacity  of  a  professional 
mail,  he  or  his  family  might  become  destitute 
of  the  means  of  support. 

"  It  has  often  been  matter  of  surprise,  that 
while  all  other  professions  had  long  since  uni- 
ted in  benevolent  contributions  for  guarding 
against  such  calamities,  no  institution  of  the 
kind  among  the  members  of  the  law  had 
hitherto  existed,  although  many  afflicting  in- 
stances  have  occurred  sufficient  to  manifest  its 
expediency. 

"  If,  however,  the  delay  in  forming  such  an 
establishment  be  a  cause  of  res^ret,  it  is  a  source 
of  great  satisfaction  to  perceive,  that  as  soon 
as  the  plan  was  adopted,  it  experienced  an 
encouragement  almost  unexampled,  and  highly 
gratifying  to  every  benevolent  mind« 

"  Within  less  than  five  years  the  Society 
was  enabled  to  realize  the  whole  of  the  capital 
of  10,000/.  stock,  required,  by  the  50th  regu- 
lation, for  the  commencement  of  its  benevolent 
operations. 

"  This  successful  progress  of  the  association 
win,  it  is  hoped,  be  an  incitement  to  other  pro- 
fessional men,  whether  practising  or  retired, 
to  become  contributors  to  this  useful  and  be- 
nevolent fund  ;  and  by  these  means  to  enable 
tiie  institution  to  hold  out  a  more  liberal  as- 
sistance to  those  who  may  unhappily  become 
applicants  for  its  bounty. 

"  Honoured  with  hign  legal  patronage,  and 
zealously  supported  by  a  large  proportion  of  the 
ninst  eminent  of  ihat  branch  of  the  profession 
by  which  it  has  been  eatablished,  the  associa- 
tion, so  unobjectionable  in  priaciple>  and  so 
''fuly  laudable  in  its  design,  may  be  considered^ 

fixed  on  a  solid  and  lasting  basis.*' 


LOCAL  AND  PERSONAL  ACTS, 

DECLARED  PUBLIC,  AND  TO  BB  JDDICIALLT 
NOTICED. 

4&5Vict. 


L  An  act  to  amend  the  acts  relating  to  tbe 
London  and  South-western  railway  Gompanj. 

2.  An  act  to  enable  the  Preston  and  Ixiag- 
rige  railway  company  to  raise  a  further  sum  of 
money. 

3.  An  act  to  alter  and  amend  the  powers  sad 
provisions  of  an  act  passed  in  the  seventh  yesr 
of  the  reign  of  King  William  tbe  Fourth,  in. 
tituled  ''  An  act  for  better  paving,  deansiB;, 
lighting,  watching,  and  improving  the  towa  of 
Whitby,  in  the  North  Riding  of  the  county  of 
York  ;  and  tn  allow  a  drawback  in  certain  casa 
from  the  duties  thereby  granted. 

4.  An  act  for  regulating  legal  proceediD^ 
by  or  against  the  York  and  London  aasurance 
company. 

5.  An  act  to  enable  "The  Glasgow, Paislej, 
and  Greenock  railway  company  "  to  raise  s 
further  sum  of  money ;  and  to  amend  and  en- 
large the  powers  and  provisions  of  the  acts  re- 
lating to  the  said  railway. 

6.  An  act  to  enable  the  Durham  and  Son- 
derland  railwav  company  to  raise  a  further  sum 
of  money ;  and  for  amending  the  acta  for  mak- 
ing the  said  railway. 

7.  An  act  to  enable  the  York  and  Nortk 
Midland  railway  company  to  raise  a  further 
sum  of  money ;  to  make  a  certain  i4[>proacb  to 
the  said  railway  i  and  to  amend  the  acts  rela- 
ting thereto. 

8.  An  act  to  enable  the  company  of  pro- 
prietors of  the  Manchester  and  Salford  water- 
works to  raise  a  further  sum  of  money ;  and 
to  amend  the  acts  relating  thereto. 

9.  An  act  for  regulating  legal  proceedlo|;s 
by  or  against  the  Britannia  life  assurance  com- 
pany. 

10.  An  act  to  amend  the  acts  relating  to  the 
Chard  canal. 

11.  An  act  for  enabling  the  Wiahaw  and 
Coltness  railway  company  to  raise  a  further 
sum  of  money. 

12.  An  act  for  granting  further  powers  to 
the  London  and  Black  wall  railway  company. 

13.  An  act  for  granting  further  powers  to 
the  North  Midland  railway  comjwny. 

14.  An  act  to  amend  and  enlarge  aome  of 
the  provisions  of  the  acts  relating  to  the  Eaftera 
counties  railway,  and  to  authorize  the  com- 
pany to  raise  a  further  sum  of  money  for  the 
purposes  of  the  said  undertaking. 

15.  An  act  for  better  lighting  with  gas  the 
borough  of  Derby  and  several  parishes  and 
places  adjacent  thereto. 

16.  An  act  for  improving  certain  parts  of 
the  townships  of  Bilton-wlth-Harrowgate  and 
Pannal,  called  High  and  Low  Harrowgate,  ia 
the  West  Rid'ng  of  the  county  of  York ;  for 
protecting  the  mineral  spiings  and  regulatuif 
the  stinted  pasture  in  the  said  townships. 

17.  An  act  for  the  administration  of  tbe 
poor  lawa  in  the  parish  of  ^aint  Luke  Cheises 
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in  the  county  of  Middlesex,  and  relating  to  the 
hijrhways  in  the  said  parish. 

18*  An  act  for  the  more  effectual  preserva- 
tion and  improvement  of  the  6sheries  in  the 
river  Annan  in  the  county  of  Dumfries,  and  in 
the  streams  and  waters  running  into  the  same, 
and  OB  the  shores  or  sea  coast  adjacent  to  the 
month  or  entrance  of  the  said  river. 

19.  An  act  for  more  effectually  repairing 
sod  improving  certain  roads  passing  through 
or  near  the  town  of  llminster  in  the  county  of 
i^nmerset. 

20.  An  act  for  muntaining  certain  roads  in 
the  county  of  Cambridge,  to  be  called  "  the 
Stumpcross  roads." 

21.  An  act  for  repairing  several  roads  lead- 
inirfrom  the  town  of  Barnstaple  in  the  county 
of  Devon,  and  for  making  several  new  lines  of 
road  connected  therewith. 

22.  An  act  for  more  effectually  repairing 
the  road  from  the  western  side  of  the  New 
Foredt  near  Christchurch  to  the  boundary  of 
the  parish  of  Lyndhurst,  all  in  the  county  of 
Hants. 

23.  An  act  for  making  a  turnpike  road  from 
Wimborne  Minster  in  the  county  of  Dorset  to 
Piddletown  in  the  same  county,  with  certain 
branches  therefrom. 

24.  An  act  to  enable  the  Northern  and 
Eastern  railway  company  to  make  certain  de- 
viations in  the  line  of  their  railwav,  and  to 
alter  and  amend  the  several  acts  relating  to  the 
laid  railway. 

25.  An  act  for  enabling  the  Manchester  and 
Leeds  railway  company  to  raise  a  further  sum 
of  money. 

26.  An  act  to  enable  the  West  Durham 
railway  company  to  raise  a  further  sum  of 
money ;  and  to  amend  the  act  relating  to  the 
laid  railway. 

27.  An  act  to  light  with  gas  and  supply  with 
water  the  townships  of  Old  and  New  Accring- 
ton  and  Church,  in  the  county  palatine  of 
Lancaster. 

27.  An  act  to  alter,  amend,  and  enlarge  tlie 
powers  and  provisions  of  an  act  for  lighting 
\viih  [ras  the  port  and  town  of  Liverpool  and 
township  of  Toxteth  Park  in  the  county  of 
Lancaster ;  and  for  lighting  with  gas  the  seve- 
ral townships  of  West  Derby,  Everton,  Kirk- 
dale,  Walton-on-the  Hill,  Bootle-cum-Linacre, 
LitherJand,  Great  Crosby,  Wavertree,  and  Gar- 
iton,  in  the  county  of  Lancaster. 

29.  An  act  for  enlarging  the  powers  of  the 
acts  for  building  a  bridge  over  the  river  Avon, 
from  Clifton  to  the  opposite  side  of  the  river 
in  the  connty  of  Somerset. 

30.  An  act  for  enabling  the  trustees  of  the 
Liverpool  docks  to  erect  transit  sheds  on  the 
West  Quay  of  the  Prince's  Dock,  to  make  a 
wet  dock  with  warehouses  on  the  quays,  and 
to  construct  other  works,  and  to  raise  a  fur- 
ther sum  of  money;  and  for  enlarging  the 
powers  of  the  acts  relating  to  the  docks  and 
harbour  of  Liverpool ;  and  for  other  purposes 
relating  thereto. 

31.  An  act  to  repeal  certain  of  the  provisions 
of  an  act  passed  in  the  first  year  of  the  Teien 
of  his  Majesty  King  George  the  Fourth,  tor 


improving  parts  of  the  line  of  road  between 
the  borough  of  Plymouth  and  the  cityof  Exeter, 
through  Ashburton  and  Chudleigh,  in  the  coun- 
ty of  Devon. 

32.  An  act  for  repairing  the  road  leading 
from  Brent  Bridge  in  the  county  of  Devon 
to  Gasking  Street  in  or  near  the  borough  of 
Plymouth  in  the  said  county. 

33.  An  act  for  more  effectually  repairing 
the  road  from  Cranford  Bridi^e  to  Maidenhead 
Bridge,  with  roads  thereout  to  Eton  Town 
End  and  to  the  Great  Western  railway,  and 
from  Langley  Broom  to  Datchet  Bridge,  all 
in  the  counties  of  Middlesex  and  Bucks. 

3^.  An  act  for  repairing  the  roads  from 
Coventry  to  Warwick,  and  from  Coventry  to 
Martyn's  Gutter  in  the  county  of  the  city  of 
Coventry  and  in  the  county  of  Warwick,  and 
other  roads  communicating  therewith,  in  the 
said  county  of  Warwick. 

35.  An  act  for  more  efiectualy  repairing  and 
improving  the  road  from  Market  Harborough 
in  the  county  of  Leicester  to  Brampton  in  the 
county  of  Huntingdon. 

36.  An  act  for  suppressing  juvenile  delin- 
quency in  the  city  of  Glasgow. 

37.  An  act  for  completing  and  maintaining 
a  new  church  in  Birkenhead  in  the  county  of 
Chester. 

38.  An  act  for  amending  and  enlarging  the 
provisions  of  the  several  acts  relating  to  the 
Great  North  of  England  railway  company; 
and  for  other  purposes  relating  thereto. 

39.  An  act  to  amend  the  acts  relating  to  the 
London  and  South-western  railway  company ; 
and  to  authorize  an  agreement  between  the 
said  company  and  certain  inhabitants  of  Wands- 
worth and  Battersea  respecting  an  alleged 
loss  in  their  supply  of  water. 

40.  An  act  tor  extending,  enlarging  and 
amending  some  of  the  provisions  of  the  act 
relating  to  the  Great  Leinster  and  Munster 
railway. 

41.  An  act  for  extending  and  enlarging 
some  of  the  provisions  of  the  acts  relating  to 
the  Bristol  and  Exeter  railway. 

42.  An  act  to  enable  the  Northern  and 
Eastern  railway  company  to  make  a  branch 
line  of  railway;  and  to  alter  and  amend  the 
several  acts  relating  to  the  said  railway. 

43.  An  act  for  making  a  milway  tobe  called 
the  Wilsontown,  Mornin;,rgide,  and  Coltness 
railway,  in  the  counties  of  Lanark  and  Lin- 
liths^ow. 

44.  An  act  to  after,  amend,  and  enlarge  the 
powers  granted  to  the  Newcastle»upon-Tyne 
and  Carlisle  railway  company ;  and  to  autho- 
rize alterations  in  the  line  of  the  railwa]^. 

45.  An  act  for  improving  and  regulating  the 
markets  within  the  city  and  borough  of  Wells, 
in  the  county  of  Somerset. 

46.  An  act  to  alter,  amend,  and  enlarge  the 
powers  and  provisions  of  an  act  passed  in  the 
first  year  of  the  reign  of  her  present  Majesty, 
intituled  "  An  act  for  regulating  the  market  in 
the  town  of  £x mouth  in  the  county  of  Devon." 

ITo  (te  continued,"} 
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BBTISINO  BARRISTERS. 

Return  to  an  address  of  the  Hononnble  th^ 
House  of  Commons,  dated  20th  May,  1S41| 

A  return  of  the  names  of  the  barristen  wh 
were  appointed  for  the  first  time,  last  mj 
by  the  judges,  to  revise  the  list  of  roleniJ 
Eofi^land,  and  of  the  standing  at  the  barij 
each  such  barrister  at  the  date  of  hisappoist 
ment. 

Ordered  by  the  House  of  Commons  to  ^ 
printed,  22d  June,  1841. 

Home  Cireuii, 
Henry  Sugden,  Esq.,  of  three  years  and  tltrei 

months'  standinsr. 
Robert  Emilius  Wilson,  Esq.,  of  fivejem, 
one  month  and  eighteen  days'  standing. 
(Signed)        j4binger. 

Midland  Circuit, 
— Nil.— 
(Signed)        N.  C.  TyaM 

Oxford  Ctrcuit. 
Thomas  J.  Phillips,  Esq.,  called   to  the  bir 

iVIichaelmas  Term,  1835. 
Charles  Alexander  Wood,  Esq.,  called  to  tk 
bar  Trinity  Term,  1835. 

(Signed)        J.  Ptrk. 

Nor/oik  Circuit. 
Peter  Frederick  O'Malley,  Esq.,  called  to  tk 

bar  on  the  2d  May,  1834. 
William  Bence  Jones,  Esq.,  called  to  the  ^ 

on  the  9th  June,  1837. 
Thomas  Sanders,  Esq.,  called  to  the  bar  on  tke 
25th  January,  1839. 

Signed)        E.  H.  Aldcmn. 

Northern  Circuit. 
Joseph  St.  John  Yates,  Esq.,  called  to  tbebtf 

1st  Mav,  1835. 
Francis  Hastings  Doyle,  Esq.,  called  to  th(  bir 

17th  November,  1837. 
William  Frederick  Pollock,  Esq.,  called  to  tk 

bar  26th  January,  1838. 
John  Paget,  Esq.,  called  to  the  bar  2d  Notoi- 

ber,  1838. 

(Signed)        Tk9s,  CoUnM, 

fFestern  Ctrcuit. 
John  Holdsworth,  Esq.,  called  in  Hilar?  Tera, 

1834. 
C.  O.  Dayman,  Esq.,  called  in  Michselmti 

Term,  1829. 
Henry  A.  Merewether,  Esq.,  called  m  Trinif 
Term,  1837. 

(Signed)        John  T  Coleridge, 

North  Wales  Circuit. 

— Nil.— 

(Signed)        DenwM. 

South  Wales  Circuit. 
George  Clive,  Esq.,  of  ten  years' standlo^  it 
the  bar  at  the  date  of  his  appointmeot,  Aq* 
"    gust.  1840. 

(Signed)        T,  ErsMiu. 
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ANNUAL  GENERAL  MEETING 

OFTHS 

INCORPORATED  LAW  SOCIETY. 

At  the  Annual  General  Meeting  of  the  Mem- 
bers of  the  Society^  held  in  the  hall,  Tuesday^ 
July  6,  1841 ;  Mr.  Metcalfe  in  the  Chair;  the 
following  report  of  the  Committee  of  Manage- 
ment fraa  read  by  the  Secretary. 

"  The  Conamittee  of  Management  hare  to 
report  to  the  Society  tuch  matters  as  have 
come  under  their  conaideration  aince  the  laat 
annual  general  meeting. 

"  In  furtherance  or  the  resolutions  passed 
at  a  meeting  held  in  the  hall  of  this  Societjr  on 
the  8th  day  of  May  of  the  laat  year,  a  petition, 
ander  the  corporate  seal,  was  presented  to  the 
House  of  Lords  by  the  Earl  or  Devon,  in  sup- 
port of  the  meaure  for  removing'  the  courts  of 
Law  end  Equity  from  Palace  Yard  to  the  vici* 
bity  of  the  Inns  of  Court ;  and  a  similar  peti- 
tion to  the  House  of  Commons  was  presented 
by  the  present  Attorney-General,  who  on  ap- 
plication to  him  expressed  his  willingness  to 
gire  the  subject  his  best  consideration. 

"The  Attorney-General  accordingly  in 
April  last  submitted  the  proposed  measure  to 
the  House  of  Commons,  and  a  select  committee 
was  appointed  '  to  consider  the  expediency  of 
erecting  a  building  in  the  neighbournood  of  the 
lont  of  Court,  for  the  sittings  of  the  courts  of 
Law  and  Equity,  in  lieu  of  the  present  courts 
adjoioing  to  Westminster  Hall,  with  a  view  to 
the  more  speedy,  convenient,  and  effectual  ad- 
miniatraiion  of  justice.' 

"  The  Select  Committee  of  the  House  held 
several  meetings  during  the  late  session,  which 
were  attended  by  the  committee  of  this  Society, 
when  all  the  Equity  Judges,  two  of  the  chiefs 
of  the  Common  Law  Courts,  several  counsel, 
both  in  equity  and  common  law,  solicitors 
residing  in  different  parts  of  the  metropolis, 
the  masters^  registrar,  and  other  officers  of  the 
different  Courts,  Mr.  Barry,  the  architect, 
and  Mr.  Cadogan,  a  surveyor,  were  examined. 

'*  The  session  ended  before  the  whole  of  the 
evidence  could  be  obtained,  so  as  to  enable 
the  Select  Committee  to  malce  their  report; 
but  the  evidence,  so  far  as  it  has  been  taken, 
fully  justifies  the  interference  of  this  Society, 
by  establishing  strong  grounds  for  the  removal 
of  the  Courts. 

'I  The  committee  have  continued  to  give 
their  consideration  to  such  bilU  relating  to  the 
Law,  as  were  brought  into  Parliament,  and 
have  adopted  such  measures  as  appeared  to 
them  desirable  either  to  prevent  their  passing 
into  a  law,  or  for  the  amendment  of  objection- 
able clauses. 

"  The  committee  subsequently  to  the  last 
annnal  meeting  presented  another  memorial  to 
the  judgea  of  the  Court  of  Chancerv  on  the 
subject  oSgratMiUee  to  the  Clerke  of  Coumel  in 
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Equity,  and  they  have  the  satisfaction  to  report 
that  the  Lord  Chancellor  and  the  other  Judges 
in  Equity  were  pleased  to  establish  the  same 
regulation  as  in  the  Common  Law  Courts. 

"  The  scale  so  established  will  be  found  to 
to  costs  as  well  between  solicitor  and 
between  party  and  party;  and  the 
committee  earnestly  hope  that  the  members  of 
the  profession  will  consider  an  uniform  adher- 
ence to  the  scale  as  a  duty  to  their  clients  and 
to  each  other. 

''  This  regulation  and  the  other  rules  and 
orders  made  by  the  Superior  Courts  have  been 
printed,  and  forwardea  to  the  members  in  the 
accustomed  manner. 

"  The  committee  regret  that  they  are  not 
enabled  to  make  any  report  on  the  subject  of 
Retainers  to  Counsel,  It  may  seem  that  the 
subject  is  not  attended  with  difficulty  ;  but»  oa 
consideration,  it  will  be  found  to  be  compUcA- 
ted,  and  the  precise  state  of  the  practice,  at 
recognised  by  the  bar,  not  properly  defined. 
The  committee  have  therefore  endeavoured  to 
ascertain  what  that  state  of  practice  is  generally 
understood  to  be. 

"  They  now  request  that  members  will  be 
so  good  as  to  communicate  to  the  committee 
the  particulars  of  any  case  from  which  incon- 
venience may  have  occurred  to  them  indi- 
vidually with  regard  to  retainers,  together 
with  such  observations  as  may  assist  the  com- 
mittee in  their  endeavours  to  arrive  at  the 
settlement  of  some  general  rules  on  the  sub- 
ject. 

"  The  committee  have,  as  in  former  years, 
carefully  considered  the  several  cases  presen- 
ted to  them  of  the  alleged  Malpractice  of  attor- 
nies ;  of  the  conduct  of  persons  applying  to  be 
admitted,  or  to  be  re- admitted ;  and  of  un* 
qualified  persons  acting  as  attorneys,  as  well 
as  of  the  practice  of  certificated  conveyancers 
and  notaries,  who  were  charged  with  exceeding 
the  limits  of  their  privileges. 

"  In  the  performance  of  this  duty  the  ad- 
mission of  one  individual  has  been  suspended 
by  the  court,  the  re-admission  of  another  re- 
fused, and  in  the  other  cases,  as  the  remedy 
belonged  to  the  department  of  stamps  and 
taxes,  the  parties  complaining  were  referred 
to  the  Government  Solicitor. 

"  Some  questions  relating  to  the  Usage  of  the 
Profession  m  practice  have  been  submitted  to 
the  committee,  and  carefully  considered  by 
them.  The  result  of  their  deliberations  has  been 
communicated  to  the  respective  parties,  and 
will  be  found  entered  in  the  book  kept  in  the 
secretary's  office  for  that  purpose. 

"  The  committee  have  the  gratification  of 
stating,  that  several  new  Provincial  Law  So- 
cieties have  been  formed,  and  others  are  pro- 
jected ;  from  those  so  formed  the  committee 
have  received  many  communications,  referring 
to  the  uniformity  of  practice,  and  otherwise 
relating  to  the  interests  of  the  profession. 
The  committee  have  paid  every  attention  to 
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toch  commumcations ;  and  are  of  opiDieni 
that  tlie  furmation  of  such  associations  will ' 
further  the  objects  sought  by  this  society  of . 
promoting  the  respectability  of  the  profession 
in  general. 

*'  In  reference  to  the  F\indi  and  Praperty 
of  the  Spcieijfa  the  committee  have  to  stalte,  in 
addition  to  the  information  contmned  in  the 
auditor's  report,  to  the  end  of  the  year  1840, 
that  they  have  entered  into  ao  agreement  with 
the  occupier  of  the  adjoining  house  for  the 
possession,  at  Ladv  Day,  1843,  of  that  and  the 
other  premises,  the  freeholds  of  which  were 
purchased  in  the  year  1838.  The  society  will 
then  derive  an  improved  rent,  and  will  also  be 
enabled  at  any  time  afterwards  to  enlarge  the 
present  buildmg  in  such  manner,  and  to  such 
extenti  as  may  be  deemed  advisable. 

^  In  consequence  of  a  suggestion  made  at 
the  fast  annual  meeting,  the  committee  have 
givea  due  consideration  to  the  practicability 
of  reducing  the  annual  subscription  of  the 
London  Members  of  the  Society.  It  is  their 
duty  now  to  state,  that  the  expeoces  incurred 
in  the  last  year  for  various  repairs  of  the 
building,  and  the  further  repairs  and  paint- 
ing, which  were  prevented  ij  the  necessary 
occupation  of  the  buildings  for  the  purposes 
of  the  society*  fnd  which  are  intended  to  be 
done  in  the  long  vacation  of  the  present  year, 
do  not  now  allow  any  reduction  of  such  an^ 
nual  subscription. 

*'  The  Examination  of  the  candidates  has 
proceeded  as  heretofore,  and  the  sums  received 
have  been  contributed  to  the  funds  9f  the 
society  oy  the  examiners. 

"  The  committee  regret  that  during  the 
last  twelve  months  the  society  has  been  de^ 
proved  by  death  of  two  very  valuable  members 
of  the  committee  of  management,  namely^ 
Mr.  Sweet  and  Mr.  Brundrett. 

*'  In  the  will  of  the  latter  is  contained  the 
fuUo\ung  bequest  2  'To  the  treasurer  for  the 
time  being  of  the  Law  Institution  in  Chancery 
Lane,  the  sum  of  200/.,  clear  of  legacy  duty, 
in  furtherance  of  the  objects  of  that  Insiitu«- 
tion." 

**  The  committee  have  considered  the  Bye 
iLofcs,  with  respect  to  the  number  of  shares 
required  for  the  qualification  of  members  of 
the  committee  of  management.  Finding  ^at 
the  number  of  members  holding  ten  shares 
and  upwards,  exclusive  of  the  present  com- 
mittee, are  now  only  twenty-six,  they  have 
deemed  it  expedient  to  recommend  that  so 
much  of  the  bye  laws  Nos.  31  and  32,  as  pro- 
vides that  no  member  of  the  society  shall  be 
capable  of  being  a  member  of  the  committee 
of  management,  unless  he  be  a  holder  of  ten 
shares  at  least  in  his  owu  right  in  the  capital 
or  joint  stock  of  the  society,  be  aliered,  by 
.substituting  the  words  '^ve  shares'  for  '  ten 
shares.' 

*'  Since  the  last  meetiag,  the  sum  of  185/. 
-    has  been  expended  in  the  purchase  of 


books,  and  the  committee  hare  to  nodce  seve- 
ral valottble  contributiona  tv  the  ZJ^rvry,  frooi 
authors  and  others,  which  will  be  found  recor- 
ded in  tbe  donation  book.  The  library  now 
consists  of  upwards  of  6000  volumes. 

"  The  collection  of  works  in  the  maia 
branches  of  Law,  and  Comntp  Ukiory^  aad 
Topography,  being  now  considerable,  the  com- 
mittee have  printed  a  catalogue  of  those  parts 
of  the  library,  and  which  they  trust  will  be 
found  HsefuL  A  ainall  nuoftbcr  of  copies  only 
have  been  printed,  it  being  intended,  ataa 
earl^  period,  to  print  another  catalogue,  com- 
prising tbe  entire  Kbrary ;  a  copy  of  winch 
will  be  sent  to  every  member. 

*'  Lecturea  in  Common  Law,  CottreyaacinK, 
Equity,  Bankruptcy,  aad  Criminal  Law,  litve 
been  delivered  from  the  month  of  October  to 
March  inclusive  i  and  as  they  manifestly  tead 
to  the  great  advantage  of  the  profession,  it  ii 
proposed  to  continoe  them  for  the  sane 
periods  in  the  ensuing  season. 

'' The  committee  have  deemed  it  advisslile 
to  make  a  regulation  that  the  ArbUmtin 
Roomi  of  the  Society  shall  not  be  let  te  aay 
peraon  who  is  not  a  member  of  the  society, 
unless  special  authority  be  given  by  the  chair- 
man or  deputy  chairman,  or  two  mcmben  of 
the  committee  of  management. 

"  Since  the  last  general  meetin|ir,  sixty-nioe 
members  have  been  approved,  and  the  tvUl 
number  now  amounts  to  1205. 

"  in  conclusion,  the  committee  of  manage- 
ment congratulate  the  members  on  the  cod* 
tinued  prosperity  of  this  Society,  and  the  pro- 
gress it  has  made  towards  elfecting  the  variooa 
important  objects  contemplated  on  its  estab- 
lishment." 


The  following  resolutions  were  passed  at 
the  meeting: — 

"  Resolved,  That  Thomas  Adliogtoo,  Samoal 
Amory,  Michael  Clayton,  Jamee  WilliaiB 
Freshtield,  Edward  Rowland  Pidberiug,  vaA 
Charles  Rauken  be,  and  they  are  hereby  deem- 
ed and  declared  to  be,  elected  members  of  tbe 
committee  of  management,  in  lieu  of  tfaoie 
who  now  go  out  of  office  by  rotation. 

''  Resolved,  That  William  Bowker,  Richard 
Cowlishaw  Sale,  and  Thomas  Wing  be,  aad 
they  are  hereby  deemed  and  declared  to  ije, 
elected  auditors  of  the  accounts  of  the  societj, 
in  lieu  of  those  who  now  go  out  of  office. 

**  Resolved,  lliat  the  reftort  of  the  cooimit- 
tee  of  management  be  received  and  entered  os 
the  minutes.  That  such  parts  of  the  report  ti 
the  committee  of  management  think  fit  be 
printed. 

*'  Resolved,  That  the  auditors'  report  be  ap- 
proved, and  signed  by  the  chairman. 

"  Resolved,  That  so  much  of  the  bye  Isffs, 
Nos.  IM  and  32,  as  provides  that  no  member 
of  the  society  shall  lie  capable  of  beioga  mcD- 
ber  of  the  comrotttee  of  managemeot,  anle«« 
he  be  a  holder  of  ten  shares  at  least,  io  h'li  owo 


Digitized  by 


Google 


MUcellanea. —  Profes9iamil  Lists. ^  Bankrvpis. 


^ytht,  in^be  capital  or  joint  stock  of  ibe  society 
be  atteffcdy  by  mbstitating  tbe  words  **Jlve 
shares'  for  '  fen  ebapes/ 

'*  Resolved,  Tbat  tbe  thanks  of  tbe  mectiiiK 
be  irivcn  to  tbe  commitlee  of  mana^emeiit  for 
their  rontniued  attention  to  tbe  interests  of 
the  society, 4Hid theireKenioniin  bebalfof  tbe 
profession. 

CSi^ed)  Troka«  Mutcalpb, 

Gbairman. 


MISCELLANEA. 


cunnaN's  bloqucnck. 

Siaiuie  construction. — Now,  my  lords,  lo  ex- 
amininii^  this  question,  you  must  proceed  by  the 
ordinary  role  of  construction,  applical)le  alike 
to  erery  statute ;  that  of  expouudinsf  it  hj  the 
usuai  acceptation  and  naturnt  context  of  tbe 
words  in  which  it  is  conceived.  Speeches,  4th 
edition,  17- 

Thus  hr^  my  lords,  have  T  examined  this 
law^  with  respect  to  the  present  question,  by 
the  i^enCral  rule  of  construction,  applicable 
irenerally  to  all  statutes,  that  is,  of  seeking  for 
the  meanrnfC'  of  tbe  legislature* in  tbe  ordinary 
and  natural  context  of  the  words  they  have 
thoaght  proper  to  adopt.    Pa^e  24. 

Mar  I  presume  to  ask  what  does  the  prbnd 
facie  coostruetiun  of  a  statute  import  ?  It  must 
import,  if  it  import  aDythiiUj^,  tbnt  meanin|2r 
which,  for  au«rbt  then  anpeiirinjr*  is  true,  hut 
may  possibly,  because  or  somelhinir  not  then 
appear!n;(»  turn  out  not  to  be  eo.    Page  53. 

A  primd  fwne,  ^ronstruetion  of  a 

statiile,  therefore,  can  be  notldoff  but  tbe 
opinion  that  rises  in  the  mind  of  a  man  npon 
a  simple  reading  of  it,  who  doss  not  choose  to 
be  at  the  trouble  of  reading  it  again.  Page  53. 

lAtw. — What  is  the -force  and  perfection  of 
law  ?  It  is  the  permanency  of  tbe  law;  it  is 
that  wbencTcr  the  fact  is  the  same  the  -law  is 
also  the- same;  it  is  that  the. law  remains  a 
written, snonumeoted,  «ind  recorded  letter,  to 
pronounce  tbe  same  decision' upon  the  same 
facts  whenever  tbey  shalLarisc.  4tb  edition^ 
152. 

/•Arw«.— Thave  tried  too  long  and  obserred 
too  much  not  to  know,  that  every  word  in  a 
phrase  is  one  of  tbe  feet  upon  which  it  runs, 
end  how  tbe  shortening  or  lengthening  of  one 
of  those  feet  will  alter  tbe  progress  or  direc- 
tion of  its  motion.    Page  215; 

Indolence. — It  is  tbe  common  fate  of  tbe  in- 
dolent to  see  their  rights  become  a  prey  to  tbe 
active,  Tlie  condition  upon  which  God  bath 
given  liberty  to  man  is  eternal  vigilence ;  which 
condition  it  be  break,  servitude  is  at  once  the 
consequence  of  Iris  crime^  and  the  punishment 
of  bis  gnilt.    p.  -4. 

Man. — Rely  upon  it,  physical  man  is  every 
where  tbe  same ;  ■  it  is  only  tbe  various  opera- 
tion o£ jttoral  CMMea  that  gives  variety  to  ibe 
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social  or  individoal  character  and  condition, 
p.  165 

I  know  that  those  philosophers  have  been 
abused,  who  think  tluit  men  are  born  in  a  state 
of  »rar.  When  I  see  tbe  conduct  of  man  to 
man,  J  believe  it.  p.  355. 


MASTERS  EXTRAORDINARY  JN 
CHANCERY. 

F^r9mnHdJmng,io2^rHJHt^,  1841,  hoihhwluiiv:^ 
with  daiet  wAm  ga^eiied. 

Berenburgh,  John,  Bloomfield  Street,  London- 
Wall,  London,  Tobacconist.    July  20. 

Carpenter,  Edward  Samuel,  Truro.    July  16. 

Giilam,  Robert,  Jun.,  Rinningbam.    June  22. 

Pope,  David,  Clcobury  Mortimer,  Salop.  July  16. 

Rollttt,  John,  Kingston-npott-Hull.    June  22-1 

Sidebotham,  Henry,  Hanghton,  Lancaster,  and  of 
Manchester,  Cotton  Manufacturer.    July  20. 

Slaney,  Thomas,  Birmingham.    July  10. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

fV0m'22i«f  Jkiir/o23«/Jiu/y,  1841,  both  jarMre, 
with  date*  when  gazetted. 

Corser,  John,  Jehn  S.  Ratter,  and  Charles  Coraer» 
Wolverhampton,  Stafford,  AUorneys  and  So- 
licitors.   June  25. 

Nicbolls,  James,  senior,  and  James  Nichoirs,  jnn  , 
Cook's  Court,  Series  Street,  Lincoln's  Ian, 
Attorneys  and  Solicitors.    July  16. 

Strntt,  John,  and  John  Galsworthy,  Ely  Pliiee^ 
Holbem,  Attorneys  and  Solicitors.    July  2. 

Wansey,  George,  and  Charles  Portescne  Tugnrt, 
Ely  Place,  Attoraeys  and  Solicitors.  July  16. 


BANKRUPTCIES  SUPERSEDED. 

f\rom  22nd  June,  to  23rd  Juiy,  1841,  both  incinshe, 
with  dates  when  gazetted. 

Day,  Tliomas  Starling:,  Eatoo,  Norwich,  sad   9i 

the  City  of  Norwich,  Merchant.    June  25. 
Higman,  William  Henry,  Bristol,  Saddler,  July  2. 
Penny,  John,  Southampton,  Builder.    July  16. 

Ryle,  John,  Manchester  and  of  Macclesfield. 
Banker.    July2.i. 

Seed,  William  Grimshaw,  Manchester,  Gingham 
and  Calico  Manufacturer,  and  Commission 
Agent.    June  2  j. 

Tidmarsh,  James,  Cheltenham,  Gloucester^  Mercer 
and  Draper.    June  2*;. 


BANKRUPTS. 

F\rom  22nd^Jime,  to  23rd  July,  1841,  AoM  hte^pe, 
with  dates  when  gazetted. 

Aldred,  George,  Southampton  Row,  Bloomsbnry, 
<  Bookseller  and  Stationer.  CaaiMm,  Off,  Am.^ 
BridgeTf  Pinsbury  Circus.    June  25. 
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AtkfiifOD*  John,  Onmlmnk  DMr  Kendal,  West- 
morliuid.  Bobbin  Muiofactarer.  WU$om  ft 
Co.,  Kendal ;  Allen  Bl  Co.,  Qoeen  Street, 
CbeH»ide.    Jnlj  16. 

Bowlej,  Richard,  Commercial  Sale  Rooms,  Minc- 
ing Lane,  London,  and  of  Doddington  Grove, 
Newingtott,  Sorrej,  Broker.  Belcker^Off,  An.; 
Drew,  Bermondaqr  Street.    Jane  22. 

Blanch,  James,  Bath,  Ironmonger.  Wamsey  ft  Co. 
Ely  Place;  Haitell,  Bristol.    Jnne  22. 

Bellemois,  Marin  Hjppolite,  Pomroj  Street,  Old 
Kent  Road,  Surrey,  Mannfactnring  Chemist 
and  Trader.  Oreem,  Off.  Ass. ;  WiUougkby  ft 
Co.,  Clifford's  Inn.    June  25. 

Bennett,  William  Cooper,  otherwise  William  Ben- 
nett the  elder,  Wbitechapel  Road,  Omnibus 
Proprietor  and  Livery  Stable  Keeper.  Whit- 
more^  Off.  Ass. ;  Wmter  &  Co.,  Bedford  Row. 
Jnne  2SI. 

Butt,  William  Charles,  .Somorton,  Somerset,  Mer- 
chant. Vemminq  ft  Co.,  Tokenbouse  Yard« 
London  ;  CiU//jr,  Shaftesbury.    June  29. 

Bragg,  Henrv,  Penniog's  Wharf,  Southwark,  Sur- 
rey, and  of  GroFehill  Terrace,  Orore  Lane, 
Cambenrell,  Surrey,  Cheese  Pactor.  Graham^ 
Off.  Ass.;  VoMUrcam  ft  Co.,  Bush  Lane. 
July  2. 

Bryant,  Lewis,  Stamford  Hill,  Middlesex,  Coal 
Merchant  Edwar/ls,  Off.  Ass.;  Brown  ft  Co., 
Commercial  Sale  Rooms,  Mincing  Lane. 
July  2. 

Brown,  Joseph,  Minories,  Upbolstereri.  EdwardM^ 
Off.  Ass.;  j^hraJkamt,  Clifford's  Inn.    July  2. 

Batson,  William,  and  Henrv  Joseph  Bissell,  Lea 
Brook  New  Iron  Works,  Tipton,  Stafford, 
Ironmasters.  Camber  Staple  Inn  ;  Fellowes, 
jun.,  Dudley,  Worcester.    July  2. 

Brownrigg,  Henry,  Liverpool,  Coal  Merchnnt 
and  Commiuion  Agent  Smith,  Liverpool ; 
Smxthtan  ft  Co.,  Southampton  Buildings, 
Chancery  Lane.    July  2. 

Bates,  John,  Worship  Street,  Pinsbury  Square, 
Coachmaker.  Johnson,  Off.  Ass.}  Goren, 
South  Molton  Street.    July  6. 

Baggott,  James,  Worcester,  Victualler.  Ilea, 
Worcestor;  Hall,  New  Boswell  Court,  Lin- 
coln's Inn.    July  6. 

Boult,  Edward  Swan  wick,  and  Thomas  Addison, 
Liverpool,  Stock  and  Share  Brokers.  Fonhaw 
ft  Co.,  Liverpool;  Duau,  Chancery  Lane. 
July  6. 

Balshaw,  Charles,  Altrincham,  Chester,  Book- 
seller and  Sutiooer.  Milne  ft  Co.,  Temple ; 
NichoUt  ft  Co.,  AUriQcham.    July  6. 

Balfe,  Michael  William,  Conduit  Street,  Hanover 
Square,  Music  Seller.  Whitnunre,  Off.  Ass.; 
Risley  ft  Co.,  Quality  Court,  Chancery  Lane. 
July  9. 

Brideson,  Arthur,  Dublin,  Ireland,  Provision 
Merchant.  Graham,  Off.  Ass.;  Hill  ft  Co., 
Saint  Mary  Axe,  London.    July  9. 

Blanthora,  John,  Shrewsbury,  Salop,  Mercer  and 
Hosier.  Clarhe  ft  Co.,  Lincoln's  Inn  Fields  ; 
Coope,  Shrewsbury.    July  9. 

Barlow,  John  Henry,  Change  Alley,  Cornbill, 
London,  Stock  Broker.  Pennell,  Off.  Ass.; 
Taylor  ft  Co.,  Great  James  Street,  Bedford 
Row.    July  20. 


,  JoaepOy  BvaeoB,  BracxnodK,  Drapev.  wki- 
Une^  Brecon;  Fbher^  Great  James  Stnet, 
Bedford  Row.    July  20. 

Batterworth, 'I^Uiam,  Sunderland  Wharf,  Hich 
Street,  and  of  Rye  Terrace,  Peckham,  SarrrT, 
Com  Merchant  Gmas,  Off.  Aas.;  Rhoie$ 
ft  Co.,  Chancery  Lane.    July  23. 

Baldry,  George,  ]nn.,  late  of  Bury  St  Edasondf, 
and  then  of  Ipswich,  *  Suflblk,  Innkeeper. 
WaymanfiL  Co.,  Bury  St  Edmonds;  Petmber- 
ton,  Symonds'  Inn,  Chancery  Lane.    July  23. 

Butterworth,  Joshua,  London  Leather  Ware- 
houses, Bermondsey,  and  of  Walcot  Pb(x, 
Lambeth,  Surrey,  Leather  Factor.  Cvna, 
Off.  Ass.;  Rhodee  ft  Co.,  Chancery  Lane. 
July  23. 

Capom,  John  Goode,  Bedford,  Linen  Draper. 
Oawee  ft  Co.,  Temple;  Eagles,  Bedford. 
June  22. 

Culyer,  Richard  Bur  ford,  Clifton  Street,  Finabnry, 
Middlesex,  Currier.  Alaager,  Off.  Asa. ;  Ash- 
ley, Shoreditcb.    June  29. 

Cogan,  Thomas  Boult,  Bristol,  Tanner.  Wknsey 
ft  Co.,  Ely  Place ;  HoMseU,  Bristol.    July  9. 

Colls,  Charles,  Charles  Thompson,  and  Richard 
Peckover  Harris,  Lombard  Street,  Londoo, 
Bill  Brokers.  Camian,  Off.  Ass. ;  Kearsef 
ft  Co.,  Bocklersbury.    July  13. 

Catlin,  Richard,  Leicester,  Grazier  and  Hoik 
Dealer.  Payne  ft  Co.,  Nottingham  ;  GreahoM, 
Casde  Street,  Holbom.    July  20. 

Copplestone,  Jacob,  Plymouth  and  Exeter,  Deroo, 
Grocer.  fTAt/^  ft  Co.,  Lincoln's  Inn  FieUij 
Jacobton  ft  Co.,  Plymouth.    July  20. 

Calverley,  John,  of  the  Abbey  near  Knaresborosfh, 
York,  Com  Miller,  and  Tanner.  FidJef, 
Paper  Buildings,  Temple ;  Richardson,  Harro- 
gate.   June  26. 

Callinson,  Thomas,  Wakefield,  York,  Boat  Builder. 
AdUngtan  ft  Co.,  Bedford  Row:  WUhy, 
Wakefield.    June  29. 

Crickmay,  Charles,  Portsmouth,  Gun  and  Pistol 
Manufacturer.  Hodgson,  Birmingham ;  Dert- 
reusf,  Portsmouth  ;  Vineent  ft  Co.,  Temple ; 
Watson  d<  Co.,  Bouverie  Street,  Fleet  StreeL 
July  2. 

Crane,  Rebecca,  Harrow  on  the  Hill,  Middlesex, 
Draper.  Gibson,  Off.  Ass.;  Hook,  King's 
Arms  Yard,  Coleman  Street    July  6. 

Clare,  Wilson,  Preston,  Lancaster,  Watch  Maker 
and  Jeweller.  Mayhew  ft  Co.,  Carey  Street, 
Lincoln's  Inn;  Blachhatrst  ft  Co.,  Preston. 
July  6. 

Cocking,  William  Beeston,  Sandy,  Bedford,  Mar- 
ket Gardener.  Smith  &  Co.,  Biggleswade; 
Rhodes  ft  Co.,  Chancery  Lane.    July  20. 

Cunliffe,  Henry,  Green  Haworth,  Oswaldtvistle, 
Lancaster,  Shopkeeper.  Wiglesworth  &  Co., 
Gray's  Inn;  Robinson  ft  Co.,  BlacLburo. 
July  23. 

Coleman,  Benjamin,  Liverpool,  Stock  and  Siiait 
Broker  and  Commission  Agent  Cross,  Lirer- 
pool  ;  Vincent  &  Co.,  Temple.     July  23. 

Dawes,  Benton,  Asbby-de-la«Zoiich,  Leicester, 
Grocer  and  Tallow  Chandler.  Fisher  &  Co., 
or  Dewes,  Ashby-de-la-Zouch  ;  Petrker  k  Co., 
Raymond  Buildings,  Gray's  Inn.    June  25. 

Douglas^  William,  and  John  Mora  Douglas,  Litct' 
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pool,  MerchftntB.  ^if/ln^/oii  A  Co.,  Bedford 
Row  \  Crump  &  Co.,  Liverpool.    July  6. 

Dantry,  John  Smith,  aod  John  Ryle,  Manchester, 
Bankers.  AfiultiiJoii& Co, Temple ^  Atkhumi 
&  Co.,  Manchester.    Jnly  9. 

Daintry,  John  Smith,  and  John  Ryle,  Manchester, 
Bankers.  Makimon  &  Co. ,  Temple ;  Atkimmm 
\  Co.,  Manchester.    July  13. 

Dovnman,  Hugh  Her1>ert,  Kidwelly,  Carmarthen, 
Tin  Plate  Manufacturer.  Jones  &  Co.,  Car- 
marthen ;  Clarke  6l  Co.,  Lincoln's  Inn  Fields. 
Jnly  13. 

Daly,  Charles,  Red  Lion  Square,  Bookseller  and 
Publisher.  Belcher,  Off.  Ass.;  Lowtwmx 
&  Co.»  Bucklersbury.    July  20. 

Diz,  Joseph,  Broad  Street,  Lambeth  Walk,  Lam- 
beth, Surrey,  Victualler.  Wkitmore,  Off.  Ass. ; 
Dimmoch,  Size  Lane.    Jnly  20. 

ETans,  IlUdy  Bridgend,  Glamorgan,  Ironmonger. 
Lake  &  Co.,  Basinghall  Street ;  Hargreavee, 
Neath.    June  29. 

Fellman,  Isaac,  Fore  Street,  Limehouse,  Middlfe- 
sez,  Brewer.  Cntnon,  Off.  Ass. ;  Morton  & 
Co.,  Chnrch  Row,  Ne wington  ButU.  June  29. 

Ford,  Henry,  Aylesbury,  Bucks,  Grocer.  Tur- 
qumui.  Off.  Ass. ;  Cailin,  Ely  Place.    July  20. 

Fox,  John,  Minories,  London,  Tailor  and  Draper. 

Tarquand,  Off.  Ass.;  Biggenden^  Walbrook. 

July  33. 
Green,  John,  and  William  Green,  Wetherby,  York, 

Timber  Merchants.    JoAhmm  &  Co.,  Temple; 

Leeman,  York.    July  23. 

Harris,  Henry,  Farersham,  Kent,  Grocer.  Cattfin, 
Ely  Place.    Jnne  29. 

Hamnett,  Samuel,  Liverpon],  Victualler.  Brabner 
&  Co.,  Lirerpool ;  Vincent  &  Co.,  Temple. 
July  2. 

Hill,  Thomas,  Taunton,  Somerset,  Draper  and 
Mercer.  Clarke  &,  Co.,  Lincoln's  Inn  Fields ; 
Hancock f  Taunton.    July  6. 

Hopkins,  Samuel,  Croydon,  Surrey,  Grocer,  Bel' 
cAcr,  Off.  Ass  ;  fVi/de  &  Co.,  College  HUl, 
London.    July  20. 

Jones,  Maria  Louisa,  Tredegar,  Bedwelty,  Mon- 
mouth, Victualler.  Simpton  &  Co.,  Furnirars 
Inn ;  Morgan  &  Co.,  Abeigarenny.    June  25. 

Jackson,  Joseph,  Romsey  extra  Southampton, 
Slate  and  Coal  Merchant.  Daman  A  Co., 
Romsey ;  Buckley  &  Co.,  Gray's  Inn  Square. 
July  9. 

JoDes,  John,  and  John  Boon,  Burslem,  Stafford, 
Ironmongers.  King,  Camden  Cottages,  Cam- 
den Town ;  Cooper,  Tunstall.    July  9. 

Jordan,  Thomas,  WoWerhampton,  Stafford,  Bro- 
ker. Philpoi  dt  Co.,  Southampton  Street, 
Bloomsbury  ;  i'AiM>«&  Co.,  Wolverhampton. 
July  16. 

Kymer,  Maximilian  Richard,  Winsford,  Chester, 
and  of  Bncklerabnry,  London,  Salt  Manufac- 
turer and  Merchant.  Wkiimore,  Off.  Ass. ; 
Taylor,  Clement's  Lane,  Lombard  Street. 
June  29. 

Kuight,  George,  Gloucester,  Linen  Draper;  iVi- 
ckolli  &  Co.,  Cook's  Court,  Lincoln's  Inn ; 
Laoegrove,  Gloocester.    June  29. 

Kirk,  William,  Leicester,  Builder.  Holma  A  Co., 
New  Inn ;  Gregory ,  Leicester.    J  uly  9. 


Lowe,  Charles,  Llrerpool,  Builder.  TayUr  9l  Co., 
Bedford  Row;  Harvey  &  Co.,  LdTerpool. 
June  29. 

Lawton,  Charles,  Liverpool,  Shoe  Maker.  Norris, 
Liverpool ;  Norria  &.  Co.,  Bartlett's  Buildings, 
Holborn.    July  2. 

Lewis,  Lewis  Alpha,  Fleet  Street,  London,  Book- 
seller. Lackington,  Off.  Ass.;  AickoUon, 
South  Square,  Gray's  Inn.    July  6. 

Lane,  John  Noxon,  Birmingham,  Chemist  and 
Druggest,  Varnish  and  Cement  Manufacturer. 
Whiielock,  Aldermanbury  ;  Benton,  Birming- 
ham.   July  9. 

Lingham,  Thomas,  Cross  Lane,  St.  Mary-at-Hlll, 
London,  Wine  Merchant.  Graham,  Off.  Ass. ; 
Jamee,  Basinghall  Street.    July  23. 

Molyneux,  Henry,  Lombard  Street,  London,  and 
of  Ealing  Green,  Middlesex,  Watch  and  Chro- 
nometer Maker.  Groom,  Off.  Ass. ;  M^Duff", 
Castle  Street,  Holborn.    June  22. 

Morgan,  Hugh  William,  Alford,  Lincoln,  Grocer 
and  Linen  Draper.  WiUit  &  Co.,  Tokenhouse 
Yard;  A/omm, Lincoln.    Jnne  22. 

Mead,  William,  Thomey  near  Laogport,  Somerset, 
and  Jacob  Stower,  Grenville  Place,  Clifton, 
Gloucester,  latelv  carrying  on  business  at 
Thorney  aforesaid  as  Merchants.  Stone  St 
Co.,  Dorchester;  Stone,  Chancery  Lane.  June 
25. 

Marshal],  William,  and  Henry  Rodgers,  Liverpool, 
Ironfoonders.  MaUaby^  Liverpool;  Cheater, 
SUple  Inn.    July  2. 

Marter,  John  Charles,  Drury  Lane,  Linen  Draper. 
Tnrgmand,  Off.  Ass. ;  Keartey  &  Co.,  Buck- 
lersbury.   July  6. 

Milne,  John,  High  Crompton  wfthtn  Crompton, 
Lancaster,  Dealer.  Mihte  &  Co.,  Temple; 
Wkitekead  &  Co.,  Oldham.    Jnly  6. 

Mobbs,  George,  Newland,  Northampton,  Plumber, 
Glazier,  and  Painter.  Oruham,  Castle  Street, 
Holborn.    July  9. 

Miller,  William,  St.  Martin's  Lane,  Charing  Cross, 
Wine  Merchant,  and  of  Great  Scotland  Yard, 
Middlesex,  Distiller;  andof  Battersea,  Surrey, 
Sugar  Manufacturer.  Pennell, Off.  Ass.;  ilo- 
bmson,  Gray's  Inn  Square.    July  13. 

Merenti^,  Marius,  King  William  Street,  London, 
Merchant.  Belcher,  Off.  Ass. ;  SmUh  Bl  Co., 
Basinghall  Street.    July  16. 

Millership,  Thomas,  Moseley  New  Colliery,  near 
Wolverhampton,  Stafford,  Coal  and  Iron  Mas- 
ter and  Retail  Brewer.  Ckurck,  Bedford  Row  ; 
Jamea,  Birmingham.    July  16. 

Morris,  John,  Earl's  Court,  Leicester  Square, 
Cowkeeper,  Milkman  and  Dealer  in  Fire  Wood 
and  Eggs.  Graham,  Off.  Ass.;  SmUk,  Bar- 
nard's Inn.    July  23. 

Newton,  Alexander  Levi,  Bury  Street,  Saint  Mary 

Axe,  London,  Merchant.    PemuU,  Off.  Ass.  ; 

Jacobt,  Crosby  Square,  Biahopsgate.   June  29. 
Noble,  Geoi^,  Biddick,  Durham,  Ship  Builder* 

Hodgwn,  Broad  Street  Buildings;    Wilaon, 

Sunderland.    June  29. 

Newman,  John,  Lewes,  Sussex,  Saddler.  BurkUi, 
Curriers'  Hall,  London  Wall.    July  20. 

Newton,  William,  and  John  Newton,  Macclesfield, 
Chester,  Silk  Throwsters;  Pennell,  Off.  Ass. ; 
Crowder  &  Co.,  Mansion  House  Place.  Jnly  23. 
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Overton,  JaiQM,  Queen  Street,  QrosTenor  Square, 
Coach  'and  Harnesa  Plater.  LacJUngtan,  Off. 
Ass. ;  ^omm,  Edward  Street,  Portman  Square. 
June  22. 

Procter,  Tbomas  Benjamin,  Stockvell,  Surrey, 
|ind  late  of  Hammersmith,  Middlesex,  Luna- 
tic Asaylum  Keeper.  Ormkam,  Off.  Asa.; 
Kirkmm,  King  William  Street.    June  22. 

Parker,  John,  Manchester,  Cotton  Spinner  and 

Cotton  Manufacturer.  Smith,  Cbancery  Lane ; 

Shuitleworth  &  Co.,  Rochdale.  June  Sn. 
Palfreyman,    Luke,  SheflSeld,    York,    Scrivener. 

TatlertkaU,  Great  James  Street,  Beplford  Row ; 

SmUh,  or  Hoole  &  Co.,  Sheffield.    June  29. 

Petley,  James,  Tewkesbury,  Gloucester,  Draper. 
Sproul^  Tewkesbpry ;  Ja^nu  &  Qo.,  New  Inn. 
Jnly  9. 

Preptia,  Heory  Wood,  Rayleigh,  Epsex,  Grocer. 
Cannon^  Off.  Ass. ;  xfmory  &  Co.,  Throgmor-^ 
ton  Street.    Ju\y  16. 

Prattmau,  William  Lqke,  Butterknowle  Lodge, 
Durham,  and  Michael  Porster  Copley,  Dur- 
ham, .Timber  Merchants.  Steaventqn,  DarIing-< 
ton  ;  Bum,  Oreat  Carter  Liane,  Doctors' 
Commons.    July  lf>. 

RawUflgs,  John,  Gloucester,  Innkeeper  and  Vic-i 
tualler.  IFAite  &  Co.,  Bedford.  3aw  ;  /TmA^ 
(oicm,  Gloucester.    iune22. 

Rohbins,  James,  Wincbeater,  BiiokseDer.  .Harvest 
&  Co.  LincoUi's  Inn  Fields ;  WAeeUr,  Man-j 
Chester.    July  2. 

Ryle,}Jobn,  Mandiester,  Lapcaster,  and  ^fM|ic-| 
rlea6eld,  Chester,  Banker.  Makimtm  d  Co.^ 
Temple ;  Atkinson  &.  Co.,  Manchester.  July  9i 

Root,  Richard,  Wardington,  Ozfonl,  Drapers 
.JJunt9H&  Co..  Banbrry.    July  13. 

Ravenscroft,' William  Richard,  Manchester,  Ban-j 

ker.    MeJki^Mtn  &  Co.,  Ten^ ;  Aikffwm  & 

Co.,  Manchester.    July  20. 
Sharp,  Daniel,  Southampton,  Attorney  at  Law, 

and    Merchant.     Oaman    &  Co.,    Rom^ey ; 

^^/£m.&  Co.,  Clifford'a  Inn.    Jane  22. 

Selkirk,  William,  Aston-Juzta-Birmingbam,  En- 
graver. ^  ^mnry  &  Co.,  Throgmorton  Street ; 
Bray,  Birminghnm.    June  22. 

Shttry,  John,  and  John  James  Shnry,  Charter 
House  Street,  Middlesex,  Engravers,  Prin- 
ters and  Stationers.  H^hitmore,  Off.  Ass.  ; 
Uoydf  Cheapaide.    Jane  25. 

Sidebothara,  Henry,  and  Thomas  Lewis,  Ifaogh- 
ton,  L.incaster  and  of  Manchester,  Cotton 
Manufacturers.  Keightley  6l  Co.,  Chancery 
Lane ;  Humykryt  &  Co.,  Bury.    June  25. 

Snowdon,  Thomas,  North  Shields,  Northumber- 
land.  Grocer  and  Tsllow  Chandler.  Jl/imiM, 
Fenchurch  Buildings ;  A/edcalf,  Nprth  Shields : 
SainuM,  South  Shields.    June  29. 

'  SUllebrass,  Thomas,  and  Henry  Middlelon,  City 
Road,  Finsbury  Square,  and  of  Tabernacle 
Walk,  Saiat  Lukes,  Timber  and  Mahogany 
Aferchfuits.  PameU,  Off.  Ass.;  Qardon  &  Co., 
Threadneedle  Street.    Jaly  9. 

Stammer,  John,  Charlea  Street,  Orosvenor  Square, 
Bru^  Dealer.  TW^imokI^  Off.  Ass.;  Weynumtk 
&  Co.»  CVfocery  Lane.    July  16. 

:Sttttton,  Charles,  Nine  Elms,  Surrey,  snd  of 
Commevcial  Road,  Lambeth,  Surrey,  Timber 


Merchant.  TVcr^vaiMf,  Qff.Asi.;iVnirAM3rCo., 
Wardrobe  Place,  Doctors'  Commons.  July 23' 
Thomaa,  James  WiUiama,  New  Com  Ezcfaa^, 
Mark  Lane,  Londoa;  and  <kf  Stniod.  Kent, 
Corn  Merchant  and  Corn  Factor.  Grtm,  Qt 
Ass. ;  BtlAod  &  Co.,  BiUitcar  ^tmqt,  Loodoa. 
July  6. 

Taylor,  James,  Manchester,  Bnzdi  Maker.  NelM, 
Bond  Court,  Walbrook  ;  JTankmpgm  &  Ca, 
Manchester.    July  6. 

Xaylor,  James,  Brighthelmatone,  Sassex,  Book- 
seller  and  Stationer.  F\reeman  A  Co.,  Cok> 
man  Straet.    July  9. 

Travis,  John,  Greenacre*s  Moor,  OMbasi.  Las- 
caster,  Gvocejr  and  Tallow  Chandler.  RichrA 
&.  Co,,  Lincoln's  Inn  FkUls ;  Uiggit^tm  k 
Cp.9  Ashton-ander-Lyne.    Jaly  ^, 

Wrigglesworth,  John,  Leeds,  Yoik,  Cbeeie  sod 
Bacon  Factor  and  Sand  Merchant,  ffea.% 
Leeds ;  Diaming  &  Co.,  I.«eds  \  BaU  ^  Co., 
Bow  Church  Yard.     June  25. 

Whitmore,  Edwi^rd,  John  WelLi,.Jobn  Wells,  joo^ 
and  Frederick  Whitmore,  Lomhard  Street, 
London,  Bankers.  Belcher^  QS,  Asi. ;  B^x- 
nuiale  &  Co.,.Great  Winchester  Street  July  2. 

Windeatt,  William  Browne,  Soi^h  Birent,  Deroo, 
Corn  Factor  and  Commission  Agent.  Sm, 
Lombard  Street;  Loekger  tfc  Co.,  Plymottih. 
July  9. 

Winter,  William  Brsgge,  Bristol,  Builder  lod 
Dealer  in  Timber.  IFansey,  L^thbory;  H»t- 
things,  Bribtol ;  HatfeU,  Piistol.    July  16. 

Wilson,  George,  and  Richard  Elriddoa,  Sslfotd, 
Manchester,  Machine  Makers'.  Afaldnm  k 
Co.,  Temple;  AikinMm  &  Co..  Manchester. 
Jaly  16. 

Williams,  John,  Ledbury,  Hereford,  Innkeeper 
and  Victual  ler.  Jme$,  Ledbary ;  King  &  Sod, 
Serjeant's  Inn,  Fleet  Street.     July  16. 

Walley,  Wiiliam,Sftlford,  Lancaster,  Flour  Dealer. 

Bower  &  Co.,  Chant*ery  Lane  ;  Barratt,  joo., 

Manchester.    Jply,20. 
Williams,  John,  Bangor,  Carnarvon,  Shipirntfac. 

Af/lingtm  &  Co.,  Bedford  Row  ;  Onfitk.Vt' 

nisardre  Uaawrst,  Denbigh.    July  26. 
Westhead,  Richard  Waterloo,  Crosby,  LsDcaster, 

VietuoUer.    ffaime  A  Co.,  New  Ion ;  Y*ia, 

jun.,  LirerpooL    July  2^, 


PRICES  OF  STOCKS, 
Tuesday,  July  27,  1S41. 

Bank  Stpck  div.  7  per  Cent 171 

3  per  Cent.  Reduced 90|«| 

3  per  Cent  Consols  Annuities       -    -    -  89  f  «  90 

d^perCent.  Annuities  1818 991 

34  per  Cent.  Reduced  Annuities  -  -  99}aiAt 
New  Ji  per  Cent.  Annuities  -  -98{a9aB|«{ 
Annuities  for  thirty  yasrs,  axpiTe  10th  October, 

liJ59 12^ 

Ditto  5th  Jan.  1860      -    -    -  12|j 

India  Stock  div.  104  per  Cent.     -    •    •    218 « 9 
Ditto  Bonds  34  per  Cent.  -    -    -    .    .     9i  po* 
South  Sea  Stock,  div.  34  per  Cent  99 
3  per  Cent.  Cons,  for  accouDl  2fi(h  Ang. 

9O4«90aiil 

Ex^heqner  3Uls  lOOOAa  2iA  19«.  a  17». c  ISi-pn* 
Ditto  500A  do.  l9«.al7f.«19f.po- 
Ditto  Small  do.     i9s. a  17«.s i%^ 
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SATURDAY,  AUGUST  7,  1841. 


■  '*  Quod  magii  ad  Hos 

Ptrticet,  et  ncadre  mftlun  n(t,  agitamu?. 


HORAT. 


NOTES  ON  RECENT  STATUTES. 

4  Vict  c.  14. 

Bt  Stat.  21  Hen.  8,  c.  13,  clergymen  were 
not  in  general  allowed  to  take  any  lands  or 
tenemeHtff  to  farm,  upon  pain  of  10/.  per 
months  and  total  avoidance  of  the  lease  ; 
nor  upon  like  pain  to  keep  any  tan-house 
or  brewhouse;  nor  should  engage  in  any 
mannev  of  trade,  nor  sell  any  merchandize, 
under  foifetture  of  the  treble  value ;  "which 
prohibition  is  consonant  to  the  canon  law. 
However,  by  the  statute  57  O.  3,  c.  99, 
spiritual  persons  beneficed  or  performing 
spiritual  duties^  might  take  to  farm  eighty 
acres  of  land,  but  no  more,  without  the 
writtcQ  consent  of  the  bishop  of  the  dio- 
cese ;  but,  by  the  same  act,  the  same  per- 
sons were  forbidden  to  carry  on  any  trade 
or  dealing  for  profit,  upon  pain  of  forfeiting 
the  value  of  the  goods  by  them  bought  to 
tell  again,  and  their  contracts  in  any  such 
trade  or  dealing  were  declared  to  be  utterly 
void.  And  it  has  very  recently  been  de* 
terminod  (HaMy.  Franklin.  ZM.&W. ^52) 
that  a  joint  stodc  banking  company  is 
within  the  meaning  of  this  last  statute,  and 
that  a  contract  isMde  with  a  banking  com- 
pany, of  which  any  spiritual  persons  were 
partners  or  members,  was  void.  This  de- 
cision having  excited  much  alarm  among 
peiauns  interested  in  these  and  other  similar 
compatiiea,  it  has  been  enacted  by  fhe  1  &  2 
Vict  c.  10,  8.  1,  that  no  aasociation  or  co- 
partnership then  formed,  or  which  might  be 
formed  before  the  end  of  the  next  session 
of  parliament,  {\kaX  is  the  aettsion  1839)  nor 
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any  contract  entered  into  by  any  of  them 
shall  be  illegal  or  void,  or  occasion  any  for* 
feiture  by  reason  of  any  spiritual  person 
being  or  having  been  a  member,  manager* 
or  director.  And  by  a  subsequent  statute 
of  the  same  session,  1  &  2  Vict.  c.  106,  after 
repealing  the  57  O.  3,  c.  77»  it  is  enacted 
(s.  28),  that  spiritual  persons  are  not  to 
take  a  farm  for  occupation  above  eighty 
acres,  without  the  consent  of  the  bishop, 
and  then  not  beyond  seven  years,  under  a 
penalty  of  40s,  an  acre  ;  and  by  s.  29  that 
no  spiritual  person  shall  engage  in  trade,  or 
buy  or  sell,  or  deal  for  profit,  unless  in  any 
case  in  which  such  trading  or  dealing  shall 
have  been  or  shall  be  carried  on  by  or  oa 
behalf  of  any  number  of  partners  exceeding 
six,  or  in  any  case  in  which  any  trade  or 
dealing  shall  have  devolved,  or  shall  devolve 
upon  any  spiritual  person,  or  upon  any  other 
person  for  him,  or  to  his  use,  under  or  by 
virtue  of  any  devise  or  bequest,  &c. :  but  in 
none  of  the  foregoing  excepted  cases  shall 
it  be  lawful  for  such  spiritual  person  to  act 
as  a  director  or  managing  partner,  or  to 
carry  on  such  trade  or  dealing  as  aforesaid » 
in  person.  But  by  s..  30  this  is  not  to  ex- 
tend to  spiritual  persona  engaged  in  keeping 
a  school,  or  as  tutors,  or  in  respect  of  any 
thing  done,  or  any  buying  or  selling  in  apiob 
employment,  or  to  selling  any  thing  boMd 
fide  bought  for  the  use  of  the  family,  or  to 
disposing  of  books  by  means  of  a  bookaeller, 
or  to  being  a  manager  or  director  in  any 
benefit  society,  or  life  or  fire  insurance  so- 
ciety. Spiritual  persona  illegally  trading 
may  be  suspended,  and  for  the  third  offence 
deprived  (s.  31).  By  an  act  of  last  session, 
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4  Vict,  c.  14.  after  reciting  that  divers  as- 
sociationB  and  co-partnerships  consisting  of 
more  than  six  members  or  shareholders  have 
from  time  to  time  been  formed,  for  the  pur- 
pose of  being  engaged  in  and  carrying  on 
the  business  of  bankings  and  divets  other 
trades  and  dealings,  fpr  gain  and  profit,  juid 
iiave,  accordingly,  for  some  time  past,  been 
and  are  now  engaged  in  carrying  on  the 
same,  by  means  of  boards  of  directors,  or 
managers,  committees,  or  other  officers  act- 
ing on  behalf  of  all  the  members  or  share- 
holders of,  or  persons  otherwise  interested 
in,  such  associations  or  co-  partnerships:  And 
reciting  that  divers  spiritual  persons  having 
or  holding  dignities,  prebends,  canonries, 
benefices,  stipendiary  curacies,  or  lecture- 
ships, have  been  jnembers  or  shareholders 
of,  or  otherwise  interested  in,  divers  of  such 
associations  and  co-partnerdbips :  And  re- 
citing that  it  is  expedient  to  render  legal 
and  valid  all  contracts  entered  into  by  such 
'associations  or  co-partnerships,  although  the 
-same  may  now  be  void  by  reason  of  such 
spiritual  persons  being  or  having  been  such 
-members  or  shareholders,  or  otherwise  in- 
'terested  as  aforesaid :  It  is  enacted  that  no 
'such  association  or  copartnership  already 
formed,  or  which  may  be  hereafter  formed, 
'nor  any  contract,  either  as  between  the 
members,  partners,  or  shareholders  com- 
posing such  association  or  co-partnership, 
for  the  purposes  thereof,  or  as  between  such 
association  or  co-partnership  and  other  per- 
sons,   heretofore  entered  into,   or  which 
shall  be  entered  into,  by  any  such  asso- 
ciation or  co-partnership    already  formed 
or  hereafter  to  be  formed,  shall  be  deemed 
"br  taken  to  be  illegal  or  void,  or  to  occasion 
any  forfeiture  whatsoever,  by  reason  only  of 
^ny  such  spiritual  person  as  aforesaid  being 
or  having  been  a  member,  partner,  or  share- 
holder of,   or  otherwise  interested  in  the 
isame ;  but  all  such  associations  and  co-part- 
nerships shall  have  the  same  validity,  and 
all  such  contracts  shall  and  may  be  enforced 
in  the  same  manner,  to  all  intents  and  pur- 
poses, as  if  no  such  spiritual  person  had  been 
or  was  a  member,  partner,  or  shareholder  of, 
or  interested  in  such  association  or  co-part- 
nership :  Provided  always,  that  it  shall  not 
be  lawful  for  any  spiritual  person  holding 
any  cathedral  preferment,  benefice,  curacy. 
Or  lecturesliip,  or  who  shall  be  licensed  or 
allowed  to  perform  the  duties  of  any  eccle- 
siastical office,  to  act  as  a  director  or  ma- 
naging partner,  or  to  carry  on  trade  or  such 
desding  as  aforesaid  in  person.  And  by  s.  2, 
it  is  enacted  that  in  ail  actions  and  suits 
which  shall  have  been  brought  or  instituted 


by  or  on  behalf  of  any  such  association  of 
co-partnership  which  may  have  been  formed 
since  the  etid  of  the  session  of  Farliameot 
held  in  the  second  and  third  years  of  the 
reign  of  her  present  Majesty,  in  case  any 
defendant  therein  shall,  before  the  29th  day 
of  NIaroh,.  1838.'by  plea  or  otherwise,  have 
insisted  on  the  invalidity  of  any  contract 
thereby  sought  to  be  enforced  by  reason  of 
any  such  spiritual  person  as  aforesaid  being 
or  having  been  a  member  or  shareholder  in 
such  association  or  co-partnership,  such  de- 
fendant B.hall  be  entitied  to  the  full  costs  of 
such  plea  or  other  defence,  to  be  paid  by  the 
plaintifi^,  and  to  be  taxed  as  the  Court  in 
which  the  said  action  or  suit  shall  be  d& 
pending,  or  any  judge  thereof  shall  direct, 
and  in  order  fully  to  indemnify  such  defen- 
dant, it  shall  be  lawful  for  such  couxt  or 
judge  to  order  the  plaintiff  to  pay  to  him 
such  further  costs  (if  any)  of  the  said  action 
or  suit,  as  the  justice  of  the  case  may  re- 
quire.   

4  Vict,  c.  22. 
By  Stat.  1  Edw.  6,  c.  12,  s.   13,  it  wu 
enacted  that  lords  of  parliament  and  peen 
of  the  realm  having  place  and  voice  in  par- 
liament might  have   the  benefit  of  their 
peerage  equivalent  to  that  of  clergy  for  the 
first  offence  (although  they  could  not  re«i. 
and  without  being  burnt  in  the  hand)  for 
all  offences  then  clergyable  to  commoners, 
and  also  for  the  crimes  of  house-breaking, 
highway  robbery,  horse  stealing,  and  rob- 
binn^  of  churches.^  And  this  statute  wts 
held  to  extend  to  peeresses.     Duchea  of 
Kingston's  case,  11  St.  Tr.  264.    AUtiie 
statutes  relating  to  benefit  of  clergy  were 
repealed,  or  rendered  inoperative  by  stat 
7  &  8  Geo.  4,  c.  28.     But  in  the  recent 
case  of  the  Earl  of  Cardigan,  who  was  tried 
before  the  House  of  Peers  in  the  present 
year  for  murder,   and   acquitted,  a  donbt 
arose  whether  this  statute  extended  to  the 
privilege  of  peerage.  An  act  has  accordingly 
been  passed  to  relieve  as  well  the  peerage 
as  the  general  administration  of  tiie  lav 
from  the  scandal  of  any  such  doubt,  and  it 
is  enacted  by  stat.  4  Vict.  c.  22,  that  so 
much  of  the  i  Edw.  c.  12,  as  is  therein  re- 
cited (being  the  portion  we  have  given  above) 
shall  be  repealed  and  utterly  void,  and  be 
no  longer  of  any  effect,  and  that  peers  con- 
victed of  felony,  shall  be  liable  to  the  same 
punishment  as  any  others  of  her  Majesty  a 

subjects.  

4  &  6.  Vict.  c.  28. 
To  prevent  trifling  and  malioions  actions 
for  words,  for  assault  and  battery,  and^' 
trespass,  it  is  enacted  by  stat.  3  &  4  Vict 
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c.  24,  by  which  the  statutes  43  Eliz.  c.  6, 
and  22  &  23  Car.  2.  c.  9,  8.  136.  are  re- 
pealed, but  re-enacted  and  extended,  that  if 
the  plaintiff  in  any  action  of  treapass,  or  of 
trespass  on  the  case  brought,  or  to  be  brought 
in  any  of  her  Majesty's  Courts  at  Westmin- 
ster, or  in  the  Court  of  Common  Pleas  at  Lan- 
caster, or  in  the  Court  of  Common  Pleas  at 
Durham,  i^hall  recover  by  the  verdict  of  a  jury 
less  damages  than  40tf.,  such  plaintiff  shall 
not  be  entitled  to  recover  or  obtain  from  the 
defendant  in  respect  of  such  verdict,  any 
costs  whatever,  whether  it  shall  be  given 
upon  any  issue  or  issues  tried,  or  judgment 
shall  have  passed  by  de&ult,  unless  the 
Judge  or  presiding  officer  before  whom  such 
verdict  shall  be  obtained,  shall  afterwards 
certify  on  the  back  of  the  record,  or  on  the 
writ  of  trial  or  writ  of  inquiiy,  that  the  ac- 
tion was  really  brought  to  try  a  right  be- 
sides the  mere  right  to  recover  damages  for 
the  trespass  or  grievance  for  which  die  ac- 
tion shall  have  been  brought,  or  that  the 
trespass  or  grievance  in  neglect  of  which 
the  action  was  brought  was  wilful  and  ma- 
licious. By  Stat.  4  &  5  Vict.  c.  28,  it  is 
however  enacted,  that  the  stat.  3  &  4  Vict, 
c.  24,  is  repealed  so  far  as  the  same  repeals 
the  Stat,  of  43  Eliz.  or  22  &  23  Car.  2,  in 
respect  to  actions  wherein  verdicts  had  been 
returned  before  the  passing  of  the  said  act; 
and  by  s.  2  it  is  further  enacted,  that  no 
plaintiff  who  had  before  the  passing  of  the 
act  3  &  4  Vict.  c.  24,  obtained  a  verdict  for 
a  less  amount  of  damages  than  40^.,  shall 
now  be  entitled  to  full  costs,  unless  he  was 
so  entitled  immediately  before  the  passing 
of  the  said  act  of  last  session. 


Lord  Cottenham  will  avail  himself  of  Mb 
statute,  and  that  the  new  rules  and  orders 
will  forthwith  be  issued. 


PRACTICAL  POINTS 
OP  GENERAL  INTEREST. 


4  &  5  Vict.  c.  62. 

By  Stat.  3  &  4  Vict.  c.  94.  the  Lord 
Chancellor,  with  the  advice  of  the  Master 
of  the  Rolls  and  Vice  Chancellor,  or  one  of 
them,  may  make  rules  and  orders  for  regu- 
hitiug  the  practice  of  the  High  Court  of 
l/hancery,  and  such  rules  and  orders  are  to 
he  Uud  before  both  Houses  of  Parliament ; 
but  no  such  rule  or  order  shall  have  effect 
until  each  House  of  Parliament  shall  have 
»at  thirty  days  after  the  same  shall  have 
^en  laid  before  each  House  of  Parliament 
as  aforsaid.  By  stat.  4  &  3  Vict.  c.  52,  the 
rules  and  orders  are  to  be  binding  from  the 
making  thereof,  unless  objected  to  by  the 
]rote  of  either  House  of  Parliament,  or  are 
informal.  This  statute  will  enable  the  Lord 
Chancdlor  to  issue  the  rules  and  orders 
forthwith,  md  they  will  be  binding,  unless 
objected  to  by  the  vote  of  either  House  of 
Parliament.  "It  is  generally  understood  that 


PaOCHBIN  AMI. 

By  the  stat.  of  Westm.  2,  c.  15,  it  is  en* 
acted  that  in  every  case  where  such  as  be 
within  age  may  sue,  it  is  ordered  that  if' 
such  within  age  be  eloigned,  so  that  they 
cannot  sue  personally,  their  next  friends 
shall  be  admitted  to  sue  for  them  ;  and  iu* 
the  Abridgment  of  Cases  in  Equity,  vol  1,  p. 
72,  it  is  said  that  any  one  ibay  bring  a  bill 
naproeheim  itmi  to  an  infant  without  his 
consent,  because  it  is  at  his  peril  that  he 
brings  it  to  be  answerable  for  the  event. 
The  wife  of  a  minor,  having  committed  adul-* 
tery,  the  minor's  father  procured  himself  to 
be  appointed  prochein  amy,  and  commenced 
an  action  for  criminal  conversation,  without 
the  knowledge  or  authority  of  his  son,  and 
it  was  held  on  the  above  authorities,  th&t 
he  was  entitled  to  do  so,  and  that  a  judg- 
ment in  that  action  would  be  a  good  bar  to 
any  proceedings  for  the  same  cause  by  the 
son  when  of  age.     "  If  it  was  necessary,** 
said  Mr.  B.  Parke,  "  in  order  to  protect  the 
defendant  that  an  authority  should  have  been 
given  by  the  infant  to  commence  proceed- 
ings, I  agree  that  there  is  no  proof  of  such 
authority  prior  to  the  action,  and  if  the  case 
turned  upon  the  justification  of  the  father's 
act  by  the  infant,  there  is  no  evidence  that 
the  latter  knew  of  it.     However,  it  seems 
to  me  that  no  authority  is  required   to 
enable  a  prochein  amy  to  sue,  and  I  cannot 
distinguish  this  case  from  any  other  action 
brought  by  a  prochein  amy.     It  is  true  that 
we  have  not  the  petition  for  the  appoint-/ 
ment  of  a  prochein  amy  before  us  ,*  nor  do 
we  know  tiie  particular  circumstances  under 
which  he  was  appointed :  but  in  the  ab-' 
sence  of  any  proof  to  the  contrary,  we  must 
assume  that  the   proceedings  were  in  theT 
ordinary  and  regular  mode ;  if  indeed  there 
had  been  any  fraud  or  misrepresentation, 
that  should  have  been  brought  before  the 
court  by  affidavit.     It  is  clear  by  reference 
to  the  authorities  adverted  to,  that  a  pro« 
chein  amy  is  an  officer  of  the  court,  appointed 
by  the  court ;  and  there  is  no  doubt  diat  the 
judgment  in  this  action  would  be  a  bar  to 
any  proceedings  by  the  son  when  of  ma- 
ture age.    Ex  parte  Higginbotham,  9  DowL 
200. 
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NOTICES  OF  NEW  BOOKS. 


Outlines  of  Law  :  or  Readings  from  Bhck- 
stone  and  other  Text  Writers;  including 
the  Alterations  down  to  the  end  of  the  last 
SScsston  of  Parliament.  Second  Edition, 
Part  J  :  Common  and  Statute  Lav.  Bj 
Kobert  Maisgham,  Secretary  to  the  In- 
corporated Law  Society.     184K 

1'his  is  a  Atw  e^nion  of  Mr.  Maugham's 
Outlines  of  f^aw,  revised  to  the  end  of  the 
]nst  session  of  Parliament.  It  is  designed 
(he  Hiysi  in  this  Scries  to  repnhh&h  such 
j)arts  of  the  Commentaries  of  Mr.  Jvstiee 
Blacltstone  as  rcmahi  unakered,  iaeorp^- 
TAting  coneivcly  a)l  Xh^  kn|)ortant  new  enact- 
ments and  decisions,  and  completing  from 
Other  Text  Writers'and  Kej)orts  an  elemen- 
tary Course  of  Heading  for  tb«  Student. 

It  appears,  therefore,  that  this  plan  differs 
firom  ail  the  ^itions  of  BJackstofte  hitherto 
puhlbhed.  I&  those,  the  entire  vkork  is 
l^reserved,  and  the  alkeratioits  either  iftcor- 
grated  in  the  text,  or  appended  in  notes. 
Here,  the  obsolete  and  repealed  parts  of  the 
kw  are  omitted,  or  toneisi^hr  noticed ;  the 
tiev  and  altered  parts  are  embodied  ia  the 
%'Qtk,  and  the  M'hole  is  enlarged  and  illus- 
trated from  Qther  sources  down  to  the  pre- 
^nt  time.  Although  some  of  the  historical 
and  aMiquarian  parts  of' the  Commentaries 
lave  bft(  n  preserved,  they  are  so  abridged  as 
to  make  room  for  the  introdaetion  of  several 
irlHipterB  whieh  are  not  to  be  fonnd  in  a^y 
t»f  the  editions  of  Blackstciie.  'ihe  olbject 
•f  Uie  et>mpiier  has  been  to  avail  liimself  of 
the  lahoulrs  and  the  unrivalled  style  of  the 
teamed  Commentator,  but  to  adopt  in  some 
^cspebta  a  di^erent  arrangement,  and  to 
hring  in  aid  moire  te'cent  authors,  without 
departing  from  the  general  design  and  seope 
0f  the  celebrated  work,  whiish  still  holds  its 
tank  as  well  with  the  general  reader  as  the 
legal  student. 

In  looking  ove>  these  p^eh^t  tolt[mes.  it 
iDay  be  regretted  that  many  passages  will 
\e  fouhd  wanting  whieh  have  hitherto  in- 
terested the  V^i^'k-jetter  reader;  bnt  we 
are  console^  by  r<rcvUec^ing  that  there  is 
no  library  e^f  ^K^n  Uie  smallest  pretensions, 
which  does  net  ine^u^e  some  edition  of  the 
Commentariee,  ai)4  ^  e  re)oiee  tliat  there  k 
BO  lack  of  learned  editors  to  preserve  the 
original  teat  in  41  its  elegance  and  purity. 
1  he  present  compiler  aims  at  the  humble 
but  useful  task  of  (un^iehing.  as  he  terms  it, 
an  outline  of  the  law  in  its  Various  depart- 


ments, suited  for  those  who  are  emtering 
the  profession. 

l^he  following  is  extiactcd  from  the  |we- 
face  to  the  work. 

"  Siuce  the  publication  of  the  iirst  edition 
of  this  work,  in  the  vear  1S37,  several  altera- 
tiiins  have  been  e^-ted  in  the  law.  The 
editor  has  therefore  revised  Ihe  present  V9. 
lume,  and  incorporated  such  akeratious  therein 
as  properly  fall  u*ithii\  his  desi;ira.  His  object 
has  becH  to  offer  a  K^^neral  summary  of  the 
law— an  outline  sofficirutly  full  to  afford  a 
eomprcheu<(ive  riew  of  the  snlject,  Hithont 
entering  either  Into  minnte  particulars  or  casf » 
of  raie  occufrence.  He  has  endcavoarrd  to 
brtag  the  matter  kite  sech  limits,  and  arrM«;e 
it  m  such  order  and  method,  as  may  mal*le 
tlie  student  ^ithki  a  rcasenahls  time  to  make 
him-^elf  master  of  a  coasiderable  extent  oi  legal 
kno>vledge,  un  many  of  the  subjects  with  which 
hr  ought  to  be  intimately  acfpiaiated.  "With 
this  purpose  in  view  he  has  selected  for  con- 
sideration the  various  injuries  cognisable  in 
the  SuperwF  Courts,  afect<ai(  the  permms  and 
iIm  pnopertff  of  ludividitala.  rhei«e  invelve  the 
important  ^uty  of  the  lejnd  adviser,  U\  deter- 
mine rightly  ill  what  ctHu-t,  and  in  what  f«krro 
and  manner,  the  romedw  should  he  son^t. 
'Ilie  redress  thus  alfordea  for  each  injury •  and 
the  specific  nature  ef  each  remedy,  on^ht  of 
course  to  be  u  ell  known  to  every  prartitioaer. 
In  considering  these  hi  juries,  and  the  appro- 
priate remi  dies  afforded  in  the  Comta  of  Conw 
men  Law.  it  apptared  imp«»fsi>kk  to  foUww  a 
better  model  than  ^\r.  Justice  Bhcksimne.  Hi 
masterly  summary  of  tlte  l^aw  rrlatinsr  to  Pri- 
vate Wrongs,  coiita'ned  in  the  third  vuhime  of 
the  Commentaries,  staails  altogether  tmri^-anrdi 
but  the  at>oI  tee  ef  all  actions  conerming  nril 
property,  except  f Jeetmeat,  dower,  and  ^tnrt 
impedit^  has  rrndrred  na  longer  practicaliy 
useful  a  eunsiderahkt  part  of  tbal  T<uii|n<**  Vrt 
a  ceacise  account  uf  so  much  of  the  fomur 
law  as  bears  upon  its  undent  state,  appeared 
necrssary  to  be  retainre. 

**  \Miatcver  m^ght  have  been  the  learard 
(?«Mnmentator'a  e|iiuien  of  tlie  wtsdom  of  tksl 
'*  great  legishitive  rcvolutien  in  the  mM  estob- 
littlied  forms'''  whieh  has  been  effected  in  our 
times,  hud  contrary  lo  lus  expectat:on,  he  uonld 
probably  at  the  present  day  liave  de*  xned  it  aif* 
visablc  to  leave  to  the  historian  and  aiitiqnarr 
mnch  of  that  legal  leamhig  which  be  wrous^t 
out  and  embellished  with  sooh  singidar  skill 
and  excellence.  This  task  ef  ouiiafeion  tkt 
editor  has  eudeaveured  to  |N'ri(>rm. 

"  It  was  deenu'd  advisable  tn  depart  in  some 
instanet's  from  the  armugcmeut  anii|aed  io  the 
Commentaries,  for  the  sake  of  commf^nein? 
with  subjects  which  apprared  more  1  kely  to 
occur  in  tlie  ordinary  conne  ef  profh>s^OMl 
basinoss.  The  text  has  ktm  carcfaQy  ftf 
served,  except  wheee  the  law  was  sobsrqiicaUy 
altered ;  and  these  alterations  have  been  f a:* 
b4>dted  in  the  work  wheresoever  they  occnrretl. 
The  passages  which  have  been  om'tted  cofis-it 
of  the  repealed  parts  of  the  law,  and  of  scibc 


Digitized  by 


Google 


Ckaitgti  U  the  Law. 


i!^ 


of  the  bUwHeal  statemettU  \  but  others  hav« 
beca  retuurd  for  tuisir  Bseful  «xplaAat:oa  of 
the  existing  law* 

'Mt  was  sugg^ested  that  for  the  eoDTemence 
of  the  student,  the  Toluiae  sboald  be  div'.d«d 
isto  two  parts  i — the  &rst»  comprisUig  C«uimon 
and  Siatttte  Law,  aa  apfilicalde  to  the  remedies 
afibrdtid  in  the  (*oininoB  Law  Courts  ( and  the 
sfcottd,  comprising  £qiiity  and  Bankruptcy. 
This  sugffeatioQ  bas  been  adopted ;  but  the  two 
nart^  wiS  be  so  anrangt  d  aa  to  form  one  vo- 
iHHie.  It  haa  also  bet»n  deemed  usi*ful  to  ap- 
pend a  stateintrnt  of  the  text  boohs  and^  re- 
ports, with  explaaatioDa  of  the  aldtreviations 
used  ui  ri*ferriiig  to  them,  and  a  list  of  the 
statutes  cited«" 
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TRIAL  or  CONTROrBRTB»  BLBOftONa* 

4  &  5  Vict.  c.  68. 

iCoHtlhkeifrom  p.  263.) 

14.  Suike  q/  ohJecthMt  io  be  pefdhhed  in ' 
ihe  %gUe  of  ike  rjeaminer,  end  copire  meif  be 
^(TiftfA.— Aud  be  it  enacted,  that  as  soon  as  any 
such  statenietil  of  ulijeclion  shall  be  received 
iy  tlie  examiner  df  recognicances,  he  shall  put 
upan  ackoowleds(iiient  thereof  in  some  con- 
spicuous pift  of  his  office^  and  shall  appoint  a 
a  day  for  beuriu^  such  objection%  not  less 
than  three  and  not  more  than  five  days  from 
the  day  oa  wliich  he  shall  have  received  such 
itatenienti  and  the  petitioner  or  petitioners, 
sad  bis  or  their  a^en^  shtdl  be  allowed  to 
fxainiae  and  lake  copies  of  every  such  ubjec- 
sioa. 

15.  Exnmiuer  of  rfcognitnnere  to  decide 
M  the  ofiJectivmi.'-Xnd  be  it  enacted,  that  al 
the  time  appointed  the  examiner  of  raco|r- 
aizauces  shall  in<|Hire  iato  the  alkj^ed  insuf- 
ficiency of  the  surety  or  siireilea  objected  to, 
«n  the  gfrounds  stated  in  the  notice  4»f  objec- 
tion, but  not  on  any  other  ground;  and  for 
the  purpose  of  auch  inf  uiry  the  examiner  of 
recoj^Bisancea  is  hereby  autboriced  to  examiue 
opoQ  oath  auy  persons  ivho  may  be  tendered 

S  either  partjr  w  examiaatiou  by  him.  and 
0  to  receive  in  evidence  any  affidavit  relating 
tsihe  natter  in  dispute  before  liiin  which  shall 
be  sworn  before  him.  or  before  any  Master  of 
the  High  Court  of  Chancery  or  justice  of  the 
peace,  eaek  of  whom  is  hereby  authorized  to 
ttkt  and  certify  sueh  affidavit  {  and  the  ex- 
*onntr  of  reeoguizaocea  shaH  have  i»ovver,  il 
he  »hsll  thiuh  fit^  to  adjourn  the  said  inquiry 
frem  day  to  day  until  he  shall  decide  on  the 
validky  of  lueh  objeclioo,  and,  if  he  shall  think 
^  to  award  eosta  to  be  paid  by  cither  party  to 
tW  other,  which  coato  shall  be  taxed  and  re- 
c«v«red  as  herein  after  prov^ed  f«*r  the  costs 
twi  expeoces  of  prosecuting  or  opposing  clec-  - 


tion  pclitiona;  and  the  decision  of  the  exam- 
iner of  recognizances  shall  be  final  and  coo* 
elusive  against  all  parties. 

lf>.  In  case  ef  death  ^f  a  euretp^  the  money 
map  be  paid  intethe  Dunk — And  be  it  enacted, 
that  jf  any  stirety  shall  die,  and  his  death  shall 
be  stated  as  a  ground  of  objection  before  tlia 
end  of  the  time  allowed  for  objecting  to  the 
sureties,  it  shall  he  lawful  fiar  the  petitioucr  to 
pay  into  the  Bank  of  Engiand,  on  the  account 
of  the  examiner  of  recognizances,  the  sum  far 
which  the  deceased  surety  was  bound;  and 
upon  the  delivery  of  a  bank  receipt  for  such 
sum  to  tlie  examiner  of  recognizances  within 
three  days  after  the  statement  of  sueh  objec- 
tion, the  sureties  shall  be  deemed  miobjectioa- 
a!)le,  if  no  ground  of  olijection  shall  be  stated 
to  any  other  4if  the  sureties  within  the  time 
before  mentioned  for  stating  objections  to 
surotiee. 

1 7*  Exammer  ^f  recegmzaneei  to  report  tthe* 
ther  or  not  sureties  are  ofjectionabfe, — And  be 
it  enacted,  that  us  case  the  examiner  of  recog* 
nizances  shall  have  received  any  statcntent  of 
objection  to  the  sureties,  or  anv  -of  them,  to 
any  such  election  petition,  and  suall  have  de- 
cided that  such  sureties,  or  auy  W  them,  are 
ubjeetionalilc,  be  t>iiaU  forthwith  report  to  the 
Speaker  that  such  sureties  are  ohjeotionable^ 
but  if  be  shall  hare  decided  that  such  sureiics 
are  unoliaectionable,  or  iu  case  he  shall  nojt 
have  reetuved  any  such  statement  of  objectiou, 
then  »«  soou  as  the  time  hereinbefore  allowed 
ftir  st'itiug  any  suck  objection  shall  have 
•lapsed  after  the  ftresentatton  of  the  pclitiou 
(or  as  soon  tbereal'tcr  as  he  shall  have  decided 
uyon  the  statement  of  objection),  the  ex- 
aminer of  recogniaaoccs  shall  report  to  the 
Speaker  that  the  sureties  to  such  iietition  am 
uooldeeiionable ;  and  he  shall  make  out  a  list 
of  all  election  petitions  on  which  he  shall  have 
reported  to  the  Speaker  that  the  sureties  are 
unoigectionable,  io  wbieh  list  the  petitiona 
shall  l>e  ftiranged  in  the  order  in  which  they 
tshali  be  so  reported  upon ;  and  a  copy  of  such 
list  shall  be  kept  iu  the  oiSce  «f  the  examiner 
of  recognisances,  and  shall  be  open  to  the  ia<^ 
spection  of  all  parties  concerned. 

IS.  Hem  petitions  map  be  withdrawn, — And 
be  it  enactedt  tliat  it  shall  be  competent  ta 
the  petitioner  ur  petitioners,  at  any  time  after 
ibe  presentation  oi  the  |»etition,  to  withdraw  tho 
same,  upon  giving  notK^  in  writing  under  hia 
hand  or  their  hands,  or  under  the  hand  of  hia 
or  their  agent,  to  the  Speaker,  and  also  to  the 
sitting  member  or  his  agent,  that  it  is  not  iiw 
tended  to  proceed  with  the  petition  {  «ud  in 
such  case  the  petitioner  or  potitioners  shall  bo 
liable  to  the  payment  of  fuch  cost|i  and  ex- 
pcnces  as  may  have  been  incurred  liy  the  sit- 
ting member^  to  be  taxed  as  hereinafter  prui- 
ided. 

1 9.  Proceedingo  when  $he  tfoi  becomrspacfiKt^ 
or  the  sitting  memfmr  declines  to  dt/cnd  Ais 
return^ — .\nd  be  it  enacted,  that  if  at  any  time 
before  the  appointment  of  a  Select  Committee 
to  trv  auy  such  petition  as  bercin-after  pro« 
%-idc(f,  the  Speakef  of  the  House  of  Commons 
shall  be  liiftirmed^  by  a  certificate  in  uritioj;;. 
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Bbbscrlbed  by  two  of  the  members  of  tbo  said 
House,  of  the  death  of  any  sitting  member 
whose  election  or  return  is  complamed  of  in 
such  petition,  or  of  the  death  or  any  member 
returned  upon  a  double  return,  whose  ejection 
or  return  is  complained  of  in  such  petition,  or 
that  a  writ  of  summons  has  been  bsued  under 
the  Great  Seal  of  Great  Britain  to  summon  any 
such  member  to  Parliament  as  a  peer  of  Great 
Britain,  or  if  the  House  of  Commons  shall  have 
resolved  that  the  seat  of  any  such  member  is 
by  law  become  vacant,  or  if  the  House  of 
Cfommons  shall  be  informed,  by  a  declaration 
in  writing,  subscribed  by  any  such  member, 
and  delivered  to  the  Speaker  within  fourteen 
days  after  the  day  on  which  any  such  petition 
shall  have  been  presented,  that  it  is  nut  the 
intention  of  such  member  to  defend  his  elec- 
tion or  return,  in  every  such  case  notice  thereof 
shall  immediately  be  sent  by  the  Speaker  to 
the  sheriff  or  other  returning  officer  for  the 
county,  city,  borough,  district  of  burghs,  port, 
or  place  to  which  such  petition  stiall  relate ; 
and  such  sheriff  or  other  returning  officer  shall 
cause  a  true  copy  of  such  notice  to  be  affixed 
on  or  near  the  door  of  the  county  hall  or  town 
hall,  or  of  the  parish  church  nearest  to  the 

Slace  where  sucn  election  has  usually  been 
eld  ;  and  such  notice  shall  also  be  inserted, 
by  order  of  the  Speaker,  in  one  of  the  next 
two  London  Gazettes. 

20.  Futeri  may  become  a  party  to  oppose  the 
petition. — And  be  it  enacted,  that  at  any  time 
within  fourteen  days  after  the  day  on  which 
any  election  petition  shall  have  been  presented, 
or  within  twenty-one  days  after  the  day  on 
which  any  notice  shall  have  been  inserted  in 
the  Gazette  to  the  effect  that  the  seat  was  va- 
cant, or  that  the  member  returned^^vUl  not  de- 
fend his  election  or  return,  or  if  either  of  the 
said  periods  shall  exijire  during  a  prorogation 
of  Parliament,  or  during  an  adjournment  of  the 
House  of  Commons  for  the  Easter  or  Christ- 
mas holidays,  then  or  before  the  second  day  on 
which  the  House  shall  meet  after  such  proro- 
gation or  adjournment,  it  shall  be  lawnil  for 
any  person  or  persons  claiming  to  have  had  a 
right  to  vote  at  the  election  to  which  the  pe- 
tition  shall  relate  to  petition  the  House  of 
Commons,  praying  to  be  admitted  as  a  party  or 
parties  to  defend  such  return,  or  to  oppose  the 
prayer  of  such  election  petition ;  and  such 
person  or  persons  shall  thereupon  be  admitted 
as  a  party  or  parties,  together  with  the  sitting 
member  if  he  be  then  a  party  agunst  such  pe- 
tition,  or  in  the  room  of  such  member  if  he  be 
not  then  a  party  against  the  petition,  and  shall 
be  considered  as  such  to  all  intents  and  pur- 
poses whatever ;  and  every  such  petition  shall 
be  referred  by  the  House  to  the  General  Com- 
mittee of  Elections  herein-after  mentioned. 

21.  Members  having  given  notice  of  their  in- 
tention not  to  defend  shall  not  be  admitted  as 
parties,^And  belt  enacted,  that  whenever  the 
member  whose  election  or  return  is  so  com- 
plained of  in  such  petition  shall  have  given  no- 
tii;e  as  aforesaid  ot  his  intention  not  to  defend 
the  same,  he  shaU  not  be  afterwards  allowed  to 
appear  or  act  as  a  party  againq^  such  petition 
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in  any  proceedings  thereupon,  and  he  shall  alao 
be  restrained  from  sitting  m  the  House  of  Com- 
mous,  or  voting  on  any  question,  until  sadi 
petition  shall  have  been  decided  upon. 

22.  j4t  the  beginning  of  every  sesaims^  the 
Speaker  to  (Appoint  a  general  committee. — ^And 
be  it  enacted,  that  at  the  b^inning  of  every  ses- 
sion of  Parliament,  on  or  at  any  time  before  the 
day  a^r  the  last  day  allowed  by  any  order  or 
resolution  of  the  House  of  Commons  then  in 
force  for  questioning  the  returns  of  memben 
to  serve  in  Parliament,  the  Speaker  of  the 
House  of  Commons  shall,  by  warrant  under 
his  hand,  appoint  six  members  of  tbe  Howe, 
who  shidl  be  wUling  to  serve,  and  against 
whose  return  no  petition  shall  be  then  depend- 
ing, and  none  of  whom  shaU  be  a  petitiooer 
complaining  of  any  election  or  return,  to  be 
members  of  a  committee,  which  shall  be  called 
the  General  Committee  of  Elec^na;  and 
every  such  warrant  shall  be  Ifud  oa  the  taUe 
of  the  House,  and,  if  not  disapproved  by  the 
House  in  the  course  of  the  three  next  days  on 
which  the  House  shall  meet  for  the  despatch 
of  business,  shall  take  effect  as  an  appointmeat 
of  such  general  committee. 

23.  If  the  House  disapprove  the  first  appnint^ 
ment,  a  new  appointment  to  be  mad*. — And  be 
it  enacted,  that  in  case  the  House  shall  disap- 
prove any  such  warrant,  the  Speaker  shall,  oa 
or  before  the  third  day  on  which  the  House 
shall  meet  after  such  disapproval,  lay  upon  tbe 
table  of  the  House  a  new  warrant  for  the  ip- 
pointment  of  six  members,  qualified  as  afore- 
said, and  so  from  time  to  time  until  six  mem- 
bers shall  have  been  appointed  by  a  wanant 
which  shall  not  be  disapproved  by  the  Home 
as  aforesaid. 

24.  Disfipproval  may  be  general  or  speeud.^ 
And  be  it  enacted,  that  the  disapproval  of  the 
warrant  may  be  either  general  in  respect  of  the 
constitution  of  the  whole  committee,  or  specisi 
in  respect  of  any  member  or  members  named 
in  the  warrant. 

[To  be  continuedJ] 
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[Continued  from  p.  214.] 

"  Mode  of  publication,— 2d\y.  As  Co  the  art 
and  mode  of  publication.  The  truth  of  the  gt- 
neral  abstract  proposition  is  undeniable,  that 
when  the  subject  of  publication  is  in  its  own 
nature  noxious  and  offensive,  any  mode  of 
publication  must  be  objectionable,  and  can  be 
material  only  as  regards  the  extent  and  degree 
of  the  mischief  likely  to  be  occasioned.  If  it 
be  injurious  to  a  man's  character,  to  pnb&k 
before  a  multitude  of  people  that  he  is  an  adul- 
terer or  drunkard,  it  must,  although  to  a  less 
extent,  be  injurious  to  make  the  same  charj^ 
in  the  hearing  of  a  single  individual.  If  a  slan- 
der conveyed  in  writing  be  injurious  to  reputa- 
tion, the  same  mutt  be  iniurious  when  published 
orally,  tiie  more  especiaily  if  that  be  done  before 
a  great  number  of  hearers.    The  means  of  con- 
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rejFance  may  he  more  or  lesa  prejadicialj  in 
bem^  the  ducts  of  a  greater  or  less  portion  o£ 
virulent  and  scandalous  matter,  but  that  con- 
sideration affects  not  the  quality,  but  only  the 
qaaotity  of  the  poison. 

^  It  is  therefore  obvious  that  distinctions  foun* 
dcd  merely  on  a  consideration  of  the  particular 
mode  of  communication  must  be  in  a  great 
measure  arbitrary  and  artificial,  and  dependent 
on  reasons  of  collateral  policy  and  convenience. 
There  can,  however,  be  no  doubt  that  9ucli  dis- 
tlnctions  are  frequently  of ^reat  use;  althuiigh, 
ou  the  one  hand,  they  limit  the  operation  of  a 
priuciple  adopted  ftir  the  protection  of  reputa. 
tioo,  yet  on  the  other  thev  prevent  it  from  be- 
ing carried  to  an  extent  which  might  be  attend- 
ed with  collateral  inconvenience,  and  they  es- 
ublish  a  plain  and  definite  limit  of  criminal  lia- 
bility. 

'The  restnunlng  the  criminal  offence  to  writ- 
ten defamation  is  a  provision  which,  whilst  it 
leaves  the  ordinary  communications  incident  to 
the  duly  business  of  life  unfettered,  at  the  same 
time  guards  against  the  mischiefs  which  would 
result  from  unlimited  licence,  by  subjecting  to 
punishment  all  such  as  are  guilty  of  the  more 
deliberate,  studied,  and  therefore  more  malici- 
ous, attacks  upon  characier,-^the  more  danger-* 
ous  and  injurious,  as  being  more  permanent  in 
their  nature*  and  more  capable  of  extensive  cir- 
calation.  This,  therefore,  is  a  mode  of  re- 
straint which,  whilst  it  leaves  open  considerable 
channels  for  communications  affecting  charac- 
ter, yet  visits  ail  those  attacks  upon  reputation 
to  which  the  foregoing  remarks  on  the  neces- 
sity for  penal  restraint  more  particularly  apply. 
To  make  mere  oral  communications  penal, 
when  they  reflected  on  the  characters  of  indi- 
viduals, woald  be  a  heavy  restrdnt  on  the  or- 
dinary intercourse  of  mankind,  and  would  ne- 
cessarily and  unavoidably  occasion  much  and 
vexatious  litigation,  and  would  weaken  the 
great  securities  for  the  discharge  of  legal  as 
well  as  moral  obligations,  the  love  of  reputation, 
and  the  fear  of  public  censure  and  disgrace, 

"  There  is,  no  doubt,  a  marked  distinction 
between  oral  and  written  communications,  both 
as  regards  in  ordinary  cases  the  mind  and  in- 
tentbn  of  the  publisher  and  the  effect  of  the 
tiling  pubKsbed. 

"  The  committing  of  injurious  and  defama- 
tory  matter  to  writing  evinces  a  more  deter- 
mined and  deliberate  purpose  than  is  ordinarily 
to  be  inferred  from  mere  words  spoken.  Com- 
munications by  writing  are,  therefore,  likely  to 
make  stronger  impressions  than  such  as  are 
merelv  oral.  They  are  permanent,  and  capable 
of  wider  diffusion.  Such  qualities  and  conse- 
quences are,  however,  dependent  on  circum- 
stances, which  may  in  particular  cases  invert 
the  mischief  likely  to  arise  from  a  publication 
of  the  very  same  matter;  as  where  a  libel  is 
published  bnt  to  one  person,  and  the  same 
slander  is  spoken  in  the  hearing  of  a  large  as- 
sembly, the  oral  may  frequently  be  more  mis- 
chievous in  every  respect  than  the  written  com- 
munication. Each  mode  of  publication  may, 
in  truth,  be  more  pernicious  than  the  other, 
when  the  comparison  is  made  in  respect  of  dif- 


ferent injarious  consequences.  Slanderous  and 
abusive  language  may  be  much  more  likely  tot 
provoke  the  party  to  whoin  it  is  applied  whea 
spoken  in  the  presence  of «. many  others  than  if 
addressed  to  him  by  letter,  where  an  interval 
was  allowed  for  the  subsidence  of  sudden  re-i 
sentment.  Publications  of  an  impious  or  inde- 
cent character  are  rendered  more  mischievous^ 
and  are  published  with  greater  security  to  the 
offender,  when  they  are  diOused  through  tho 
medium  of  the  press,  than  they  could  possibly 
be  made  by  mere  oral  communication. 

'^The  aefining  the  particular  species  os 
quality  of  those  communications  to  which  suqh 
a  restrwnt  ought  to  be  applied  must  depend  on 
the  greater  or  less  degree  of  inconvenience 
which  would  result  from  the  absence  of  such  a 
limit.  Thus  assuming,  for  the  sake  of  illustra- 
tion, that  any  written  communication,  the.  ef- 
fect of  which  was  to  render  another  person 
odious  or  contem|;ftible,  was  properly  consti- 
tuted a  crime,  little  doubt  can  be  entertained 
that,  were  the  law  to  be  extended  indefinitely 
to  all  oral  communications,  the  consequence 
would  be  highly  inconvenient,  in  fettering  ordi-. 
nary  conversation  affecting  the  characters  of 
individuals,  and  in  greatly  multiplying  occasions 
for  frivolous  and  vexatious  prosecutions. 

"  On  the  otlier  hand,  a  law  which,  with  a 
view  to  the  public  peace,  merely  prohibited 
written  insult,  would  be  incommensurate  with, 
its  object,  viz.,  the  preservation  of  the  peace, 
which  is  quite  as  likely  to  be  broken  in  con- 
sequence of  an  oral  as  of  a  written  insult« 

'<  When,  however,  considerations  of  extrin- 
sic policy  are  taken  into  the  account  and  al- 
lowed to  operate  in  restraint  of  criminal  liability, 
it  b  obvious  that  a  distinction,  founded  on  the 
mode  of  pubUcation,  including  within  its  scope 
such  modes  as,  by  their  capability  and  facility 
of  diffusion  and  their  permanency,  must 
ordinarily  be  considered  as  the  more  dangerous, 
and  excluding  such  as  are  merely  oral,  may 
well  consist  with  j^eneral  convenience. 

"  Whatever  distinction,  as  concerns  the 
civil  remedy,  may  be  made  between  oral  and, 
written  slander,  there  are  several  reasons  for 
confining  penalties  in  respect  of  personal  defa- 
mation to  written  pubhrations.  In  the  first 
place,  to  extend  the  offence  to  oral  defama-« 
tion  generally  would  be  inconvenient,  as  above 
stated.  In  the  next  place,  the  proof  of  an 
offence  committed  by  the  writing  and  publish* 
ing  of  illegal  matter  is  far  more  definite  and 
complete  than  where  the  offence  is  merely  ora],^ 
when  so  much  depends  on  tone  and  manner, 
the  situation  of  the  speaker,  the  circumstances 
under  which  he  spoke,  the  understanding  and 
memory  of  the  hearers.  On  this  account  it  is 
that  the  municipal  laws  of  different  countries  so 
fre(]uently  found  a  distinction  between  that 
which  is  written,  and  that  which  is  merely 
spoken.* 


•  See  Montesc^uieu's  Spirit  of  Laws,  b.  12» 
c.  12.  Hence  It  is,  that  according  to  the  Law 
of  England,  mere  words  spoken  do  not  co]\« 
stituteau  overt  act  of  treasoq. 
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'*Th!B  disrtnctlen,  hovrerer,  fovnt^cd  as  It  is  on 
a  prtncipte  of  conven!enre,  cannot  properly  be 
extended  l>eyond  tho«e  comtnnnications  which 
usnally  occttr  in  the  ordinary  intercourse  of 
toeiety,  is  which  the  character  and  reputation 
of  some  particular  member  must  necessarily 
and  frequently  he  involved.  It  would  be  highly 
inconvenient  that  men's  tonfu'ues  should  he 
fettered  on  such  occasion^,  by  the  perpetual 
apprehension  of  criminal  prosecutions      It  is 

IHain  that  no  direct  solicitation  to  violate  the 
aw  can  by  posihility  fait  within  any  principle 
of  expediency,  so  as  to  derive  protection  from 
iu  The  law  of  England  has  not  only  made  a 
distinction  in  respect  of  the  means  of  com* 
mnuication,  but  has  also  adopted  the  word 
*  libel '  as  a  particular  and  technical  term,  hy 
nhich  communications  of  an  immoral  or  illegal 
ti*ndeney«  made  by  means  of  writings,  pictures, 
or  sHrns,  are  distinguished  fipm  thosa  which  are 
merely  oral. 

**  Another  question  which  presents  itself  is 
whether  the  mere  nets  of  composing  anil  wri- 
ting noxious  and  injurious  matter,  with  a  view 
to,  but  without  publication,  ou^ht  to  constitute 
an  ofienee.  The  law  of  England,  as  will  be 
even,  is  by  no  means  clear  or  consistent  on  this 
point. 

**  For  extending  the  penal  law  to  the  mere 
act  of  composing  with  Intent  to  publish  noxious 
and  Injurious  matter,  which  is  never  in  fact  in- 
tentionally published,  it  may  be  urged  that 
this  may  properly  be  the  subject  of  penal  cen- 
Bure,  inasmuch  as  a  criminal  intention  is  con- 
pled  with  a  distinct  and  decisive  act  done  in 
fvrtherftnce  of  that  intention ;  that  the  case  is 
analogous  to  that  of  forgery,  of  which  an  of- 
fender is  guihy  by  the  mere  act  of  making  the 
false  instrument  with  a  criminal  intention, 
although  he  never,  in  fact,  publishes  the  wri- 
ting so  forged;  that  where  the  extension  is 
consistent  with  admitted  ordinary  principles  uf 
penal  law,  it  is  desirable  to  extend  the  law 
%videly,  iir  order  to. the  more  complete  preven- 
tion of  injurious  practices ;  that  no  one  can 
6>mpose  and  write  libels,  without  incurring  the 
risk  of  injury  to  mhers  by  an  accidental  and 
involuntary  publication,  and  that  if  such  wri- 
tings be  kept  and  not  destroyed,  a  publication 
sooner  or  later  must  usually  take  place. 

*'  It  may,  on  the  other  hand,  be  said  that 
ivritlngt'  ttmiivttlged  arc  like  a  man's  secret 
thoughts,  which  unless  manifested  by  some 
outwai^d  act  which  injures  or  tends  to  injure 
the  public,  do  not  properly  become  the  sub- 
ject of  penal  visitation ;  that  were  it  to  be  held 
that  the  composing  should  not  be  deemed  pnial 
unless  done  with  the  criminal  intent  of  nulilish 
ing,  still  the  law  would  be  objectionable,  be- 
cause it  would  be  very  difficult  in  such  a  case 
to  ascertain  the  existence  of  such  a  prospective 
inteirtSon  as  a  matter  of  facr,«>— that  it  would  be 
like  punishing  a  man  for  his  secret  intentions 
not  maniiestcd  by  any  overt  act. 

**  It  is  theretere  probable*  that  to  punish 

<  with  strictness  and  effect  the  mere  writing  and 

printing  of  a  lible,  would  be  attended  with  more 

ofmisciiief  than  of  beuefit  to  the  coiiiinunity. 

Unless  means  were   devised  for   subjecting 


menV  private  closets  toHgonrous  examlniiibr, 
founded  on  mere  suspicion,  sticb  a  law  woulf*, 
in  a  great  measure,  be  nugatory, — ^ic  would 
rarely  indeed  be  known  that  a  man  had  com- 
posed and  written  a  libel  unless  he  had  himself 
in  some  way  published  or  divulged  it,  and  where 
that  was  the  case,  the  law  would  cease  to  be 
necessary*  On  the  other  baud,  the  hardship 
and  insecurity  which  would  result  to  scK-iety 
from  subjecting  their  private  muniments  and 
writings  to  examination,  by  police  officers, 
would  be  a  public  inconvenience  of  the  most 
intolerable  description.  And  though  no 
power  should  be  given  to  search  oa  mere 
suspicion,  yet  would  it  frequently  happen  tb^t 
the  inferior  ministers  of  the  law  would  be 
ready  to  run  the  risk  of  consequences  in  the 
expectation  of  detecting  cause  for  accusation 
against  suspected  or  obnoxious  persons. 
[To  be  continued '\ 


THB  STUDENT'S  CORNER. 

TIUB  TO  ri*BAD« — JVOOMBIVT. 

Sir, 

The  case  of  Edenmr  v.  H^Jfman  mndanmh^, 
1  I).  P.  C.  304,  decided  that  the  plainiiff's 
attorney  may  sign  judgment  if  the  order  for 
time  to  plead  is  not  cfrawii  up  and  served  ia 
due  time,  notwithstanding  he  endorsed  a  cob- 
9ent.  A.  P.,  p.  268,  states  it  was  conirmy  f§ 
ffooH/aitk,  If  the  plaintiff 's  attorney  expren If 
waived  service  of  the  onler,  then  I  think  tbe 
judgment  was  irregular,  u  being  signed  con- 
trary to  good  faith.  R.  S. 

The  order  may  be  treated  as  abandoned  if 
not  drawn  op  and  served  in  forty-eight  hours. 
Char  if  es  v.  FtrtreU^  4  B  &  C.  8(S&s  Sedgwkk 
V.  ^^r/9fi,  7  East,  542.  £.  P. 

BRKACH  OP  TlirST.— DUTY  or  SOLICTTOR. 

j4,  H.  by  will  appoints  (r.  H.  and  •/.  S.  exc* 

cntor?,  and  directs  them  to  sell  all  bis  estates 
bv  public  auction  or  private  contract,  and  de- 
clared it  lawful  for  them  to  bid  for  and  bccoose 
the  purchasero  of  all  or  any  part  of  samearAiri 
should  be  sold  \\\  public  auciton.  ziotwiibstaad- 
ihg  their  being  executors,  and  directed  the  pro- 
ceeds  to  be  equally  divided  between  the  chil- 
dren of  the  said  G.  ff,  and  •/.  N* — G.  H.  sad 
•/.  A^.  di<I  not  sell  by  public  auction^  but  be- 
some  themsetve$  purchasers  at  a  valnatioa  of 
two  persons  named  by  themselves,  which  pro- 
ceeding was  contrary  to  the  testator's  intentioa 
and  declaration,  and  consequently  a  breach  of 
trust.  F,  L.,  daughter  of  G,  //.,  received  her 
share  of  proceeds  at  twenty-one,  and  exf  cuted 
the  usual  release  at  that  lime,  since  which  ske 
entered  into  a  matrimonial  contract,  and  her 
intended  husband  was  called  upon  to  execate 
jointly  with  her  a  release  of  all  further  claiois 
under  the  will,  and  rntifying  the  sale  and  roa- 
veyance  to  the  executors';  and  a  covenant  for 
further  assurance  was  added  tliereto,  which  it 
is  conceived  is  unusual ;  but  his  solicitor  oU 
jected  to  his  executing  such  release,  inasmudi 
as  in  his  opinion  it  would  have  been  confirma- 
tory of  tire  breach  of  trust. 
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tVaa  M\  (HT  vn4  It  not  Uie  correct  coarse 
for  the  intended  husband's  solicitor  to  adopt  ? 
or  coutd  he  wirh  due  regard  to  hts  own  repu- 
tation ilncf  liability,  have  advised  his  cliant  to 
execute  such  an  instrument  ?  J«  C. 


rOWBK  OF  A88IGVBB8. 

In  p.  SO-Jy  is  an  inquiry  whether,  under  tht 
circumstances  there  stated,  the  concurrence 
of  the  official  assignee  is  necessary  in  the  sale 
of  a  bankrupt's  property.  The  office  of  the 
official  assignee  is  ministerial  only :  his  inter- 
ference with  the  creditors'  assignees  is  ex- 
pressly guarded  against;  neither  do  any  of 
the  duties  imposed  up<in  hiro,  in  the  least 
imply  that  his  concurrence  in  the  conveyance 
of  the  bankrupt's  property  is  essential  or  ne- 
cessary. If  the  creditors'  assignees  were  not 
invested  with  Ml  power  and  authority,  the 
presumption  would  be,  that  the  act  intended 
that  the  concurrence  of  the  official  assignee  or 
some  other  party  should  he  obtained;  hut 
here  this  is  not  the  case :  *'  the  whole  of  the 
property  vests  in  them  absolutely,  so  as  to 
fnve  them  precisely  the  same  rights  and  reme- 
dies with  relation  to  it,  as  if  the  property 
vested  in  them  in  their  own  rightindividually." 
Arrhbold's  Bankruptcy,  p.  325. 

^rnCHASE. — JOINT-TEXAKT. 

It  appears  to  me,  from  the  statement  of  the 
case  of  C«  B.  B.,  p.  106,  «A/^  that  A.  and  B. 
were  joint-tenants,  ( Watkins  on  ConTeyancing 
br  Mwrlef,  Coote,  &  Coventry,  p.  141,  note.) 
Consequently,  upon  the  death  of  B.,  A.  will  be* 
como  entitled  to  the  whole  of  tlie  estate  $  but 
A.  will  only  have  to  pay  one  moiety  of  the 
purchase  money,  and  the  administrator  of  B. 
will  have  to  pay  the  other  moiety.  How  your 
correspondent,  C.  £.  B.,  can  make  A.  and  B, 
ioint-tenanta,  and,  at  the  same  time,  render  A. 
iial)le  for  the  whole  of  the  purchase  money,  I 
can  by  no  meana  conceive.  A.  B.  C 


SELECTIONS 
FROM  CORRESPONDENCE. 

CBAXnaaT  PRACTICB. — ^fiAND-^UOTfONff. 

Sir, 
I  am  informed  it  has  recently  been  decided 
that  an  order  obtained  out  of  term  to  confirm 
a  report  absolutely  (after  service  of  the  usual 
order  nisi)  is  not  rendered  irregular  I)y  the 
nrre  circumstance  of  not  having  been  moved 
for  on  a  feal  day ;  and  I  am  also  told  ihut  tlie 
same  rule  has  been  extended  to  all  other  orders 
of  course,  made  upon  hand-motions.  The 
opinion  that  such  a  practice  has  crept  in  and 
been  sanctioned  by  rhe  aiithurity  of  the  Courts 
seems  pret'y  general ;  but  1  can  find  no  re. 
ported  case  m  whieh  the  point  has  been  raised 
and  decided.  If  any  of  your  readers,  or  you 
Toiirself,  Mr.  Editor,  will  refer  me  to  one  or 
two,  an  obligation  will  be  conferred  upon 

A  Practitioner. 


BXAUtNATIOK  VlVk  TOCB. 

sir. 
By  a  letter  in  your  number  of  May  S.^th 
1841,  signed  ''One  who  has  not  passed,"  I  »ee 
vivd  voce  examination  is  advocated.  Thid  i«  a 
course  which  I  think  ought  never  to  be,  and  I 
hope  never  will  be,  adopted,  inasmuch  as  the 
onleal  of  having  every  word  judged  is  too 
severe,  when  the  interrogatories  which  produce 
those  w.»rds  are  expected  to  be  instantly  an- 
swered without  doulit  or  hesitation.  You,  sir, 
are  sufficiently  aw;ire  that  fejrat  subjects  are 
not  to  be  answered  in  this  ou-hand  manner ; 
and  further,  it  is  a  fact  that  vird  voce  answers 
never  are  so  good  or  well  weighed  as  written 
ones  at  all  our  great  national  examinations.- 
The  excitement  and  trepidation  are  necessatily 
very  great  under  the  most  ordinary  circum-> 
sUnces,  and  quite  trvlng  enough  without  the 
addition  of  being  viva  voce,  1  venture  to  ad- 
dress you,  because  I  see  a  heading  to  the  letter 
I  have  mentioned : — "  We  insert  the  following 
letter  because  all  classes  of  the  profession  are 
entitled  to  be  heard  on  their  reai  or  supposed 
grievances :" — mine,  I  trust,  is  the  latter  sort. 

T.  C.  H. 

ABRIDGED  CASES  RELATING  TO 
ATTORNEYS. 

TAXATIOW. 

It  hfls  been  held  that  a  husband,  who  became 
liable  for  Idlls  of  costs  due  from  bis  wifr,  dutn 
suta,  and  from  her  former  husfmnd,  to  a  soli- 
citor, was  entitled  to  a  taxation  of  the  bills, 
though  the  relation  of  solicitor  and  client  did 
not  exist  with  the  second  husband. 

It  appeared  that  Henry  Rumsey  Williams 
had  acted  as  the,  attorney  and  solicitor  of  David 
Jones,  the  first  husband  of  Mrs.  Abrain,  and  th.  t 
biUs  of  costs  were  due  to  him  on  that  account. 
David  Jones  died  in  IS2G,  and  .Mrs,  Jonrr, 
now  JVIrs.  Abrain,  became  his  legal  personal 
representative,  and  was  liable,  out  of  his  assets, 
to  pay  what  was  due  to  Mr.  Williams,  and  she 
employed  him,  to  some  extent,  as  her  solicCtor. 
In  1831  Mrs.  Jones  was  about  to  marry  the 
petitioner.  Mr.  Abram ;  she  was  possessed  of 
cansiderable  property ;  and  at  the  time  of  her 
second  marriage  she  admitted  that  she  was 
considerably  indebted  to  Mr,  Williams,  and 
representing  that  her  second  husband  was  in 
want  of  money,  she  requested  Mr.  Williams  to 
give  time  for  payment. 

The  bills  of  costs  related  to  business  done 
for  Mr.  Jones,  and  aAer  his  death  for^Mrs. 
Jones.  They  were  delivered  to  Mr.  Abrain  on 
the  26th  October,  1832,  and  a  letter  written  to 
Mr.  Williams  by  Mr.  Abram  on  that  occasion, 
shewed  that  the  latter  considered  himself  liable 
to  pay  what  was  due.  He  asked  further  mdul- 
gencc,  which  was  giron,  and  it  did  not  appear 
that  Mr.  Williams  used  any  pressure  for  pay- 
ment.till  the  autumn  of  \Sii7t  when  applu-a- 
tions*  for  payment  were  renewed  hy  Mr.  dbeiTelr 
on  bfhalr  of  Mr.  X^illiams^  and  a  pay  no-* 
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614/.  was  made ;  and  one  question  on  the  argu- 
ment was,  whetlier  this  uras  a  final  settlement. 

Mr.  G,  Richards  and  Mr.  Coekerell,  on  be- 
balf  of  Mr.  Williams,  objected  to  any  taxation, 
on  the  ground,  first,  that  the  bills  were  never 
taxable  at  the  instance  of  Mr,  Abram.  between 
whom  and  Mr.  Williams  the  relation  of  solicitor 
and  client  never  subsisted ;  secondly,  that  the 
bills  had  been  admitted  to  be  correct,  and  had 
been  finally  settled  ami  paid,  and  oui(ht  not 
now  to  be  subj  ct  to  taxation.  Hncent  v. 
Fenner,  1  Myl.  &  K.  2\'2,  was  cited  on  behalf 
of  the  petitioner. 

The  Mfttier  of  the  «o///.— Neither  the  affi- 
davits of  Mr.  Williams  and  Mr.  Sheffer  nor  the 
receipt,  shew  that  this  transaction,  or  arrange- 
ment, as  it  is  called,  was  a  final  settlement  of 
account,  or  that  the  514/.  was  received  as  full 
satisfaction  of  all  that  waa  due  to  Mr.  Henry 
Rumsey  Williams ;  Mr.  Abram  does  not  appear 
to  have  had  any  reason  so  to  consider  it,  but 
Mr.  Williams  says  he  told  Mr.  Sheffer.  his  own 
agent,  who  confirms  the  statement,  that  he, 
Williams,  would  receive  the  614/.  in  full  satis- 
faction of  all  his  demands  on  account  of  his 
bills  of  costs. 

Under  the  circumstances  proved  m  this  case, 
I  am  of  opinion  that  the  petitioner  did  become 
liable  to  pay  the  bills  of  costs  for  business  done 
for  David  Jones ;  and  upon  the  authority  of 
the  cases  cited  in  the  argument,  I  am  of 
opinion  that  the  bills  were  taxable  at  his  in- 
stance. 

'  I  am  further  of  opinion,  that  although  the 
bills  were  delivered  in  October  1832,  and  were, 
therefore,  in  the  possession  of  the  petitioner 
for  nearly  five  years  before  September  1837, 
yet  that  the  arrangement  and  payment  then 
mad«,  was  not  a  final  settlement  of  the  bills  as 
between  the  petitioner  and  Mr.  Williams.  The 
bills  were  in  the  hands  of  the  petitioner,  and  a 
payment  was  made  on  account ;  but  no  final 
settlement,  no  rdease,  and  no  delivery  up  of 
vouchers  took  place,  and  under  the  circum- 
stances,  T  think  the  bills  ought  to  be  now  taxed. 
ff'aring  v.  ffiiliamt,  2  Beav.  I. 

RETAINER. 

A  corporation  passed  a  resolution  that  the 
town  clerk  should  defend  the  churchwardens 
of  the  town,  in  certain  legal  proceedings  which 
were  pending.  The  businesswas  actually  per- 
formed by  the  partner  to  the  town  clerk,  who 
was  an  attorney.  It  afterwards  appeared  that 
the  town  clerk  bad  not  taken  out  his  certificate 
until  after  the  business  was  transacted  ;  and  it 
was  held,  that  the  partner  could  not  maintain 
an  action  against  the  corporation  for  his  bill 
of  costs  5  there  being  no  evidence  whatever  to 
provt  a  retainer. 

The  plaintiff.  Mr.  Steavenson,  for  some 
years  previous  to  the  month  of  March  1830, 
was  an  attorney  practising  in  Berwick-upon- 
Tweed,  and  in  that  year  he  entered  intd  part- 

tnhip  with  Mr.  Jani'  son,  who  then  held  the 


offce  of  town  clerk  of  that  bocongh,  for  the 
duties  of  which  office  he  received  a  salary  from 
1809  to  1830.  By  an  accidental  omissioa  to 
take  out  his  certificate,  but  which  was  not 
known  to  the  defendants,  Mr.  Jameson  kad 
ceased  to  be  an  attornev. 

fT.  H,  fTaiion,  for  the  plaintiff,  cited  JU- 
venicrojt  v.  ff^Ue,  1  Cr.  Mee.  &  Ros.  20*; 
2  Doxvl.  P.  C.  eiQ ;  4  Tyr.  471  ;  Stapletom  v. 
Novell,  6  Mee.  &  Wcls.9;  8  Dowl.  P.C.  197; 
Kingham  v.  Robint,  6  Mee.  &  Wels.  £M| 
Archer  v.  English,  1  Drink.  3a 

Ingham,  contrd,  cited  Cm  v.  Parry,  1  Term 
Rep.  464  ;  l^tng  v.  Greville,  3  Barn.  &  Cress. 
10 ;  Seaton  v.  Benedict,  6  Bing.  28. 

Lord  Denman,  C.  J. — The  question  is,  whe- 
ther there  wa^  any  evidence  to  go  to  the  jury, 
to  shew  a  retainer  of  the  pUintiff  by  the  de- 
fendants. I  do  not  think  there  is  any  such  evi- 
dence. It  appears  that  the  town  clerk  and 
the  plaintiff  were  partners,  and  it  is  not  proved 
that  the  town  clerk  was  also  clerk  of  the  peace, 
and,  therefore,  incapable  of  acting  in  the  bo- 
rough court ;  but  even  if  that  were  not  so,  it 
appeara  that  the  town  clerk  was  the  pemn 
employed  by  the  defendants.  The  plaintiff  did 
the  work  as  partner  to  the  town  clerk,  but  that 
does  not  vary  the  nature  of  the  order  of  the 
guild,  which  was,  that  the  town  clerk  himself 
should  defend  the  churchwiu*den8. 

Patteson,  J,— The  only  question  is,  whether 
the  plaintiff  was  employed  by  the  defend, 
ants.  I  find  no  evidence  which  could  go  t»  a 
jury,  to  shew  that  the  defendants  emj^yed  the 
plaintiff  at  any  time.  The  order  of  the  guild  is 
that  the  town  clerk  should  be  employed.  It 
has  been  contended  by  the  plaintiff's  coobscI, 
that  the  town  clerk  not  being  on  the  rail  ai  an 
attorney,  the  pkintiffwas  obliged  to  do  the 
work  for  the  defendants ;  but  it  does  not  ap- 

Sear  that  the  defendants  knew  that  fact,  nor 
oes  it  follow,  because  the  town  clerk  was  not 
an  attorney,  that  therefore  any  person  was 
justified  in  doing  the  business.  As  this  is  a 
bill  for  work  done  as  an  attorney,  it  is  poasiUe 
that  the  defendants  may  not  be  liable  to  pay 
any  one. 

Coleridge,  J.— .\s  to  the  effect  of  the  order, 
it  is  contended,  that  *  inasmuch  as  the  town 
clerk  was  also  clerk  of  the  peace,  and  not  an 
attorney,  he  could  nut  do  the  buuness  himself. 
But  the  defendants  made  the  order,  believinf 
that  he  was  competent  to  do  the  work,  and! 
do  not  think,  therefore,  that  there  is  any  in- 
ference  to  be  derived  in  favour  of  the  plaintiff 
from  the  order  alone.  Then  what  iidference 
arises  from  the  circumstance  that  the  dden- 
dants  saw  the  work  done  by  the  plaintiff?  It 
may  be  that  the  defendants  must  have  supposed 
that  the  plaintiff  was  doing  the  work,  as  for 
the  town  clerk  whose  partner  he  was,  and  not 
on  his  own  account.  Suppose,  instead  of  being 
a  partner,  he  had  been  merely  a  clerk  to  the 
attorney;  it  could  not  be  said  that  the  defendants 
were  under  any  implied  liability  to  pay  him  in 
that  capacitv.  Upon  these  grounds,  1  ame, 
that  our  judgment  must  be  for  the  defendants. 
Steavenson  v.  The  Mayor  of  Berwick^  New  Term 
Reports^  part  16,  p.  26S. 
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47.  An  act  to  alter  and  amend  an  act  piissed 
in  the  thirteenth  year  uf  the  reiffn  of  kin^ 
Georf^e  the  Third,  for  the  better  regulation  of 
pilots  and  bridf^inen,  and  for  Uytng*  down 
moorinfr8  and  presenting  mischief  by  fire,  in 
the  port  of  King's  Lynn. 

48.  An  act  to  amend  an  act  for  the  forma- 
tion of  a  new  cut  or  channel,  and  for  other- 
wise more  effectually  improving  the  port  and 
harbour  of  Belfast. 

49.  An  act  for  maintaining  Gourdon  Har- 
boor  in  the  coanty  of  Kincardine. 

50.  Ad  act  for  making  and  maintaining  a 
harbour  at  Scrabster  Roads  in  the  bay  of 
Thurso  and  coanty  of  Caithness,  and  road 
thereto. 

51  An  act  for  authorizing  the  Neivport 
dock  company  to  raise  an  additional  sum  of 
money;  and  to  amend  the  acts  relating 
tliereto. 

52.  An  act  to  enable  the  Ipswich  dock  com- 
missioners to  raise  a  further  sum  of  money. 

53.  An  act  for  making  a  pier  in  the  parish 
of  Portbury  in  the  county  or  Somerset,  with 
works  and  approaches  connected  therewith. 

54.  An  act  to  enable  the  ^tonkland  canal 
company  to  raise  a  further  sum  of  money. 

55.  An  act  to  conaolidate,  amend,  and.  en- 
large the  powers  and  provisions  of  the  several 
acts  relating  to  the  Forth  and  Clyde  naviga- 
tion. 

56.  An  act  to  extend  and  amend  the  acts  re- 
lating to  the  Newry  navigation. 

57.  An  act  to  repeal  an  act  passed  in  the 
sixteenth  year  of  the  reign  of  his  Majesty 
King  George  the  Third,  for  the  encourage- 
nient  and  improvement  of  the  pilchard  fishery 
carried  on  within  the  bay  of  Saint  Ives  in  the 
county  of  Cornwall ;  and  to  make  other  pro- 
visions in  lieu  thereof. 

58.  An  act  for  draining  certain  fen  lands 
and  low  grounds  in  the  parish  of  Burwell  in 
the  county  of  Cambridge,  and  for  improving 
the  navigation  of  the  lodes  or  navigable  cuts 
passing  through  the  same. 

52.  An  act  for  amending  the  several  acts 
relating  to  the  Ediubuneh  and  Glasgow  Union 
Canal,  and  for  enkrging  the  Cobbinshaw  re- 
servoir. 

69.  An  act  to  amend  an  act  of  her  present 
Majesty  for  making  and  maintaining  a  reser- 
voir atDeanhead  in  the  parish  of  Huudersfield 
in  the  west  riding  of  the  county  of  York. 

61.  An  act  to  enable  the  Wakefield  water- 
works company  to  raise  a  further  sum  of 
money. 

62.  An  act  for  supplying  Birkenhead  and 
other  townships  in  the  hundred  of  Wirrall  in 
the  county  of  Chester  with  gas ;  and  for  sup- 
plying Birkenhead  aforesaid  with  water. 
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63.  An  act  to  establish  a  general  cemetery 
for  the  interment  of  the  dead  in  the  parishes 
of  Saint  Dunstan  Stepnev  and  8aint  Leonard 
Bromley,  in  the  county  of  Middlesex. 

64.  An  act  for  further  extending  the  powers 
of  several  acts  for  enabling  the  commissioners 
of  wide  streets,  Dublin,  to  widen  and  improve 
certain  ways,  streets,  and  passages,  in  the  city 
and  county  of  Dublin,  and  for  raising  funds  to 
enable  the  said  commissioners  to  carry  the 
same  into  execution. 

65.  An  act  to  alter,  amend,  and  enlarge 
some  of  the  powers  and  provisions  of  the  acts 
for  paving  and  otherwise  improving  certain 
streets  in  the  parish  of  Saint  Pancras  in  the 
county  of  Middlesex. 

66.  An  act  for  amending  an  act  passed  in 
the  twenty-seventh  year  of  the"  reign  of  king 
George  the  Third,  for  paving,  cleansing,  lighu 
ing,  and  watching  the  streeta  and  other  public 
passages  and  places  within  the  walls  of  the 
city  of  Canterbury  and  the  liberties  thereof^' 
and  other  places  near  the  said  city, 

67.  An  act  for  paving,  gravelling,  lighting, 
cleansing,  draining,  and  improving  the  hamlet 
of  Kentish  Town  and  its  vicinity,  in  the  parish 
of  Saint  Pancras  in  the  county  of  Middlesex. 

68.  An  act  for  paving,  lighting,  watching, 
cleansing,  and  otherwise  improvmg  the  town 
of  Middlesbrough  and  the  neighbourhood 
thereof,  in  the  north  riding  of  the  county  of 
York,  and  for  establishing  a  market  therein. 

69.  An  act  for  paving,  cleansing,  and  other- 
wise improving  the  town  and  borough  of 
Stamford  in  the  counties  of  Lincoln  and 
Northampton. 

70.  An  act  to  authorize  and  provide  fcr 
certain  improvements  in  the  town  and  parish 
of  Walton-le-Soken,  otherwise  Walton  on  the 
Naze,  in  the  county  of  Essex. 

71.  An  act  to  alter  and  extend  an  act  passed 
in  the  first  year  of  the  reign  of  her  present 
Majesty,  intituled  ''An  act  for  regnlatmg  and 
improving  the  borough  of  Newcastle-upon- 
Tyne.''  ^ 

72.  An  act  for  better  assessing  and  collect- 
wf  the  poor  rates  in  the  borouirh  of  Kidder- 
mmster  m  the  county  of  Worcester. 

73.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  city  and 
county  of  the  city  of  Exeter. 

74.  An  act  for  extending  the  jurisdiction  of 
the   Hatfield  Court  of   Requests  to  certain 

? laces  in  the  West  Riding  of  the  county  of 
ork,  and  in  the  counties  of  Lincoln  and 
Nottingham. 

75.  An  act  to  extend  the  jurisdiction  of  the 
Kingsnorton  court  of  requests,  and  to  amend 
the  act  relating  thereto. 

76.  An  act  for  the  more  easy  and  speedy 
recoverv  of  small  debts  within  the  town  and 
borouji^u  of  Launccston  and  other  places  in  the 
counties  of  Cornwall  and  Devon. 

77*  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  of 
Blackburn  and  other  places  in  the  county  of 
Lancaster. 

78.  An  act  for  the  more  easv  and  speedy 
recovery  of  small  debts  within  the  town  and 
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borougli  of  Wgan,  and  tbe  towns  ot  Chorley 
and  Ormskirk,  and  other  places  therein  men- 
tioned, in  the  county  palat  ne  of  Lancaster. 

79.  An  act  to  amend  an  act  of  her  prodcnt 
Majesty,  for  the  more  easy  and  speedy  recovery 
of  small  debts  within  the  boroujrh  of  Newark 
and  other  places  in  the  counties  of  Nottingham 
and  Lincoln. 

80.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  of 
Totnes  in  the  county  of  Devon,  and  other 
places  in  the  said  county. 

81.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  and  adjoining 
Uie  district  called  Tlje  Staffordshire  Potteries, 

82.  An  act  for  the  more  easy  and  si>eedy 
recovery  of  small  debts  within  ihe  towns  of 
Saint  Helens  and  Prescot  and  places  adjacent 
ill  the  county  palatine  of  Lancaster. 

83.  An  act  for  the  more  easy  and  8pee<1y 
recovery  of  small  debts  within  the  towns  of 
Burnley  and  Cube,  and  places  adjacent  in  the 
eouiity  Palatine  of  Lancaster. 

84.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  dehto  u'lthin  the  city  and 
borough  of  New  Sarum  and  other  places  in 
the  counties  of  Wilts,  Hdnts,  and  Dorset. 

86.  An  act  for  the  more  easy  and  speedy 
recovery  uf  small  debts  within  Uie  town  of 
New  Sleaford,  in  the  county  of  Lincoln,  and 
other  places  in  the  same  county. 

86.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  tbe  (own  of 
(Gainsborough  iu  ihe  couiity  of  Lincoln,  and 
other  places  in  the  counties  of  Lincoln  and 
Nottingham.  ,  , 

87.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  or 
borough  of  East  Retford  in  the  county  of  Not- 
tinghara,  and  other  places  in  the  counties  of 
Nottingham,  York,  and  Lincoln. 

88.  An  act  to  incorporate  the  proprietors  of 
the  Meerbrook  Sough,  and  to  enable  them  to 
levy  and  raise  certain  royalties,  dues,  and  tolls 
fwr  the  continuation  and  maintenance  thereof. 

8i).  An  act  to  enable  '•  The  Patent  RolHng 
and  Compressing  Iron  Company*'  to  purchase 
certain  letters  patent,  and  to  sue  and  be  sued. 

90.  An  act  for  regulating  legal  proceedings 
by  or  againat  •*The  RItymney  Iron  Company," 
and  for  granting  certain  powers  thereto. 

91.  An  act  for  fornnng  and  establishing 
*•  Stead's  Patent  Wooden  Paving  Company," 
and  to  enable  the  said  company  to  purchase 
certain  letters  patent,  and  for  confirming  the 

same.  ^ ,       .     i^ «     ,     j 

92.  An  act  to  enable  the  Church  of  England 
life  and  fire  assurance,  trust,  and  annuity  com- 
pany to  sue  and  l)e  sued  in  the  name  of  the 
luaniiging  director  or  other  officer  of  the  said 

company.  ,    .      ,      ,  j. 

93.  An  act  for  regulating  legal  proceedings 
Iry  or  against  the  Neptune  marine  insurance 
company.        ^  ^,         ^    ,         .  ,  •  .« 

94.  An  act  for  enabling  "  The  Imperial  Life 
Insurance  Company"  to  alter  the  mode  of  ap- 
tiropriadon  of  pnifits  directed  by  their  deed  nt 

Hlemcnt,  and  for  regulating  legal  proceed  i 
\  by  or  against  the  companv. 
[Tu  be  continutd  \ 
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iMW  Covrt. 

PRACTICE.— INJCKCTIUN. — AFFIDAVITS. 

Tke  Court  teiil  not  ffrnnt  om  injunction  toH^y 
the  tritii  of  an  action  at  Lttp,  where  the  de- 
fendant at  law  has  had  ample  opportumitjf 
fur  making  an  apptiemttoi^  to  the  Comri  ai 
an  earlier  period^  Out  neglects  todnse  mntil 
the  eve  of  trial* 

An  order  will  be  made^  i^  neeessarjff  in  terms 
different  frikM  thtae  oontmaed  in  the  motice 
of  motion,  \f  the  partits  haee  had  tUe  op' 
pnrtuniijf  of  bringing  under  review  all  the 
circumstances  upon  which  tho  order  is 
founded. 

Inhere  a  suit  is  instituted  to  restrain  proceed- 
ings  at  law,  and  there  are  other  defendmis 
besides  the  plaitdiffat  law,  tke  ptainiifia 
tquitjf,  in  Support  t^a  motion  for  m  speeiul 
inunction,  cannot  aauU  himself  of  the  «»» 
swers  ^  the  other  defendants,  but  must 
confine  himself  to  the  ease  stated  hjf  the 
anslter  of  the  plaintiff' at.  law* 

Semble,  that  on  an  application  fsr  a  speeiat 
if^unction,  no  affidavits  can  be  readteeept 
to  prove  documents. 

The  b*dl  in  this  case  wa«  filed  to  restra'n 
proceedings  in  an  action  at  law,  Ifrougbt  by 
the  defendant  Hamhurger  for  recovering  Ihe 
amount  of  a  bill  of  exchange,  accepted  by  tlie 
plaintiff,  and  which  the  plaintiff  alleged  had 
been  given  by  him  to  Peters,  another  of  the  de- 
fendants, for  a  particular  purpose,  and  by  him 
fraudulently  Indorsed  to  a  person  named  Car- 
roll,  also  a  defendant,  who  had  paid  it  an^ 
to  the  defendant  Hamburger.  Tlie  plaintiff 
having  given  notice  to  the  last  named  defen- 
dant of  the  misappropriation  of  the  bill  l»y 
Peters,  and  of  his  determination  to  resist  an? 
proceedings  which  might  be  taken  against  ifim 
in  respect  of  it,  now  moved  on  the  answer  of 
the  defendant  EJamlHirger  for  a  special  Injunc- 
tion to  stay  the  trial  of  the  action,  whith  was 
expected  to  take  place  in  the  Court  of  Ex* 
Ihrquer  in  the  cotirse  of  that  or  the  next  day. 

Pemberton  and  •/.  Rusielt  for  the  plaintiff, 
stated  the  circumstances  under  which  the  bill 
of  exchan<;e  was  placed  Into  the  hands  of 
Peters,  anti  his  consequent  breath  of  faith  in 
parting  uith  it.  \Vhat,  then,  was  tlie  answer 
given  to  the  case  stated  in  the  bill  by  the  de« 
fendant  Hamburger,  the  plaintiff  al  law  ?  He 
alleged  that  the  defendant  Carroll,  being  in* 
dehtcd  to  him  in  a  sum  of  48/.  for  board  and 
lodging,  the  hill  of  exchange  was  given  to  him 
by  Carroll  for  satisfaction  of  that  amoant,  and 
also  for  such  further  sums  aa  Carroll  migbc 
become  indebted  to  him. 

It  also  appeared  that  before  the  actjoa  wcs 
commenced,  a  memorandum  was  given  l>y 
Carroll  to  Hamburger,  enga«{ing  to  indeinniiy 
him  ai^aiust  any  costs  that  might  be  incurrrd 
in  prosecuting  the  acti«m  against  the  pbiiiHiffi 
and  yet  the  solicitors  fwr  the  dcfetdauls,  pre- 
vious to  IS'  ning  the  writ,  wrote  a  letter  to  the 
plaintiff,  stuting  that  unless  the  amount  of  the 
bill  was  immediately  paid,  proceedings  would 
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lie  rnm  men  ceil  mi^titiut  all  tiic  fNirti«8  to  it ;  to 
tk  It  it  W48  DfcUy  evident  the  defeo«iaiits  Oar- 
r4ill  aiid  Hatulmr^er  were  aware  of  the  cir- 
cninstances  under  which  the  bill  was  iriven, 
and  at  all  even^B  tiiere  wa4  aueh  a  case  ofsiifl* 
pii'inn  as  called  for  the  iiiterpoaiiioii  uf  a  Court 
iif  E'inity.  The  plaintiff  was  alao  williuir,  if 
tliL'  Court  should  »o  deterniioe,  tt9  pay  iut^ 
(.'ourt  Che  amount  allej^ed  to  have  been  ad- 
vanced by  the  defendant  Hamburger  on  ac 
count  of  Uie  note,  or  even  the  whole  amount ; 
and  all  that  he  retfulred  was  an  order  to  stay 
execution. 

Temple  and  FreeUn^^  for  tlie    defendant 
Hawlmrprer,  opposed  the  motion.    The  Conrt 
never  tnlerCM-e«(  with  proeeedinps  at  kiw,  un« 
lets  it  was  clear  thit  Justire  would  not  be 
worked  otit  byalloivin^  sneh  proiH?edin|^  to 
he  continued.     The  pLiintiff  had  also  pre- 
cluded himself  from  makinfr  his  present  appli- 
cation hj  his  conduct  with  reference  to  the 
action,   for  the    action  was    commenced  la 
Novemher  last;  and  the  ktll  was  filed  Imme- 
distel?  after,  and,  ootwithstandiu^  the  answer 
was  ^ied   in   the  month  of  January  last*  no 
attempt  was  made  to  stop  the  proceedings  at 
law  until  DOW,  when  the  trial  was  )ust  aboat 
to  take  place.     Notice  of  trial  had  also  been 
^ven,  and  pnstponefl  at  the  plalatilT's  request, 
who  luul  besi(ies»  for  the  purpose  of  delay, 
sought  to  iret  a  special  jury,  but  had  been  re^ 
fiued  a  rule  for  ihe  purpose.    The  defcudaot 
h4d  thus  acquiesced  in  the.proceedioKS  at  law, 
and  could  ni»t  now  turn  round  and  say  that 
the  case  could  not  ht  properly  decided  by 
a  jury,     k  was  only  by  the  merits  coafesaed 
in  Hamburger's  answer  that  the  motion  eoald 
be   supported,   and  Ihe  facts  stated  by  tlml 
defendant  showed  that  the  l>ill  came  into  bis 
hands  ftrtr  a  valuable  conatderalion.    The  no* 
tice  of  iivotton  was  also  to  stay  trial,  and  now 
tlie  plaintitf  asked   for  an  injunction  to  stay 
execution,  but  he  had  no  riji^ht  to  ask  for  an 
onler   difiVrent  in  terma    to  hia    notice   of 
motion.     H  the  Cuart  deemed  aa  iujunction 
on^rht  to  issue  on  payment  of  any  money  into 
Cunrt,  it  should  at  all  events  lie  confined  to 
the  amount  of  the  bill,  and  the  defendant 
should  lie  at  liberty  to  proceed  for  the  costs, 
or  some  security  sfaoubl  be  giveo  for  them. 
Bl^roe  V.  If'itkifuion,  13  Ves.  464, 

Pemb,Hon  \ii  reply^  The  case  is»  that  the 
hill  was  obtainetl  for  one  purpose,  and  had 
been  fraudulently  applied  for  another;  and  a 
very  different  view  may  be  taken  of  such  a 
question  by  a  C.uirt  off  Law  to  th:it  which 
woulil  be  taken  bv  a  Court  of  Equity,  for 
^luitable  frauds  mi<(  lejral  frauds  are  dtffereaily 
tieah  wiih.  Courts  of  Equity,  then^  bavinie 
i-oneurrent  jurisdiction  in  such  ca^cs  wilh 
Courts  of  Law,  wUl  not  compel  a  parly  to 
proceed  at  kw  where  there  were  such  siroB^ 
yrrounds  of  suspiciou  aa  had  been  disehised  in 
Ihe  present  caw. 

The  Mtt9tero/  the  RoUt  said  thttt  probalde 
inferences  would  be  quite  sufficient  to  justify 
the  Court's  interference,  but  they  must  be 
drawn  from  the  facts  'stated  in  the  answer 
alone,   Ic  appeared  that  the  bill  had  been  given 


to  Peters  for  a  particular  purpo«e,  nad  l>y  him 
applied  CO  aiwther  purpose.    From  Irs  liaiula 
it  ^ot  into  the  hands  of  (JarroU,  aiul  then  wsa 
pissed  to  the  defendant  Handmr^er.     Notice 
was  i(iven  on  the  part  of  the  plaintitf,  that  pay- 
ment of  it  would  Ikc  refused,  and  that  any  pro- 
ceedln^rs  to  recover  it  would  be  resisted.    Af- 
terwards, a  writ  was  issued,  and  on  tike  same 
day  an  indemnity  was  given  by  Carroll  to 
Hamburger.      Not  lung  afier  the  bill  was 
filed,  and  early  in  January,  the  answer  of  tliQ 
defendant  IJauibur <;er  was  put  in  %   that  an- 
swer states  the  case  on  which  the  plaintiff  must 
rely.    On  the  1st  of  AJay,  m^tice  Mi  trial  was 
given,  and  no  applicaiion  was  made  l>v  the 
plaintiff  until  the  very  eve  of  the  trial.    It  was 
objected  ihat  the  notion  was  only  to  sta^  trial ; 
and  uadottbiedly  upon  an  ca  parU  api)hcatioii» 
Uie  strict  terma  of  the  notice  should  be  at- 
tended to ;  ImiI  when  tlie  parties  had  an  oppor* 
tunity  of  discussing  all  tlie  circumstances,  the 
Court  waa  not  dtspoaed  to  restrict  the  exercise 
of  its  jurisdiction  by  conAoliig  the  party  inov'. 
log  lo  the  exact  terms  of  tba  notice «  aud  if  in 
Che  prescm  Instance  the  Court  bad  thou^hv 
the  iujuncfioB  should  l>e  ffraated,  it  would  nul 
have  felt  itaelf  prevented  from  interfering  by 
such  a  narrow  view  as  haxl  been  sugge^te<^ 
(>u  the  merits,  however,  disclosed,  his  Lord- 
ship aaid  he  did  not  think  the  motion  ought  to 
be  granted.    The  de/endaut  denied  all  kuow^ 
ledge  of  fraud,  and  6tated  the  circumsUmcea 
under  which  the  hilt  came  into  his  possessiou* 
Tliere  were  certainly  circumstances  uf  sus- 
picion, but  not  of  suiiicieut  wei;>:iit  to  prevent 
the  party  from  esu*rcisijig  his  legal  right,  and 
the  motion  must,  therefore^  be  refused  with 
costs. 

Pemhert*in^  tu  the  cour«e  of  his  argument;, 
l»ving  referred  to  certain  statemenU  in  the 
answer  of  CarroU,  an  olijcction  was  taken  ta 
their  being  read,  and  the  M.  R.  held  that  he 
could  onlv  refer  to  the  answer  of  Hamburger, 
Ihe  plaintiff  al  law. 

An  olijedion  was  also  made  to  his  reading 
an  affidavit  which  had  been  made  to  explain 
certain  circumsiancea  referred  to  in  the  an- 
swer, and  it  was  8late4l  by  the  couasc4  for  tlie 
defendants  that  Ihe  Chancellor  had  recently 
determined,  that  on  such  a  motion  no  affidavits 
could  be  read  cj^copt  for  (he  purpose  of  proviug 
documents. 
Pmkuu  V.  UtimLurger^  Uxj  27  &  28,  1841. 

Otirr  a'jf  liciirtl- 
[Before  the  four  Judges.} 

PaACTICa. — MANUJiMiTS. 

Tfw  Court  will  not  grant  a  m'tndiimnit  to 
ptMic  oficers  io  pup  uver  money  to  ciaim* 
9uU,  cvcefft  where  it  is  distitwtlp  admitted 
to  ko  due  in/fttJ, 

IFkere  t^ffiducits  wt  tin  i*pplication/or  «  mrtn- 
dttmfti  sittis/p  tUJmtgtuent  of  the  Court,  it 
is  not  a  matter  o/  course  that  the  Court 
should  grant  a  mandttmus  to  enable  one  of 
the  pttrties  io  trp  the  truth  of  the  facts  so 
stttfed  on  the  f  tee  of  the  affidavits. 

In  this  case  a  rule  hail  been  obtained,  ealliiig 
ou  the  dcfeudants  to  shew  cauac  why  the* 
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sbonld  not  issue  their  warrant  to  tbe  Lords  of 
the  Treasury  to  pay  over  to  a  Mr.  Harry  Scoe 
Mann  the  sum  of  500/.,  claimed  as  due  to  him 
as  purser  of  the  sliip  Perseus.  It  appeared 
that  Mr.  Mann  had  been  tried  by  court-m|U'Cial 
under  22  O.  2,  c.  33,  and  dismissed  the  service 
in  1825.  He  now  objected  to  the  proceeding's 
under  the  court-martial,  first,  because  tbe 
Lords  of  the  Admiralty  had  no  authority  to 
direct  the  court  to  be  holden ;  secondly,  be- 
cause one  of  the  officers  who  composed  it  was 
not  qualified  to  sit  upon  it,  he  having  been  too 
rapidly  promoted;  thirdly,  that  the  deputy 
Judge  Advocate  had  no  jurisdiction ;  fourthly, 
that  there  was  no  authority  for  any  martial 
jurisdiction,  the  thing  imputed  being  either 
matter  of  civil  or  criminal  proceeding.  The 
case  had  been  decided  in  this  Court  in  that 
vear."^  He  now  applied  for  bis  arrears  of  pay 
from  the  month  of  Julv,  1824.  The  Lords  of 
the  Admiralty  had,  in  the  usual  manner,  made 
an  order  for  the  payment  of  Mr.  Alann's  salary, 
but  had  afterwaras'  cancelled  it. 

The  Attorney  General  and  Mr,  Shepherd 
shewed  cause  against  the  rule.  The  applicant 
has  received  all  the  wages  due  to  him  before 
the  time  of  his  trbl  and  conviction  by  the 
court-martial ;  and  this  Court  will  not,  on  an 
application  like  the  present,  review  a  decision 
formerly  pronounced  by  it  in  an  action  tried  in 
the  ordmary  manner.  As  the  circumstances 
now  stand,  this  Court  has  no  jurisdiction  to 
interfere  with  the  Lords  of  the  Admiralty. 

Mr.  Plntt,  in  support  of  the  rule.— The  ap- 
plicant ought  to  be  allowed  the  opportunity  of 
going  before  a  jury  to  try  whether  the  facts 
stated  in  the  affidavit  are  correct  or  not. 

Lord  Denman,  C  J. — I  think  that  we  cannot 
make  this  rule  absolute,  %vithout  undertaking 
to  revise  the  proceedings  of  all  tbe  public  of- 
fices.   The  only  case  that  appears  to  justify 
the  present  application,  is  that  of  the  Queen  v. 
The  Lords  of  the  Treasury  fi  in  tbe  case  of  a 
person  named  Smyth.     There  we  did  issue  a 
mandamus,  commanding  the  Lords  of  tbe  Trea- 
sury to  pay  over  a  sum  of  money  to  Smyth, 
but  that  was,  after  repeated  admivsions  made 
by  the  Lords  of  the  Treasury  that  they  had 
money  in  their  hands  received  by  them  to  his 
use.   That  was  an  inevitable  decision.    I  know 
that  that  case  has  since  been  questioned,  but  I 
continue  to  be  of  opinion  that  that  decision 
was  right,  and  that  under  the  circumsUnces 
there  stated  we  were  bound  to  make  the  rule 
for  a  mandamus  absolute.    An  expression  of 
mine  in  another  case*  has  been  referred  to,  in 
which  I  staled  that  the  parties  there  might  have 
brought  that  decision  into  question,  as  if  I 
meant  to  question  the  propriety  of  the  first  de- 
cision.   I  said  that,  not  that  I  meant  in  the 
least  derree  to  intimate  a  doubt  of  the  correct- 
ness of  that  decision,  hut  on  the  contrary  that 
they  had  the  opportunity  of  bringing  the  deci- 


*  Mapin  V.  Owen,  9  Bam.  &  Cres.  595. 
b  1  Harr.  &  WoU.  534  ;  4  Ad.  &  El.  286. 
«  Res^.  V.  The  Lords  of  the  Treasury,  2  Harr. 
Woli;67j4  Ad..&EU.494. 


sion  into  qneltkm,  and  that  they  had  not  done 
so.  The  circumstances  here  by  no  means  re* 
semble  those  of  Smyth's  case.  It  b  troe  that 
here  there  was  an  order  of  the  Lords  of  tbe 
Admiralty  for  the  payment  of  the  money,  but 
they,  by  the  rules  of  the  service,  were  Donnd 
to  do  what  they  afterwards  did;  and  seeing 
that  that  order  had  been  made  uuder  a  roiatttke, 
they  were  bound  to  discharge  the  order.  The 
order,  therefore,  gave  no  indefeasible  right  to 
the  applicant,  and  this  rule,  the  object  of  which 
is  to  enforce  that  order,  must  be  discharged. 

Mr.  Justice  Patteson, — When  this  rale  was 
granted,  the  Court  had  considerable  doubt 
whether  the  circumstances  of  the  case  were 
such  as  wouldjustify  the  issuing  of  a  muu^Lnmus. 
Smyth's  case  is  very  distinct  from  the  preaeac 
There  the  Lords  of  the  Treasurv  had  money  of 
his — money  specifically  appropnated  to  him  in 
their  hands;  and  yet  though  they  repeatedly 
admitted  that  to  be  the  fact,  they  renised  to 
pay  him  that  money  unless  he  entered  into  an 
agreement  to  perform  certain  things  which 
they  required,  as  conditions  precedent  to  the 
payment  of  the  money.  Under  the  circnoi- 
stances  of  that  case  they  had  no  right  to  do 
that.  In  the  affidavits  on  which  this  appplica- 
tioo  was  founded,  there  were  no  facts  stated 
shewing  why  the  order  for  the  payment  was 
rescinded.  1  hose  facts  have  now  been  brought 
before  us,  and  we  see  that  the  Lorda  of  the 
Admiralty  only  acted  in  the  ordinary  discharge 
of  their  public  duty.  We  cannot  hold  that  the 
Lords  of  the  Admiralty  are  concluded  by  the 
mere  admission  made  on  the  face  of  the  order, 
when  that  admission  was  afterwards  duly  re- 
called by  them,  by  rescinding  that  order  when 
they  found  it  to  be  wrong. 

Mr.  Justice  fF'Hliams  concurred,  and  ex- 
pressed a  clear  opinion  that  the  decision  in 
Smyth's  case  was  perfectly  right,  and  that  it 
was  entirely  diflferent  from  the  present. 

Mr.  Justice  Coleridge. — ^I  agree  with  the 
rest  of  the  Court  in  the  decision  of  this,  and  of 
the  former  case,  and  I  am  clearly  of  opinton 
that  the  plainest  distinction  exists  between 
them.  Smyth's  case  was,  as  it  has  been  well 
expressed  by  my  lord,  an  inevitable  decision. 
But  I  thought  then,  and  I  have  since  had  ampKe 
reason  to  know,  that  that  decision  would  be 
mistaken.  I  am  glad  of  the  opportunity  that 
has  now  occurred  for  the  Court  to  explain  and 
affirm  that  decision.  The  facU  stated  on  the 
affidavits  here  form  an  answer  to  the  applica- 
tion. Then  it  is  said  that  tbe  mandamus  ought 
to  go,  in  order  to  enable  the  applicant  to  con- 
test the  truth  of  such  facts.  But  that  argu- 
ment goes  too  far,  for  it  would  shew  that  in 
every  case  whatever,  however  satisfactory  the 
answer  to  the  complaint,  we  should  still  be 
bound  to  send  that  answer  for  a  further  en- 

2uiry.    On  such  a  rule  the  bosuiess  of  tbe 
lourt  could  not  go  4>n. 

Rule  discharged. — The  Queen  y.  The  Lords 
of  the  Mmiraity,  T.  T,  1841 .    Q.  B.  F.  J. 
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REPLEVIN. — 8TAYIK0  PR0CEBDIN08. — 8HB- 
RIFF'B  INDBMNITr. — CONDITION  OF  BOND. 
~LAf!HB8. 

li  is  noi  regular  for  a  theriff  to  take  a  re- 
pievin  &nd  in  u  pewUtu  of  a  greater 
omount  than  double  the  value  of  the  goodi 
Strained ;  but  the  objection  to  the  bond  on 
that  ground  must  be  made  promptly. 

Tke  proeeedingM  on  a  replevin  bondmny  be 
ttftyed  on  the  ternu  of  pajfing  the  amount 
of  the  appraiied  value  <^  the  goode,  if  leu 
than  the  rent,  double  costs,  and  the  ousts  of 
applying  to  the  Court. 

In  tbia  case  certaio  goods  hid  been  dis- 
tnined  tnd  replevied.  The  sheriff  took  the 
repleTin  bond  in  more  than  double  the  amount 
of  the  goods  distrained,  according  to  the  ap- 
pntsement,  the  single  valne  being  less  than  the 
amonnt  of  the  rent  in  arrear.  The  bond  also 
contained  an  indemnity  to  the  sheriff  for  mak- 
iuff  the  replevin.  The  bond  was  dated  the 
I7th  September  1840,  and  assigned  in  Fe- 
braary  1 84 1 .  The  original  action  was  tried  on 
tbe  Ist  Decemlier  1840,  and  a  verdict  found 
for  the  defendant.  In  Easter  Term  an  appli- 
cation was  made  to  set  aside  the  bond  on  the 
frroand  that  it  was  taken  in  more  than  double 
the  appraised  value  of  the  goods,  and  that  tbe 
condition  of  the  sheriff's  indemnity  had  been 
iotroduced  ;  or  else  to  stay  proceeding's  on  the 
bond  on  terms. 

fFarren  shewed  cause  against  the  rule,  and 
contended  that  the  fact  of  tbe  amount  of  the 
penalty  being  greater  than  the  appraised  value 
of  tlie  goods  was  not  a  valid  objection,  as  the 
words  of  the  11  Geo.  2,  c.  19,  were  only  di- 
rectory. As  to  the  indemnity  of  the  sheriff, 
that  could  form  no  objection,  as  the  sheriff  was 
entitled  to  obtain  an  indemnity  for  granting 
the  replevin. 

C.  Jonee  supported  the  rule,  and  contended 
that  the  sheriff  was  bound  to  follow  the  provi' 
gions  of  the  statute.  If  he  did  not,  the  course 
pursued  by  the  sheriff  might  be  rendered  the 
means  of  great  oppression,  if  he  could  refuse 
to  gr<int  a  replevin,  unless  security  to  a  greater 
amount  than  that  autliorizcl  by  the  statute 
was  given.  At  any  rate  the  sureties  were  en- 
titled to  have  proceedings  stayed  on  terms. 
Cur,  adv,  vult, 

Coleridge,  J. — ^This  was  a  rule  obtained  for 
setting  abide  a  replevin  bond,  or  staying  the 
proceedings  thereon,  upon  payment  of  12/.  7'.f 
the  appraised  value  oi  the  goods  distrained, 
with  the  costs  of  assigning  the  bond. 

The  irregularity  alleged  as  the  ground  for 
tbe  6rst  alternative  of  the  rule,  is  that  the  bond 
has  been  takt* n  for  a  penalty  of  60/.,  the  value 
of  tbe  goods  lieing  only  12/.  7e,,  and  the  stat. 
11  G.  2,  c.  19,  enacting  that  it  shall  be  taken 
in  double  the  value  of  the  goods  distrained. 

The  condition  of  the  bond  was  not  only  for 
appearing  and  proaecnting  the  suit  with  effect, 
and  without  delay,  and  for  making  return  of 
the  goods,  if  a  return  was  awarded,  but  for  in- 
demnifying t|it  sheriff  for  granting  the  re* 
pievin.  u  is  therefore  not  simply  a  bond 
Buder  the  sUtute  of  Geo.  2. 


The  practice  of  adding  the  condition  for  the 
sheriff's  indemnity,  is  nOt  only  frequent,  but 
of  long  standing.  In  Morgan  v.  Gri^th,^  I 
find  it  stated  by  fjce,  C.  J.,  in  deliverin;^  the 
judgment  of  tbe  Court,  that  it  is  a  condition 
m  all  replevin  bonds ;  and  as  this  judgment 
was  delivered  in  M.  T.  14  Geo.  2,  only  three 
vears  after  the  passing  of  the  statute  of  the 
1 1  Geo.  2,  c.  19,  the  practice  had  probably 
been  in  existence  before,  and  was  not  aN 
fected  by  it.  It  would  certainly,  therefore, 
not  be  proper  for  roe  to  set  aside  this  bond  on 
account  or  the  insertion  of  this  condition ;  and 
if  soj  I  think  it  equally  follows,  that  I  ought 
not  to  set  it  aside  on  account  of  the  penalty 
being  incurred  beyond  the  amount  specifi^ed  \iy 
the  statute.  For  luthough  it  is  not  very  easy  to 
trace  with  certainty  the  practice  as  to  shertflT'a, 
bonds,  and  perhaps  it  has  not  always  strictly' 
followed  the  several  provisions  of  the  statutes 
of  Westm.  2,  and  1 1  G.  2,  c.  \9;  vet  I  think  it 
appears  that  the  sheriff  has  been  long  allowed 
to  take  but  one  bond  under  both ;  and  if  he 
may  insert  more  in  the  condition  than  the 
latter  statute  alone  authorizes,  there  is  nothing 
unreasonable  in  allowing  him  to  add  to  tbe 
amount  of  the  penalty  in  proportion.  No  case 
was  cited  in  which  the  Courts  have  set  aside  a 
bond  for  this  irregularity ;  although  in  many 
cases  which  have  oeen  brought  before  them, 
and  which  have  been  cited  in  the  argument, 
the  same  ground  of  objection  existed.  Whe- 
ther such  a  bond  as  this  is  properly  assignable, 
and  if  assignable,  to  what  extent  the  assign- 
ment will  operate,  are  very  different  questions, 
which,  however,  I  do  not  feel  myself  called 
upon  to  decide  on  the  present  motion.  The 
bond  was  executed  in  September  last,  and  as- 
signed in  February ;  and  it  appears  by  the  affi- 
davits that  the  proceedings  commenced  in  that 
month.  If,  therefore,  the  obligors  wished  to 
set  it  aside  for  any  irregularity  or  non-compli. 
ance  with  the  statute  by  the  summary  inter- 
ference of  the  court,  they  were  bound  to  make 
their  application  more  promptly.  I  wish, 
however,  to  be  understood  as  in  no  respect 
sanctioning  the  practice.  On  the  contrary,  it 
seems  to  me  very  objectionable  for  the  sheriff, 
as  a  public  officer,  not  to  abide  by  the  plain 
directions  of  the  statute.  He  can  incur  no 
risk  if  he  does,  and  acts  with  common  pru- 
dence, and  it  mi^ht  lead  to  oppression,  if  he 
could  refuse  a  replevin  because  the  owner  of 
the  things  distruned  was  nut  in  a  condition  to 
find  sureties  to  a  large  and  indefinite  amount. 
I  only  refuse  to  interfere  in  this  way,  on  account 
of  the  frequency  of  the  practice  and  the  late- 
ness of  the  application.  It  remains  to  consider 
the  latter  branch  of  this  rule ;  on  what  terms 
the  proceedings  may  be  stayed.  It  seems  to 
me,  that  my  brother  Patteson  has  laid  down  the 
true  rule  on  this  matter,  founded  on  the  right 
principle,  in  the  case  of  Hunt  v.  RounH,^  The 
replevin  deprives  the  landlord  of  the  security 
of  the  goods  distrained,  and  the  stat.  11  G.  2^ 
c.  19,  was  passed  to  prevent  vexatious  reple- 
vins ;  and  it  ^ives  the  landlord  the  security  of 
the  two  sureties  and  the  double  costs;  but  that 

•  7  Mod.  380.         »»  2  D,  P.  C.  658.        ^ 
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is  still  witb  reference  to  the  two  otijecls-^the 
arooiiDt  of  ihe  rent,  and  tiie  value  of  the  guod*. 
U  the  rent  is  Icm  than  the  rAne  of  the  goods, 
the  object  of  the  statute  is  satisfied  by  i^inng 
the  amount  of  the  rent,  and  the  double  costs ; 
if  the  amount  of  the  rent  exceeds  the  eoods, 
ihen  in  order  to  satisfy  it,  the  landlord  is  en- 
titled to  the  value  of  the  goods  wiih  the  co&t4 
as  before.  In  this  case,  the  rent  is  13/.;  (lie 
g«»ods^  have  been  appraised  at  12/.  7'.»  and  no 
question  has  been  raised  on  the  valuation.  On 
piiyment,  therefore,  of  12/.  7^*  ^^ith  double 
coats,  and  the  costs  of  this  application,  let 
the  hitter  part  of  the  rule  be  made  absolute 

Rule  ahsolnte.-^  A/i#r#  v.  L^chwowlt  E.  T. 
J841.    Q.B.P.a 

MISCELLANEA. 


tlBADBR8»  UTTER^  AND  INNBR  BABRIStBRS. 

1m  the  reign  of  Heary  the  8th  a  retvm  was 
made  to  the  King,  in  which  the  following  des- 
cription is  given  of  Readers  or  Benchers,  and 
Utter  and  Inner  Barristers,  as  appears  by  .^Ir. 
Serjeant  Manning's  book  called  Serclens  ttd 
Legem  :— 

**  The  whole  company  and  fellowship  of 
li'arDers  isdivided  and  sorted  into  three  parts  and 
degrees,  that  is  to  say,  into  Benchers,  f»r,a8  they 
call  them  in  some  of  the  bouses.  Readers, 
Utter-barresters,  and  Inner- barresters. 

''  Benchers  or  Headers  are  called,  such  as 
before  time  have  openly  read ;  and  to  them  is 
chiefly  committed  the  government  and  order- 
ing of  the  lious4*,  as  to  men  roectest,  both  for 
thdr  age,  diacretien,  and  wisdomes;  and  of 
these  is  one  yearly  chosen  which  Is  called  the 
Treasurer,  or,  in  some  houses,  Penaioner,  who 
recei«eth  } early  the  pension  money,  and  there- 
with discharges  such  chargea  as  above-written ; 
and  of  the  receipt  and  payment  of  the  same 
u  yearly  accountable. 

"  Utter-barresters  are  such,  that  for  their 
learning  and  continuance,  are  called  by  the 
said  Readers  to  plead  and  argue  in  the  said 
hoiMt  doubtful  cases  and  questions,  which, 
among  them,  are  called  Motes,  at  certain 
times  propounded  and  brought  in  before  the 
said  liencbers  or  Readers;  and  arc  called 
Utter  barresfeers,  for  that  they,  when  they 
argue  the  said  Motes,  sit  uttermost  on  the 
formes,  which  they  call  the  Barr;*  and  this 
degree  ia  tiie  chiefest  degree  for  learners  in 
(he  house,  next  the  Benchers ;  for  of  these  be 
cboscR  and  made  the  Readers  of  all  the  inns 
of  chancery ;  and  also  of  tlie  most  ancitnt  of 
thieae  ia  one  elected  yearly  to  rcait  amongst 
them,  who  after  his  reading  is  called  a 
Bencher,  or  Reader. 

"  All  the  reaidHe  of  learners  are  caFed  In* 
ner-barrealers,  ^  which  are  the  youngest  men, 

•  This  term  is  also  used  with  refenence  to 
the  Courts  at  Westminster. 

i»  '<  Student*'  and  ^  inner  barrester"  are 
used  as  synonymoiis  terms  in  "  Orders  for  the 
GovernmoRt  of  the  Inns  of  Court,  established 
by  commaftd  of  the  Qtitcn-'s  Majesty,  with  the 


that,  f«»r  lack  of  learniug  and  CKitiattance,  an 
not  able  to  argue  and  reason  in  their  i^lote« ; 
nevertheless  whensoever  anv  of  the  said  Moios 
be  brouj^t  in  before  any  or  the  said  Beocheri, 
then  two  of  the  said  Inner-lmrresters,  sitting 
on  the  same  forme  with  the  Utter-barresters. 
doe,  for  their  exercises,  recite  by  heart  the 
pleading  of  the  same  Mote  case  in  Law-french; 
which  pleadiog  is  the  declaration  at  lar^  of 
the  said  Mote-case ;  die  orc  of  them  takio^ 
the  part  of  the  plaintiff,  and  the  odwr  the  part 
ofthedefeBaaRt."^ 


THB  EDITOR'S  LETTER  BOX. 

We  cannot  nndertake  to  state  the  comparatite 
merita  of  the  two  works  mentioned  by  "  As 
Articled  Clerk«"  We  can  only  say  that  the 
older  work  possesses  greater  authority,  boi 
the  other,  we  presume,  carriea  the  law  dovs 
to  a  more  recent  period. 

We  are  informed  that  the  honra  of  attead- 
aoce  at  the  Master's  of  the  Conunon  U« 
Courts  to  tax  costs  until  the  dUt  August,  are 
as  follow  :-»ln  the  Queen'i  Bench  on  Tors- 
days,  Thursdays,  and  Fridays,  from  11  till  3 
o'clock,  and  oh  the  other  days  from  1  till  3| 
in  the  Ctmmoii  Pteas  and  Ejtcheqver  of  Plea/ 
on  Tuesdays,  Wednesdays,  Tbiirsdays,  asd 
Fridays,  from  11  till  3,  and  on  other  days  fron 
1  till  3.  The  office  door  is  closed  at  thrte, 
but  the  Master  remains  if  there  be  any  pcnoas 
in  attendance  requiring  their  coats  to  be  taxe4 

The  Quarterly  Digest  of  all  reported  Cases 
in  all  the  Couria  during  the  last  tbrete  moatH 
will  be  pulilished  on  Saturday  next. 

The  letters  of  "Zenas;"  fe.  P.,  and  "Lec- 
tor;*' shall  be  attejided  to* 

advice  of  Her  Privy  Councill  and  the  Justices 
of  Her  Bench  and  tJie  Common  Place  at  Weit- 
minster,  £.  16  El'ui.  1674."  Cod.  Nig.  Line 
Inn,  v.  181 ;  Reg  Uosp.  Med.  Temp.  112  a  ; 
Dvgd.  Grig.  Jurid.  312.  And  sec  3  Rot.  ParL 
56  a,  5!J3  a. 

c  Waterhous,  Forteacatns  lUustratoi^  or 
Comment,  on  Fortescue,  643,  544.  Thi«  re- 
turn describta  the  mode  of  study  and  the 
course  of  living  at  the  inns  of  court  with  con- 
siderable minuteness  it  has  no  date,  but  as 
Dai'On  was  Lord  Keeper  in  the  reign  of  Eliza- 
beth, the  statement  must  have  been  drawn  ap 
in  the  latter  |>art  of  the  reign  of  Henry  Viil. 

"John  Hill  brought  action  on  the  csae 
against  Gyddy,  and  recited  that  be  was  sa 
uttc^4)Hrresler  learned  in  the  law  (erudite  is 
Itt  ley  vtter-barrester)  and  practised  it,  and  by 
his  knoivledge  gained  lua  living."  2  Ander- 
son, 41.  Therefore,  at  the  time  this  actios 
u-as  commenced,  whidi  appears  from  Moore, 
696,  to  have  been  in  T.  33  Eliz.  (1591),  m 
had  not  ceased  to  be  an  utter- barrister,  thoss^b 
he  had  become  a  reftder.  As  Hill  was  called 
to  be  Serjeant  in  November,  l59->,and  the  viit 
of  error  was  not  argued  till  1596,  tlua  tsaso^- 
toes  called  SerJeaiU  HiH'a  case,  Pdiyier»  6di 
2  UolL  Rep.  lid. 
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■  "  Qnod  magifl  ad  Nos 

Pertinet,  et  nescire  malum  eat,  agitamus. 


HORAT. 


THE  LAW  OP  EVIDENCE. 


FRBSTTHFtlVB  FBOOF. 

Thb  vaat  field  of  the  Law  of  Evidence  has 
been  much  narrowed  by  the  several  recent 
Btatutea  of  Hmitation  and  prescription ;  but 
it  is  important  to  consider  the  doctrines  of 
presumption  as  applicable  to  titles,  and  in 
what  cases  particular /ac/«  are  presumed  to 
exist,  and  the  evenis  which  after  a  given 
time  are  presumed  to  have  happened. 

When  the  fact  itself  cannot  be  proved, 
that  which  comes  nearest  to  the  proof  of 
the  fact  is,  the  proof  of  the  circumstances 
that  necessarily  or  usually  attend  such  a 
fiict,  and  these  are  called  presumptions,  and 
not  proofs/  for  they  stand  instead  of  the 
proofs  of  the  fact  till  the  contrary  be  proved; 
but  presumptions  may  be  repelled  by  con- 
trary presumptions.^ 

Lord  Coke  distinguishes  presumptive 
proof,  by  which  he  says  juries  are  often 
induced,  into  —  l.  Violent  presumption, 
which  amounts  to  plena  prohatio  ;  as,  if  one 
be  stabbed  in  a  house,  and  a  man  be  seen 
running  out  of  it,  with  a  knife  bloody,  and 
none  else  in  the  house.  2.  Prasumptio  pro- 
habiUsy  which  moves  a  little.  3.  Prasumptio 
ievk,  which  moves  not  at  all.^ 

We  shall  first  consider  the  cases  of  pre- 
sumption as  applicable  to  titles. 

Possession  of  land  for  twenty  years  ^ 
being  evidence  of  a  fee,  it  is  held  that  such 


•  Gilb.  Law  Ev.  303. 
^  1  Marsh.  68. 

«  Co.  Liu.  6. 

*  Denn  v.  Bernard,  Cowp.  595. 

VOL.  XXII.- -NO.  670. 


possession  must  be  evidence  of  all  that  id 
necessary  to  support  and  perfect  the  title  to 
an  estate  in  fee.  Long  enjoyment,^  there- 
fore, under  a  title,  which  could  only  be  by 
record,  is  strong  evidence  from  which  a  jury 
may  presume  the  record  to  have  existed, 
whether  it  be  a  grant  from  the  crown 
within  the  time  of  legal  memory,  or  even  ^ 
an  act  of  parliament.  But  presumptions 
must  have  grounds  on  which  to  stand :«  and 
to  warrant  a  presumption  from  length  of 
time,  the  possession  must  have  been  ad- 
verse, and  under  the  eye  or  with  the  know« 
ledge  ^  of  those  who  were  immediately  in- 
terested in  resisting  it,  and  capable  of  grant- 
ing the  right  to  it.  For  though  the  infer- 
ence is  drawn  for  the  purpose,  and  from  a 
principle  of  quieting  the  possession,*  not 
from  a  belief  or  supposition  that  the  instru- 
ment inferred  actually  existed;  yet  there 
must  be  something  from  which  the  inference 
is  to  arise :  there  must  be  a  potential  exist- 
ence on  which  to  raise  the  presumption  of 
an  actual  existence. 

Where  a  lease  is  proved,  and  it  is  also 
shewn  that  the  claimant  has  received  rent 
within  twenty  years,  this  infers  a  seisin  in 
fee,  and  throws  it  upon  the  opposite  party 
to  shew  that  the  lease  is  subsisting.  And 
Eyre,  B.,  held  that  where  rent  is  received 
without  any  proof  of  a  lease,  this  is  also 
primd  facie  evidence  for  the  plaintiff,  and 


e  3  T.  R.  157 ;  7  T.  R.  492  j  Roe  v.  Ireiand, 
11  East,  280. 
t  Farcar's  Case,  Skin.  78. 
s  Goodiiile  v.  Chandot,  2  Burr.  1072^ 
h  Daniel  v.  North,  11  East,  372. 
»  Eldridge  v.  Natt,  Cowp.  214, 
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obliges  the  defendant  to  shew  that  it  b 
cither  a  quit  rent,  or  that  the  term  is  onex- 
pircd> 

Adverse  possession  for  a  shorter  period 
than  twenty  years,  though  it  be  not  of  itself, 
without  other  evidence  to  support  the  right, 
a  sufficient  ground  on  which  to  presume  a 
grant,  may  yet  be  used  as  presumptive  evi- 
dence of  a  ticenee.  Indeed,  for  the  further- 
ance of  justice,  presumptions  will  be  made 
in  favour  of  a  rightful  possession,  with  re- 
gard to  time. 

Where  trustees  ought  to  convey  to  the 
beneficial  owner,  it  will  be  presumed  that 
they  iMve  conveyed  accordingly ;  or,  where 
the  beneficial  occupation  of  an  estate  by  the 
])ossessor  (under  an  equitable  title)  induces 
a  probability  that  there  has  been  a  convey- 
ance of  the  legal  estate  to  the  person  who 
is  equitably  entitled  to  it,  a  conveyance  of 
the  legal  estate  may  be  presumed.  But  if 
it  appear  in  a  special  verdict  in  ejectment 
that  such  a  term  is  still  outstandiifg  in  a 
trustee,  who  is  not  joined  in  bringing  the 
ejectment,  the  cestui  gue  use  etmnot  re* 
cover.i  The  jury  may  jiresume  an  old  ua- 
satisfied  tei^m  surrendered  to  'the  ceslvi  gits 
use,  in  order  t9  ^ubstaiUiale  a  lease  osecutedN 
by  him.*  And  in  the  case  of  a  pkin  jtrint, 
where  the  tri^tees  were  directed  to  convey 
to  a  devisee  on  hjs  attfiming  twenty*obe, 
the  jury  may  be  direct;ed  to  pres^ime  a  con- 
veyance at  any.  tim«  afterwards,  though 
considerably  less  thai^  iwentg  years  J^ 

The  exiatence  ojf  a  grant  being  inferred 
from,  usage,  it  loilows  aa  a  eoroUary,  that 
the  same  usage  m^st  determine  the  extent 
of  it.  We  know  the  right  only  as  we 
collect  it  from  tbe  c^^joymcat,  ai»d  there- 
fore the  enjoyment  must  be  the  measure  of 
it.  Hence,  if  a  right  to  water  is  presumed 
from  an  enjoyment  of  twenty  years,  it  can 
only  be^to  so  much  ^-h<is  l)een  appropriated 
during  that  pc^iod*^  &>>  where  a  building 
havjLug  hsfffi  u^  for  twenty  years  as  a 
malt,-j^u^^,  M^as  aj^erwjards  converted  into 
a  dwelling-house,  it  washolden  to  be  en- 
titled only  t9  the  same  degree  of  light  in 
its  new  ^state^  whic^i  it  hud  in  its  former 
state  ;p  so  that  the  o,wn^  oif  the  adjoining 
ground  might  la wfi^lly  .-er^pt  a  wall  which 
preveoled  the  adn^saio^  of  sufficient  light 


for  domestic  purposes,  if  what  was  still 
admitted  were  enough  for  the  making  of 
malt. 

Length  of  time  affords  the  same  ground 
of  presumption  in  the  case  of  incorporeal,  as 
of  coqioreal  hereditaments 

Thus,  an  t^nint^rfi^pted  enjoyiBent  of  an 
easement  for  twenty  years  or  upwards  is  con- 
sidered as  evidence  of  a  right  of  enjoyment ; 
that  is,  as  evidence  from  which  a  jury  may 
presume  a  conveyance  or  agreement ;  as  in 
an  action  on  the  case  for  obstriictkig  light,^ 
or  in  the  case  of  a  market  regularly  kept 
above  twenty  years,'  or  in  the  case  of  ad- 
verse enjoyment  of  a  way  for  upwards  of 
twenty  years,  without  any  thing  to  qualif j 
or  explain  it.*  So,  a  faculty  from  the 
ordinary  may  be  presumed  from  k>ng  nn- 
interrupted  usage  of  a  pew  in  a  church, 
claimed  as  appurtenant  to  a  messuage.^ 

A  defendant  in  trespass  cannot  plead,  hj 
way  of  justification,  that  he  was  possessed 
of  a  right  of  common  over  the  locus  u  quo, 
under  a  deed  of  grant  by  a  former  owner, 
alleged  to  be  since  k)st  or  destroyed  bj 
accident  and  length  of  time,  and  therefore 
not  proffered  in  court,  of  which  the  date 
and  names  of  the  parties  are  unknown.' 

l*he  enjoyment  of  an  easement,  as  of 
right  for  twenty'  years  next  before  the  com- 
mencement of  the  suit,  within  the  statute 
2  &  3  W.  4,  c.  7 1 ,  means  a  continuous 
enjoyment  as  of  right  for  the  twenty  years 
next  before  the  commencement  o^  the  suit 
of  the  easement,  as  an  easement  without 
interruption  acquiesced  in  for  a  year.  It  is, 
therefore,  defeated  by  unity  of  possession 
during  all  or  part  of  the  twenty  years.^ 

Where  lights  had  been  opened  and  en- 
joyed without  interruption  for  above  twenty 
years,  during  the  occupation  of  the  opposite 
premises  by  a  tenant ;  that  will  not  conclude 
the  landlord  of  such  opposite  premises, 
without  evidence  of  his  knowledge  of  the 
fact,  which  is  the  foundation  of  presuniiog 
a  grant  against  him ;  and,  consequently, 
will  not  conclude  a  succeeding  tenant* ho 


k  Harper  v.  Brock,  3  U'ooddes.  333. 
1  Gootltitle  i\,  Otceti  v.  Jones,  7  T.  R.  47. 
w  Doe  d.  Duieerotan  v.  &f  bourn,  7  T.  U.  2. 
n  England  v.  Slnde,  4  T.  A.  ()82. 
o  fifnlrg  v.  Shmr,  6  East,  208. 
p  Mitrlin  v.  Gud'e,   1   Camp.   N.  P.  320 
Chandler  v.  I^h^rnqmn,  3  Cuinp.  80. 


%  Leteh  V.  /V/<v»,  2  Saund.  by  WilKamf,  175, 
M. ;  Dut^ifl  V.  if^iltftn.  Id,  $  i}artHn  f.  Vpt^tf 
H/id.,  and  3  T.  R.  15!>. 

'  Uoteri»/i  V.  Heti,\  Bos.  &  Bu^l.  401 ; «"» 
3£a8t,301. 

•  Camphellv.  ^V.©»,  3  East,  294 ;  AV/*'/' 
V.  Simmers,  Bull  N.  P.  74  5  CVrr  t  Hent^h 
)S  VtvAW,  \2o± 

t  Ho^ert  V.  B'onh,  1 T.  JL  431, 1. ;  Gnfi^ 
V.  M'dihetrt,  5  r.  R.  296. 

»  Hrndu  V.  St'phrnsun,  10  Ejst,  55 

▼  Onlrg  v.  Curdnrr,  i  Mec.  &  Wcl«.  i^- 
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was  in  possession  under  such  landlord  from 
building  up  against  such  encroaching  lights.^ 
Uninterrupted  possession  of  a  pew  in  the 
chancel  of  a  church  for  thirty  years  is  pre- 
sumptive evidence  of  a  prescriptive  right  to 
the  pew  in  an  action  against  a  wrong- doer, 
but  that  presumption  may  be  rebutted  by 
proof  that  the  pew  had  no  existence  thirty 
years  ago.' 

The  following  cases  relate  to  arrears  of 
annuity  and  rent : — 

If,  in  an  action  of  covenant  for  arrears  of 
an  annuity,  the  defendant  plead  a  release, 
lust  by  time  and  accident,  and  to  induce  the 
jury  to  presume  a  release,  show  that  the 
annnity  was  not  paid  for  geventeen  years, 
and  that  the  plaintiff  had  borrowed  money 
of  the  grantor  of  the  annuity,  and  regularly 
paid  him  interest,  without  setting  off  the 
annuity  :  the  jury  ought  not  to  find  for  the 
defendant,  unless  they  are  satisfied  that 
there  is  fair  grotmd  for  supposing,  that,  at 
some  particular  period  during  the  seventeen 
years,  the  plaintiff  actually  executed  a  re- 
lease of  the  annuity ;  and  to  rebut  the  pre- 
suncption  of  such  a  release,  the  jury  must 
look  at  the  situation  of  the  parties,  and 
take  into  their  consideration  the  circum- 
stances of  the  plaintiff  being  a  near  relative 
of  the  grantor  of  the  annuity,  having  large 
expectations  from  him,  and  the  grantor 
being  a  very  old  man,  peremptory  with  his 
relatives,  and  very  attentive  to  his  pecu- 
niary concerns.^ 

If  a  man  gives  a  rece4)t  for  the  last  rent, 
the  former  is  presumed  to  be  paid,  because 
he  is  suppcised  fh^  to  receive  and  take  in 
the  debtB  of  the  longest  standing ;  especially 
if  the  receipt  be  in  full  of  all  demands, 
then  it  ia  plain  there  were  no  debts  standing 
out.  And  if  this  be  under  hand  and  seal, 
the  presumption  is  so  violent,  that  the  law 
admits  of  no  proof  to  the  contrary.* 

We  shall  now  advert  to  the  cases  In 
which  certaiii  fects  and  events  are  presumed 
to  {iRve  occurred  or  happened. 

Ihus  the  fact  of  the  birth  of  a  child 
during  a  lawful  marriage,  is  primd  facie 
evidence  of  its  legitimacy.  But  if  there  has 
been  a  divorce,  d  mensd  et  tkoro,  a  child 
bom  afterwards  (as  a  year  after  the  sen- 
tence, &c.)  is  presumed  to  be  illegitimate." 

Where  the  ancestor  died  aeised,  leaving 

^  Dumei  V.  Nftrt/t,  1 1  East,  372. 
»  Grffiih  y.Mutikewt,  6  T.  R  29$. 
y  Bigg  V.  Rof»eri$,  3  Car.  &  P.  43. 
•    Co.  Litt.  373;  Gill);  Ev.  142, 
■  St,  Geffrg€4Utd'St,  Margaret  Parishes,  1 
Salk.  123. 


a  sod  «nd  daughter  infants,  and  on  the 
death  of  the  ancestor  a  stranger  entered^ 
and  the  son  soon  after  went  to  sea  and  was 
supposed  to  have  died  abroad  within  age, 
the  daughter  was  not  allowed  the  period  of 
twenty  years  to  make  her  entry  after  the 
death  of  her  brother,  but  only  ten  years  ^ 
more  than  twenty  years  having  on  the 
whole  elapsed  since  the  death  of  the  person 
last  seised.^ 

If  a  ship  has  been  missing,  and  no  tnte)- 
Itgencfr  received  of  her  within  a  reasonable 
time  after  she  sailed,  it  shall  be  prestmietl 
that  she  is  lost.^ 

Persons  once  in  being  shall  be  intended 
still  living,  if  the  contrary  is  not  proved;** 
but  where  no  account  can  be  given  of  them, 
this  presumption  of  the  duration  of  life^ 
ceases  at  the  expiration  of  seven  years  from 
the  time  they  were  last  known  to  be  Kving; 
a  period  which  has  been  fixed  by  analogy 
to  the  statute  of  bigamy,  I  Ja.  1,  c.  10, 
and  also  to  the  statute  next  following.* 

The  19  Car.  2.  c.  6,  rt-cites  that  "  persons 
for  whose  lives  estates  havtf  been  granted, 
have  gone  beyond  the  seas,  or  so  absented 
themselves  fot  many  years,  that  the  lesson^ 
and  reversioners  cannot  find  whetiier  such 
persons  be  alive  or  dead,  and  by  reason 
thereof  have  been  held  out  of  possession,  it 
is  therefore  provided,  that  Sf  such  person  or' 
persons,  for  whose  life  or  lives  such  estates 
have  been  or  shall  be  granted  as  aforesaid, 
shaU  remain  beyond  the  seas,  or^elsewhere 
absent  themselves  in  this  realm,  by  the' 
space  df  seven  yeatB  together,  and  no  sufii*' 
cient  and  evident- proof  be  made  of  the  life' 
or  lives  of  such  person  or  persons  respec- 
tively, in  any  action  commenced  for  reco- 
ivery  of  such  tenements  by  the  lessors  or  re- 
'versioners ;  in  every  such  case  the  person  or 
persons  upon  whose  life  or  livies  such  estate 
•depended  shall  be  accounted  as  naturally 
]dead ;  and  in  every  action  brought  for  the 
recovery  of  the  said  tenements  by  tho 
lessors  or  reversioners,  their  heirs  or  as- 
signs, the  judges,  before  whom  such  actioa 
shall  be  brought,  shall  direct  the  jury  to, 
give  their  verdict,  as  if  the-  person  so  re- 
maining beyond  the  seas, ,  or  otherwise.  iJ)- 
senting  himself,*  were  dead."  * 

In  the  case  of  an  ejectment,^  wKere  thei 
^arty  seised  in  fee  made  please  iu'reversioa 


'   *>  Doe,  d.  Francis  y.  Jesson,  6  East,  80;  S. 

C.  2  If^mith,  236. 

\   «  Green  v.  Di'own,  2  Str.  1199. 

*  Throgmerton  v.  fTtriton,  2  Ro.  Rep.  461 ; 
fFihon  v.  Hudtires^  2  East,  312. 

•  f)o^,  v.  Jcsson,  6  East,  80;  Hopewell'^, 
OefsiMff,  2  Camp.  1 13. 
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^Q6  Law  of  Evidence. — Lauyof  Joint  Siock  Companies.--  Property  La^eyet* 

fox  ninety-nine  years,  to  commence  after 
the  death,  or  other  sooner  determination  of 
the  estates  of  a  father  and  soo,  who  had 
then  a  lease  in  possession  for  ninety- nine 
years,  if  they  or  either  of  them  so  long 
lived.  The  plaintiff  proved  the  death  <rf  the 
son;  but,  as  to  the  father,  the  proof  was, 
that  he  had  been  reputed  dead,  and  nobody 
had  heard  of  him  for  fifteen  years  last  past. 
Upon  an  objection  that  this  last  proof  was 
insufficient ;  it  was  holden  clearly  by  Holt, 
C.  J.,  upon  the  perusal  of  the  above  sta- 
tute, that  this  case  was  within  it,  as  the  lessor 
of  the  plaintiff  had  a  term  in  reversion  in 
the  lands,  and  so  was  a  reversioner  within 
the  very  letter  of  the  statute ;  and  he  held, 
that  a  remainder-man  was  within  the  equity 
of  that  law.' 

.  By  another  statute  bearing  on  this  sub- 
ject, the  6  Ann.  c.  18,  it  is  recited  that 
persons  as  guardians  and  trustees  for  infants, 
husbands  in  right  of  their  wives>  &c.>  hav- 
ing estates  or  interests  determinable  upon 
life  or  lives,  have  continued  to  receive  the 
rents  and  profits  after  the  determination  of 
flieir  estates  or  interests^  and  it  is  therefore 
enacted  that  "  any  person  claiming  any 
estate  in  remainder,  reversion,  &c.,  upon  affi- 
davit that  he  hath  cause  to  believe  that  the 
tenant  for  liifeis  dead,  and  that  the  death  is 
concealed,  may  once  a  year  have  an  order 
from  the  Great  Seal  for  the  production  of 
such  person;  and,  upon  the  guardian,  trus- 
tee, &c.,  refusing  or  neglecting  to  produce 
iiuch  person,  he  shall  be  taken  to  be  dead, 
and  the  remainder- man  or  reversioner  shall 
^ter  upon  the  estate  in  like  manner  as  if 
such  person  were  actually  dead." 


THE  LAW  OF  JOINT  STOCK 
COMPANIES. 

JOINT  STOCK  BANKS. 

Wb  have  very  recently  collected  the  cases 
relating  to  suits  by  and  against  Joint  Stock 
Banks,  see  21  L.  O.  19,  129,  372,  and 
dnte,  p.  18 ;  we  now  add  the  followii^. 
*  In  an  action  by  a  banking  co-partnership, 
sning  under  the  provisions  of  the  7  Geo.  4. 
c.  46,  the  declaration  commenced  "  W.  C, 
manager  of  a  certain  joint  stock  society,  &c., 
who  has  been  duly  named  and  appointed 
plaintiff."  This  was  held  not  sufficient, 
without  alleging  that  he  was  named  such 
manager  in  pursuance  of  the  act.  Christifln 
v.  Peart,  9  Dowl.  291. 


INniGTMBNT. 

A  joint  stock  company  is  liable  to  be  in^ 
dieted  for  breaches  of  duty,  such  as  the 
non-repair  of  bridges,  which  it  is  their  duty 
to  repair.  This  was  decided  by  Mr.  Baron 
Parke  in  the  following  case.  '*  There  are  in- 
stances oi  coiporations  aggregate  being  in- 
dicted for  non-repair  of  bridges  and  roads,  m- 
tione  lenura.  The  only  difficulty  is  as  to  how 
they  are  to  appear.  If  the  indictment  were 
in  the  Court  of  Queen's  Bench,  they  would 
appear  by  attorney;  but  the  question  is, 
whether  they  can  qipear  by  attorney  here. 
At  present,  1  see  no  other  way  than  by  re- 
moving the  indictment  by  certiorari,  and 
the  company  pleading  in  the  Court  of 
Queen's  Bench  by  attorney.  There  is  no 
doubt  that  an  indictment  lies  against  a 
company,  if  they  will  not  do  their  dnty. 
They  have  no  person,  and  must  appear  by 
attorney.  Whateley — They  might  be  com- 
pelled by  mandamus,  Parke,  B. — They 
may  also  be  indicted ;  and  it  seems  to  me 
thjit  they  must  also  have  a  certiorari,  and 
appear  by  attorney;  or  if  they  do  not,  there 
may  be  a  distress  ad  infinitum.  Reg.  v.  The 
Birmingham  and  Gloucejster  Railway  Com- 
pany, 9  C.  &.  P.  469. 


THE  PROPERTY  LAWYER.* 


^  Holman  v.  Eaton,  Garth.  246. 


FORCHASS  OF  STOCK, 

Whbrb  a  purchase  is  made  by  a  parent  m  the 
name  of  a  child^  the  presumption  is  that  it  is 
made  as  an  advaucement>andthe  oJiMof  proving 
a  trust  attaches  on  the  other  side,  and  the 
fact  of  the  parent  remaining  in  possession, 
is  insuflScient  to  rebut  the  presumption,^  al- 
though there  are  conflicting  cases  as  to  this 
last  point.  This  rule  has  lately  involved  cir- 
cumstances interesting  to  the  profession,  as 
arising  on  some  stock  purchased  by  horA 
Stoweli,  in  the  name  of  his  only  son,  Mr.  Scott, 
who  has  thus  added  another  name  to  the  lon^ 
list  of  eminent  lawyers,  whose  dealinss  wi£ 
their  property  have  had  to  be  construed  by  the 
Courts.  The  judgment  of  I^rd  Lifngd*tU, 
M.  R.,  displays  his  accustomed  care  and  ability, 
and  we  shall  extract  a  portion  of  it,  both  as 
illustrating  the  law  on  this  point,  and  as  con* 
taining  the  important  parts  of  the  case.  The 
representatives  of  Lord  Eidon  were  among  the 
claimants. 

"  That  contemporaneous  acts,  and  even  con- 
temporaneous declarations  of  the  parent,  may 
amount  to  such  'evidence,  has  often  been 
decided.  Subsequent  acts  and  declarations 
of  the  parent  are  not  evidence  to  support  the 
trust,  although  subsequent  acts  and  declara* 

a  Finvh  v.  Finch,  15  Ves  43. 
^  Tuphr  V.  Tuylnr,  \  Atk>  386  ;    Dyer  r, 
Pycr,  \  Watk.  on  Cop.  277. 
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tjons  of  the  child,  may  be  so ;  but  f^cneraliy 
speaking,  we  are  to  look  at  what  was  said  and 
done  at  the  time.  In  this  case,  the  only 
evidence  shewing  what  was  done  at  the  time, 
is  that  of  Mr.  Addison,  who  says  that  Lord 
Stowell  was  in  the  habit  of  going  to  the  bank- 
ing-house of  Child  &  Co.,  when  he  had  surplus 
money  to  lay  out,  and  that  on  such  occasions, 
acoDTersation  of  this  sort  usually  occurred,  viz., 
after  mentioning  that  he  had  some  spare 
money  to  lay  out,  he  would  say,  partly  as  if 
deliberating  to  himself,  and  partly  as  if  speak- 
inf(  to  witness,  '  What  shall  I  buy  ?  I  have 
some  idea  of  buying  the  stock  in  my  son's 
name,'  and  aiter  hesitating  and  considerinjr  for 
a  short  time,  he  would  add,  '  Well,  I  think  I 
will  buy  it  in  my  son's  name,'  or  he  used  ex- 
pressions to  that  effect,  llie  witness  then 
proves  the  stock  to  have  been  purchased  by 
the  directions  of  Lord  Stowell  in  his  son's 
name;  and  leaving  it  to  be  supposed  that  the 
vague  language  he  has  dcscnbed  was  em- 
ployed on  tne  several  occasions  of  those  pur- 
chases, he  says  it  was  understood  by  the  bank 
that  the  stock  was  to  be  held  by  the  son  at  the 
entire  and  absolute  disposal  of  the  father. 
This  understanding  is  not  material,  as  we  are 
to  consider  what  it  is  of  which  the  facts  are 
evidence ;  and  I  am  of  opinion  that  the  species 
of  deliberation  which  was  manifested  by  Lord 
2>towell,  and  supposing  it  to  have  occurred  on 
every  occasion  of  transfer,  affords  no  evidence 
whatever  that  he  intended  his  son  to  be  a 
trustee  of  the  stock.  I  cannot  suppose  him  to 
have  been  ignorant  of  the  legal  efiect  of  buying 
the  stock  in  the  name  of  his  son ;  and  it  seems 
much  more  probable  that  any  hesitation  which 
be  evinced  was  occasioned  by  a  deliberation 
whether  he  should  or  not  make  an  advance- 
ment for  his  son,  than  by  a  deliberation  whe- 
ther he  should  or  not  make  his  son  a  trustee 
for  him,  at  a  time  when  he  had  other  stock 
standing  in  his  own  name,  and  in  which  it 
doe«i  not  appear  that  any  convenience  could 
be  obtained  by  making  his  own  son  a  trustee  for 
him  of  part  of  the  stock  of  which  he  was  the 
owner.  As  far  as  acts  strictly  cotemporaneous 
appear,  there  does  not  appear  to  be  any  thing 
to  maiUfest  an  intention  to  make  the  son  a 
trustee  for  the  father.  The  circumstance 
that  the  son  was  adult  does  not  appear  to 
me  to  be  material.  It  is  said,  that  no  estab- 
lishment was  in  contemplation,  and  that  no 
necessity  or  occasion  for  advancing  the  son 
had  occurred,  but  in  the  relation  between 
par'snt  and  child,  it  does  not  appear  to  me  that 
an  observation  of  this  kind  can  have  any 
weight.  The  parent  may  judge  for  himselt, 
when  it  suits  his  own  convenience,  or  when  it 
will  be  best  for  his  son^  to  secure  him  any 
benefit  which  he  voluntarily  thinks  fit  to  be- 
stow upon  him ;  and  it  does  not  follow  that  be- 
cause the  reason  for  doing  it  is  not  known, 
there  was  no  intention  to  advance  at  all.  But 
then  it  is  said  that  the  powers  of  attorney, 
which  enabled  the  father  or  the  father's  banker 
to  receive  the  dividends,  though  not  strictly 
cotemporaneous,  followed  so  soon  upon  the 
transfers,  as  to  shew  that  they  were  part  of 
the  same  tiMMaction.    In  none  of  the  cases 


does  it  appear  that  Mr.  Scott  knew  of  the 
transfers  at  the  time  when  they  were  made ; 
in  two  of  the  cases  it  does  not  appear  that 
he  knew  of  the  transfers  until  the  tunes  when 
he  executed  the  powers  of  attorney ;  but  in 
oue  of  the  cases  he  had  attended  at  the  bank, 
and  himself  received  the  dividend  warrant, 'and 
consequently  knew  of  the  transfer  before  he 
executed  the  power  of  attorney ;  he  then  per- 
mitted his  father,  who  was  present,  to  deal 
I  with  the  dividend  as  he  pleased.  These  cir- 
cumstances are  not  conclusive,  but  they  ap. 
pear  to  me  to  make  it  probable,  that  at  th^ 
time  when  the  transfers  were  made,  liord 
Stowell  intended  that  the  ^vidends  shoulcl  be 
received  by  himself.  Whenever  that  intention 
was  formed,  Mr.  Scott  acquiesced  in  it.  Bui 
supposing  that  the  demand  of  the  powers  of 
attorney  afford  evidence  of  Lord  Stowell's 
intention  at  the  times  of  the  several  transfers, 
I  am  of  opinion  that  it  cannot  thence  be  de- 
duced that  Lord  Stowell,  at  the  same  times, 
intended  his  son  to  be  a  mere  trustee  for  him; 
Consider  the  situation  in  which  they  stood,—* 
the  son  unmarried,  living  in  the  house  of  his 
father,  and  wholly  maintained  by  him,  having 
future  expectations  from  another  source,  but 
no  present  maintenance  except  from  hia  father, 
and  having  very  great  future  expectations  fromi 
his  father's  large  property ;  and  then  considei* 
what  the  father  could  mean  bv  transferring 
sums  of  stock  into  the  name  of  his  son,  with 
an  intention  to  receive  the  dividends  himself. 
It  is  clear  that  he  meant  to  continue  to  main- 
tun  bis  son  ;  it  is  probable  that  if  he  had  meant 
only  a  contingent  provision  in  the  event  of  the 
son  surviving  him,  he  would  have  made  8 
transfer  into  the  joint  names  of  himself  and  his 
son,  for  this  would  have  given  the  absolute 
power  over  the  stock  to  the  survivor ;  if  he  had 
intended,  notwithstanding  the  transfer  to  the 
son,  to  retain  the  absolute  dominion  in  himself; 
it  is  probable  he  would  have  taken  care  to 
extena  the  power  so  as  to  enable  himself  td 
sell  and  transfer;  but  it  is  scarcely  to  be  con- 
ceived why  he  should  make  any  transfer  at  all, 
if  he  intended  the  son  to  have  neither  any  pre- 
sent interest  in  the  stock,  nor  any  power  over 
it,  nor  any  future  benefit  of  any  kind  from  it. 
It  seems  to  me  to  l)e,  if  not  a  necessary,  yet 
an  extremely  probable  inference  from  the  cir- 
cumstances, that  the  father  intended  to  make 
the  son,  to  the  extent  of  these  transfers,  secure 
for  the  future ;  but  at  the  same  time  intended 
to  make  the  son,  for  the  present,  dependent 
upon  himself  for  his  support ;  that  although  he 
adopted  a  mode  of  proceeding  which  gave 
power  to  the  son  to  revoke  the  letters  of  attor- 
ney, and  sell  the  stock,  yet  he  relied,  and  rea- 
sonably, upon  Ids  own  parental  influence,  upon 
the  habitual  deference  of  his  son,  and  upon  the 
conformity  to  his  own  will  which  he  might  ex- 
pect, in  a  son  who  had  so  much  to  expect  from 
nim,  that  no  improper  advantage  would  be 
taken  of  the  power  which  the  son  obtained  by 
the  transfer ;  and  so,  in  fact,  the^  went  on ; 
the  son  was  maintttned  by  the  father,  who 
continued  to  receive  the  dividends,  and  hia 
Lordship  decided  that  the  usual  presumption 
arose."    Sidmouth  v.  gidmouth,  2  Bea.  447. 
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busband  and  wife  were  liviog  apart  by  mutual  | 
consent,  under  a  dt*ed  of  separation.  It  ap- 1 
peared  that  the  grandmother,  by  whom  the  ^ 
children  were  supported,  would  cease  to  main- ' 
,  tain  them,  if  the  mother  were  allowed  access.  ^ 
There  were  other  circumstances  affecting  the 
conduct  of  the  mother.  The  application  was 
refused. 

"  In  the  other  case.  In  re  Taylor,  a  wife  had 
left  her  home,  imputing  adultery  to  her  bus* 
band :  before  the  passing  of  the  act,  the  hus- 
band went  to  reside  in  France  with  his  children. 
The  wife  instituted  a  suit  for  the  restitution  of 
conjugal  rights,  and  that  suit  was  still  pending. 
A  petition  was  presented  to  the  Lord  Chan- 
celU)r  by  the  wife,  praying  that  such  of  the 
children  as  were  under  the  age  of  seven  might 
be  delivered  to  and  remain  with  her  up  to  that 
agCr  and  that  she  might  have  free  access  to  the 
others,  under  such  regulations  as  the  Court 
should  think  just.  The  wife,  at  the  sugKCStion 
of  the  Vice  Chancellor,  wrote  a  letter,  retract- 
ing the  charge  of  adultery. 

<*  The  Vice  Chancellor,  Sir  L.  Shadwell,  ob- 
served, that  the  mother  would  have  access  to 
her  children  if  a  restitution  of  conjugal  rights 
should  be  decreed  in  the  suit  which  was  still 
pending ;  that  decree  of  itself  inferring  access 
to  the  children.  His  Honor  doubted  very 
inoch  whether  the  act  was  meant  to  be  appli- 
cable to  a  case  where  the  husband,  bond  fide, 
before  the  presentation  of  any  petition  by  the 
wife,  had  removed  his  children  to  a  foreign 
country.  It  seemed  to  him  rather  to  be  in- 
ferred from  the  act,  that,  as  far  as  the  husband 
and  the  children  were  concerned,  their  resi- 
dence was  to  remain  the  same.  Before  making 
an  order,  directing  a  mode  of  access,  the  Court 
ought  to  be  reasonably  sure  that  it  could  carry 
its  sentence  into  execution ;  but  how,  in  this 
case,  could  it  make  its  order  effectual  ?  Upon 
this  ground,  and  because  the  suit  was  still 
pending  in  the  Ecclesiastical  Court,  the  peii- 
tion  was  ordered  to  stand  over,  with  liberty  to 
apply. 

"A  question  having  been  raised  as  to  the 
power  of  the   Vice  Chancellor  (who  is  not 
mentioned  in  the  act)  to  hear  the  petition,  bis 
Honor  decided,  that,  under  the  act  of  1813, 
(53  G.  3,  c.  24),  by  which  his  office  was  created, 
he  had  jurisdiction  in  the  matter;  also  inti^ 
mated  an  opinion,  that,  in  any  gross  case,  a 
power  was  given  by  the  act,  on  the  ground  of 
necessity,  to  make  an  order  of  access  ex  parte, 
'  Service  of  the  petition  on  the  solicitors  of  the 
husband,  or  at  his  counting-bouse  or  country- 
house,  was  ordered  to  be  deemed  good  service. 
'*  In  the  course  of  the  argument,  it  was  in- 
sisted, on  the  part  of  the  father,  that  the  legis- 
lature had  considered,  that  infants,  on  whom 
no  property  was  settled,  and  who  could  not 
therefore  be  wards  of  Court,  were  nevertbeless 
fit  objects  for  its  care  and  protection ;  that  the 
act  leaves  the  legal  right  of  the  father  exactly 
where  it  found  it ;  that  the  act  applies  equally 
Co  all  infants,  whether  wards  of  Court  or  not, 
and  yet  does  not  require,  or  even  enable,  the 
Court  to  do  any  thing  in  the  case  of  wards,, 
which  it  might  not  e^u  dly  have  done  before ; 


thai  the  Jnrifldictloa  existed  before  whhb 
narrower  limits,  but  the  principles  on  which  it 
was  exercised  were  equally  applicable  lo  other 
cases ;  and  now  that  the  jurisdiction  was  ea- 
larged,  there  could  be  no  change  of  the  pria- 
ciples. 

"  On  the  other  side  it  was  contended  that 
the  intention  of  the  legislature  waa  to  create  a 
right  in  the  mother,  to  which  the  Court  shonld 
give  effect  in  all  cases  of  separatioB  lietweeo 
husband  and  wife,  where  the  wife  had  not 
been  guilty  of  criminal  conduct ;  that  this  new 
right  must  be  enforced  equally  io  the  ca$e  of 
children  who  are,  and  children  who  are  not, 
wards  of  Court;  and  that  the  contrary  coa- 
struction  almost  contradicts  the  preamble^  by 
denying  that  it  has  made  any  alteration  in  tbe 
law  relating  to  the  custody  of  infanta." 

Mr.  Macpherson's  indtiatry  may  be  ap- 
preciated by  the  following  example  of  the 
research  he  has  made  into  the  pubUcatioos 
of  the  Record  Commiaaionen, — a  sonroe 
which  an  ordinary  author  would  probably 
not  have  conaulted  on  auch  a  sabject. 

''  Among  the  ancient  l)ills  in  Chancery,  pre- 
fixed to  VoL  1.  of  the  Calendar  of  Proceediafs 
in  Chancery  during  the  reign  of  Queen  Eliw- 
beth,  published  by  tbe  Record  Commissioa, 
may  be  found  at  p.  1,  a  complaint,  (a.  d.  1392) 
by  Thomas,  Duke  of  Gloucester,  that  be  bas 
been  ousted  of  the  possession  of  certain  landi, 
the  custody  of  which  had  been  committed  to 
him  by  the  King,  as  guardian  in  chivalry.    At 
p.  15,  (about  A.  D.  1422),  the  committee  of  t 
city  orphan  complains  that  the  infant,  hario; 
affianced  himselr  to  the  daughter  of  the  pliia- 
tiff,  has  t>een  drawn  away  by  his  own  moiber, 
and  is  detained  with  a  view  to  marry  him  lo 
another  person,  and  prays  that  the  infant  nay 
be  produced.^   At  p.  31,   (temp.  Hen.  6.),  a 
man  complains  that  W.  A.  broke  into  bis 
house  at  midnight  and  took  away  Aaoe,  bU 
daughter,  and  one  of  his  heirs,  being  within 
the  age  of  twelve  years  and  in  his  ward,  whou 
marriage  of  right  to  him  pertuned,  and  wedded 
her  against  the  will  of  him,  her  father,  and  all 
her  friends,  thereby  preventing  the  plsiDtilT 
from  having  the  profit  and  avail  of  her  mar- 
riage, for  which  he  might  have  had  two  handred 
merks  in  money.    At  p.  86,  (8  Edw.  4),  it  ap- 
pears that  two  mfant  wards  of  the  King  bciiifC 
detained  by  SirJamesHaryngtonandSirJobo 
Hudelston,  the  detainers  were  committed  to 
the  Fleet  by  the  Chancellor,  by  advice  of  tbe 
justices,  Serjeants  at  law.  the   attorney,  ud 
others  de  coMtito  domini  regii  in  the  £xt*beqaer 
Chamber.    All  these  cases  are  prior  to  tbe 
establishment  of  the  Court    of  Wards  wA 
Liveries.    No  inference  can  be  drawn  froai 
the  iiYeguIar  proceedings  of  ancient  tiioa* 
when  grievances  of  every  kind  were  preiied 
upon  the  Chancellor's  attention.    In  the  reijni 
of  Queen  Elizabeth,  (Calendar,  vol,  1.  P.  40^)' 
we  find  the  case  of  Higfon  v.   fForlj/ckc,  in 
which  a  messuage,  cottage,  and  land,  late  the 
estate  of  N.  R.,  deceased,  had- upon  his<'««' 
descended  to  R.  R.,  his  son,  a  mmor  \  ud  tin 
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ptainttff  filed  a  bil],  dfttmin^  to  be  hit  sruardian 
as  ujicle  by  Ibe  mother's  iide.  fn  the  case  of 
Hnberd  v.  PerU,  Ud.p  4I7)>  the  wardship  of 
an  infant  was  rlaimed  in  respect  of  two  closes 
of  land  held  of  the  plaintiff  by  knight's  service. 
There  are  also  several  bills  against  guardians 
in  socage  or  by  custom,  for  an  account  of 
iMiies  and  profits.  See  fValfwd  v.  A/0//,  a.  d. 
1590,  (Id.  p.  293) :  ShiKtp  v.  TV//,  a.  d.  1586, 
(Id.  p.  96) ;  SeweU  v.  BarretU  a.  d.  1694, 
(/£/.  p.  89).'* 

TRUTH  A  SUFFICIENT  DEFENCE 
FOR  LIBEL. 

To  the  Editor  of  the  Legal  Oiserver. 

Sir, 
I  uBSERVB,  from  some  extracts  in  your  pub. 
lication  taken  from  the  Report  of  the  Criminal 
Law  Commissioners,  that  these  gentlemen  have 
adopted  the  old  errors  which  ha?e  long  ren- 
dered this  branch  of  the  law  ridiculous.  No 
reason  can  be  advanced  that  will  bear  scrutiny 
for  supporting  a  system  which  declares  the 
truth  or  falsity  of  a  publication  to  be  a  matter 
of  indifiTerence.  The  mere  statement  of  the 
proposition  carries  with  it  its  own  refutation. 
The  preservation  of  the  public  peace  was  a 
reason  originally  assigned  by  knaves  that  they 
might  walk  scatheless  under  the  shield  of  an 
indictment.  The  fallacy  of  the  argument  which 
is  always  enlisted  in  support  of  the  present 
state  of  the  law  is  palpable.  If  e?ery  act 
which  had  an  indirect  tendencv  to  create  a 
breach  of  the  peace  were  to  oe  restricted, 
lociety  would  be  reduced  to  a  dead  point — a 
man  would  be  subjected  to  an  indictment  for 
uttering  sarcasm ;  yet  the  law  suffers  one  to 
call  another  a  rogue  and  a  liar  with  impunity, 
provided  no  damage  result  from  the  politeness. 

Judging  from  the  apparent  gravity  with 
which  this  subject  has  always  been  handled, 
one  would  conclude  that  this  personage  called 
the  "  Peace  "  was  a  Pagod ;  that  if  toppled 
from  his  pedestal,  would  bring  the  world  about 
<>ar  ears,  and  produce  chaos  again ;  when  it 
is  a  notorious  fact,  that  he  is  knocked  down  a 
thousand  times  a  day,  and  set  up  again  by 
the  police  magistrates  on  the  morrow,  to  be 
knocked  down  agaio  a  thousand  times  before 
QiKl>t>  ^vith  no  other  result  than  an  amerce- 
meut  of  five  shillings,  and  a  hearty  cuffing  to  a 
host  of  vagabonds  who  richly  merit  it. 

I  would  ask,  with  confidence,  if  the  con- 
sumption  of  spirituous  liquors  does  not  pro- 
duce more  breaches  of  the  peace  than  all  the 
other  causes  of  riot  put  together  ?  yet  no  one 
Itts  ever  suggested  a  prohibition  against  the 
Mle  of  gin.  It  is  impossible  to  deny,  that 
vdent  spirits  in  a  cask  are  in  themselves 
much  more  powerful  indirect  eadeavours  to 
«xcite  a  breach  of  the  peace,  than  a  printed 
description  of  the  misdomgs  of  a  rascal— they 
only  wait  to  be  drank,  ana  the  row  is  inevit- 
■We  from  some  quarter.  But  then  it  may  be 
««d,  that  the  benefits  that  spring  from  thci 
wie  of  spirits  more  than  countervail  any  evils 
inat  flow  from  it.    Admitting  this,  the  same 


may  be  said  of  a  libel,  but  with  more  tiiith. 
No  benefits  whatever  accrue  to  the  gin-drink- 
ing community;  but  an  immense  load  of  evil, 
physical  and  mental.  The  truth  is,  we  are  so 
wedded  to  our  legal  absurdities— their  subtle- 
ties, refinements,  and  wire-drawn  distinctions, 
become  so  palatable  when  once  imbil)ed,  that 
it  is  deemed  a  sacrilege  to  remove  a  stone  of 
the  moss-grown  edifice.  The  universe  is  re- 
plete with  causes  that  tend  to  a  fracture  of 
the  peace.  Why  not  cut  the  tongues  out  of 
the  ladies  who  traffic  at  Billingsgate  ?  They 
would  transact  their  affairs  effectively  without 
this  provoking  member,  and  their  husbands 
would  be  much  happier. 

Let  every  man  publish  what  be  pleases  of  his 
neighbour,  and  let  him  be  punished  if  it  be 
untrue,  and  may  be  injurious ;  and  confine  the 
question  to  twelve  men  in  a  box,  taking  all 
power  from  the  Judge,  except  to  sum  up  tha 
evidence.  The  peace  of  our  Lady  tlie  Queen, 
her  crown  and  oignity,  would  be  as  palmy  as 
ever,  and  society  would  be  benefitted  by  the 
exposure  of  rogues.  A  Subscribbr. 

[We  insert  this  letter,  but  cannot  concur  in 
the  writer's  opinions.    Ed.] 


SELECTIONS 
FROM  CORRESPONDENCE. 

8BARCHINO  FOR  JUDGMENTS. 

Sir, 
In  the  review  of  the  late  statutes  relating  to 
judgments,  at  p.  258,  ante,  a  material  point  as 
regards  notice  should  be  adverted  to ;  namely, 
that  the  2  Vice.  11,  protects  purchasers  with- 
out notice  against  judgments,  although  regis- 
tered in  pursuance  and  according  to  the  pro- 
visions of  the  late  statute  on  the  subject,  the 
old  law  as  to  this  being  still  in  force,  as  stated 
by  Sir  Edward  Sugden  in  his  elaborate  work 
on  Vendors  and  Purchasers.  Lector. 


I  have  read  the  paper  (p.  258)  on  searches 
for  judgments  after  1st  August,  1841.  May  I 
ask  whether  the  stat.  3  &  4  Vict.  c.  82,  s.  2, 
applies  to  stat.  2  &  3  Vict.  c.  11,  s.  2  ? 

ZSKAS. 

FThc  3  &  4  Vict.  c.  82,  recites  only  the  I  & 
2  Vict.  c.  110,  and  the  Ist  section  defines 
and  extends  the  provisions  of  the  recited  act. 
The  2d  section  we  have  quoted,  p.  259,  ante, — 
Ed.] 

LOCAL  AND  PERSONAL  ACTS, 

DBCIiARBD  PUBLIC  AND  TO  BB  JUDICIALLT 
NOTICED. 

4  &  6  Vict. 
[Continued from p,  300,  anteJl 

95.  An  act  for  regulating  legal  proceedings 
by  or  against  "The  Hull  flax  and  cotton  mill 
company.*' 

96.  An  act  to  enable  the  "  Scottish  Marine 
Insurance  Company^'  to- sue  aud  be  sued ;  and 
for  other  purposes.  ^ 
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97.  An  act  for  further  and  more  effectually 
re|)airin^  and  inaintainiujcr  certain  turnpike 
roads  in  the  counties  of  Roxburgh  and  Dudi- 
fri  -a. 

98.  An  act  for  more  effectually  widening 
and  improving  the  road  from  Wells  to  W^hi' 
brid;^e*  mth  a  road  thereout  to  Cheddar,  all  in 
the  county  of  Somerset. 

99.  An  act  for  iqore  effectually  repairing 
and  uHuntainiog  several  roads  leadiing  to  and 
from  the  town  of  Lradford,  in  the  county  of 
Wilts,  and  for  maintaining  a  bridge  aver  the 
river  Avon  at  Stokeford  in  the  said  coupty* 

100.  An  act  for  repairing  the  roads  leading 
from  H«*nley-upon-'l  hames  to  Culhain  bridge, 
and  to  the  Chancellor's  milestone  near  Mag- 
dalen bridge  in  the  county  of  Oxford. 

101.  Aa  act  for  repairing  the  road  from 
Blakedoivn  pool  in  the  pariah  of  Hagley  in  the 
county  of  Worcester  into  the-  borough  of  Bir- 
mingham in  the  county  of  Warwick. 

102.  An  act  for  repairing  the  turnpike  road 
from  Barnstaple  to  Qraunton,  in  the  county  of 
Devon,  and  for  making  .certain  new  lines  of 
road  to  communicate  with  the  same. 

103.  An  act  ifor  repairing  and  improving  the 
roads  commonly  culled  the  Sedgley  mads,  in 
the  county  of  Stafford,  and  for  making  a 
new  line  of  road  connected  therewith  in  the 
said  county. 

104.  An  act  for  retmiring  the  road  from 
Dewsbury  to  Leeds  in  the  West  Riding  of  th^ 
county  of  York,  and  for  making  and  repairing 
a  new  line  of  road  leading  therefrom. 

105.  An  act  to  amendan  act  passed  in  the 
eleventh  year  of  the  reign  of  King  George  the 
Fourth,  for  repairing  and  improving  the  road 
from  Brighton  to.bhoreham  and.  lancing  in 
the  county  of  Sussex,  and  for  other  purposes 
connectea  therewith. 

106.  An  act  for  repairinj^  and  improving;  the 
road  from  Selby  to  Leeds  in  the  West  Riding 
of  tlie  county  of  York. 

107.  An  act  for  repairing,  improving,  and 
maintaining  the  road  from  a  place  in  the  parish 
of  Nuffield,  in  the  county  of  Oxford,  through 
AVallingford  and  Wantage,  to  Farringduii,  iii 
the  county  of  Berks. 

108.  An  act  for  more  effectually  repairing, 
maintaining,  and  iinprnving  certain  roads  lead- 
ing to  and  from  the  city  of  Ltneuln. 

109.  An  act  for  repairing  the  turnpike  road 
from  Tinsley  to  Doncaster,  and  for  making 
certain  new  lines  of  road  to  communicate  with 
the  name,  all  in  the  West  Riding  of  the  countv 
of  York.  ..." 

1 10.  An  act  for  making  and  maintaining  a 
turnpike  road  from  Cripps  Corner,  in  the, 
parish  of  Ewharst,  in  the  county  of  Sussex,  to 
(fills  Green,  in  the  parish  of  Hawkhurst,  in 
the  county  of  Kent. 

111.  An  act  for  repairing  and  maintaining 
the  road  from  the  Mayor's  Stone  in  Abingdon, 
to  Chill  on  Pond,  in  the  county  of  Berks.. 

1 1^.  An  act  for  improving'  the  streeis 
public  places,  and  erecting  a  town  hall, 
iHi proving  the  roarkct$,  in  the  townrhi. 
Bl'tckburn^  in  the  county  palatine  of  Lan- 
caucr.  ) 


erks..        J 

ireeis  anq 

hall,  au(j 

wnrhip  of 


1 13.  An  act  for  the  belter  drainage  of  Lwds 
in  Bourn  North  ten  and  Dyke  Pea,  m  tbe 
nianor  and  parish  nf  BoUni,  in  the  coooty  of 
Lincoln. 

1 14.  An  act  for  maintaining  and  repairin^r, 
as  turnpike,  a  certain  road,  rorainencing  at  or 
near  Uie  north-west  gate  of  the  Wood^ide 
hotel  stable^yard,  in  the  township  or  ckspelry 
of  Birkenhead,  and  tenninating  at  or  neir  tie 
cottage  of  Henry  Berry,  in  the  town»bip  of 
Little  Meols,  in  the  parish  of  West  Kirliy.  io 
the  county  of  Chester,  and  for  levying  k>lb 
for  that  purpose. 

PRIVATE  ACTS. 

PRINTED  BY  THE  QUKBN's  PRINTEB. 
AND  WHEKKOF  THE  PRINTTED  COPIES  ilAY  RE 
GIVEN  IN  BVIOENCS. 

1.  An  act  for  inclosing  lands  in  the  pari«ii 
of  Baruack  with  Pilsgate  and  Souihorpe,  ia 
the  county  of  Northampton. 

2.  An  act  for  inclosing  lands  in  the  parikb 
of  Colly weston,  and  within  the  preciaciis  of 
West  Hay,  in  the  county  of  Nortbamptoo. 

3.  An  act  for  inclosing  lands  in  the  inuor 
of  £ccleshil(,  in  the  pariah  of  Bradford,  io  ibe 
Wcbt  Riding  of  the  county  of  York. 

4.  An  act  for  inclosing  lands  in  the  parish 
of  Bury,  in  the  county  of  Sussex. 

5.  An  act  for  inclosing  lands  in  the  pirufa 
of  Eccleshall,  in  the  county  of  Statfurd. 

6.  An  act  for  inclosing  lands  in  the  parish 
of  Giimlingay,  in  the  county  of  Camliridge. 

7  An  act  for  inclosing  lands  in  the  loisor 
of  Waningore,  in  tlie  county  of  Sussex. 

8.  An  act  for  inclosing  lands  in  the  piriib 
of  Uplyme,  in  the  county  nf  Devon. 

9.  An  act  for  the  division  of  the  rectory  of 
Winwick,  in  the  county  palatine  of  Lancasltr. 

10.  An  act  for  inclosin^^  lands  in  the  psn^b 
of  Bedingham,  in  the  county  Norfolk. 

11.  An  act  for  inclosing  lands  in  the  pariak 
of  Upper  Hey  ford,  in  the  county  of  Oxford. 

I'J.  An  act  for  inclosing  lands  in  tbeptri^ 
of  Chevclcy,  in  the  county  of  Cambridge. 

13.  An  act  to  amend  an  act  uf  the  last  an* 
sion  of  parliament  for  inclosing  landd  in  the 
parishes  of  Whittlesea  Safnt  Mary  and  Wbit- 
ilesea  Saint  Andrew,  in  the  county  of  Casi- 
bridge. 

14.  An  act  for  inclosing  lands  in  the  pan^k 
of  Marsh  Gibbon,  in  the  county  of  Bockinl- 
ham. 

15.  An  act  for  dividing,  allotting,  sod  is- 
closiui;  lands  in  the  parish  of  Elding,  in  tlie 
county  of  Norfolk. 

16.  An  act  for  inclosing  the  commoBS, 
droves,  banks,  and  waste  lands,  in  the  pari$bes 
of  Leverington,  Tid  Saint  Gilts,  and  Ouw 
well,  in  the  Isle  of  Ely,  in  the  county  of  Cai&- 
bridge. 

17.  An  act  for  inclosing  lands  in  the  manor 
and  tithing  of  Olvcston,  within  the  pariab  of 
01ve»ton,  in  the  county  of  Gloucester. 

18.  An  act  for  inclosing  the  comninaf  and 
w.ste  lands  in  the  township  and  maaorof Bri- 
mington,in  the  county  of  Derby. 

1!^.  An  act  fur  dividing,  allotiing,  and  i»- 
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doting  tke  cominoM  and.wMte  lAlidt  lyinir 
witliin  the  iMoilet  of  CouDdon»  in  the  county  of 
Warwick,  and  the  liatnlet  of  Kercaley,  in  the 
county  of  Warwick,  and  county  of  the  city  of 
CoTeniry,  or  one  of  them. 

20.  An  act  for  inclosing  knilf  in  tlie  parish 
of  Whitwore,  in  the  county  of  Stafford. 

21.  An  act  for  inclosing  and  improving 
lands  in  the  parishes  of  Saiikt  Helen  and  8aiut 
NicboUs^  Ahingdon,  in  the  county  of  Berks. 

22.  An  a^t  fur  inclosing  lands  in  the  pnrish 
of  Great  Uorwoodi  in  the  county  of  Bucking** 
ham. 

23.  An  '«ct  for  setting  out  and  allotting 
certain  portions  of  the  lands  in  Whaddon 
Chare,  in  the  countv  of  Buckingliam,  in  lieu 
of  the  common  rights  upon  the  iaid  chase> 
and  for  extinguishing  such  common  rights,   i 

24.  An  act  for  severing  tke  chapelry  of 
Rowley  Regb,  from  *th^  vicarage  of  Clent,  in 
the  county  of  Stafford  {  and  for  the  sale  of 
certain  lands  situate  in  the  parish  of  R())vley 
Rejfif,  and  belonging  to  the  vi<S«rage  of  CJent, 
with  the  cbapelry  of  Ro\yle^  Regis  annexed, 
and  ther«l>y  providing  a  restd(*nce  and  main- 
teoaoce  for  the  cnrate  or  officiating  minister 
of  Rfjwiey  Regis,  jiud  for  other  purpt^ses. 

25.  An  pet  to  empower  the  dean  and  chapter 
of  Westminster  to  grant  huiiding  leases  in  cer^ 
tain  parts  of  the  ciiy  of  Westminster,  and  for 
other  purposes. 

26.  An  act  to  confirm  to  8ir  Edward  Bow7er 
Smyth,  Bart.,  the  advowson  of  district  churches 
witbin  the  parish  of  Saint  Giles«  Camberwell, 
in  the  couaty  of  Surrey.     , 

27.  An  act  for  vesting  certain  real  estate, 
devilled  hy  the  will  of  Thomas  Whittaker, 
Inquire,  deceased,  in  trustees,  upon  trust  to  be 
sold,  and  for  laying  out  the  money  arising 
therefrom  in  the  purchase  of  other  estates,  to 
he  settled  to  the  same  uses. 

28.  An  act  for  extending  the  powen  of  the 
tntotees  under  tlie  settlement  on  the  marriage 
of  the  Revqrend  Jametf  Jack«on  with  Miss 
Elisa  Houltoo. 

29.  An  act  fur  empf)weriog  the  trustees  of 
Henry  Bickerton  Wliitehouse  and  Mary  bis 
wife,  and  of  the  children  ^ki  the  said  Mary 
iVhiteliouse,  to  ease  or  sell  the  mines  and 
niiuerals  in  and  under,  and  to  lease  part  of 
tlie  surface  of  %  certain  freehold  estate  citlled 
tiie  HiU  Top  Ftrupi,  situate  in  tke  parish  of 
Wettliromwich,  in  tUe  county  of  Stafford,  and 
also  to  sell  the  estate. . 

.  ^«  An  Act  for  vjentiug  the  lands  and  barony 
of  Luodin,  and  the  lauds  o^  Aitliernie*  and 
eertain  other  heritages,  in  favour  of  James 
Enkioe  Wemyss^  £s4|uire,  and  bis  heirs  and 
^tgns,  in  fee  simple,  on  condition  of  certain 
paru  uf  the  lamls  and  barony  of  Methill,  and 
otber  lands,  being  settled  iu  lieu  thereof  in 
fwto'O* 

[ToU  coniinu€d.\ 
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SUPERIOR  COURTS. 


ftorlr  Ct^anrrllor'tf  Court* 

CUSTOM  OF  A  Uf  ANOR.-^RIOHT  0»  TI*K  LORD 
TO  WORK  MINES  TO  THE  DESTRUCTION  OF 
THE  Sl.RFACR  — '  PRIl^CIPLBS  ON  WHICH 
THE  COURT  WILL  INTERFERE. 

A  leuee  o/  mine»  under  the  Crown  in  the 
Duchy  of  LaneaHer^  dfg^i  und  takes  nwaff 
Minerati  to  the  destruction  ^f  the  surface^ 
und  of  the  houses  thereon  Monging  to  a 
cof.yhulder  of  inheritance  of  the  mtmori 
the  Courts  in  the  conflict  i^f  authorities  as  to 
the  custom,  and  ttefbre  the  copyholder  es- 
tMishes  a  legnt  right,  nouses  un  injunc- 
tion, considering  tXtit  greater  injury  wouid 
be  thereby  done  to  the  lessee  of  the  mines 
than  could  be  done  to  the  copynotder  by  the 
feorks,  he  being  entitled  to  compensation 
for  damages. 

This  Was  an  appeal  motion  from  an  order  of 
the  Master  of  the  Rolls,  refusing  an  injonc- 
tinn  to  restrain  the  defendant  frnm  carrying 
on  his  mining  ot>entioAs  in  Union  Street,  in 
Haoiey,  in  the  manor  of  Newcastle-under- 
Lyne,  in  such  a  manner  as  to  injure  or  endan- 
gefe-  the  stability  of  the  plaintiff 's  houses  sitU. 
atcd  in  that  street.  The  facts,  and  the  important 
<|uestion  of  law  arising  upon  them,  are  com* 
prised  in  the  following  summary  of  his  Lord- 
ship's judgment,  which,  after  taking  time  for 
ronaideration,  be  pronounced  on  the  14th  of 
June.    His  Lordship  said  that  tKe  right  reli«*d 

Xn  by  both  parties  ivere  legal  rights,  and  the 
,  ntiff  coming  to  this  Court  for  the  protect 
tlon  of  the  rights  he  claimed,  was  bound  to 
shew  Uiat  those  rights  bad  been  established,  or 
the  necessity  of  the  Coart's  interference  to  pre* 
vent  immediate  or  irremedialde  mischief.  But 
it  was  alleged,  on  his  liebalf,  that  he  had  no 
opportunity  of  establishing  bis  rights  at  law. 
Ike  question  therefore,  was,  what  was  the  re* 
suit  of  Che  evidence  produced  to  this  Court  i.8 
to  the  right  claimed,  and  as  to  the  extent  of 
the  alleged  injury  ami  damage  to  the  plaintiff's 

Croperty?  It  appckred  that  the  Queen  was 
idy  of  the  maiior  of  Newcast3e-uud.r^Lyne, 
in  right  of  the  Duchy  of  Lancaster.  Leases 
of  tlie  mines  had  been  granted,  distinctly  from 
the  surface,  from  a  very  early  period,  and  the 
lessees  bad  from  time  to  time  obtilined  from 
them  coal  and  some  ironstone.  The  pbiintiff 'a 
two  houses  we»e  built  in  1797>  in  the  imme- 
diate  neighbourhcxid  of  several  shafts,  from 
which  witnesses  had  deposed  tfaut  coal  had 
been  then  obtained.  At  that  tiute  the  Marquia 
of  8t{i fiord,  the  father  of  the  defendant,  was 
lessee  of  the  mines.  In  It^Od,  the  defendant 
became  entitled  to  the  then  existiag  lease,  and 
renewed  leatcs  of  the  mines  had  been  since 
granted  to  him,  under  wbicii  the  mines  bad 
been  constantly  \torked.  The  instruotlons  to 
the  miners  wef e^  to  clear  all  out.  In  the  pro- 
gress of  tl>c  works,  damage  was  done,  or  ex-* 
pected  to  be  done,  to  the  surface  of  the  hini) ; 
and  in  \'&2Q,  some  of  the  copyholders  made 
representations  upon  the  sulijec't^  but  their  ca« 
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deavoun  to  effect  on  alteration  in  tj|ie  inanper 
of  working  the  mines  were  not  successful. 
The  minerals  were  in  alternate  strata,  the  veins 
of  ironstone  being  sometimes  above,  sometimes 
below,  and  sometimes  between  the  coai»  but 
wherever  the  ironstone  was  found,  it  was  always 
obtained.  The  defendant's  mining  agent  pro- 
posed in  1832,  to  get  the  ironstone  in  larger  quan- 
tities, and  afterwards  there  was  an  increased 
demand  for  it,  and  in  consequence  a  memorial 
was  presenied  by  several  of  the  copyholders  of 
the  manor  to  the  defendant.  It  did  not  ap- 
pear that  at  that  time  any  question  was  raised 
against  the  right  of  the  defendant  to  work  the 
mines  under  houses ;  but  a  claim  was  made  for 
compensation  for  damage  therebv  occasioned 
to  the  copyholders,  owners  of  the  nouses.  The 
defendant  denied  bis  liability,  and  no  attempt 
was  made  to  enforce  the  claim.  Ironstone  was 
afterwards  sought  for  the  purpose  of  smelting 
It.  and  since  1832,  it  had  been  got  in  very  large 

auantities.  Attempts  had  been  made  to  shew  a 
istinction  between  the  right  of  the  defendant 
to  work  the  mines  for  coals  and  for  ironstone, 
but  from  the  evidence,  no  difference  had  ap- 
peared, and  the  defendant  had  as  much  right  to 
work  for  one  as  for  the  other.  In  1839,  thedefen- 
dant  caused  a  new  level  to  be  made,  running  un- 
der three  streets  in  Hanley:  Queen  Street,  Un- 
ion Street,  and  Wood  Street,  for  the  purpose  of 
working  the  ironstone,  bv  which  it  was  alleged 
much  damage  had  been  aone  to  several  houses. 
It  did  not  appear  that  all  the  houses,  under 
which  the  mming  had  been  carried  on»  were 
injured.  Extending  the  mining  did  not  neces- 
sarily extend  the  injury  to  houses,  but  it  was 
not  denied  that  many  houses  had  been  consi- 
derably damaged,  and,  alth(»ugh  the  plaintiff's 
houses  were  sound,  it  seemed  probable  they 
would  be  damaged.  The  defendant  insisted 
upon  a  right  to  work  the  mines  in  the  manner 
roost  advantageous  to  himself,  even  to  the  de- 
struction of  the  houses,  and  it  was  contended 
that  his  lease  from  the  Crown  and  tlie  custom 
of  the  manor  authorised  him  so  to  do ;  that 
the  grantee  of  a  copyhold  could  not  interfere 
with  bis  right,  ana  that  he  was  not  bound  to 
make  compensation;  and  it  waa  added,  that 
he  had  always  been,  and  was,  desirous  to  afford 
the  opportunity  of  a  fair  trial  at  law  of  the 
question.  The  claim  the  plaintiff  had  stated 
was  more  extensive  than  the  relief  he  prayed 
for,  and  it  was  not,  in  the  argument,  denied 
that  the  defendant  had  a  right  to  work  the 
mines  for  the  mmerals,  but  it  was  alleged  that 
the  way  in  which  they  had  been  worked  was 
improper.  From  the  evidence  he  found  no 
reason  to  say  that  the  defendant  had  not  a  right 
to  work  the  mines,  and  it  must  be  admitted 
that  the  plaintiff's  houses  might  thereby  be 
damaged.  The  question  whether  the  defen- 
dant was  liable  to  make  compensation  for  any 
damage  to  them,  could  not  be  determined  here. 
Upon  that  question  whether  the  defendant  was 
entitled  to  work  the  mines,  and  thereby  to  do 
damage  to  the  houses  of  the  plaintiff  without 
compensation,  he  would  give  no  opinion ;  bnt 
it  appeared  to  him  that  that  was  the  most  fa- 
vourable view  of  considerinjf  the  plaintiff's 


case,  and  in  that  view  he  ought  not  to  gnat 
the  motion  for  the  injunction,  but  must  leave 
the  plaintiff  to  his  legal  remedy  if  datna^^e  to 
his  houses  was  so  done.  The  qoestioo' was 
not  whether  the  defendant  had  a  right  to  work 
the  mines,  but  whether,  working  the  mines, 
he  was  bound  to  make  compensation  for  any 
damages  which  the  plaintiff's  bouses  might  ia 
consequence  sustain.  The  plaintiff  and  sereril 
other  persons  complaining  of  the  danger,  and 
many,  of  the  actual  injury  to  their  houses,  were 
all  copyhold  tenants  of  the  manor.  He  shoiM 
not  notice  the  complaint  of  combination  amoD<( 
them,  but  suggested  that  as  all  bad  the  same 
solicitor,  some  arrangement  might  be  come  to 
between  them  to  try  the  right  they  claimed  is 
once,  to  which  the  defendant  would  give  erer; 
facility.  He  would  not  give  an  j  costs  io  re- 
fusing the  motion. 

Mr.  fFi^am,  Mr.  Betheli,  and  Mr.  Hardf, 
for  thoplaintiff,  in  support  of  the  appeal  mo- 
tion. There  was  a  wide  distinction  bettveea  i\t 
rights  of  a  copyhold  tenant  of  inheritance,  mk 
as  the  plaintiff  was,  and  a  mere  lessee,  as  the 
defendant,  of  the  lady  of  the  manor.  About 
77  out  of  150  houses  in  the  three  prifldpil 
streets  of  Hanley  were  endangered,  and  some 
shaken  and  damaged,  and  two  fallen  down  bj 
the  operations  of  the  defendant's  agents.  The 
danger  and  demise  were  sworn  to,  and  were 
not  denied  by  the  defendant.  On  the  contnrj, 
the  argument  of  his  counsel,  went  to  the  extent 
that  he  might  work  the  mines  to  the  destroc* 
tion  of  the  houses,  if  necessary.  The  plalotif 
asked  the  Court  to  stay  irreparable  mischirf 
until  he  could  have  an  opportunity  of  estab- 
lishing his  right  at  law  againat  the  ariu'trarf 
custom  asserted  and  exercised  by  tbedeffo- 
dant.  They  cited  among  other  cases,  ff'^^ 
V,  Broadbent^*'  Bourne  v.  Ta^lor^  and  some  d 
the  cases  there  referred  to ;  Badgtr  v.  /W,' 
Arlett  V.  EUiifi^  and  several  of  the  cases  re- 
ferred to  in  the  report  of  that  case ;  and  ^srWi 
V.  Riding t^  in  which  it  was  held  that  even  tbe 
owner  of  the  fee,  with  the  most  comprebeosire 
reservation  of  the  right  to  dig  for  and  take 
away  mines,  minerals,  and  metals,  was  not 
entitled  to  take  away  any  mines  but  socli  u 
could  be  taken,  leaving  a  reasonable  support 
to  the  surface. 

Mr.  K.  Bruce,  Mr.  T\trner,  and  Mr.  jP«w> 
for  the  defendant,  opposed  the  motion.  Tbe 
separation  of  the  right  to  work  these  mioes 
from  the  ownership  of  the  surface  was  estsb- 
lished  so  long  ago  as  the  reign  of  Richard  U. 
The  defendant  had  only  worked  the  mmet, 
according  to  the  custom  of  the  manor,  snd  be 
had  worked  them  for  the  last  three  years, » 
he  does  now,  without  any  complaint,  until  this 
motion  ivas  made  a  few  days  ago.  Thatic- 
quiescei^ce  was  a  sufficient  answer  to  this  ip- 
plication.  Shafts  were  down,  and  pits  opentf 
Hanley  before  any  of  the  houses  of  the  coio- 


»  1  Wilson,  63;  S.  C.  Stra.  1224. 

b  10  East,  189. 

c  3  Barn.  &  Aid.  153. . 

<i  7  Barn.  &  Cress.  34G. 

•  6  Mees.  &  Wels.  GO. 
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bants  were  budt ;  If  the  owners  of  the  toil 
ise  to  erect  buildinffs,  under  these  circuin- 
oces  they  had  to  blame  themselves  for  the 
isequences.     Whatever  rights  the  defendant 
i  under  the  custom,  his  agents  abstained 
m  all  improper  or  careless  workinji^s  of  the 
nes.  The  defendant's  advisers  were  anxious, 
d  repeatedly  offered  to  try  hts  riffht  at  law, 
il  for  that  purpose  they  were  ready  to  admit 
It  the  operations  were  dangerous  to  the 
a&es  and  actually  damaged  them. 
The  Lord  Chancellor  said  the  case  presented 
e  of  the  greatest  difficuhies  that  he  remem- 
red  in  his  experience  as  to  the  application 
the  jurisdiction  of  this  Court.    The  motion 
IS  founded  on  the  well-known  principle  that 
e  Court  would  always  interfere  to  preserve 
operty  until  there  was  a  decision  of  the  legal 
^hts  of  the  litigating  parties.    In  the  present 
ise  there  was  incontestible  evidence  that  the 
'operty  of  the  plaintiff  was  in  danger,  and 
igbt  be  utterly  destroyed  by  the  defendant's 
derations;  but  then,  even  if  so  destroyed, 
ill  the  injury  was  one  for  which  the  plaintiff 
kight  have  compensation  in  damages.    The 
ise,  nevertlieless,  came  within  the  principle 
i  those  cases  in  which  it  was  alleged,  as  the 
rouod  for  an  injunction,  that  the  act  com- 
lained  of  would  destroy  the  property.    In 
rder,  however,  to  lay  a  good  ground  for  the 
iterference  of  the  Court,  the  plaintiff  must 
bow  a  strong  primd  facte  case  of  title,  and  he 
ooBt  also  shew  that  be  had  not  been  guilty  of 
ay  unreasonable  delay.in  applying  for  the  pro- 
eetion  of  the  Court,  or  of  any  acquiescence  in 
be  rii^hts  of  the  defendant,  which  would  have 
be  effect  of  depriving  him  of  the  protection 
f  s  Court  of  Equity.    After  adverting  to  the 
Qstom  of  the  manor,  his  Lordship  observed  that 
e  found  in  the  evidence  before  him,  a  long 
ODtioued  custom  of  working  the  mines  in  the 
iSQor,  without  any  regard  to  the  preservation 
f  the  surface.    He  also  found  that  in  a  case  in 
^bich  a  question  of  the  same  description  was 
used,  the  lord  of  the  manor  set  out  in  his  plea 
right  to  work  the  mine  even  to  the  destruction 
f  the  surface,  if  he  gave  compensation;  and 
^s  jury  found  in  favour  of  this  plea,  founded 
D  the  custom,  and  gave  a  verdict  for  the  de- 
Uidant  10  the  action.    It  appeared,  also,  that 
•  remaioed  a  subject  of  discussion  what  judg. 
^ot  was  to  be  entered  upon  the  verdict  m 
w(  action.    The  custom  of  the  manor  was, 
lerefore  established,  and  a  verdict  had  .in  a 
Mtrt  of  law  in  favour  of  the  right  of  the  lord 
I  the  manor,  to  do  that  which  be  claimed  a 
ffht  to  do.    The  question  then  to  be  deter- 
Mned,  whs  whether  under  such  circumstances, 
w  Court  was  to  interfere  by  way  of  injunc- 
^\  and,  that  too  when  it  appeared  that  as 
^  back  as  the  year  18:J9  the  plaintiff  had  no- 
**  that  the  level  of  the  mine  was  approach- 
^  l^is  premises.      The  Court,  in  such  a  state 
'Circumstances,  was  to  strike  a  balance  be- 
*^en  the  mischief  that  might  he  done  to  the 
'«nijff  by  the  prosecution  of  the  works,  and 
^  mischief  that  might  be  done  to  the  defen- 
?*^ J'T  compelling  him  to  stop  the  operations 
''•we  mines.    In  his  lordship's  opinion,  the 


mischief  that  would  be  done  to  the  defendant 
very  far  exceeded  the  miseliiof  that  luiglit  be 
done  to  the  plaintiff,  and  for  which  mischief  he 
was  entitled  to  compensation.  His  lordship, 
therefore,  thought  be  should  best  meet  the 
justice  of  the  case,  by  directing  the  pluintiff  to 
bring  an  action  to  try  the  right  of  the  defen- 
dant at  the  next  assizes  for  the  county  of 
Stafford.  The  motion  for  the  present  to  stand 
over  until  the  result  of  that  trial  was  known. 

On  a  subsequent  day,  the  case  was  mentioned, 
for  the  purpose  of  settling  the  form  of  action, 
and  then  the  counsel  for  the  defendant  agreed 
to  admit  on  the  trial  tliat  the  defendant's  min- 
ing operations  were  carried  on  so  near  to  the 
plaintiff's  houses  as  to  do  them  injury,  and  en- 
danger their  stability. 

Hilton  V.  Earl  Granville^  at  Lincoln's  Inn» 
June  16,  18  and  21st,  1841. 


XtoIU* 

CONBTOCTIOII  OF  WILL. — LBOATBIB  TAKI»<» 
PER  CAPITA. 

A  beqneii  ofreiidue  between  gfV€rallffratee»r 
irtM  wordi  appended  denoting  a  tennncp 
in  common,  although  ordinarily  contirued 
'into  a  gift  per  capita,  may  be  controlled 
by  the  general  contcvt  of  the  wtll,  so  a*  /a 
allow  certain  of  the  legatees  to  take  only 
per  stirpes. 
The  bill  in  this  case  was  filed  bv  three  of  the 
children  of  a  deceased  nephew  oi^the  testatrix 
in  the  pleadings  named,  and  prayed  for  a  de- 
claration of  the  rights  of  the  parties,  and  the 
usual  accounts.    The  testatrix  oy  her  will  gave- 
all  the  residue  of  her  propertjrunto  and  between 
her  sister,  the  wife  ot   Richard  Bodtngton,. 
her  niece,  the  wife  of  John  Bodington,  the 
children  of  her  deceased    nephew,  William 
Brett,  and  her  niece  Anne,  the  wife  of  John 
Jones,  and  to  their  respective  heirs,  executors, 
and  administrators,  in  equal  shares  and  propor- 
tions as  tenants  in  common,  and  directed  that 
the  shares  of  the  children  of  her  said  nephew 
should  be  paid  to  such  of  them  as  should  attain 
twenty-one,  when  and  so  soon  as  the  younges^ 
of  such  children  should  attain  that  age.     ^'hei 
plaintiffs  contended  that  all  the  legatees  took 
per  capita,  and,  there  being  four  of  the  de- 
ceased nephew's  children,  that  each  legatee, 
took  one-seventh  of  the  residue,  whereas  toe 
defendants  insisted  that  the  testatrix  intended; 
all  to  take  per  stirpes,  so  that  only  one-fourth 
was  divisible  amongst  the  children  of  the  de  •. 
ceased  nephew. 

Kindersley  and  Elderton,  fo^  the  plaintiffs, 
urged  that  the  general  words  '*unto  andequally 
between,  &c."  could  not  be  satisfied  without  a 
division  of  the  residue  per  capita,  and  the  post- 

fkonement  of  the  distribution  of  the  shares  be- 
onging  to  the  children  of  the  nephew  until  the 
youngest  should  attain  twenty-one,  clearly, 
shewed  that  the  testatrix  contemplated  such  a 
division.  They  cited  Bniler  v.  Stratton,  3  Bro. 
C.  C.  367 ;  Biackler  v.  ff'ebb,  2  P.  Wms.  383. 
Pemberton^  etmtrd,  said  that  the  general 
lyords  relied  upon  on  the  part  of  the  plfuntiffs 
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might  be  controlled  by  particular  circum- 
8taDce8,  showing  an  intention  on  ttie  part  of 
the  testatrix  to  convey  a  different  meaning ; 
and  in  this  case  such  an  intention  was  appa* 
rent,  for  all  the  children  being  living,  and  the 
father  dead,  she  might  have  described  them 
no'uhiaiim,  had  she  intended  them  to  take  per 
capitft ;  but,  instead  of  doing  so,  she  had  de. 
scribed  them  as  a  class,  thus  clearly  indicating 
her  wish  that  they  should  only  take  a  share 
amongst  them. 

Tlie  Matter  vf  the  RolU  said  the  general 
words  relied  upon  in  the  arguments  for  the 
plaintiffs  were  not  so  imperative  but  that  they 
might  be  controlled  by  express  directions  in 
other  parts  of  the  will.  'Ihe  testatrix^  after 
providing  for  her  debts,  began  by  dividing  the 
residue  of  her  property  into  four  equal  parts, 
and  one  of  these  parts  she  gave  to  such  of  the 
children  of  her  late  nephew,  William  Brett,  as 
should  attain  the  age  of  twenty-one.  Now,  by 
treating  them  as  a  class,  jiis  Lordship  said  he 
sh.ouid  be  giving  effect  to  the  whole  will,  and 
he  thought  tliat  %vas  the  proper  construction. 

Brett  V.  IJorton,  July  ^Otk  and  22d,  1841. 

^utrn'tf  ISrnct)  fkxcKn  Court. 

DEPOSIT  OP  MONET  IN  LIEU  OP  BAIL.— 
SEIZURE  IN  EXECUTION. 

Where  tnoney  hut  been  depoMtted  in  Court  in 
lieu  of  bail  in  one  action,  it  cannot,  after 
hail  has  been  perfected,  be  ieited  in  execu- 
tion in  anofhfr  action,  under  the  \2th  tec'^ 
tion  of  the  1  4*  2  VicL  c.  1 10. 
Slade  had  obtained  a  rule  calling  upon  the 
defendant  in  two  actions  of  France  v.  Campbell, 
and  IFintrr  v.  Campbell,  to  shew  cause  why  a 
sum  of  220/.,  paid  into  Court  in  lieu  of  bail 
under  the  statutes  43  Geo.  3,  c.  46,  b.  2,  and 
7  &  8  Geo.  4,  c.  71.  s.  2,  in  the  second-named 
action,  should  not  be  paid  over  to  the  sheriffs 
of  London,  in  part  satisfaction  uf  an  execution 
in  the  first-named  action.  It  appeared  that  a 
judgment  for  the  sum  of  586/.  had  been  ob- 
tained aganst  the  defmdant  by  the  plaintilf 
France,  in  rrep^'ct  of  which  a  writ  of  yj.  fa, 
was  issued,  directed  to  the  sheriffs  of  London. 
A  return  of  nulia  bona  was  made,  but  subse- 
quently the  defendant  was  arrested  at  the  suit 
of  the  plaintiff  Winter,  and  he  then  deposited 
2<M»/.,  and  20/.  for  cosU,  iu  Court,  in  lieu  of 
bail.  Bail  had  since  been  perfected,  but  the 
money  had  not  yet  been  paid  over  to  the  defen- 
dant, and  the  object  of  the  present  application 
was  that  it  should  be  handed  over  to  the  sherififa 
in  part  satisfaction  of  France's  demand. 

H.  y.  Lee  showed  cause. .  It  had  been  long 
ago  decided  that  money  in  the  hands  of  the 
sheriff,  for  the  purposes  of  oneaction,  could  not 
be  applied  by  him  in  satisfaction  of  a  demand 
in  aniittier.  /trmislead  v.  Philpot,  Dong.  2.il ; 
Fieldhwne  v.  Cr'ft,  4  East,  510;  h'irght  v. 
Criddle,  9  East,  48 ;  and  the  present  case  must 
be  taken  t  •  be  analogous  to  that  The  present 
applicatiun  was  sought  to  1>e  supported  upon 
the  12th  sec.  of  the  I  &  2  Vict.  c.  1  SO,  whicli 
proTid'.d  that  a  sheriff,  by  virtue  of  a  writ  of 
fi.  fa.,  miglu  S'-ize  money  or  bank  notes  in 


sittbfaction  of  the  writ ;  but  that  did  notantb«. 
rize  the  seizure  of  money  in  the  hands  of  a 
third  party,  whose  character  was  that  of  a 
trustee  only. 

Slade,  contrk. — ^The  principle  upon  whirfc 
the  cases  which  had  been  cited,  had  been  de- 
cided was,  that  money  could  not  be  seizi^. 
but  that  was  a  dilficulty  which  in  this  case  bad 
been  removed  by  the  stat.  1  &2Vict.c.im, 
8.  12.  There  was  in  truth  no  distinction  to  be 
drawn  between  monejr  in  the  hands  of  the 
sheriff  and  monrv  in  tne  hands  of  the  mastfr, 
and  the  plidntiff  Winter  was  therefore  rlfarir 
entitled  to  succeed  in  this  motion,  in  opjx^ 
tion  to  the  technical  objection  raised  by  the 
defendant. 

Wightmnn,  J.«— In  the  case  of  RMiii»w%  r. 
Peoce,  7  DowL  P.  C.  93,  the  defendant  btTin^ 
oolttracted  for  the  sale  of  some  propert?.  t^ 
purchase-money  was  deposited  bv. the  veodre 
in  the  liands  of  a  third  party  for  the  use  of  tiie 
defendant,  and  it  was  bdd  by  Parke,  B.,  tfcat 
this  money  could  not  be  attached  under  tbe 
I2th  and  14th  sects,  of  the  1  &  2  Vict.  c.  HO. 
I  ttiink,  therefore,  that  the  present  case  is  act 
withiti  the  I2th  seet.«  and  that  the  rule  mtst 
be  discharged. 

-  Rule  discharged.— JIFiiirerT.  CumpUU,l.1. 
1841.    Q.B.P.C. 


SERVICE  IN  CJECTSiBNT  UPON  FOIEICIT  TI> 
NANT. 

Where  the  tenant  in  pottession  t/ tkf  ^ 

mites  iought  to  be  recooerrd  is  afitreij^* 

and  duet  not  underttand  Eaglitk,  the  ^^ 

ject  of  the  decluratlon  and^  notice  my  f< 

ejrpfained  through. the  medium  tftM  i»ttt' 

preter, 

Luth  moved  for  judgment  against  thecajnl 

ncctor.     The  tenant  in  possession  «*af  cdj 

ftco,  a  Spaniard,  who  did  not  understiiKi  i  a- 

glisb.    1  he  deponent,  who  served  the  copy  of 

the  declaration  and  notice,  explwned  tbemeio- 

ing  of  the  cuntenu  of  tlwwe  papers  tbftojffc 

the  medium  of  f|  female  servmnt  of  the  trioct, 

who  acted  as  interpreter.  The  tenant,  bownrr. 

refused  to  receive  the  declaration,  and  it  wd 

left  on  a  chair  near.hiiA. 

Wiffhtman,  J.,  granted  a  rule  ahwhtte. 
iRule  absolute.— £>«?  d.  Cuttailt.  /?«»^,  E.T. 
1841.    Q.B.P.C. 


JUDGMENT  POB  WANT  OF  A  PLEA.— Wlin« 
SIGNED. 

•  Where  there  it  any  doubt  '/the  duetemisi 

notice  of  decliration  upon  the  def^^* 

the   Court  Kill  not  relieve  the  fi*m 

'   frum  the  re*pontimitjf  of  tignitg  j**f 

'    meat  for  want  uf  u  p(eo,  bp  malnng  « *^ 

'    der  that  judgment  be  tigned,  but  udlitoi 

'    him  to  take  hit  own  courte. 

Warren  moved  for  leave  le  «gE  jadg»e»«  ^ 

want  of  a  plea.  ThepWntiffl»de»ie«<itf«P" 

pearance  lor  the  detendant  after  petiswl  iff- 

vice  of  the  will  of  sttOmons^  bttitberewiis*"* 
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douitt  whether  the  notire  of  declaration  bad 
been  propf rly  fi\xtn^  Various  eirfuinstanccs 
were  stated,  fo  shew  that  the  defendant  had  re- 
reWcd  nolioe,  and  it  was  ur{;ed  tl^at  the  Court 
woitld  sanction  the  8ii;nin^  jtid^tn'ent. 

tnghtmnn,  J.<— It  is  quite  unusual  to  m^kt 
sach  an  application  to  the  (/Onrt.  The  plain- 
tiff must  si^u  judgment  at  his  own  peril. 

Rule  refu^e^. -^Sprtg-g^ini  v.  J^'hite,  E.  T. 
1841.    Q.  B.  P.C. 


DlSCaiPTION  OP  ATTORNBY. — ^JUDICIAL 
NOTtCB. 

T^e  attorney  imtortei  hie  nnme  on  the  writ  of 
nmmoneaiof*}  No.  1,  Fentherrtone  Buitd- 
in^i,  Hothorn,  in  the  County  of  Surrey  y 
Upon  itn  itppthation  to  tet  ueide  service  of 
Ike  writ,  the  Court  refused  to  take  judiciui 
notice  uf  the  /net,  that  the  street  named 
wM  noi  in  the  county  of  Surrey, 

Heeton  moYed  to  set  aside  the  service  of  the 
irrit  of  summons  in  this  action  for  irrc«(ularity. 
The  plaintiff's  atturney  had  indorsed  bis  name 
ouihe  wnt,  anddescribed  himseU  as  of  "No.  l, 
FeutberstoneBnildinji^s,  HoIl)urn,in  tb«  county 
cf  Surrey."  It  was  urged,  that  U  was  notorious 
that  the  place  and  street  described  were  in 
Middlesex,  and  not  in  Surrey,  and  that  the 
indorsement  was  not  in  accordance  witb  the 
provisions  of  the  2  VV.  4,  c.  39,  s.  12.  No 
sffiddvlt  was  produced  that  tliere  was  no  Fea-* 
therstnne  Buildings  in  Surrey. 

IVightmnn,  J.— I  cannot  take  judicial  notice 
of  the  fact  that  there  is  no  Featherstone  Build* 
in/rs  in  Surrey. 

Rule  refused.— f/tfflfo/ir<y*  v.  Budd,  E.  T. 
1841.    Q.B.  P.C. 


aULS   TO   SET  A8II>B  INTBRLOCUTORT  JUOG- 
AIKXT. — STAT  OF  PROCBBDING8. 

Wkere  a  rule  nisi  to  tet  aside  interlocutory 
judgment^  with  a  stay  of  proceedings,  had 
bren  ot/tained,  the  Court  refused  to  make  a 
rule  to  compute  on  that  Judgment  aUolute. 

Hoggins  had  obtained  a  rule  nisi  to- set  aside 
tlif  iuterlucutory  juf(groeut  signed  /4ir  want  «^f : 
a  plea,  with  a  stay  of  proceediiigs,  upon  tin  affi- 
davit that  a  plea  bad  b«en  delivered  before 
judgment  signed.  '     ;         .    / 

€,  C.  Juntas  moved  to  make  absolute  a  rule 
to  compute  in  the  same  came.   >  '  > 

iVightmnn^  i, — The  rule  absolute  to  com- 
pute caiiniit  be  granted  ;  aa  a  rule  to  set  aside 
t!ic  judgment,  witLastay  of  proceedings,  is 
lieiiding. 

Rule  refused.* — Anderson  v.  Southern,  E.  T. 
1841.    Q.  B.  P.a 

acRVICB  VSt  BJBCTMENt. — ERROR  TN  NOTICE. 

The  notice  at  the  foot  of  the  declaratiun  in 
ejectment  served  upon  the  tenant  required 
him  to  appear  in  the  "  Common  Bench,*' 
The  declnration  being  rightly  entitled  in 
the  QuteH*s  Bench,  the  Court  granted  a 

*  nde  A'eUy  r.  nlMois^S  D,  P.  C.  136^ 


rufe  nUX  for  Judgment  against  the  casual 
tjectur, 

Tyrwhitt  moved  for  judgment  against  the 
casual  ejector.  Tbe  declaration  was  rightly 
entitled  in  the.  Queen's  Bench,  but  the  notice 
requirt'd  the  tenant  to  appear  iu  *'  Her  Ma« 
jpty^s  ("ourt  of  Common  Bench."  It  \viif 
^ubmittej  tlif^t,  as  the  proceedings -uiere  ii^  all 
ffther  respects  correct,  this  mistaulLe  was  imMia^ 
terial. 

'  flight  man,  J. — Take  a  rule  a/ti. 

Rule  nisi  acoor<lingly. — t>o^  d.  Evans  v* 
Roe,  E.  T.  1841.    Q.  B.  P.  C. 

evr^fftutr. 

APFIDAYIT. — JURAT. — COM  MISSfONBR. 

fVhcre  an  affidavit  is  sworn  in  the  country 
Before  a  commissioner,  it  is  not  sufficient  to 
state  after  the  com  mission  ftU  name,  **  n 
commissioner,  4^."  even  although  the  affi- 
davit t»e  sworn  in  a  cause,  ana  entitleain 
this  Court. 

Gale  objected  to  certain  affidavits  being  rr*ad 
to  shew  cause  against  a  rule  (obtained  by  the 
plaintifif's  late  attorney  to  rescind  a  judge*  t- 
order  for  the  delivery  of  his  bill  of  costs)  on* 
the  ground  that  the  commissioner  before  whom 
the  affidavits  had  been  sworn  did  not,  at  the 
foot  of  (he  jurat,  state  that  he  was  a  commis- 
sioner of  this  Court.  On  which  the  Court 
called  on 

Churnock  to  support  tbe  affidavits,  and  he 
contended  that  the  affidavits  were  strictly  regii- 
lar,  and  in  conformity  with  the  practice  of  the 
Court  since  the  stat.  29  Car  2,  c.  5,  s.  2  (K)?' ), 
by  which  commissioners  for  taking  affidavits 
were  authorized  to  be  appointed.     He  cited 
Howard  V.  Brown,  4  Bing,  3.93,  by  which  it 
was  held  that  an  affidavit  of  debt  sworn  lie- 
fore  a  commissioner  in  the  country  is  insuffi- 
cient, if  it  do  not  state  the  party  before  whom 
it  is  sworn  to  be  a  commisbioner ;  but  in  this, 
case  it  was  so  stated,  with  the  addition  of  an! 
Sfc;  80  in  the  case  of  fienncH  and  Avon  Canal. 
Company  v.  J^nes,  7  T-  R.  451,  it  was  held  to 
be  no  objection  to  an  affidavit  (hat  U  was  not' 
entitled  \ii  the  King's  Bench,  or  tliat  it  ap**: 
peared  to  have  l)een  sworn  before  v#.  D ,  Sk, 
coinini-sioncr,'  &c.,   without  adding  of   tho 
Court  of  King's  Bench,  if  in  fact  he  wefc  u. 
commissioner  of  that  Cbmt,      IV^e  King  v, 
//rt)*^,  13  East,  189,  was  also  cited,  in  wliich  iho 
Court  held  that  an  affidavit  not  entitled  in  tho. 
King's  Bench,  though  a|>()earing  to  hare  been 
sworn  before  A.  B^^  a  commissioner,-  &c,! 
without  stating  him  to  be  a  commissioner  of. 
this  Court,  could  not  be  read,  but  those  sworn 
in  Court  or  be£»re  a  Judge  of  the  Court,  thouKU 
not  entitled  in  the  King's  Bench,  may  be  read* 
Now,  in  the  present  cmsp,  all  the  affidavits  were, 
entitled  hi  Mm  Court,  and,  therefore,  the  c)*c«. 
after  the  word  '*  con.iuissioner,^'  must  havfK 
reference  to  the  <  ourt  iu  which  the  aftidavits 
were  entitled.     In   The  King  v.  Uarr,  the 
affidavits  were  not  emil'.ed  in  the  Court,  and»> 
therefore,  (he  &c.  had  no  mcuuing  or  reference,- 
and  it  was  on  that  ground  and  on  that  grouu  1 
only,  that  the  affidavits  iu  that  caae  wpre  le-: 
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jected.  The  Court  has  its  own  Rolls,  and  can 
ascertain,  on  inspection,  whether  the  con]  mis- 
iioner  who  has  sworn  these  affidavits  be  in  fact 
an  officer  of  this  Court  <  and  the  Court  is  not 
accustomed  to  presume  in/aoor  of  a  captious 
objection,  that  an  officer  of  any  of  the  Courts 
would  act  improperly  or  illegally.  This  is  a 
question  of  great  importance  to  the  public  in 
^neral,  and  the  practitioner  in  particular;  and 
if  this  objection  prevail,  it  must  be  by  over- 
ruling all  the  prior  authorities  on  the  subject, 
and  changing  a  practice  which  has  prevailed 
for  two  centuries: 

Abinger,  C.  B.— We  thinlt  that  this  is  a  very 
proper  objection^  and  one  which  the  Court 
must  allow.  True  it  is,  the  affidavits  are  en- 
titled in  this  Court,  and  that  the  fyc,  follows 
the  word  "  commissioner/'  at  the  foot  of  the 
affidavit,  yet  it  is  not  necessarily  true  that  the 
party  is  a  commissioner  of  this  Court.  It  is 
perfectly  consistent  with  the  commissioner's 
stibscription,  that  he  may  be  a  commissioner  of 
Che  Queen's  Bnech  or  Common  Pleas,  and  not 
of  this  Court.  We  thinlc  parties  should  not 
leave  such  matters  in  doubt ;  and  it  is  safer  and 
better  to  bold  that  the  objection  should  pre- 
vail. 

Chirrnoek  then  applied  to  enlarge  the  rule, 
that  the  affidavits  mi^jht  be  re-sworn ;  but  the 
Coort  refused  to  do  so,  and  made  the  rule  ab- 
solute, but  without  costs,  as  the  objection 
taken  to  the  affidavits  was  purely  technics, 

Tarte  v.  B^tmetl^  T.  T.  184 1 .     I  Ix^h, 
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MISCELLANEA. 


INSTANCVS  OF  MENTAL  DSLVSION. 

On  the  trial  of  Hatfield,  Mr.  Erskine,  in  order 
to  demonstrate  how  cunning  and  acute  in  rea- 
soning insane  persons  frequently  are,  and  how 
difficmtit  is  to  discover  any  symptom  6f  delu- 
sion, referred  to  the  following  case. 

An  unfortunate  gentleman  had  indicted 
his  brother  and  the  keeper  of  a  mad-house  at 
Hoxton  for  having  imprisoned  him  as  a  lunatic, 
whilst  according  to  his  evidence,  he  was  in  his 
right  senses,  and  Mr.  Erskine,  i|i  defence 
<tf    the    prosecution,    was    only    instructed 

generally  that  he  was  still  insane,  but  not 
aving  the  clue,  the  prosecutor,  notwithstand- 
ing a  lontr  and  acute  cross  examination,  com- 
pletely foued  Mr.  Erskine  in  every  attempt  to 
expose  his  infirmity,  and  after  a  very  long 
trial  the  judge  and  jury  considered  the  prose- 
cutor the  victim  of  a  most  wanton  and  barbar- 
ous oppression  ;  but  fortunately,  almost  at 
the  instant  before  a  verdict  against  the  defen- 
dant8>  Dr.  Sims,  who  knew  the  subject  of 
delusion,  came  into  Court,  and  communicated 
to  Mr.  Erskine  that  the  prosecutor  believed 
himself  to  be  the  Lord  and  Saviour  of  mankind, 
at  the  very  time  he  had  been  triumphing  over 
any  attempt  to  surprise  him  on  the  conceal- 
ment of  his  disease ;  upon  which  Mr.  Erskine, 
affecting  to  lament  the  indecency  of  his  exami- 
natton,  oegged  that  the  prosecutor's  Chriniun 


feelings  would  bduce  forgiveness,  whereupoa 
the  prosecutor,  with  the  utmost  gravitvaiH] 
emphasis,  in  the  face  of  the  whole  Couit, 
ejaculated  '  /  am  the  Christ  /*  and  so  the  cauie 
ended. 

Another  instance  was  stated  by  Lord  Mans- 
field.  A  Mr.  Wood  had  instituted  a  simi- 
lar prosecution,  in  Middlesex,  against  Dr. 
Monro,  and  the  infirmity  could  nut  be  ex- 
posed by  the  defendant's  counsel  by  the  most 
severe  examination,  but  Dr.  Ba^e  hanDv 
suggested  the  question,  what  was  become  of 
the  princess  whom  he  had  corresponded  widi 
in  cherry  juice  from  a  high  tower  ?  Ae  prose- 
cutor exposed  his  malady,  by  narrating  um  lie 
carried  on  such  ideal  correspondence,  npoo 
which  Lord  Mansfield  immediately  directed  u 
acquittal.  But  the  prosecutor  again  indict^ 
Dr.  Monro  for  the  imprisonment  m  London, 
and  being  cunning  enough  to  recollect  tbit  he 
fail<;d  on  the  prior  occasion  by  his  having  aam- 
ted  his  correspondence  with  the  princess,  be, 
on  the  second  trial,  absolutely  refused  any 
communication  on  that  subject,  upon  which  hs 
evidence  at  Westmuister  was  proved  against 
him  by  the  short-hand  writer,  and  there  was  of 
course  a  second  acquittal. 
The  late  Mr.  Chitty,  in  his  Medical  Juris- 

Erudence,  also  relates  the  following  instance  is 
is  own  practice. 

A  hamster  was  suddenly,  without  instrne- 
tions  upon  any  particular  point  of  mental  de- 
lusion, retained  as  counsel  to  examme  a  lad? 
alleged  to  be  a  lunatic,  ai\d  who  for  two  horn 
answered  every  question  with  the  appearance 
of  excellent  sense,  hi^h  attainments,  and  it- 
complishments,  and  m  a  manner  which  d^ 
noted  her  to  be  perfectly  competent  to  take 
the  best  care  of  her  property  and  herself; 
but  it  being  suggested,  on  a  shp  of  paper,  thai 
ever  since  the  lady  had  passed  a  bouse,  upwardi 
of  nine  years  before^  she  constantly  in^dsted 
that  a  piece  of  wood  was  burning  in  her  thn>at, 
and  had  consulted  numerous  medical  gentle- 
men how  to  effect  a  cure,  the  author  internv 
gated  her  whether  she  still  experienced  that 
sensation  ?  Upon  which  she  beoune  violently 
indignant,  and  appealed  to  the  commisaoners 
for  protection,  who  advised  her  to  answer; 
and  on  being  assured  that  the  counsel  intended 
no  offence,  she  fully  described  the  supposed 
fire  to  be  still  burning,  and  stated,  that  if  she 
put  her  finger  towards  the  root  of  her  ton^e 
she  felt  that  it  was  scorched.  Upon  which  (he 
jury  instantly  found  her  insane. 


THE  EDITOR'S  LETfER  BOX. 

The  Analytical  Digest  of  ali  reported  eaaes 
in  all  the  Courts  dunng  the  last  three  moothi 
was  published  this  day. 

The  Letters  of  a.  Correspondent  at  Stock- 
port and  T.  W.,  we  hope  to  attend  to  n««< 
week. 

Tlie  Sheriff  of  Lancashire  will  hold  hisCo^rt 
at  Manchester,  oi»  Thursday  the  26tht  ins^^^ 
of  the  19th  Angiist. 
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SATURDAY,  AUGUST  21,  184  L 


"  Qiiod  mngis  ad  ivo$ 

Tci  lioet,  ct  ncscirc  malum  est,  agttiimus. 


HORAT. 


THE  MEETING  OF  PARLIAMENT. 


Parliamrnt  has  now  re -assembled,  and 
the  first  great  question  to  be  discussed  will 
be  the  change  of  Ministers.  With  this  we 
have  here  nothing  to  do»  except  so  far  as 
any  change  naay  affect  the  interests  of  the 
profession.  To  preserve  them  inviolate  we 
shall  remain  watchful— even  in  the  long 
vacation  I  We  cannot  believe,  however, 
that  whoever  may  remain,  or  come  in,  much 
^i\l  be  done  at  the  present  season  of  the 
year.  It  was.  necessary  to  settle  this  great 
()ue6tioa,  that  Parliament  should  meet  at 
this  unusual  time ;  but  we  are  quite  satis- 
fied that,  when  once  it  is  settled,  there  will 
^e  a  very  general  disposition  to  disperse 
again. 

Among  the  questions  which  will,  how- 
ever, be  brought  before  Parliament  at  no 
(distant  period,  not  tlie  least  interesting  to 
the  pro£ession,  will  be  the  modification  of 
the  stamp  duties,  and  the  establishment  of  a 
new  lioard  of  taxation.    We  apprehend  that 
public  feeling  is  ripe  for  a  reconsideration  of 
^th  these  subjects.  We  do  not  believe  that 
tlie  present  scale  of  stamp  duties  will  long 
^  attempted  to  be  levied.     l*he  principles 
vhich  are  adopted  in  other  matters  will,  in  | 
the  end,  he  resorted  to  in  this,     The  small 
^f^Qsactions  should  be  relieved  from  much  of 
their  present  burthen.  The  stamp  duty  now 
l^F^ble  on  purchases  and  mortgages,  where 
only  a  small  sum  of  n\opey  passes,  in  very 
^^y  cases,  discourages  all  dealings  with 
|and.   Now  we  need  hardly  say  that  this  is 
U)jarious,  not  only  to  the  public  .but  to  the 
Profession.     The  small  purchaser  is  ex- 
'Juded  from  the  market  by  the  exjpensc^  and 
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of  this  a  very  great  proportion  consists  m 
the  stamp  duty.   The  profess^iunal  gains  are 
almost  always  cut  down  by  the  fairness  and 
good  sense  of  the  practitioner  to  the  smallest 
scale;  but  even  with  this  deduction  the  ex* 
pense  is  too  large,  and  the  effect  is  to  pre^ 
vent  the  dealing  altogether,      I'his  injures 
the  revenue  quite  as  much  as  it  does  the 
public  and  the  profession,      lliere  must, 
therefore,  be  a  re- consideration  and  modifi- 
cation of  the  stamp  duties.  Another  branch 
of  the  same  subject  is  the  adoption  of  a  new 
system  of  taxation.     The  length  of  tlie  in- 
strument should  be  one  of  the  ingredients 
in  estimating  the  remuneration  ;    but  it 
should  not  be  the  only  one.     The  value  of 
the  transaction,  the  responsibility  incurred 
— the  labour  bestowed— the  money  which 
passes, — should  surely  be  taken  into  con- 
sideration.     There  should  be   some  new 
rule  laid  down  on  this  subject  applicable 
to  all  transactions.     Whether  these  should 
issue  from  tlie  Judges,  or  a  new  Board  of 
Taxation,  we  leave  for  further  considera* 
tion  ;  but  the  new  rule  must  be  laid  down ; 
and  it  is  to  be  remarked,  that  this  very 
question  is   now  being  discussed   by  the 
profession  in   France,   and  in   the  recent 
I  numbers  of  tlie  Journal  de  Debate,  the  organ 
of  the  present  French   ministry,  will  be 
found  several  articles  urging  the  adoption 
of  this  rule. 

One  word  more  2  wc  trust  that  in  all 
changes  to  be  made,  the  fair  and  reason- 
able interests  of  the  profession  will  not  be 
overlooked.  We  have  shewn  that  these  are 
identified  with  those  of  the  public;  and  no 
ministry  can  prosper  that  puts  itself  in 
opposition  to  them. 
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ATTORNEY'S  LIEN  ON  JUDGMENTS 
AND  DECREES, 


Iir  the  present  article  we  propose  to  state 
the  law  as  to  the  lien  which  an  attorney  or 
solicitor  has  for  his  costs  on  jud^ents  and 
decrees  in  favour  of  his  client. 

First,  then,  as  to  the  right  of  an  attorney 
to  a  lien  on  a  judgment  for  his  costs. 

It  has  always  heen  the  practice  of  the 
Court  of  Queen's  Bench,  previous  to  1  Reg. 
Gen.  H.  T.  2  W.  4,  s.  93,  that  if  two  par- 
lies ohtain  judgment  the  one  against  the 
other,  and  one  of  them  applies  to  the  Court 
to  have  his  judgment  set  off  against  the 
judgment  of  the  other,  the  Court  will  permit 
him  to  do  so  only  upon  the  terms  of  his  sa- 
tisfying the  lien  which  the  attorney  of  the 
opposite  party  has  upon  the  judgment  for 
his  costs  in  that  particular  suit ;  see  Mitchell 
T.  Oldjield,  4  T.  R.  123  ;  Morland  v.  Ham- 
mersley,  2  H.  Bl.  441,  n.;   Middleton  v. 
Hill,  1  M.  &  Sel.  240  i  Handle  v.  Fuller, 
6  T.  R.  456  ;   Vansandau  v.  Burt,  1  D.  & 
R.  168  ;  Harrison  v.  Bainbridge,  2  B.  &  C. 
800  .    4  D.  &  R.  363,  S.  C. ;    5  D.  &  R. 
399  ;  3  B.  &  C.  535,  S.  C. ;   Simmons  v. 
Mills,  8  Taunt.  526.     And  the  same  where 
the  rights  of  the  parties  arise  from  separate 
awards,  MS.  E.  T.  1841 ;  and  see  Vol.  1, 
7th  edit.  Chitty's  Archbold,  Book  1,  Part  1. 
ch.  6,  s.  6.    But  the  practice  was  different 
in  the  Common  Pleas,  where  the  attorney's 
lien  for  costs  was  held  to  be  subject  to  the 
equitable  claims  that  existed  between  the 
parties  in  the   cause;    Bridges  v.  Smith, 
I  Dowl.  242  ;  8  Bing.  29  ;    1  M.  &  Scott, 
93,  S.  C. ;  Thrustout  v.  Crofter,  2  W.  Bl. 
826  ;  Tidd's  New  Pract.  181.     And  also  in 
the  Queen's  Bench  it  was  held  that  the  at- 
torney had  a  lien  on  the  judgment  obtained 
by  his  client  a«dnst  the  opposite  party,  to 
the  extent  of  his  costs  of  that  cause  only ; 
Stephens  v.  ffeston,  3  B.  &  C.  335 ;  5  D. 
&  R.  399,  S.  C. ;  Watson  v.  Maskell,  1 
Scott,  286;   1  Bing.  N.  C.  366,  S.  C.  And 
the  plaintiff  in  that  Court  might  have  set  off 
interlocutory  costs  in  the  same  cause,  pay- 
able by  him  to  the  defendant,  against  the 
debt  and  costs  so  incurred  by  him  on  the 
final  result  of  the  cause,  notwithstanding 
the  objection  of  the  defendant's  attorney  on 
the  ground  of  his  lien,  which  only  attached 
on  the  general  result  of  the  costs,  &c.,  of 
the  cause  ;  Howell  v.  Harding,  8  East^  362  ; 
Lang  v.  Webber,  1  Price,  375  ;  Doe  v.  AH- 
sop,  9  B.  &  C.  760 ;  Tidd's  New  Pract.  182. 
The  practice  in  all  the  Courts  is  now  regu- 
lated by  1  Reg.  Gen.  of  H,  T.  2  W.  4, 
8.  93.     The  words  of  that  rule  are  '*  no  set 


off  of  damages  or  costs  between  partia 
shall  be  allowed  to  the  prejudice  of  tbe 
attorney's  lien  for  costs  in  the  particokr 
suit  against  which  the  set-off  is  sooght: 
provided,  nevertheless,  that  interiocutory 
costs  in  the  same  suit,  aiprarded  to  the  ad- 
Verse  party,  may  be  deducted.*^  It  baa  been 
held  that  this  rule  applies  only  to  instances 
of  set-off  between  adverse  parties  in  separate 
suits;  George  v.  Elston,  S  Dowl,  4 19; 
1  Hodges,  63  ;  1  Bing.  N.  C.  513,  S.  C; 
and  see  Lees  v.  Kendall^  3  A.  &  £.  707 ; 
5  N.  &  M.  340,  S.  C;  and  therefore,  where 
there  are  several  defendants,  and  some  suc- 
ceed, and  some  do  not,  the  unauccessfal  de- 
fendants may  set  off  the  costs  doc  to  the 
successful  one,  notwithstanding  the  effect 
of  it  would  be  to  deprive  tbe  attornej  of 
his  lien ;  Holliday  v.  Lawes^  3  Bing.  N.  C. 
774  ;  Doe  v.  Carter,  8  Bing.  330 ;  DovL 
269,  S.  C.  It  gives  the  attorney  a  Ken  oa 
the  judgment  for  his  costs  as  between  at- 
torney and  client;  Watson  v.  Maskell,  3 
Dowl.  638 ;  1  Bing.  N.  C.  727  5  1  Hodges, 
73,  S.  C.  in  the  particular  case  only,  aod 
not  for  his  general  bulance  ;  Watson  v.  M^- 
kell,  1  Bing.  N.  C.  366.  No  set  off  of 
judgment  will  be  allowed  under  tlus  rale, 
even  though  they  arise  out  of  the  sane 
award,  without  satbfying  the  attorocr's 
lien;  Domett v.Heiyer,  2  Dowl. 540.  Also 
where  upon  a  reference  of  two  causes,  da- 
mages in  the  first  were  ordered  by  the  vsvA 
to  be  set  off  against  costs  in  the  second,  it 
was  held  that  this  could  only  be  done  sab- 
ject  to  the  lien  of  the  attorney  of  the  plain- 
tiff in  the  first  cause,  for  his  costs.  Cim\l 
V.  Butterley,  10  Bing.  432  j  4  M.  &  Scott, 
265  ;  2  Dowl.  780,  S.  C. ;  and  see  CMl 
V.  Smart,  4  Dowl.  760 ;  Doe  v.  Siscleir, 
5  Dowl.  26  ;  3  Scott,  42,  S.  C. 

As  regards  the  set  off  of  interlocutorj 
costs  in  the  same  suit  due  to  one  partr. 
they  may  be  set  off  against  final  costs  dae  to 
the  other  party,  without  regard  to  the  at- 
torney's lien ;  Holliday  v.  Lowes,  3  Biog. 
N.  C.  774;  see  Doey.  Carter,  8  Bing.  350; 
Dowl.  269,  S.  C.  In  this  latter  case, 
though  the  set  off  of  interlocutory  costs  was 
allowed,  it  was  so  subject  to  the  attorney  s 
lien.  There  is  no  doubt  they  may  be  so 
set  off  where  the  payment  of  them  at  the 
time  they  are  adjudged  cannot  be  strictly 
considered  as  a  condition  precedent  to  far- 
ther proceedings.  So  far  as  to  the  Ueoof 
an  attorney. 


We  now  proceed  to  state  the  practice « 
it  at  present  stands  with  respect  to  a  soil- 
citor's  right  under  similar  circumstances. 
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A  Bolicitor  proaecutiag  a  suit  to  a  decree 
has  a  lien  on  the  estate  recovered,  in  the 
hands  of  the  client  recovering  it,  for  his 
bill,  Barmesieyv.  Powell,  1  Amb.  102  ;  but 
it  is  said,  if  the  client  die,  he  has  no  lien 
on  the  estate  in  the  hands  of  the  heir,  un- 
less it  be  necessary  to  revive,  in  which  case 
the   lien   also   is  revived.       Baruesley    v. 
PoweU,  1  Amb.  102.     A  solicitor  has  a  lien 
on  a  fund  decreed  to  the  client ;  and  where 
decreed  to  an  administrator,  the  solicitor's 
lien  must  be  satisfied  before  the  bond  cre- 
ditors of  the   deceased;  nor  can   the   ad- 
ministrator controvert  this  rule,  by  insist- 
ing on  applying  the  assets  in  a  course  of 
admimstration.     Turwin  v.  Gibson,  3  Atk. 
719.     If  a  solicitor  has  declined  to  act  for 
his  client,  he  has  no  lien  for  his  costs  upon 
a  fund  in  Court.     Creswelly.  Byron,    14 
Ves.   271.      The  solicitor's  lien  on  a  fund 
decreed    to  his   client    does    not    extend 
beyond  his  costs  in  that  suit  to  costs  due  to 
him  in  other  suits ;  Lann  v.  Church,  4  Madd. 
391,   although  a  query  is  raised  on  this 
point  in   Worrall  v.  Johnson,  2  J.  &  W. 
2  J  4.     If  a  sum  is  declared  due  by  decree 
or  judgment,  a  solicitor  may  give  notice  to 
the  opposite  party  not  to  pay  the  money 
nntil  his  costs  are    satisfied.      Coweil  v. 
Simpson,  16  Ves.  275,    And  if  after  notice 
such  party  pays  it,  he  will  be  liable  to  pay 
over  again  to  the  solicitor  the  amount  of 
his  lien.     Beam.   Costs,  318.     The  lien  of 
the  solicitor  on  the  fund  may  be  destroyed 
by  the  parties  compromising  the  suit ;  and 
if  the  compromise  is  bond  fide,  it  does  not 
appear  that  the  solicitor's  lien  can  be  set 
up  against  it,  but  a  voluntary  release  docs 
not  deprive  the  solicitor  of  costs.     Beam. 
Coste,  312.      Lord   Hardwicke  said,   "  if 
the  client  had,  by  composition  or  any  rea- 
sonable consideration  for  the  costs,  made 
an  end  with  his  adversary,  I   would  not 
suffer  this  equity  (lien)  to  be  set  up  ;  but 
(he  added)  it  shall  not  be  defeated  by  a 
collusion."  fieam.  Costs,  313.  Lord  Eidon 
said,  "  the  doctrine  of  this  court  has  always 
been,  that  where  in  a  cause  comprising  a 
great  number  of  questions,  costs  may  ulti- 
mately be  due  to  both  parties,  and  sums  to 
be  paid  as  duties  to  each,  the  demands  of 
both  shall  be  arranged  so  as  to  do  justice 
between  them,  and  the  lien  of  the  solicitor 
it  only  as  to  those  costs,  which,  upon  the 
whole  taken  together,  one  party  can  claim 
from  the  other."      And  in  a  subsequent 
case,  the  same  judge  observed  that  the  prac- 
tice of  this  Court  does  not  interpose  the  lien 
further  than  upon  the  clear  balance,  which 
U  the  result  of  the  equity  between  t^e  par- 


ties, fieam.  Costs,  814.  In  ISx  parte 
Bryant,  1  Madd.  49,  on  the  petition  of  the 
solicitor,  the  parties  were  ordered  to  pay 
costh  to  the  solicitor,  although  the  client 
to  whom  such  costs  were  payable  had  re-^ 
leased  them.  In  Williams  v.  Edwards,  2 
Sim.  78,  one  of  the  terms  of  an  agreement 
was,  that  the  contract  should  be  void  if  the 
purchaser's  counsel  should  be  of  opinion 
that  a  marketable  title  could  not  be  made 
by  a  certain  time.  The  counsel  being  of 
that  opinion,  a  bill  by  the  purchaser  for  a 
specific  performance,  with  a  compensation, 
was  dismissed  with  costs  ,*  and  on  applica- 
tion afterwards  made  by  the  plaintiff  that 
his  deposit  might  be  set  off  against  the 
defendant's  costs,  and  the  surplus  <if  any) 
paid  to  him,  was  refused  with  costs.  See 
the  cases  of  Ex  parte  Bryant,  I  Madd.  49 ; 
Wriyht  v.  Mudie,  1  Sim.  &  Stu.  266: 
Smith  r.  Brocklesby,  1  Anstr.  6 1  ;  Bennet 
College  ▼.  Carey,  3  Brown's  C.  C.  390; 
Handle  v.  Fuller,  6  T.  R.  456. 


NOTES  ON  EQUITY. 


NEW  TBUSTEB. 

By  the  1 1  Geo.  4,  and  1  W.  4,  c.  60,  s.  22, 
it  is  recited  that  whereas  cases  may  occur 
upon  applications  by  petition  under  this  act 
for  a  conveyance  or  transfer,  where  the 
recent  creation  or  declaration  of  the  trust 
or  other  circumstances  may  render  it  safe 
and  expedient  for  the  Lord  Chancellor,  in-^ 
trusted  as  aforesaid,  or  the  Court  of  Chan- 
cery (as  the  case  may  require)  to  direct,  by 
an  order  upon  such  petition,  a  conveyance 
or  transfer  to  be  made  to  a  new  trustee  or 
trustees,  without  compelling  the  parties 
seeking  such  appointment  to  file  a  biil  for 
that  purpose,  although  there  is  no  power 
in  any  deed  or  instrument  creating  or  de- 
claring the  trusts  of  such  land  or  stock  to 
appoint  new  trustees  :  Be  it  therefore 
further  enacted^  that  in  any  such  case  it 
shall  be  lawful  for  the  Lord  Chancellor,  iur 
trusted  as  aforesaid,  or  the  said  Court  of 
Chancery,  to  appoint  any  person  to  be  a  new 
trustee  by  an  order  to  be  made  on  a  peti- 
tion to  be  presented  for  a  conveyance  or 
transfer  under  this  act,  after  hearing  all  such 
parties  as  the  said  Court  shall  think  neces- 
sary ;  and,  thereupon,  a  conveyance  os 
transfer  shall  and  may  be  made  and  exe- 
cuted according  to  the  provisions  herein-be- 
fore  contained,  to,  or  so  as  to  vest  such  land 
or  stock  in,  such  new  trustee,  either  alone 
or  jointly  with  any  surviving  or  continuing 
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trustee,  as  eifectually  and  ia  tlie  same 
manner  as  if  such  new  trustee  had  been  ap- 
pointed under  a  power  in  any  instrument 
creating  or  declaring  the  trusts  of  such  land 
or  stodc,  or  in  a  suit  regularly  instituted. 

This  was  a  petition  presented  under  the 
above  act  for  the  appouitment  of  new  trus- 
tees of  a  deed,  the  surviving  trustee  being 
out  of  the  jurisdiction  of  tl>e  Court.  Mr. 
Turner,  in  support  of  the  petition,  said 
that  the  deed  creating  the  trust,  con- 
tained a  power  to  ap])oint  new  trustees, 
which  was  now  vested  in  the  surviving 
trustee  {  that  the  2  2d  sect,  was  the  only 
section  of  the  act  which  authorized  the  Court 
to  appoint  new  trustees  upon  petition  ; 
and  it  seemed  to  he  doubtful  from  the  lan- 
guage/of  the  recital,  whether  that  aectiou 
avtiiorizecl  the  Court  to  appoint  new  trustees 
in  any  oasOt  except  where  tlic  instrument 
creating  the  trust  contained  no  power  to 
a{>|X)int  new  trustees.  The  Vice  Chancellor. 
lliis  case  is  clearly  within  tlte  3  2d  section 
of  the  act.  lliat  section  refers  to  the  case 
of  an  instrument  containing  no  power  to  ap- 
point new  trustees,  as  one  of  the  strongest 
instances  of  difficulty  ;  but  it  is  not  thereby 
meant  that  the  existence  of  that  circum- 
stance is  to  be  the  condition  upon  which 
the  power  tho-eby  given  to  the  Court  is  to 
bo  exercised.  If  tlie  Court  may  make  tlie 
appointment,  where  the  instrument  creating 
the  trust  contains  nu  jxiwer  for  that  purpose, 
it  «urely  may  do  so  wlterc  the  instrument 
does  contain  such  a  |)Ower.  In  re  FomU^ 
leroy,  10  Sim.  253> 


THE  PROPERTY  LAWYER. 

mVlDBNDS  OP  STOCfc. 

Im  contemplation  of  a  marriage  between 
Mr.  and  Mrs.  Pnton,  certain  sums  of  stock 
were  tranff  rred  to  tmstccs  in  trust  for  Mr. 
and  Mrs.  Faton,  for  their  lives  successiwly, 
and,  subject  tlrcrcto,  in  trust  for  theh*  issue. 
Mr.  Pftton  iiied  on  the  5th  of  July,  on  which 
day  a  half  yearly  dividend  became  due  on 
the  stock  comprised  in  the  settlement, 
and  a  question  arose  whether  this  dividend 
belonged  to  the  widow^  Mrs.  Paton,  or  to 
the  pcrtoual  estate  of  Mr.  Paton;  and  Sir 
L.  ShadwelU  V.  C,  said  that  "  with  resi>ect 
to  the  dividends  of  the  stock  which  became 
due  on  the  5th  of  July,  1837,  the  day  of 
Mr.  Paton*s  death,  I  am  of  opinion  that,  as 
he  might  have  received  thesie  dividends,  on 
npplyfng  to  the  Bank  at  any  time  on  that 
day,  they  now  form  part  of  his  jiersonal 
estate."     Paton  v.  Shepp.ird,  10  ^im.  192. 


FIXTDRF9. 

In  the  same  case,  it  was  held  that  ondef 
a  bequest  oi  household  fttrnittarc,  fixtures  be- 
longing to  the  testator  in  a  leasehold  hon»5 
occupied  by- htm,  would  pass.  "  The  stove?. 
&c.,"  said  the  V.  C.  "  are  not  the  less  furni- 
ture because  they  were  fixed  to  the  house.** 
Tliis  accords  with  what  was  said  in  Kcily  v. 
Powlet,  Amb.  605,  where  the  Master  of  the 
Rolfs  said,  •*  The  word  househc^d  furniture 
has  as  general  a  meaning  as  possible.  It  is 
incajMible  of  a  definition.  It  is  capable 
otr^y  of  a  description.  It  comprises  every 
thing  that  contributes  to  the  use  or  conve- 
nience of  the  householder,  or  omaoaent  of 
the  house."  See  also  Cole  v.  Fi/ct^erald, 
I  Sim.  &  Stu.  189;  and  3  Russ.  301. 


CHANGES  IN  THE  LAW, 

IN  TUB  LAST  SBSSION  OP  FAaUAMEE^T. 

No.  XV. 


TRIAL  OF  CONTROVEaTSD  Bt^CTlOKS^ 

4  &  6  Vict  c.  68. 

{Continued from  p.  29i.) 

39.  Afrm  Iters  temporarily  ej^cmed/rom  gerr- 
ing. — And  be  it  eiiui'tcd,  that  every  uiouiIht 
who  shall  havi*  leave  uf  absence  friantht*  llitmc 
bhall  be  excused  from  scr\'in|;on  eh-ctioii  (*t>in- 
niittces  during  sudi  Iravc;  and  if  any  menihcr 
ill  his  place  shall  otlVr  any  othrr  excuse,  either 
at  the  rcadini;  over  of  the  said  aanies,  or  as  any 
other  time,  the  sul>stancc  uf  the  alle^tions 
bliidl  be  taken  down  by  the  clerk,  in  onlcr  th.it 
the  same  may  be  afti^nvarda  entered  on  Ui<* 
jounials,  and  the  opiuiou  of  the  House  s!ial] 
ihcn  be  taken  thereon ;  and  if  the  House  sliall 
resolve  that  the  siiid  member  oui^ht  to  be  ex- 
CHsed,  he  shall  be  excused  from  servin"**  on 
election  committees  f<«r  such  time  as  iu  the 
House  shall  seem  fit,  but  no  member  shaill  Ua 
so  ttxcused  who  shall  not  chum  to  l»e  excused 
before  he  shall  be  chosen  to  sene  as  herein- 
after  provided ;  and  every  member  who  shall 
have  served  on  one  select  committee  for  tr\  inij 
an  election  petition,  and  ivho,  within  seven  days 
after  such  committee  shall  have  made  its  final 
report  to  the  House,  shall  notify  to  tiic  clerk  of 
the  «rcneral  committee  his  claim  to  be  excused 
fiom  so  serving  again,  shall  Uc  excused  during 
the  rt-niainder  of  the  session,  unless  the  llou^e 
shall  at  any  time  n- solve,  upon  the  rrport  of 
the  p^cnerai  committee,  that  the  numb«-r  of 
members  who  have  not  so  served  is  insoificient ; 
but  no  member  shall  be  deemed  to  have  serretl 
on  an  election  committee  who  on  account  of 
iD^l)ility  or  accident  shuU  have  been  excused 
from  attending  the  same  throughout. 

4*).  MemU'rs  tempururily  disgHulified  from 
sr.rviMi^.^  And  be  it  enacted,  that  every  mem- 
ber whose  return  shall  not  have  Insen  hnNi^rht 
in  for  a  thnc  exceeding  that  all  wed  for  qui:>- 
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tinning  tlie  rctnms  of  members,  or  who  sliall 
be  a  petitioner  complaininjr  of  an  undoe  elec- 
tion or  return,  or  ajrainst  whose  return  a  pcti* 
tiim  shall  be  tlicn  ^pending^,  shall  be  disquali- 
fied to  serve  on  election  committees  during  the 
ctintinaance  of  such  ground  of  disqualification ; 
and  evcrv  member  of  an^  select  committee 
appointea  to  try  an  election  petition  shall  be 
disf|ualified  to  serre  again  on  an  election  com* 
mittee  during  seven  days  after  the  final  report 
of  the  committee  on  which  he  so  servrd. 

41.^  corrected  list,  diitmgtnshin^sr  the  excused 
^r  duffttftiijled  members,  to  be  printed  and  </t«- 
tributedwitk  the  votes, •^KikA  be  it  enacted,  that 
(he  cleric  shall  make  out  an  alphabetical  list  of 
all  the  members,  omitting  tlie  names  of  such 
members  as  shall  have  claimed  to  be  wholly 
cxcoscd  fri»m  serving  on  election  committees 
as  aforesaid ;  and  the  clerk  sliall  also  distinguish 
in  anch  list  the  name  of  every  member  who 
shall  l)e  for  a  time  excused  or  disqualified,  and 
shall  also  note  in  tlie  list  every  cause  of  fiuch 
temporary  excuse  or  disqualification,  and  the 
duration  thereof,  and  such  list  shall  be  printed 
and  distributed  with  the  voles  of  tlie  house, 
and  the  names  of  all  the  members  so  omitted 
shall  be  also  printed  and  distributed  with  the 
fotes. 

4*2.  Ust  mttp  be  farther  corrected  during  one 
fteek, — And  be  it  enacted,  that  during  three 
days  next  after  the  day  of  the  distribution  of 
such  corrected  list  furtlier  corrections  may 
be  made  in  such  list  by  leave  of  the  speaker, 
if  it  shall  a|iprar  that  any  name  has  been  im- 
pToperiy  left  In  or  struck  out  of  such  list,  or 
that  there  is  any  other  error  in  such  list. 

43.  Select  ton  of  member*  to  serve  aschfdnnen 
tf  election  committees, — And  be  it  enacted, 
that  the  list  so  finally  corrected  shnll  be  referred 
to  the  general  committee  of  elections,  and  the 
general  committee  shall  thereupon  select,  in 
their  discretion,  siv,  eight,  ten,  or  twelve  mem- 
bers, whotn  tiiey  sliall  think  duly  qualified,  to 
serve  as  chainnen  of  election  committees ;  and 
t!ie  members  so  selected  shall  be  formed  into 
a  separate  panel,  to  be  calle<l  the  chairmen's 
panel,  which  shall  be  reported  to  the  House ; 
and  while  tlie  name  of  any  member  shall  be 
Hpon  the  chaim:en*8  panel  he  shall  not  be  liable 
orqaalified  to  serve  on  an  election  committee, 
otherwise  than  as  chairman;  and  that  every 
member  who  shall  have  been  nlaced  on  the 
chairmen's  panel  shall  lie  bmma  to  continue 
npun  it  untu  the  end  of  the  session,  or  until 
be  shall  sooner  cease  to  be  a  member  of  the 
House,  or  until,  by  the  leave  of  the  House,  he 
shall  be  disehargrd  from  continuing  upon  the 
chairmen's  jpanel:  Provided  always,  that  every 
member  of  the  chairmen's  panel  who  shall 
have  served  «n  one  or  more  election  committee, 
and  who  shall  notify  to  the  clerk  of  the  general 
committee  of  elections  his  claim  to  be  dis- 
charged from  continuing  upon  the  chairmen's 
panel,  shall  be  «o  discharged  accordingly ;  and 
e^ery  such  memlier  shall  be  excused  from 
scrvini-  upon  any  election  committee,  eitlier 
as  chairman  or  otJierwise,  during  the  remaindrr 
of  the  session  :  bnt  no  membtT  of  the  chair- 
mcn*^  panel  shaU  be  dcenird  to  have  served  on 


an  election  committee  who  on  account  of  in-- 
ability  or  accident  shall  have  been  excused 
from  attending  the  same  throughout. 

44.  fjist  to  be  divided  into  five  paneU.^-'And 
be  it  tmacted,  that  after  the  chairmen's  panel 
shall  have  been  «o  as  aforesaid  selected,  the 
general  committee  shall  divide  the  members 
dien  remaining  on  such  list  into  five  panels, 
in  such  manner  as  to  them  shall  seem  most 
convenient,  but  so  nevertheless  that  each  panel 
may  contain,  as  nearly  as  niav  be,  the  same 
number  of  members,  and  shall  report  to  the 
House  the  di\'ision  so  made  by  them ;  and  the 
clerk  shall  decide  by  lot  at  the  table  the  order 
of  the  panels  as  s<*ttled  by  the  general  com* 
mittee,  and  shall  distinguish  each  of  thctu  by 
a  number  denoting  the  onler  in  which  they 
shall  have  been  drawn  ;  and  the  panels  shall 
then  be  returned  to  the  general  comtnittcc  of 
elections,  and  shall  be  the  panels  from  which 
all  inerabers  shall  be  chosen  to  serve  on  election 
committees. 

45.  Genentl  committee  to  correct  the  panels 
from  time  tit  time, — And  be  it  enacted,  that  the 
general  committee  of  elections  shall  correct 
the  said  paneh  from  time  to  time,  liy  striking 
out  of  them  the  name  of  every  meinl)er  who 
shall  cease  to  be  a  member  of  the  House,  or 
who  from  time  to  time  shall  become  entitled 
and  shall  claim  as  aforesaid  to  be  wholly 
excused  from  serving  on  election  committees, 
and  l>y  inserting  in  one  of  the  panels  to  be 
chosen  by  the  general  committee  at  their  dis- 
cretion, the  name  of  every  new  member  of  the 
House  who  shall  not  be  entitled  and  claim  as 
aforesaid  to  be  wholly  excused  ;  and  shall  also 
from  time  to  time  distinguish,  in  the  manner 
aforesaid,  in  the  said  panels,  the  names  of 
those  members  who  shall  be  for  a  time  excused 
ordi.oc]ualifiedfor  any  of  the  reasons  aforesaid : 
and  the  general  committee  shnll,  as  often  as 
they  shall  think  fit,  report  to  the  House  the 
panels  as  they  shall  then  stand  corrected ;  and 
as  often  as  the  general  committee  of  elections 
shall  report  the  said  panels  to  the  House  they 
shall  be  printed  and  aistribuCed  with  the  votes 
of  the  House. 

46.  Power  to  transfer  to  another  panel  the 
names  of  members  obtaining  leave  of  absence,-^ 
And  be  it  enactetl,  that  when  leave  of  absence 
for  a  limited  time  shuU  have  been  granted  by 
the  House  to  any  member,  it  shaH  be  lawful  for 
the  general  committee  of  elections  to  transfer 
the  uane  of  such  member  from  the  panel  in 
which  it  shall  have  been  placed  to  some  other 
panel  subsequent  in  rotation,  if  they  shall  think 
fit  so  to  do,  having  regard  to  length  of  time 
for  which  such  leave  of  absence  shul  have  been 
granted,  and  to  the  number  of  select  com- 
mittees then  about  to  be  appointed. 

47.  For  supplying  vacancies,  and  increasing 
the  chairmen's  punel.^And  be  it  enacted,  that 
whenever  any  member  of  tlie  chairmen's  panel 
shall  cease  to  be  a  member  of  the  House,  or 
shaU  be,  by  leave  of  the  House,  dijjclm rged 
from  contiuniiig  upon  the  chairmen's  panel, 
or  shall  be  eo  discharged  by  re- son  of  service, 
under  the  provision  bcivin-beforc  contained, 
the  general  committee  slmll  forthwith   select 
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another  member  to  be  placed  upon  the  cbiur. 
men's  panel  in  bis  room  ;  and  m  case  it  shall 
at  any  time  appear  to  the  general  committee 
that  the  cbairmen*s  panel  is  too  small,  it  sball 
be  lawful  for  the  general  committee  to  select 
two,  four,  or  six  additional  members  to  place 
upon  it,  so  nevertheless  that  the  chairmen's 
panel  shall  not  at  any  time  consist  of  more 
than  eighteen  members  without  the  leave  of 
the  House  first  obtained* 

48.  Memitert  upon  chairmen* $  panel  to  make 
regulatiom, — And  be  it  enactecl,  that  it  shall 
be  lawful  for  the  members  who  are  upon  the 
chairmen's  panel  from  time  to  time  to  make 
such  regulations  as  they  may  find  convenient 
for  securing  the  appointment  or  selection  of 
chairmen  of  election  committees,  and  for  dis- 
tributing the  duties  of  chairman  among  all  of 
them. 

4  9.  General  committee  to  determine  how  many 
committees  shall  be  chosen  in  each  week.  No- 
tice to  be  given  when  any  committee  will  be 
•chosen. — And  be  it  enacted,  thut  the  general 
committee  of  elections  shall  from  time  to  time 
determine  how  many  committees  shall  be 
chosen  in  each  week  for  trying  the  election 
petitions  which  then  stand  referred  to  them 
in  which  the  sureties  shall  have  been  reported 
unobjectionable,  and  the  day  or  days  on  which 
they  will  meet  for  choosing  such  committees, 
which  they  shall  choose  in  the  same  order  in 
which  the  petitions  stand  in  the  list  aforesaid, 
having  regard  to  the  number  of  select  com- 
mittees which  may  then  be  sitting  for  the  trial 
of  election  petitions,  and  to  the  whole  number 
of  such  committees  then  to  be  appointed ;  and 
notice  of  the  time  and  place  at  which  the 
committee  will  be  chosen  to  try  any  election 
petition  shall  be  published  with  the  votes,  and 
in  case  the  conduct  of  the  returning  officer  id 
complained  of,  shall  be  sent  to  such  returning 
officer  through  the  post  not  less  than  fourteen 
days  before  the  day  on  which  such  committee 
shall  be  chosen ;  and  every  such  notice  shall 
direct  all  parties  interested  to  attend  the 
general  committee  of  elections,  by  themselves, 
their  counsel  or  agents,  at  the  time  appointed 
for  choosing  the  select  committee. 

50.  Notice  o/ petitions  and  paA#^.-— And  be 
it  enacted,  that  notice  shall  be  |^ublibhe<l  with 
the  votes  of  the  petitions  appointed  for  each 
week,  and  of  the  panel  from  which  committees 
will  be  chosen  to  try  such  petitions. 

51.  Provision  for  cases  where  the  sitting 
member  does  not  defend,  and  some  party  has 
been  admitted  to  defend,  9fc. — And  be  it  en- 
acted, that  in  ail  cases  where  notice  of  the 
death  or  vacancy  of  the  seat  of  any  member 
petitioned  against,  or  that  it  is  not  the  inten- 
tion of  such  member  to  defend  his  election  or 
return,  shall  have  been  inserted  in  the  Gazette, 
by  order  of  the  Speaker,  and  some  party  shall 
have  been  admitted  to  defend  such  return,  as 
herein-before  provided,  or  where  the  conduct 
of  the  returning  officer  is  complained  of,  the 
general  committee  of  elections  shall  meet  for 
choosing  the  select  committee  to  try  the  peti- 
tion relating  to  such  return,  at  a  time  to  be 
appointed  by  them^  not  soouer  than  font  teen 


days  after  tho  petition  (or  the  laat  of  the  petl^ 
tioiis,  if  more  than  one)  to  be  allowed  to  de. 
fend  such  election  or  return  shall  ha?e  bees 
referred  to  them ;  and  not  less  than  fourteen 
days  notice  shall  be  given  in  the  votes  of  the 
time  appointed  for  choosing  such  select  com- 
mittee, and  anv  former  notice  that  may  hare 
been  gi?en  shall  be  taken  to  be  annulled;  bat 
if  no  party  shall  have  been  admitted  to  defend 
such  election  or  return,  and  if  the  condoct  of 
the  returning  officer  is  not  complauned  of  in 
such  petition,  the  general  committee  of  elec- 
tions shall  meet  for  choosing  the  select  com- 
mittee to  try  such  petition  as  soon  as  coo- 
venientlv  may  be  after  the  expiration  of  the 
time  allowed  for  parties  to  come  in  to  d^ 
fend  such  election  or  return  as  herein-before 
provided ;  and  not  less  than  one  day's  notice 
of  the  time  and  place  appointed  for  choosing 
such  committee  shall  be  given  in  the  vote*. 

52.  General  cotnmittee  empowered  to  ckan^ 
the  day  for  choosing  select  committee. — And  be 
it  enacted,  that  it  shall  be  lawful  for  the  ge- 
neral committee  of  elections  to  change  the  day 
and  hour  appointed  by  them  for  choosing  a 
select  committee  to  try  any  election  petition, 
and  to  appoint  some  subsequent  day  and  hour 
for  the  same,  if  it  shall  in  their  judgment  be 
expedient  so  to  do,  giving-  notice  in  the  rotci 
of  the  day  and  hour  so  subsequently  appointed ; 
and  in  every  case  in  which  any  such  c\aBj;t 
shall  be  made  by  them  they  shall  forthwitb 
report  the  same  to  the  House,  with  their  rea- 
sons for  making  such  change. 

53.  Lists  of  voters  intended  to  he  objected  t» 
shall  be  delivered  to  the  clerk  of  the  general 
committee.-^And  be  it  enacted,  that  in  ail 
cases  of  controverted  elections  or  retiinuof 
members  to  serve  in  Parliament,  all  the  partia 
complaining  of  or  defending  such  elections  or 
returns  shall,  by  themselves  or  their  agents, 
deliver  in  to  the  clerk  of  the  general  coic- 
mittee  lists  of  the  voters  intended  to  Im  ob- 
jected to,  giving  in  the  said  lists  the  sereral 
heads  of  objections,  and  dutingui^hing  Ute 
same  against  the  names  of  the  voters  excepted 
to,  not  later  than  six  of  the  clock  in  the  after- 
noon on  the  sixth  day  next  before  the  day  ap- 
pointed for  choosing  the  committee  to  try  tb« 
petition  complaining  of  such  election  or  ^^ 
turn  ;  and  the  said  clerk  shall  keep  the  li>ts  so 
delivered  to  him  in  his  office  open  to  the  ia- 
spection  of  all  parties  concerned. 

54.  Select  committee  to  be  chosen,-^ An^  be 
it  enacted,  that  the  general  committee  shall 
meet  at  the  time  appointed  for  clioosing  the 
committee  to  try  any  election  petition,  and 
shall  choose  from  the  panel  then  staodii^ 
next  in  order  of  service,  exclusive  of  the 
chiurmen's  panel,  six  members,  not  beiog  theo 
excused  or  disqualified  for  any  of  the  causes 
aforesaid,  and  who  shall  not  be  specially  dis- 
qualified for  being  appointed  on  the  comnuttee 
to  try  such  petition  for  any  of  the  foUomoj! 
causes :  (that  is  to  say,)  by  reason  of  having 
voted  at  the  election,  or  by  reason  of  be»g  the 
party  on  whose  behalf  the  seat  is  claimedi  or 
related  to  the  sitting  member  or  party  od 
whose  behalf  the  scat  is  claimed  by  kiadred  or 


Digitized  by 


Ljoogle 


Changes  in  the  Law. 


327 


•ffinity  in  the  first  or  second  degree  Recording  I 
to  the  canon  law  {  and  each  panel  shall  serve  { 
for  a  week,  beginning  with  the  panel  first  > 
drawn,  and  continuing  by  rotation  in  the  order  | 
in  which  they  were  drawn,  and  not  reckoning 
those  weeks  in  which  no  select  committee 
shall  be  appointed  to  be  chosen. 

55.  In  cate  of  diiagreemeni,  the  generd 
committee  to  tt<ffoum.  Committees  to  be  eho- 
ten  for  petitions  aceording  to  their  order 
on  the  list, — And  be  it  enacted,  that  in  case 
at  the  least  four  members  then  present  of  the 
general  committee  of  elections  shall  not  agree 
in  choslng  a  committee  to  try  any  petition  ap- 
pointed for  that  day,  the  general  committee 
shall  adjourn  the  choosing  of  that  committee, 
and  o(  the  remaining  committees  appointed  to 
be  chosen  on  that  day,  to  the  following  day, 
aod  the  parties  shall  be  directed  to  attend  on 
the  following  day,  and  so  from  day  to  day 
(with  the  exception  of  Sunday,  Good  Friday, 
and  Christmas  i)ay,)  until  all  such  committees 
shall  be  chosen,  or  until  the  general  committee 
of  elections  shall  be  dissohed  as  herein-before 
provided ;  and  the  s^eneral  committee  shall  not 
ID  any  case  proceed  to  choose  a  committee  to 
try  any  election  petition,  until  they  shall  have 
chosen  a  committee  to  try  every  other  election 
petition  standing  higher  'in  the  list  aforesud, 
the  order  for  referrinf^  which  shall  not  be  then 
discharged,  or  in  which  the  proceedings  shall 
not  be  then  suspended  under  the  provisions 
hereinbefore  contained,  except  in  the  case  of 
choosing  a  committee  to  supply  the  place  of  a 
discharged  committee,  as  uerein  after  pro- 
vided, which  substituted  committee  shall  be 
first  chosen  on  the  day  on  which  the  general 
committee  shall  meet  for  that  purpose,  and 
also  except  in  the  case  where  the  day  ori- 
ginally appointed  for  choosing  a  committee 
shall  have  been  changed  under  the  provisions 
hereinbefore  contained. 

56.  ff^hen  committee  chosen,  the  parties  to  be 
culled  in. — And  be  it  enacted,  that  as  soon  as 
the  general  committee  of  elections  shall  have 
chosen  a  committee  to  try  any  such  petition, 
the  parties  in  attendance  shall  oe  called  in,  and 
the  names  of  the  committee  chosen  shall  be 
read  over  to  them. 

57.  Generai  committee  to  proceed  in  order 
tcith  oil  the  petition  appointed  for  that  day. — 
And  be  it  enacted,  that  after  hearing  the  names 
of  the  committee  chosen,  the  parties  present 
shall  be  directed  to  withdraw,  and  the  general 
committee  may  proceed  to  choose  another 
committee  to  tr^  the  next  petition  appointed 
for  that  day,  until  all  the  committees  appointed 
to  be  chosen  on  that  day  shall  be  chosen,  or 
until  the  choosing  of  any  committee  shall  be 
Adjourned  as  aforesaid ;  and  after  any  such  ad- 
joornment  the  general  committee  shall  not 
transact  any  more  business  on  that  day,  ex- 
cept with  regard  to  those  petitions  for  trying 
which  committees  shall  have  been  previously 
chosen. 

58.  Parties  ma^  object  to  disqualified  members, 
[f  general  commtttee  allow  the  disqualification, 
a  new  committee  to  be  chosen, — And  be  it  en- 
acted, thai  within  one  half-hottr  at  furthest 


from  the  time  when  the  parties  to  anv  elcctioa 
petition  shall  have  withdrawn,  or  if  tne  parties 
to  any  other  election  petition  shall  then  be 
before  the  general  committee  of  elections,  then 
after  such  other  parties  shall  have  withdrawn, 
the  parties  in  attendance  shall  be  again  called 
before  the  general  committee  in  the  same 
order  in  which  they  were  directed  to  withdraw; 
and  the  petitioners  and  sitting  member  or 
members,  or  such  party  as  may  have  been 
admitted  as  aforesaid  to  defend  the  return  or 
right  of  election,  their  counsel  or  agents,  be- 
ginning on  the  part  of  the  petitioners,  may 
object  to  all  or  any  of  the  members  chosen,  as 
being  then  disqualified  or  excused,  for  any  of 
the  reasons  aforesaid,  from  serving  on  the 
committee  for  the  trial  of  that  election  peti- 
tion, but  not  for  any  other  reason  whatsoever; 
and  if  at  the  least  four  members  then  present 
of  the  general  committee  shall  be  satisfied  that 
any  member  so  objected  to  is  then  disoualified 
or  excused  for  any  of  the  reasons  atoresaid, 
the  parties  present  shall  be  again  directed  to 
withdraw,  and  the  general  committee  shall  pro- 
ceed to  choose  anotlier  committee  from  the 
same  panel  to  try  that  petition,  and  so  as  often 
as  the  case  may  happen ;  and  in  the  second  or 
any  following  committee  the  general  commit- 
tee may,  if  they  shall  think  fit,  include  all  or 
any  of  the  members  first  chosen  by  them,  ex- 
cept those  who  shall  have  been  objected  to, 
and  who  shall  have  been  allowed  by  the  general 
committee  to  be  disqualified  or  excused ;  and 
no  party  shall  be  allowed  to  object  to  any 
member  who  may  be  included  in  the  second 
or  any  following  committee  who  was  not  ob- 
jectecl  to  when  mcluded  in  the  committee  first 
chosen  to  try  that  petition. 

69.  Notice  to  be  sent  to  everv  member  chosen* 
— And  be  it  enacted,  that  when  six  members 
shall  have  been  chosen,  none  of  whom  shall 
have  l>cen  objected  to,  the  clerk  of  the  general 
committee  of  elections  shall  give  notice  thereof 
in  writing  to  each  of  the  members  so  chosen; 
and  with  every  such  notice  shall  be  sent  a  no<* 
tice  of  the  general  and  special  grounds  of  dis- 
qualification and  excuse  from  serving  which 
are  hereinbefore  mentioned,  and  of  the  time 
and  place  when  and  wliere  the  general  com- 
mittee will  meet  on  the  following  day;  and 
notice  of  the  time  and  place  of  such  meeting 
shall  be  published  with  the  votes. 

60.  /fanp  member  chosen  proves  disqualificO" 
iion,  another  committee  to  be  chosen, — Aod  be 
it  enacted,  that  the  general  committee  shall 
meet  in  the  following  day  at  the  time  and 
place  mentioned  in  such  notice  as  last  afore- 
said ;  and  if  any  member  shall  then  and  there 
prove,  to  the  satisfaction  of  at  least  four  mem- 
bers then  present  of  the  general  committee, 
that,  for  any  of  the  reasons  aforesaid,  he  is 
disqualified  or  excused  from  serving  on  the 
committee  for  which  he  shall  have  been  so 
chosen,  or  if  any  such  member  shall  prove,  to 
the  satisfaction  of  at  least  four  members  then 
present  of  the  general  committee,  tliat  there 
are  any  circumstances  in  his  case  which  render 
him  ineligible  to  serve  on  such  select  com* 
mlttee,  such  circumstances  having  regard  not 
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to  his  own  con?en1cnce,  but  solfly  to  tlie  Im- 
partial cbancter  of  tlM  tribuiiul,  the  f|;ciieral 
comuiittce  shall  proceed  to  choose  a  new  com- 
mittee to  try  that  petition^  in  like  manner  as 
if  that  member  had  been  objected  to  by  any 
party  to  the  petition ;  and  if  within  the  space 
of  one  hour  after  the  time  mentioned  in  the 
niiticc  no  member  shall  so  appear,  or  if  any 
member  so  appcarini^  shall  not  prove  his  dis- 
qualification or  cxcui>c,  to  the  satisfaction  of 
at  least  four  members  then  present  of  the  f^^e- 
neral  committee,  a  chairman  shall  be  appointed 
to  the  six  members  so  chosen,  to  be  of  the 
select  committee  in  the  manner  hereinafter 
mentioned. 

61.  Memben  on  chairmen" i  panel  to  appoint 
chftirman  to  select  commi/tres, -^  And  be  it 
enacted,  that  when  six  members  of  the  com. 
mittceare  finally  chosen  as  aforesaid  the  mem- 
bers who  are  upon  the  chairmen's  paiu  1  shall 
notify  to  the  members  of  the  general  committee 
the  name  of  the  member  who  has  been  ap- 
pointed  or  selected  by  them  as  the  chairman  of 
such  election  committee,  and  the  general  com- 
mittee shall  add  his  name  to  ihe  names  of  the 
six  members  chosen  by  them  as  aforesaid,  and 
they  shall  communicate  the  name  of  such 
chairman  to  the  panics  interested,  or  such  of 
them  as  still  think  fit  to  attend  for  that  pur- 
pose, and  if  no  objection  be  substantiated 
thereto  the  select  committee  shall  then  be  taken 
to  be  appointed  :  Provided  always,  that  no 
member  shall  serve  as  chairman  of  any  election 
committee  who  would  be  disqualified  from 
serving  on  such  committee  if  not  upon  the 
chairmen's  panel ;  and  any  of  the  parties  in 
attendance  may  object  to  such  chairman  as 
being  then  disqualified  or  excused,  for  any  of 
the  reasons  aforesaid,  from  serving  on  the 
committee  for  the  trial  of  that  election  petition, 
but  not  for  any  other  reason  whatsoever ;  and  if 
at  the  least  four  members  then  present  of  the 
general  committee  shall  be  sati^ified  that  the 
chairman  so  olgected  to  is  dis<piulified  or  ex- 
cused for  any  of  the  reasons  aforesaid,  the  par- 
ties present  shall  be  a^ain  direetcd  to  withdraw, 
and  the  general  committee  shall  send  bark  the 
name  of  such  chairman  to  the  members  on  the 
chairmen's  panel,  and  the  members  on  the 
chairmen's  panel  shall  proceed  to  choose  ano- 
ther chairman  to  try  that  petition, and  so  as  often 
MS  the  case  may  happen;  and  the  name  of  the 
chairman  to  whom  no  ol>jection  shall  be  sub- 
stantiated shall  be  added  to  the  names  of  the 
six  members  chosen  by  them,  and  the  select 
committee  shall  then  be  taken  to  beDp]minted. 
62.  Select  committee  to  he  reported  to  the 
House, — And  be  it  enacted,  that  at  the  meeting 
of  the  House  of  Commons  for  the  despatch  of 
business  next  after  any  such  select  committee 
shall  be  appointed,  the  members  chosen,  in- 
cluding the  chairman,  shall  attend  in  their 
places,  and  the  general  committee  of  elections 
shall  report  to  the  House  the  names  of  the  se- 
lect committee  appointed,  and  shall  annex  to 
such  report  all  petitions  referred  to  them  by 
the  House  which  shall  relate  to  the  return  or 
election  of  which  such  select  committee  is  np- 
pointed  to  try  the  merit!«,  and  all  li^is  of  voters 


which  sliall  bavo  been  delivered  to  them  liy 
either  party  ;  and  the  members  chosen  to  he  «f 
the  said  select  committee  shall  not  depart  ibe 
House  till  the  time  for  the  meeting  of  such  se- 
lect committee  shall  he  fixed. 

63.  Memfter*  of  select  committee  to  bestnrn, 
— And  be  it  enacted,  that  the  seven  mcmljen 
appointed  as  herein -before  is  mentionetl  shall, 
before  departing  the  House,  be  sworn  at  die 
table,  by  the  clerk  or  clerk  assistant,  well  awl 
truly  to  try  the  matter  of  ihe  petitions  referiol 
to  them,  ami  a  true  jn<!gmenl  to  give  acconl- 
iiig  to  the  evidence,  and  shall  be  titkcn  to  \k  a 
select  committee  legally  appointed  to  try  m\ 
determine  the  merits  of  the  return  or  eh  nl»a 
so  referred  by  the  House  to  them ;  ami  the 
member  so  appointed  from  the  cliairm^'iri 
panel  shall  be  the  chairman  of  such  coinmliuo. 

64.  Members  of  said  commiltee  not  prneul 
tnthin  one  hour  after  the  meeting  of  the  Hma 
to  be  taken  into  custody  by  the  Serjeant  at  Arat. 
— And  be  it  enacted,!  hat  if  any  member  of  ihe 
said  committee  shall  not  attend  in  his  plj(t 
within  one  hour  after  the  meeting  of  the  Houm 
on  the  day  appointed  for  swearing  the  siid 
committee,  or  if,  after  attending,  any  mcuikr 
shall  depart  the  House  before  the  said  com- 
mittee shall  be  sworn,  unless  the  commiuec 
shall  be  discharged,  or  the  swearing  of  the  said 
committee  shall  be  adjourneil  as  liereiu-afirr 
provided,  he  shall  be  ordered  to  be  taken  into 
the  custody  of  the  Serjeant  at  Arms  atteudiuji 
the  House,  for  such  neglect  of  his  duty,  and 
sliall  be  otherwise  ])uui;5hed  or  censured,  at  the 
discretion  of  the  House,  unless  it  shall  apprar 
to  the  House,  by  facts  specially  stated,  aiid 
verified  upon  oaih,  that  such  member  wvi  hy* 
sudden  accident  or  by  necessity  prevented  frutn 
aitendiiis;  the  House. 

65.  If  any  such  member  is  not  present  vitkk 
three  hours  afier  the  meet  in f(  of  the  tloasrjU 
proceedings  to  be  adjuurnnl, — And  he  il  cnart* 
ed,  that  if  any  sueh  absent  member  sliall  not  Ix 
brought  into  the  House  within  three  hunr$ after 
the  meetnig  of  the  House  on  the  ilay  fust  ap- 
pointed for  swearing  the  said  committee,  aiid 
if  no  stiflicient  cause  shall  be  shouo  to  the 
HiMis'c  before  its  rising  whereon  the  Ibmic 
shall  dispense  with  the  attendance  of  sucli  al»« 
sent  member,  the  swearing  of  the  coioiniiirt 
?hall  be  adjourned  to  the  next  meeiingof  the 
House  ;  and  all  the  members  of  the  said  com- 
mittee shall  be  bound  to  attend  in  their  placet, 
for  the  purpose  of  being  sworn  at  the  next 
meeting  of  the  House,  in  Tike  manner  as  oo  the 
day  first  appointed  for  that  purpose. 

66.  /Ill  the  members  nut  attending  afirr  tfrf- 
journmrnt^  the  committee  to  (»e  dischttrjfed.-' 
And  be  it  enacted,  that  if  on  the  day  to  which 
the  swearing  of  the  said  committee  shall  he  so 
adjourned  all  the  members  of  the  counniilcc 
shall  not  attend  and  be  sworn,  or  if  safficieot 
cause  shall  be  shown  to  the  House  before  i(i 
rising,  on  the  day  first  appointed  for  swcarin* 
the  said  committtee,  why  the  attendance  of  soy 
member  of  the  committee  should  be  dis|icn»d 
with,  the  said  committee  ehall  he  taken  to  Ik 
discharged,  and  the  general  committee  sbill 
meet  ou  the  following  uay  (Sundays,  Chrisluiai 
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Day,  i^ucl  Goo<l  Friday  cxceplctl),  anil  slnill  |  judgment,  o 
proceed  to  clioose  a  new  coin  mil  tee  from  the  I  has  been   b 
same  panel  from  winch  the  diHrhar||[ed  com*  |  oiifrht  to  be 
iiiittee  wai  chosen  la  the  manner  herem-before 
provided,  and  notice  of  such  meeting  shall  be 
publUhtd  with  the  votes. 

[To  U  contmveii.'] 


NOTICES  OF  NEW  BOOKS, 

The  Stamp  Law$  considered,  with  a  view  to 
their  inftstence  on  the  Admission  of  Deeds 
and  other  Writings  in  Evidence,  The 
Probate  and  Legacy  Duty  Acts,  and  the 
eases  decided  thereon ;  wUh  an  Appendix 
of  the  Stamp  Acts  relating  to  Ireland  and 
the  UnUed  Kingdom.  By  Oeorge  Wil- 
liam Collins,  Esq.,  of  Lincoln's  Inn,  Bar- 
rister at  Law.    A.  Maxwell,  1841. 

Hie  stitutcs  imposing  stamp  duties,  not- 
withstanding their  frequent  amendment,  or 
attempted  amendment,  form  a  very  vexatious 
and  difficult  branch  of  law.  Without  dwel- 
ling on  the  burtliensome  amount  of  the  tax 
on  every  transfer  of  property,  we  may  for  the 
present  advert  to  the  grievance,  both  to  soli- 
citor and  client,  of  the  uncertainty  of  several 
parts  of  the  law,  and  es])ccially  the  inability 
to  cure  the  defect  at  tlie  trial,  in  case  the 
judge  should  be  of  opinion  that  an  insuf- 
ficient stamp  has  been  impressed  on  the 
document  tendered  in  evideuce.  It  is  much 
to  be  regretted  that  the  bill  prepared  a  few 
years  ago  for  consolidating  and  amending 
the  law,  was  not  perfected.  By  that  mca- 
iurc,  when  an  instrument  offered  in  evi- 
dence was  objected  to  as  insufficiently 
stamped,  it  was  intended  to  i>crmit  the 
party  to  pay  the  amount  of  the  deficient 
duty  with  a  penalty,  into  the  hands  of  the 
officer  of  the  court.  This  might  have  been 
liable  to  occasional  abuse  ;  but  the  penalty 
would  generally  have  been  a  sufficient  pro- 
tection to  the  revenue. 

On  this  subject,  we  may  notice  the  cases 
which  the  present  author  has  collected, 
where  the  objection  to  an  insufficient  stamp 
was  precluded. 

"A  party  may  he  precluded,  both  at  law  and 
in  oquity,  by  the  form  of  pleading,  from  o!)- 
jccting  to  a  document  being  received  on  ac- 
count of  its  !»cing  itnpropcily  stamped.  In  a 
suit  for  specific  performance  of  an  agreement, 
contained  in  letters  which  were  set  furtli  in 
the  bill  and  admitted  in  the  answers,  a  decree 
WM  pronounced  *  upon  inspecting  the  record 
of  the  I>ill,'  and  the  court  refu8c<l  to  make  any 
inquiry  as  to  whether  the  original  letters  were 
stamped*    Lord   EUon,  in  the  course  of  his 

*  HaddU'ston  v.  Bmcoe,  1805,  11  Vcs.  683. 


observed,  that  wherever  an  action 
brouglit  upon  an  agr^'emeut  that 
ought  to  be  on  a  stamp,  and  the  f«)rm  of  the 
pleading  has  been  such  that  at  the  trial  it  was 
not  necessary  to  produce  the  instrument,  as  if 
it  was  admitted  upon  the  record,  and  the  trial 
was  upon  issues  collateral  to  the  existence  of 
the  ajn'eement,  it  has  never  been  considered 
as  open  to  the  court  to  examine  the  quostMm 
whether  the  instrument  was  legally  available 
with  reference  to  the  stamp  laws.  His  Lord- 
ship also  adverted  to  the  distinction  between 
an  agreement  that  may  be  stamped,  paying 
the  penalty,  which  the  party  will  be  permitted 
to  stamp  pending  tlie  cause,  and  one  upon 
which  no  action  ran  be  brought  unless  stamped. 
"  And  in  assumpsit  by  an  adinintstrator  U|ioa 
promises  laid  to  his  intestate  with  a  profert  of 
the  letters  of  administration,  and  non  assumpsit 
pleaded,  the  defendant  was  not  allowed  upon 
production  of  the  letters  of  administration  to 
object  to  the  stamp,  for  the  plea  admitted  that 
the  plaintiff  was  adfnini>trator.^ 

'*But  where  a  plaintiff  declares  as  odniinis- 
trator  in  trover  and  upon  a  conversion  in  his 
own  time,  the  stvling  himself  as  administrator 
ia  of  no  avail,  he  must  prove  himself  to  be 
such ;  and  the  question  U  raised  by  the  plea  of 
not  guilty  in  trover,  for  it  goes  to  the  foiinda* 
tion  of  the  plaintiff's  title,  and  the  want  of 
administration  need  j^ot  then  be  ^cially 
pleaded.^ 

*'  By  the  payment  of  money  into  court,  the 
validity  of  the  instrument  upon  wliich  the  ac* 
tion  is  founded  is  admitted,  and  therefore  the 
defendant  will  not  afterwards  l>e  tdlowed  to 
avail  himself  of  an  objection  to  the  stamp.<^ 

'*  Where  a  party  applies  for  a  permission  to 
inspect  or  take  a  copy  of  an  instrument,  it  is 
usually  granted  upon  the  terms  of  not  object* 
ing  at  the  trial  to  the  stamp  affixed  to  ttie  ori- 
giual.o  And  the  effect  or  an  admission  of  a 
<locument  described  in  a  notice  under  Reg. 
Gen.  4  W.  4,  s.  20,  is.  that  a  document  was 
executed  of  the  same  character  as  that  de* 
dcribcd  in  the  notice.  As,  where  the  plaintiff 
gave  the  defendant  notice  under  this  rule  that 
he  would  be  required  to  admit,  on  the  trial,  u 
counterpart  of  a  lease  from  1\  to  5.,  dated 
&c. ;  and  a  judge,  on  summons,  ma4lc  an  ord«r 
by  consent  for  admitting  the  same.  The  in- 
strument produced  on  the  trial  was  in  the  form 
of  a  demise  from  7*.  to  5.  of  the  date  specified, 
and  was  indorsed  •  counti-rpart,*  but  was  exe- 
cuted by  the  landlord  as  well  as  the  tenant. 
No  proof  was  given  that  any  original  or  dupli- 
cate lease  had  or  had  not  existed.  The  stamp 
was  fuflicicnt  for  a  counterpart,  but  not  for  a 
lease.  It  was  held  that  the  defendant  having 
consented  to  admit  a  counterpart  of  a  lease, 
corresponding  in  date  and  parties  with  that 
produced,  conld  not  then  contend  that  the 
instrument  then  produced  was  a  lease,  and 
therefure  improperly  stamped,  although  the 


b  Thynne  v.  Protheroe,  1814, 2  M.  &  6. 551. 
c  IJnnt  V.  Stevens,  1810,  3  Taunt.  113. 
^  hrnd  v.  Ui^t^umn,  1811,  3  Camp.  40. 
e  Price  V.  BouUhy,  1  C.  &  P.  4C6  j  Pailt,  J. 


Digitized  by 


Ljoogle 


390 


Notkei  of  New  Books :  Coliitu  ok  the  Stamp  Lawi,' 


court  were  inclined  to  think  that,  under  the 
circumstances,  independently  of  the  adcni«8ion, 
a  lease  stamp  wm  necessary/ 

"And  although  it  is  a  general  rule  that  it  is 
not  sufficient  that  a  copy  of  the  agreement  orir 
other  instrument  is  stamped,  even  where  the 
original  is  lost  or  destroyed;  yet,  where  an 
instrument  was  wrongfully  obtuned  and  de- 
stroyed by  one  of  the  parties  to  it  before  the 
twenty- one  days  for  stamping  had  expired,** 
the  court  permitted  a  copy  to  be  stamped,  and 
directed  that  the  party  who  had  destroyed  the 
agreement  should  not  avail  himself  of  the  ob- 
jection that  it  was  never  stamped  J  And  where 
notice  has  been  given  to  the  adverse  party  to 
produce  an  instrument,  and  he  fails  to  do  so, 
It  will  be  presumed  as  against  him  that  the 
instrument  kept  back  was  duly  stamped.^ 

"  It  may  here  be  observed  that  where  two 
bills  were  overdue,  one  of  which  had  been  so 
altered  after  it  had  been  issued  as  to  require  a 
new  stamp,  the  holder  was  allowed  to  appro- 
priate a  payment  made  on  account  of  both 
biUs  wholly  in  reduction  of  the  amount  due  on 
the  bill  void  for  want  of  a  new  stamp,  although 
the  party  making  the  payment  was  only  liable 
to  the  holder,  in  respect  of  the  bills.i 

*'  From  the  foregoing  cases  it  appears  that  a 
party  may  in  several  ways  be  precluded  from 
reusing  an  objection  to  the  stamp ;  still,  how- 
ever, this  objection,  at  ^east  in  equity,  cannot 
be  waived  by  express  stipulation,  the  court 
feeling  it  to  be  incumbent  upon  it  to  afford 
every  protecUon  to  the  revenue,  and,  if  the 
circumstance  come  to  the  knowledge  of  the 
court,  the  decree  will  be  directed  not  to  be 
deliveredout,  until  the  instrument  duly  stamped 
be  produced  to  the  registrar."™ 

In  order  to  obviate  and  remedy  the  ob- 
jection 80  far  as  practicable,  Mr,  Collins 
states  that — 

"  If  an  instrument  o£fered  in  evidence  be 
objected  to  as  being  improperly  stamped,  the 
party  offering  it  may  either  go  into  the  rest  of 
Lis  evidence  and  send  the  instrument  to  the 
stamp  office,  lo  be  stamped  anew,  taking  the 
chance  of  its  coming  back  sufficiently  early ; 
or  his  counsel  may  argue  the  oltjection,  taking 
the  stamp  as  it  is:  but  if  the  instrument  be 
sent  away  to  the  stamp  office,  tlie  judge  will 
not  allow  any  argument  as  to  the  original 
stamp  being  proper .» 

*'  An  instrument  produced  on  notice  is  in  the 
custody  of  the  court,  and  an  officer  of  the 


t  Doe  V.  Smith,  1838 ;  8  A.  &  E.  265 ;  3  N. 
&  P.  335  ;  2  Moo.  &  R.  7 ;  I  W.  W.  &  H. 
429 :  and  see  Quin  v.  King^  1  M.  &  W.  42. 

s  Rippener  v.  fTrfffhi,  2  B.  &  A.  478. 

b  23  Geo.  3.  c.  58,  s.  5. 

i  Bout  field  V.  Godfrep,  1829, 2  M.  &  P.  771 , 
5  Bing.  418 ;  but  see  Travu  v.  CuUiM,  2  C. 
&J.625;  2Tyr.  726. 

k  CrUp  V.  Jnderton,  1815, 1  Stark.  35. 

I  BiggM  V.  Dwight,  1827,  1  M.  &  R.308. 

m  Owen  v.  Thomas,  1834,  3  M.  &  K.  353; 
Chervet  v.  Joms,  6  Madd.  267^ 

n  Beckwiih  v.  Benner,  6  C.  &  P.  681. 


court,  at  the  suggestion  of  countd*  nnd  upoa 
his  assurmg  the  court  that  he  has  many  wit- 
nessei  to  examine  whom  he  is  not  about  to 
call  for  the  mere  purpose  of  occupying  time, 
will  be  directed  to  go  with  the  person  who  is 
desirous  to  get  it  stamped.^ 

"  In  equity  if  an  objection  is  made  on  account 
of  a  defective  stamp,  the  court  will  not  stop 
the  cause,  but  will  direct  the  decree  not  to  be 
delivered  out  until  the  instrument  objected  to 
is  produced  to  the  registrar  duly  stamped.? 
And  courts  of  common  law,  when  sitting  in 
banco,  will  sometimes  enlarge  a  rule  for  the 
purpose  of  affording  an  opportunity  to  procure 
the  proper  itamp.4  But  at  Nisi  Prius,  where 
the  objection  to  the  stamp  is  entertained,  and 
cannot  be  obviated  during  the  trial,  the  party, 
if  plaintiff,  must  submit  to  be  nonsuited,  or,  if 
defendant,  the  plaintiff's  case  will  go  to  the 
jury  unaffected  by  the  document  tendered  in 
evidence  on  the  part  of  the  defendant,'  and 
the  court  will  not  usually  set  aside  the  nonsuit 
or  verdict,  but  will  leave  the  parties  to  purbue 
any  ulterior  measures  they  may  think  proper 
to  adopt.s  But  the  courts  have  of  late  felt 
much  inclined  to  relax  the  severity  of  this  rule, 
and  have  in  many  instances,  where  a  reasonable 
doubt  might  be  entertained,  and  especially  if 
it  appear  that  the  mistake  is  attributable  to 
the  stamp  office,  granted^  new  trial  upon  pay- 
ment  of  costs  as  between  attorney  and  client.* 
It  appears  also  that,  if  a  total  failure  of  joitice 
be  likely  to  take  place,  as  where  the  party 
would  otherwise  be  barred  by  the  statute  of 
limitations,  a  new  trial  upon  the  same  terms 
will  be  granted.u  In  one  case  where  an  objec- 
tion was  taken  to  an  instrument  for  nor  being 
properly  stamped  with  the  progressive  doty, 
and  a  witness  was  called  who  had  counted  the 
words  in  a  counterpart,  the  counsel  for  the 
plaintiff  thereupon  submitted  to  be  nonsuited, 
without  giving  the  officer  of  the  court  the 
trouble  to  count  the  words,  and  it  was  after- 
wards found  that  the  stamps  were  sufficieat; 
the  court,  upon  an  affidavit  of  the  circom- 
stances,  granted  a  new  trial.^  These  obser- 
vations, of  course,  only  apply  to  those  eases 
where  the  instrument  may  be  properly  sumped 
on  payment  of  a  pecuniary  penalty.'' 

Looking  at  the  practical  importance  of 
the  stamp  laws,  we  gladly  notice  this  new 

o  Clements  v.  Ma^f,  1836,  7  C.  &  P.  678. 

p  Owen  V.  Thomas,  3  M.  &  K.  353  :  Cher- 
vet  V.  Jones,  6  Madd.  267. 

<1  Doe  d.  Phillipi  v.  Roe,  6  B.  &  A.  766;  1 
D.  &  R.  433. 

'  rineent  ?.  Cole,  1829,  3  a  &  P.  481 ; 
Chitt.  on  Stamps,  p.  43,  n. 

»  Burton  v.  iirir%,  7  Taunt.  174;  2  ManL 
481.    PerGiUs,C.J. 

t  Clayton  v.  Burtenshaw,  1826;  7  D.&R. 
800:  5  B.  «r  C.  47;  South  v.  Fhick,  1837, 
3  Bing.  N.  G.  506;  4  ScoU,  293. 

u  Reid  V.  Smart,  1828,  Chitt.  on  Stamps,  p. 
60,  n.    Per  Lord  Tenterden. 

▼  Dudley  and  FTard,  Lord  v.  Robins,  I®7, 
3C.&P.W. 
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work,  bribg^ng  down  tite  sUtutes  and  de- 
cidoDs  to  the  present  time. 

The  plan  of  the  great  bulk  of  the  book  is 
a  simple  one;  it  follows  the  alphabetical 
order  of  the  act  of  55  Geo.  3,  c.  184,  and 
the  effect  of  the  cases  is  stated  in  notes. 
This  perhaps  is  the  best  method  to  deal 
with  the  details  of  the  act,  because  the 
practitioner  can  thus  immediately  turn  to 
the  point  on  which  he  requires  information. 

Some  parts  of  the  volume,  however,  are 
treated  in  a  different  manner.  These  con- 
sist of  the  denomination  of  the  stamp  ;  of 
several  contracts  embraced  in  one  deed ;  of 
the  alteration  of  instruments  after  they 
have  been  executed  ;  of  enforcing  the  pro- 
duction of  instruments  to  be  stamped ;  of 
the  admission  of  unstamped  instruments  in 
evidence ;  of  taking  an  objection  to  an  in- 
strument because  it  is  unduly  stamped ;  of 
foreign  instruments,  &c. 

SELECTIONS 
FROM  CORRESPONDENCE. 

ADMINISTRATION  OF  REAL  ASSETS  FOR  PAY- 
MENT OF  DEBTS. 

In  order  to  lessen  the  duties  of  Courts  of 
Equity,  and  to  save  time  and  expencc,  I  would 
fubmit  that  an  alteration  in  the  law  on  the 
above  subject  might  be  introduced  by  an  enact- 
ment to  tills  effect :  that  whenever  a  testator 
dies  seised  of  real  estate,  indebted  beyond  the 
amount  of  his  personal  estate,  and  witnout  de- 
\\%\ti%  bis  real  estate  to  sell,  &c ,  for  payment 
of  debt^,  ihe  executors  of  the  testator  should 
hare  that  power,  without  recourse  to  a  Court 
of  Equity  on  behalf  of  creditors ;  and  in  case 
of  an  intestacy,  the  administrator  might  be  in- 
vested with  similar  powers.  T,  W. 

LBASB  AND  RELEASE  ACT. 

To  the  Editifr  of  the  Legal  Observer. 
Sir,  * 

As  you  have  been  kind  enough  to  encourage 
discussion  as  to  practice  under  the  above  act,  1 
un  induced  to  offer  a  few  remarks  upon  the 
subject. 

I'he  suggestion  of  your  correspondent  H.  K., 
stated  at  the  end  of  your  Journal  of  the  1 7th 
alt.,  would  be  verv  convenient  if  generally 
adopted,  as  it  woola  save  a  search  through  the 
deeil  to  ascertain  whether  the  statute  had  been 
complied  with,  and  would  prevent  a  repetition 
of  reference  to  the  statute,  in  deeds  containing 
several  releasing  parts,  and  avoid  the  conse- 
qaeaces  of  an  accidental  omission  to  repeal 
such  reference.  But  as  it  frequently  happens 
that  the  same  indenture  contains  an  appoint- 
ment, an  assignment  of  term,  and  a  covenant 
to  produce  (feeds  as  well  as  a  release  {  and 
cverv  deed  of  release  contains  other  operative 
words  besides  that  of  release ;  namely,  the 
words  "  grant,  bargain,  sell,  alien,  release,  and 
i'ODfirm/'  it  seems  to  me  that  if  your  corres«  I 


pondent's  suggestion  be  adopted,  the  following 
oualifying  words  should  be  introduced  after 
toe  date,  viz,,  **  and  so  far  as  it  is  intended  to 
operate  as  a  deed  of  release." 

The  commencement  of  the  deed  would  then 
be  as  follows : — 

"This  indenture  made  the  10th  day  of  Aug. 
1841  (and  so  far  as  it  is  intended  to  operate  as 
a  deed  of  release)  in  pursuance  of  an  act  passed 
in  the  4th  year,  &c.    Between,  &c." 

Where  the  act  is  referred  to  in  the  operative 
part,  the  following  is  the  most  accurate  mode, 
as  it  appears  to  me  : — 

"  The  said  A,  B,  hath  bargained,  sold,  and 
released,  and  bv  this  present,  deed  or  instru- 
ment made  (so  tar  as  it  is  intended  to  operate 
as  a  release)  in  pursuance  of  an  act,  &c.,  duth 
bargain,  sell,  and  release.  And  the  said  C,  D, 
hath  granted,  bargained,  sold,  released,  and 
confirmed,  and  bv  this  present  deed  or  instru- 
ment made  (so  far  as  it  is  intended  to  operate 
as  a  release)  in  pursuance  of  the  said  act,  doth 
grant,  &c." 

As  uniformity  of  practice  in  matters  of  mere 
form  is  conveni(*ut  and  desirable,  I  should 
hope  that  one  particular  form  in  this  respect, 
will  be  generally  adopted  by  the  profession. 

R.  B. 


SUPERIOR  COURTS. 


SIntrfdal  Committee  of  t|ie  ^rififf  Counrff. 

WILL. — DETACHED  PAPERS. — CODICIL. — CAN- 
CELLATION. 

ji  tesiatOTt  by  a  paper  called  "  Instructhns 
for  hh  ufill*^  apf tainted  four  persons  exe^ 
vuiors,  and  desired  them  to  take  possession 
of  and  retain  his  personal  estate,  subject 
tu  his  dttbts  and  such  legacies  as  he  might 
direct  \  and  as  to  his  real  estate  to  such 
persons  as  he  should  direct.  By  another 
ptiper,  dated  the  neat  day,  he  directed  that 
all  his  estates,  real  and  personal,  should 
fo  amongst  his  executors  and  their  heirs 
tn  equal  proportions,  subject  to  his  debts 
and  legacies.  The  names  of  the  executor s 
were  not  repented  in  the  second  paper. 
Both  papers  were  signed  by  the  testator. 
Held,  that  the  two  papers  might  be  taken 
together  as  the  will  of  the  testator, 

A  codicil,  sent  anonymously  by  the  post  to 
one  of  the  legatees^  was  nearly  torn  through 
in  two  places,  and  part  of  it  burnt  oj^: 
Held  not  to  be  cancelled. 

This  was  an  appeal  from  the  decision  of  Sir 
Herbert  Jenner>  bv  which  the  testamentary 
papers  of  James  Wood,  of  Gloucester,  were 
pronoimced  inadmissible,  and  an  intestacy  de- 
clared. Of  these  papers  verbatim  copies  wUl 
be  found  at  p.  23,  ante.  The  case  was  argued 
for  several  days  by  the  late  Attorney  General 
(now  Lord  Campbell),  and  Mr.  Pemberton,  in 
favour  of  the  executors ;  by  the  present  At* 
tomey  General  and  Sir  fF,  Follett  for  the  le« 
gatees  under  the  codicil ;  and  by  Sir  F,  PoU 
lock  and  Mr.  IVigram  for  the  next  of  kin. 
llie  following  is  the  judgment  of  the  Court, 
consisting  of  Lord  Lyndhurst,  Lord  Brougham, 
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the  Mu$ttf  nf  the  Rolls,  the  Five  Chancellor, 
Sir  J.  IMtleaale,  and  Air.  Baron  Parke, 

Lord  Lpndhuret, — ^This  is  an  appeal  from 
a  judgment  of  the  Prerogative  Court  of  Can- 
terbury, pronouncing  iu;ainflt  the  validity  of  a 
certain  paper  writing,  oated  the  2d  of  Decem- 
ber, 1834,  and  propounded  with  another  paper 
writing,  as  together  containing  the  will  of 
James  Wood ;  and  also  against  the  validity  of 
a  codicil  propounded  by  the  legatees,  dated 
July,  1835.  The  testator  James  Wood,  was  a 
man  far  advanced  in  life,  being  about  80  years 
of  age  at  tlie  time  of  his  dcatn.  lie  had  for 
many  years  been  engaged  in  trade  in  the  city 
of  Uloucf stcr,  as  a  mercer  and  banker,  and 
bofl,  by  great  attention  to  business,  by  his 
careful  and  parsimonious  habits,  and  by  be- 
quests from  certain  of  his  relations,  accumu- 
lated a  very  large  estate,  amounting  to  several 
hundred  thousand  pounds.  The  question, 
stripped  of  extraneous  matter,  resolves  itself 
into  a  very  limited  compass.  And,  first,  it 
should  be  observed,  that  thrrc  is  no  dispute  as 
to  the  competency  of  the  testator ;  although 
very  far  advanced  in  age,  his  faculties  were  en- 
tire, and  his  attention  to  business  unimptiirod. 
There  is  no  question  raised  as  to  tlie  exercise 
of  any  undue  influence,  wliich  would,  indeed, 
have  been  inconsistent  with  the  known  cha- 
racter of  the  testator.  The  points  in  contro- 
versy relate  lK>th  to  tlie  will  and  the  codicil. 

The  question  or  to  the  will  is  ciiufined  to  the 
construction  of  the  iiapcrs  dated  respectively 
the  2d  and  dd  of  December,  denoted  by  the 
letters  A.  and  B.,  and  to  the  circumstances  con- 
nected with  those  instruments.  We  have  felt 
it  our  duty  tlirough  the  whole  of  these  pro- 
ceedings anxiously  to  guard  Ugaiast  being  un- 
duly influenced  in  our  judgment  by  the  mis- 
conduct of  some  of  the  parties  intiTcsted  in 
and  connected  with  this  case,  imitating  in  this 
the  caution  and  circumspection  of  the  learned 
ju<lge  in  the  Court  below.  Adopting  then  his 
view,  we  shall  consider  the  case  with  reference 
to  the  papers  A.  and  B.,  as  it  would  have  existed 
at  the  death  of  the  testator  if  A.  had  not  l)een 
improperly  removed  and  annexed  to  B.,  but 
had  remained  in  the  possession  of  Ctiadbom  ; 
with  this  reserve,  however,  that  nothing  is 
under  the  circumstances  of  this  case  to  be  pre- 
sumed in  favour  of  the  appellants.  Pursuing 
this  course  then,  it  will,  we  think,  be  conve- 
nient and  proper  first  to  consider  the  paper  B. 
11iat  paper  is  attested  by  three  witnesses,  the 
execution  of  it  is  proved,  and  thera  is  no 
doubt  of  its  being  the  act  of  Jamrs  Wood,  the 
testator.  This  pufier,  however,  is  inoperative 
by  itself,  the  property  being  given  to  execu- 
tors, and  they  are  not  named  in  the  instrument. 
We  are  not  to  suppose  th*8  omission  to  have 
been  by  mistake  or  accident.  The  business 
was  not  transacted  in  a  hurry.  Chadborn,  by 
whom  the  will  was  drawn,  was  a  lawyer  of  ex- 
perience; the  testator  must  have  know  that 
the  executors  were  not  named  in  the  paper. 
lie  read  it  over  twice  in  the  presence  of  the  I 
witnrsses  Wfore  he  signed  it.  He  was  a  manf 
of  business,  and  even  of  some  experience  in 
the  making  of  wills.    The  omission  must  have 


been    observed.      The    necessary   tnfercnce, 
therefore  is,  that  In  bequcatliing  the  property 
to  his  executors,  he  must  have  meant  execu- 
tors already  named,  or  thereafter  to  be  named 
in  some  other  iustnimcnt.     Ttie  first  app«*ars 
the  natural  construction,  the  second  forced, 
and  very  improbable.    If  heconsittercd  he  had 
appointed  his  execntom,  it  was  natural  to  men- 
tion them  OS  he  had  done — generally,  bia  ex- 
ecutors.     If  he  referred  to  a  future  appoint- 
ment, it  would  have  been  almost  of  courw^  t<» 
describe  them  as  executors  hereafter  to  be  ap- 
pointed, or  to  liavc  used  words  to  that  cdVct. 
Again,  the  testator  must,  we  think,  when  he 
executed  paper  B.,  have  meant  to  make  an 
eflfecfive  disposition  of  his  property.      Why 
should  he  have  made  his  will   bequeathing 
his    property    to    his   executors    and    iloiug 
nothing   more,    if   he  had  not  fixed    upon 
the  persons  who  were  to  be  his  executors.^ 
It  was  doing  nothing ;  it  was   altogether   an 
idle  act.  a>td  wholly  inoperative  for  any  pur- 
pose he  can  be  supposed  to  have  had  in  cunt-ni- 
plation.    But  if  he  had  fixed  upon  them,  he 
would  naturally  have  named  them,  unless  be 
had  ulreadv  done  so  in  some  otlier  iustrumeut 
to  which  he  was  then  referring.     It  was  u!u 
vious,  too,  he  considered  he  was  doin^  an  rxt 
that  was  to  have  some  effect.     He  was  anxious 
for  Chadborn  to  come  to  finish  the  l>iisine^ 
After  he  had  twice  read  the  will  over,  heai'kfd 
in  the  presence  of  witnesses  whether  be  cniiM 
alter  it.      Why  put  that  question  if  he  did  uat 
consider  it  to  be  a  complete  will— if  he  knew 
it  to  be  inoperative  until  something  furthrr 
Wi-rc  done  to  make  it  effectual  ?     It  is  also  to 
be  observed  that  there  h  no  trace  or  suggestion 
of  any  subscqumt  aopointment  of  executors; 
and  yet  in   the  coaicil,  made  a  few  niontln 
aftcnvards  (the  bandwritinj^  of  which  we  think 
is  fully  established,  and  which  we  are  bereaft  r 
to  consider),  the  testator  again  speaks  of  his 
executors  as  persons  already  appointe<l.    lie 
says,  '•  I  wish  my  executors  would  give  such 
and  such  sums,  &c.|"  and  after  stating  the 
legacies,  he  proceeds  thus — "and  1  contirai 
all  other  bequests,  and  give  the  rest  of  uiy 
property  to  the  executors  for  their  own  inte- 
rest."  'it  may  indeed  be  said  that  there  might 
have  been  an  intermediate  appointment  of  rx- 
ecu  tors,  and  that  this  may  have  been  purloined 
or  destroyed.    But  such  an  appointment,  to  lie 
effectual,  in  the  case  of  real  as  well  as  iwrsoual 
property,  must  have  been  attested  by  three 
witnesses;   and  if  any  such  instrument  had 
been  executed  in  this  interval,  it  is  scarcely 
possible  to  suppose  there  would  have  lieen  no 
knowledge,  or  even  trace  of  it.    All  this  tciitU 
to  the  conclusion,  that  the  testator  had  aireaily 
named  his  executors  in  some  instrumcnl,  and 
that  he  referred  to  that  instrument  and  to  the 
executors  so  named  whea  he  executed  the 
paper  B.    The  exiitenoe  and  production  of 
such  an  instrument  would,  we  ibink,  rendr 
this  conclusion  irresistible.     Tbb  bein^«ar 
opinion  as  to  the  true  import  and  constraction 
of  paper  B..  the  next  (]uestion  wiU  be,  was 
there  any  such  iustrumeut? 
This  leads,  then  to  the  ceusideratioo  of  the 
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ynpcr  markcil  A.    It  bears  date  the  2d  of  Dc- 
ceinhrr,  and  is  Biffiied  by  the  testator,  for  %ve 
are  satiafie^l  as  to  the  han(1ivritint(»    It  is  ciitl- 
tirti  "  insiruetioiH  for  the  wiU  of  me,  James 
Wood,  Esq.  of  Gloucester,"  and  it  proceeds 
thus : — **\  reanest  my  friends.  Alderman  Wood, 
•f  London,  M.P.,  John  Chadbom,  of  GJoa* 
cester.  Jacob  Oshom,  of  (vloocester,  and  John 
^.  Surman,  of  Gloacester,  to  be  my  execntors, 
nnd  I  appuint  them  executors  accordinf^ly." 
In  this  uaptrr  then,  purporting  to  be  drannup 
by  the  (tirection  of  the  testator,  signed  by  hitn, 
and  d  ited  the  day  before  the  date  of  the  will, 
lie  expressly  names  his  executor*.    "  I  re- 
t|iie»t  them   to  be  my  executors,    and   ap« 
point .  them    executors    accordini(ly."      The 
will  B.  begins  by  reft-rriii^  to  instructions. 
"  I,  James  Wood,  do  declare  this  to  be  my  will 
hv  disposinj^  my  estates,  as  directed  I)y  my  in- 
structions."    '1  he  expressions,  we  think,  im- 
port instrnctions  in  writinjr.     If  the  paper  A. 
then  Iks  irenuiiie,  there  \%cre  instructions  of 
ttiu  dcsi'ription  dated  only  the  day  before,  and 
6i;rnc(1  !>y  the  testator.    The  natural  inference, 
Uiercforc,  is  that  in  sneaking  of  instrnctions  he 
T'ff rred  to  thi*sc,  ana  In  these  instructions  he 
ha<l  named  h's  executors.     "1    request  my 
fri'uds,  (naminjr  them)  to  be  my  executors, 
and  I  appoint  them  executors  accordingly." 
We  think,  then,  if  this  paper  be  genuine,  that 
BO  reasonable  doubt  can  be  entertained  that 
the  executors  to  whom  the  testator  thus  be- 
<)iiiathed  his  property  were  meant  to  be  the 
persons  named  as  such  by  him  in  the  paper 
nrtiUed  "Instructions  of  the  t?d  of  Decemher." 
If  the  testator  hi  the  paper,  B.,  meant,  as  we 
think  he  did,  executors  already  named,  they 
must  have  been  the  executors  named  in  the 
instrurtions  of  the  day  before,  or  there  mu»t 
kavc  hern  some  subsequent  written  appoint- 
ment of  executors  in  the  iiiterval  (an  interval 
of  only  a  few  hours),  of  which  there  is  no  trace, 
snd  which  w  extremely  improbable.    If  the 
testator,  then,  intcndca  to  ref«r  to  paper  A, 
snd  to  the  persons  therein  named  as  executors, 
tlie  circumstance  of  the  paper  being  entitled 
Mid  intended  as  instructions  for  the  will  would 
not,  we  think,  impair  the  efl'ect  of  the  reference. 
For  suppose  he  had  in  terms  said  •*  The  exe- 
cutors named  in  my  instrnctions  of  the  2d  of 
Dctcmher,"  this  would  indisputably  have  been 
^uHicicnt.    But  if  wc  are  satisfied,  from  the 
rircunjstauces,  that  he  referred  to  paper  A. 
and  to  the  executors  therein  named,  the  same 
itms.  qncncc  would  necessarily  follow.    The 
efleit  of  ihe  reference  to  A.  would  be  the  same 
fs  to  any  other  paper,  although  A.  might  be 
intended  cither  in  the  whole  or  in  part  as  in- 
strurtions. 

It  haa  been  argued,  that  the  instructions  in 
PMH*r  A.  could  not  have  lieen  the  instructions 
burred  to,  because  the  testator  disposed  of 
nw  property,  n<»t  according  to  these  instruc- 
t'ona,  hut  in  a  ditt'erent  manner.  For.  first,  as 
to  the  personal  property,  the  instructions  give 
itto  the  executors  as  joint  tenants,  whereas  by 
|kr  paprr  U,  thev  lake  it  as  ttnants  in  common. 
1  nw  uhjetiion  do<»s  not  appear  to  us  to  be  of 
a»y  ueight.  The  iustructious  are  general  \  tlie 


wjU  morepreciso  and  specific.  In  this  there: 
is  not  only  no  inconsitttency,  but  it  is  not  at  all 
uniiatiind*  Secondly,  then,  as  to  the  real  |iro- 
pertv.  In  the  paper  A.  the  testator  says,  '*  He 
shall  dispose  of  the  same  to  such  persons  and 
in  such  parta  aa  he  shall  by  any  writing  en« 
dorsed  thereon  direct.*'  By  the  will,  the  dis- 
position of  the  property,  both  real  and  per- 
sonal, is  on  a  separate  paper,  and  without  en- 
dorsement. This  also  appears  to  us  to  be  an 
immaterial  circumstance.  These  observations 
and  this  reasoning  have  proceeded  U}>ou  the 
assumption  that  the  paper  A.  tvas  what  it  pnr. 

Corts  to  be,  the  act  of  the  testator,  and  signed 
y  him  on  the  day  it  l>ears  date,  viz.,  the  day 
before  the  date  of  the  will.  We  are,  as  1  have 
already  stated,  satisfied  as  to  the  signature ; 
wc  believe  it  to  be  the  handwriting  of  the 
testator.  The  paper  bears  date  on  the  ind  of 
December,  and  there  is  no  appearance  of  any 
alteration  or  addition.  The  date,  we  think, 
was  obviously  written  at  the  same  time  as  the 
body  of  the  inetrument.  But  the  paper  is  in 
the  handwriting  of  a  legatee,  who  would  take 
largely  under  it.  It  conies  also  out  of  his  pos- 
se«ision,  and  not  out  of  the  possession  of  the 
testator,  wh'ch  would  have  been  the  proper 
custody  of  it  after  the  execution  of  the  pa- 
per B.  These  circumstances,  and  the  conduct 
of  Chad  born  in  secretly  changing  the  custody, 
are  justly  calculated  to  create  suspicion,  and 
according  to  the  rule  of  the  ecclesiastical  court 
in  granting  probate,  proof  of  the  handwriting 
alone  of  the  alleged  testator  would  not  in  such 
a  case  be  sufijcient.  There  must  be  further 
corroborative  evidence.  Is  there  then  such 
evidence  in  this  case  ?  And  if  so,  is  it  sufti- 
cirnt,  in  connexion  with  the  other  circum- 
stances, to  satisfy  the  Conn  that  the  paper 
A.  is  what  it  purports  to  be,  and  that  the  tes- 
tatur,  when  he  signed  and  published  the  paper 
IK,  and  bequeathed  his  property  to  his  exe- 
cutors, meant  the  persons  named  as  such  in 
the  paper  A  ? 

Au(t,  first,  it  :8  not  immaterial  to  observe, 
that  Cliadborn,  (>sl)orn,  and  Surman,  were  all 
present,  or  at  hand,  when  the  will  was  signed  : 
neither  of  them,  however,  attrfted  the  exi'cu- 
tion,  but  two  servants  ond  a  stronger,  Chad- 
horn's  clerk,  were  called  in  for  that  purpose. 
The  inference  obviously  is,  that  they  wrre  in- 
tended to  take  some  benefit  under  it.  There  is 
nothing  improbable  in  the  selection  of  persons 
named  as  executors  :  there  is  nothing  impro- 
bable arising  out  of  the  amount  of  the  pro- 
perty,  as  it  was  subject  to  be  reduced  hy  sub- 
sequent legacies,  which  it  is  obvious  the  testator 
intended  to  give.  In  considering  tho  evidence 
of  recognition,  I  pass  over  the  many  loose  de- 
claration^ made  at  diflfercut  times  in  general 
conversation.  We  place  no  reliance  upon 
them— they  arc  even  of  less  valac  than  thev 
might  otherwise  be,  from  the  insincerity  am'l 
sort  of  low-cunning  exhibited  in  the  character 
of  the  testator.  8ome  point  to  (riiadborn 
alone  as  the  party  to  be  l>en^fi ted—but  the&e 
aie  open  to  the  explanation,  that  they  were 
used  as  an  excuse  to  prevent  d  lims  by  teunu's, 
and  were  not  really  true.    Sometimes  Alder*  * 
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man  Wood  and  Cbadborn  are  tald  lo  be  the 
parties  to  be  benefited ;  and  they  two  are  said 
to  be  bis  "  executors,  and  to  have  the  bulk  of 
his  property.*'  I  allude  to  the  evidence  of 
Mrs.  Tifobrell.  If  on  that  occasion  he  said 
that  they  were  to  be  two  of  his  executors,  and 
to  share  in  the  bulk  of  his  property  (a  very 
slight  change),  snch  declaration  would  accord 
with  the  supposition  that  paper  A.  was  referred 
to.  It  is  remarkable  that  in  no  instance  is  any 
person  mentioned  as  his  executor,  except  some 
one  of  the  four  named  in  the  paper  A.  There 
are  declarations  mentioning  Chadbom,  or 
those  in  the  house,  namely,  Osbom  and  Sur* 
man,  as  having  the  management  of  his  affairs ; 
but  there  are  none  mentioning  any  one  else  as 
executor  or  manager  except  one  or  more  of 
the  four  mentioned  in  paper  A.  The  declara- 
tions in  favour  of  other  individuals  as  objects 
of  his  bounty,  do  not  affect  this  question ;  for 
they  are  recoocileable,  if  true,  and  really  ex* 
pressive  of  the  deceased's  intention,  with  the 
supposition,  which  is  undoubtedly  correct,  that 
he  meant  to  leave  many  legacies  to  others. 

fiut  the  most  important  recognitions  are 
those  which  are  proved  by  Sutton  and  Stevens, 
and  to  which  it  will  be  proper  more  particu- 
larly to  advert.  The  first  shows  a  motive  for 
making  a  will  appointing  executors  arising 
before  the  1st  of  December — namely,  the  opi- 
nion  of  the  customers  as  to  the  necessity  of 
providing  for  the  payment  of  their  accounts. 
Sutton  appears  to  nave  been  on  very  friendly 
and  intimate  terms  with  the  testator.  The 
testator  had  at  different  times  expressed  to 
him  his  dissatisfaction  that  the  deposits  at  his 
bank  were  diminishing ;  and,  in  reply,  Sutton 
reminded  him  that  unless  the  public' were  sa- 
tisfied that  their  balances  would  be  immedi- 
ately receivable  in  the  event  of  bis  death,  his 
banking  business  must  diminish,  notwithstand 
ing  the  security  derived  from  his  large  pro- 
perty. Sutton  says, — '*In  the  afternoon  of 
Monday,  the  1st  day  of  December,  18^,  I 
accidentally  called  at  the  deceased's,  and  saw 
in  the  shop  Mr.  Surman,  who  addressing  me 
said,  'Mr.  Sutton,  you  have  a  great  deel  of 
influence  with  Mr.  Wood,  we  want  him  to 
make  a  will,  and  wish  you  to  speak  to  him 
about  it,'  or  to  that  effect.  I  did  not  at  that 
time  see  the  deceased,  but  went  away,  telling 
Mr.  Surman  that  I  would  call  again  in  the 
evening.  Soon  after  six  o'clock  the  same 
evening  I  went  to.  the  Cteceased's,  and  found 
him  in  his  parlour  and  alone.  I  sat  and  con- 
versed with  him  for  some  time  on  general 
topics,  until,  at  length,  I  opened  the  subject 
by  saying,  that  1  thought  it  was  time  that  *  his 
will  was  made,'  or  'that  he  made  bis  will.' 
His  reply  was  very  short  {  he  said,  *  Ay,  ay, 
I  most.'  Upon  this  I  dropped  the  subject, 
and  soon  after  took  my  leave."  Of  the  date 
he  says,'"!  am  certain,  by  reason  of  a  note 
which  1  made  on  the  2d  of  December,  1B30, 
of  the  visit.  In  the  course  of  the  same  week, 
and  I  believe  on  the  4th  of  December,  1830, 
1  agfun  called  on  the  deceased,  and,  going  with 
him  into  his  parlour,  I  reverted  to  the  subject 
of  making  his  will^  rather,  as  I  bplieve,  hinting 


at  It,  than  mentioning  It  In  direct  tenm.  The 
deceased  readily  apprehended  me,  and  said, 
**  I  have  settlea  my  affairs,  my  debts  will  be 
paid  when  I  die."  Taking  the  whole  of  these 
conversations  together,  he  must,  we  thiak, 
have  meant  to  convey  to  l^utton  that  he  had  so 
settled  his  affMUs,  that  lus  debts  would  be  paid 
immediately  on  his  death,  which  coald  only  be 
the  case  if  he  had  appointed  execotors.  His 
reply  on  the  1st  of  December  shows  thai  he 
had  not  then  made  his  will;  he  says,  *' Ay,  1 
must."  Three  days  afterwards,  oa  the  4tb, 
he  says,  "  I  have  settled  my  affaira.  my  debts 
will  be  paid  when  I  die,''  thereby  Implying  that 
he  had  appointed  executors.  The  a{^nt- 
ment,  then,  roust  have  been  made  between  the 
1st  and  the  4th,  which  corresponds  predseiy 
with  the  dates  of  papers  A.  and  B.,  and  shewa 
that  B.,  not  naming  executors,  must  have  re- 
ferred to  some  other  instrument  executed  be- 
tween the  1st  and  the  4th,  by  which  they  were 
named,  and  which  corresponds  with  and  coa- 
firms  paper  A.  Sutton  adds,  that  the  impres- 
sion made  on  his  mind  by  this  convehatioB 
was  too  powerful  to  be  forgotten ;  for  it  struck 
him  as  remarkable  that  the  testator  did  not 
say  he  had  made  his  will,  but  only  *'  that  he 
bad  settled  his  affavs,"  an  expression,  the 
witness  says,  which  struck  him  torcibly.  He 
afterwards  adds,  in  answer  to  a  further  inter- 
rogatory put  to  him  by  Thomaa  Helps,  that 
"  the  impression  made  on  his  mind  by  vhat 
the  deceased  said,  namely — "  I  have  settled 
my  affairs,  my  debts  will  be  paid  when  I  die," 
was,  that  he  had  not  made  a  will,  that  U,  a  will 
by  which  he  had  bequeathed  his  property  ia 
the  way  of  bequest  or  legacy.  He  seems, 
therefore,  to  have  undtrstood  from  this  cos- 
versation  that  the  deceased  had  made  a  will 
so  far  only  as  to  secure  the  payment  of  his 
debts  in  the  event  of  his  decease,  which  io- 
plied  the  appointment  of  executors  ;  and,  a^ 
cordingly,  Sutton  continued  to  bank  with  the 
testator  to  the  time  of  his  death.  This,  ve 
think,  materially  confirms  the  case  of  the  ap- 
pellants. 

fFood  V.  Goodlnke,  Helps,  and  oikert,  I6th 
August,  184 Ih     [To  be  continued.^ 

€lurrn'4  Sendi  prattles  Court 

EJECTMENT. — JCDGMENT   AS     IK    CASK    OF  J 
NONSUIT.— CONSENT  nULB. 

Where^  in  ejectment  the  tenant  in  patsetsm 
had  appeared  and  pleaded,  Ais  attor»fp 
having  signed  the  consent  rule,  and  the 
lessor  qf  the  plaintiff  had  replied,  judgment 
as  in  case  qfa  nonsuit  may  be  otiaiaed,  d- 
'\  the  consent  rule  has  not  been  drsms 


up. 
Gray  shewed  cause  against  a  rule  for  jad<* 
ment  as  in  ease  of  a  nonsuit.  It  was  an  acuoa 
of  ejectment,  and  the  consent  rule  had  beea 
signed  by  the  attorney  for  the  defendant ;  but 
it  had  not  been  signed  by  the  lessor  of  tbe 
pliuntiff  or  his  attorney,  or  drawn  up.  The  te- 
nant appeared  and  pleaded,  and  the  lessor  oi 
ihe  plamtiff  had  added  the  similiter  to  the  plea. 
It  was  now  urged  that  the  consent  rule  not 
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httviDf?  becB  drftwn  up,  tiie  tenant  was  not  pro- 
perly before  the  Court,  and  that  the  rule 
should  be  discharged. 

DkkeMotty  in  support  of  the  rule. — The 
lessor  of  the  plaintiff  haviog  replied,  and 
thereby  acknowledged  the  plea  of  the  tenant, 
the  cause  was  properly  before  the  Court,  and 
the  rule  would  not  iie  discharged,  unless  a  pe- 
remptory undt^rtaking  was  given. 

ff^ig-himan,  J. — I  think  enough  has  been 
done  to  entitle  the  defendant  to  come  to  the 
Coart.  The  lessor  of  the  plaintiff  must  give 
a  peremptory  undertaking,  and  then  the  rule 
may  be  discharged. 

Rule  accordingly.  Doe,  d.  WUUami  ▼.  StMth, 
T.T.  1841.    Q.B.  P.  C. 

PLBA  IV  ABATBMBNT.-— NOK-JOINDER.— 
AFFIDAVIT. 

QH€ere,  whether  the  affiditvit  verifying  a  plea 
in  abatement  Jbr  non-Joinder  of  a  eo-de/en- 
dant,  should  hot  state  his  actual  place  of 
residence  at  the  time  of  swearing  the  affi- 
davit. 
Simons  moved  for  a  rule  to  shew  cause  why 
the  plea  in  abatement  pleaded  in  this  action, 
should  not  be  set  asidfe,  and  why  judgment 
should  not  be  signed  as  for  want  ot  a  plea.    It 
was  an  action  of  assumpsit,  and  the  plea  was 
in  abatement  for  the  non -joinder  of  a  co  de- 
feadant,  named  Watson.    The  affidavit  pur- 
ported to  set  out  the  place  of  residence  of 
Watson  under  the  provisions  of  the  3  &  4  W.  4, 
c.  42,  s.  8,  but  upon  application  at  the  house 
mentioned,  it  was  founa  that  he  had  ceased  to 
reside  there  two  months,  and  no  further  intel- 
ligence of  him  could  be  obtained.    The  object 
of  the  statute  was  to  afford  tlie  plaintiff  such 
information,  as  would  enable  him  to  proceed 
with  certainty.  In  case  of  his  bringing  a  new 
action  :   but  that  object  was  not  here  attained. 
K^ightman,  J.— 1  think  you  may  take  a  rule 
niii,  ,  f  .- 

Theobald  subsequentlv  appeared  to  shew 
cause,  but  intimated  that  he  could  not  resist  the 
objection,  and  that  an  arrangement  had  been 
made  between  the  parties. 

Rule  absolute  —M7itfflifoy  v.  Golney,  T.  T. 
1841.    Q.B.  P.  C. 

BKRTICB   OP  RULB  OF  COURT— 'ATTACH UBNT. 

Service  of  ft  rule  of  Court  upon  the  fjondon 
agent  of  a  country  Jirm,   is  sufficient  to 
bring  the  country  attornies  into  contempt, 
trhere  the  service  has  been  so  effected  by 
their  direction  and  consent ;   but  where  the 
consent  was  given  by  one  of  two  partners, 
held,  that  the  second  partner  was  not  bound 
by  it,  and  was  not  liable,  therefore,  to  an 
attachment  for  disobedience  to  its  terms, 
Hugh  Hill  moved  for  a  rule  calling  upon  two 
attornies,  partners,  residing  at  Carnarvon,  to 
shew  cause  why  an  attachment   should   not 
issue  against  them  fur  disobedience  to  a  rule 
of  Court,  requiring  them  to  pay  a  certain  stim 
of  money.    The  rule  had  been  served  upon  the 
London  agent  of  the  firm,  in  obedience  to  di- 
rections received  in  a  letter  from  one  of  them. 
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It  was  urged,  that  this  was  a  eaie  in  whioh  the 
necessity  for  personal  service  bad  been  dis^* 
pensed  with,  and  that  the  Covirt  would,  there* 
fore,  grant  the  present  rule. 

ff^igrhtman,  J.^Perhaps  the  service  may  be 
sufficient  as  far  as  the  attorney  who  wrote  the 
letter,  is  concerned,  but  it  cannot  affect  hi^ 
partner.  You  may,  therefore,  take  a  rule  nisi, 
as  to  the  former. 

Rule  nisi  granted.— /?«  Holiday, T.T.  184 K 
Q.  B.  P.  C. 


MISCELLANEA. 

PAYING  OTHER  PEOPLB^S  DBBT8. 

I' A  collector  of  the  king's  taxes  not  beinc 
paid  by  about  six  persons  while  in  office,  had, 
to  make  up  his  accounts,  paid  the  money  for 
them,  and  brought  them  to  the  Court  for  re^ 
payment. 

"  The  commissioners  were  surprised,  as  no 
cause  of  this  nature  had  ever  come  before 
them,  and  it  seemed  of  consequence.  They 
inquired  how  far  he  was  authorized  to  pay  for 
another  ?  He  answered,  that  he  had  paid  for 
some  at  their  own  request,  with  a  promise  to 
be  reimbursed ;  but  in  other  cases  unreqnested 
by  the  debtor ;  that  it  was  done  out  or  kind- 
ness to  them,  to  prevent  a  distress,  and  as  the 
money  was  paid  out  of  his  own  pocket,  it  waa 
reasonable  he  should  have  it  returned. 

**  Court,  All  public  taxes  are  debts  due  from 
private  persons  to  the  Crown ;  how,  hfghly^ 
then,  is  this  little  Court  honoured,  when  our 
aid  is  requested  to  assist  the  king  in  recovering 
his  debts !  The  same  honour  awaits  you,  who 
stand  before  us  as  the  representative  of  ma- 
jesty !  Instead  of  this  being  a  Court  of  Equity, 
one  would  think  it  a  court  of  falsehood,  for 
unfortunately  we  can  scarcely  believe  half  of 
what  is  said  to  the  bench.  It  is  not  our  busi- 
ness to  inquu-e  into  motives,  but  facts;  otherwise 
it  might  appear  doubtful  whether  the  spring  of 
action  was  MWr  interest,  or  your  own.  Though 
at  a  transient  view  all  your  debts  may  appear 
of  one  aspect,  yet  upon  a  close  inspection  they 
will  be  found  of  two  distinct  natures.  Where 
the  debtor  requested  you  to  lay  down  the 
money,  or  promised  payment,  you  have  a  right 
to  the  debt,  and  we  shall  award  it  with  plea- 
sure ;  it  was  an  act  of  kindness  which  merits 
the  thanks  of  the  debtor ;  it  was  a  fair  contract' 
between  two  parties,  which  we  have  no  right  to 
dissolve.  But  where  you  paid  without  that 
request,  you  paid  it  in  your  own  wrong,  and 
must  sustain  the  loss.  To  give  you  such  a 
debt  would  draw  after  it  a  numerous  catalogue 
of  evils.  It  is  giving  instability  to  property, 
taking^  that  power  out  of  those  hands  where 
alone  it  should  rest,  and  conferring  it  on  him 
who  has  no  right  to  receive  it.  No  man  can 
pay  my  money  without  my  consent.  If  this* 
were  allowed,  I  am  no  longer  my  own  master ; 
for  if  he  has  a  right  to  pay  one  debt,  he  has  a 
right  to  pay  any,  or  even  all ;  and  as  very  few 
people  can  instantly  answer  every  demand,* 
without  breaking  the  line  they  wish  to  preserve, 
he  brings  me  to  that  ruin  which  prudence  can- 
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not  shun-^fiA  lays  a  trap  which  all  my  forRslpfht 
cannot  avoid.    This  liberty,  thouf^h  in  tiic  form 
of  o  kindncffi^  brings  destruction  in  Its  rear, 
and  is  a  liberty  one  man  has  no  right  to  take 
with  another.    The  debtor  is  the  best  iudge 
what  debts  are  necessary  to  be  discharged;  firat. 
As  he  is  the  responsible  man,  he  ought  to  be 
the  acting  one.    What  ijrudent  Court,  then, 
would    introduce  and  license   a   destructive 
meddler?    If  we  leave  tlie  door  open,  what 
mischiefs  may  nut  enter!   and  if  admitted, 
where  can  we  stop  them  ?     The  master  musst 
give  wav  to  the  intruder^  while  the  secrets  of 
trade,  tfic  concerns  of  the  family,  and  the  mys- 
teries of  the  counting-house,  are  laid  open  to 
view.    The  law  has  marked  out  a  road  iot  the 
collector,  by  distress,  and  this  road  he  is  obliged 
to  foUow ;  he  cannot  mark  out  one  for  himself. 
"At  this  important  trial  there  were  three 
commissioners  upon  the  bench ;  two  of  them 
were  at  first,  from  motives  of  gratitude,  inclined 
to  decide  for  the  collector ;  but,  f«»r  the  rea- 
sons above,  we  were  unanimous  for  the  defen- 
dant, consequently  the  wrath  of  the  collector, 
and  that  of  bis  friends,  fell  upon  me.     Some 
who  were  disinterested  approved  the  decision ; 
but  which  wus  right  must  be  left  to  the  world." 

fiOODS  FOUND  IN  THE  STREET. 

*'  A  woman  accosted  me  with  tears,  the  most 
powerful  emollients  in  nature,  and  observed, 
with  extreme  sorrow,  that  she  had  lost  her 
needle-book,  containing  five  shillings  and  six- 
pence, all  she  had  in  the  world,  in  consequence 
wf  which  her  children  were  starving  for  bread; 
that  the  man  who  had  found  it  retused  to  re- 
turn it,  but  cursed  her,  and  claimed  it  for  his 
own  ;  she  wished  to  know  whether  the  Court 
Could  relieve  her,  for  if  it  could  not,  an  abor- 
tive suit  would  add  to  her  loss.  I  remarked  in 
reply  that  1  had  not  foresight  enough  to  resolve 
her  question,  and  if  1  had,  prudence  forlmde 
it;  that  as  I  should  probahly  be  upon  the 
bench,  I  could  not  give  advice  without  being 
myself  culpable ;  that  the  event  of  a  cause  wvkA 
unciTtaitt,  but  if  she  brought  it  to  the  Court, 
the  conunissioners  would  do  her  all  the  justice 
in  tlirir  power  ;  and,  were  tlie  case  my  ovvHj  1 
wuuhl  not  tamely  submit  to  the  loss. 

'*  At  the  trial,  the  defcudunt  btddlv  support- 
ed his  claim  to  the  property,  lie  liad  iairly 
found  it»  and  every  thing  a  man  finds  is  his 
own. 

**  Court,  And  so  you  a)iprehend  that  the 
street  gives  a  title  to  whatever  lies  upim  it  ? 
Voii  forget  that  property  cannot  change  its 
owner  without  an  act  of  that  owner.  Vou  can 
inherit  no  title  but  from  her,  and  she  has  given 
yi»u  nnne.  If  vou  accidentally  find  a  person's 
iitle  deeds,  will  it  give  you  a  right  to  the 
estate?  Should  a  man  take  up  your  watch, 
W4iuld  you  think  he  had  a  right  to  keep  it  i  or 
rather,' would  not  you  hold  forth  in  a  difl'erent 
style,  and  proclaim  that  power  right  which 
obliged  him  to  restore  it?  It  maybe  generous 
to  reward  the  finder,  but  he  can  demand  no- 
thing :  neither  has  the  person  who  wishes  to 
conceal,  or  refuses  to  return  wliat  he  finds,  a 
rieht  to  expect  a  gratuity ;  we  arc  sorry  that 
'  ^*f  this  is  your  case.    A  gcutlcmaui  si  nic 


years  back,  \m  tmvelling  in  NotHsghmishire. 
with  a  servant,  who  carried  a  p(»rtoiaBleao,  in 
which  was  2000/.  to  pav  for  an  estate.  By 
some  acc'-dent,  It  slippecl  unptrceived  off  the 
horse.  When  the  Lss  was  discovered,  the 
servant  fiosted  back.  An  old  %yoiaan,  with  the 
portmanteau  on  her  head,  whom  thry  hail 
lately  passed,  exclaimed,  *'  I  know  what  yoti 
are  galloping  after;  here  is  the  treasure  yoa 
have  lost,  take  it  and  welcome."  hhe  was  af- 
terwards introduced  to'^the  master,  who  gave 
her  five  guineas:  Both  parties  were  pleased; 
and  whenever  his  affairs  led  him  to  Nottin^r- 
ham,  he  sent  for  the  old  woman,  and  alwars 
ffuve  her  a  kiss  and  a  guinea ;  each  had  a  dif- 
terent  relish,  but  both  were  very  acci^piable. 

**  An  old  w  Oman  is,  unjustly,  deemed  a  despi  • 
cable  character,  but  Imiw  amiable  woiddyour's 
appear  could  it  be  placeil  in  the  same  light. 
Had  you  been  the  fortunate  finder,  you  wouhi 
have  instantly  quitted  the  road,  depo^iicd  the 
prize  in  a  ditch,  and  covered  it,  as  the  robin 
red- breast  did  the  babes  of  the  wo<h1,  with 
leaves,  till  the  darkness  of  the  night  should 
favour  the  thief  to  carry  off  the  property  of 
another. 

**  We  shall  allow  you  what  you  do  not  de- 
serve— one  shilling;  make  an  order  aga*n&t 
you  for  the  rest,  and  leave  you  to  reflect  bow 
vou  stand  with  the  world,  and  how  yon  mig^ii 
have  stood.  Had  you  sought  out  the  loser, 
freely  returned  the  property  without  a  fee— 
for  she  wanted,  and  you  dia  not— yon  would 
have  stood  npon  honourable  ground.  Yoa 
m:iy  further  reflect,  that  vour  konegff  will 
never  be  called  in  question,  for  of  this  you  have 
publicly  made  shipwreck  ;  your  capacity  may, 
for  as  every  loser  of  a  cause  pays  the  fees,  yon 
have  for  twelve  paltry  pence  bartered  away 
pevciiteeu  and  a  character." — [From  llutton^t 
Cuurt  of  Req\ietUl\ 


THE  EDITOR'S  LETf BR  BOX. 

We  recommend  our  yonag  friend  at  Stock- 
port to  Ro8Coe*s  Lives  of  Eminent  XMst^er^ 
and  to  the  series  of  Biographical  Notices  w'hich 
he  will  find  in  the  Legal  (Observer. 

We  think  W.  G.  will  find  by  the  Poor  Law 
Amendment  Act,  4  &  5  W.  4,  c.  76,  s.  7«,  that 
the  evidence  in  questitm  must  be  "  c»rra6ortitrd 
in  some  material  particular  by  other  testimouy 
to  the  iatU/nction  of  the  Court.*' 

We  presume  that  the  prohihition  in  a  lease 
of  the  trades  of  vintner,  victualler,  coffee-homic 
keener,  and  other  obnoxious  trades,  wuold  in- 
clude I>eer  shops. 

Wc  thiidc  *'  Lector "  must  l>e  mistaken  » 
to  the  form  of  the  question  he  refers  to*  At 
which  of  tlie  exainiaations  was  it  put  ? 

A  Correspondent  at  Birmingham  wishes  to 
be  referred  to  a  recent  case,  m  which  it  was 
decided  that  a  newly  appointed  incumbent 
cannot*  oblige  the  executors  of  his  predecessor 
to  make  good  any  want  of  repa'rs  in  a  dilapi- 
dated parsonage  house,  in  the  way  of  pmHting^ 
and  pttperinff, 

C.  J.  C.  cannot  be  examined  in  Hilary  Term, 
uithoui  a  bpccial  rule  of  court. 
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—— "  Quod  magiiB  ad  MOS 

Pertitiety  et  netdre  malam  est,  Bgttamiu. 


HORAT. 


THB  LAW  RELATING 
TO  ABSTRACTS  OF  TITLE.* 

No.  L 

rS«  ^aUFXCATION  OF  ABSTRACTS. 

It  is  the  duty  of  the  purchaser's  solicitor 
to  compare  the  abstract  with  the  original 
instruments  there  abstracted,  and  he  must 
see  that  the  abstract  contains  a  fall  and 
oonrect  statement  of  them  ;  if  he  finds  them 
incorrectly  or  insufficiently  abstracted,  he 
should  by  a  rider,  or  by  a  correction  of  the 
abstract,  supply  a  full  and  correct  statement. 
The  vendor  must  bear  all  unusual  expenses 
attending  the  examination  of  the  abstract. 
The  deeds  are  usually  examined  at  the  resi- 
dence of  the  vendor,  or  at  the  office  of  his 
solicitor,  and  if  such  place  is  situate  near 
the  landa,  the  title  of  which  is  abstracted, 
or  the  residence  of  the  vendor  be  well  known 
to  the  purchaser,  the  expenses  attending  the 
journey  of  the  purchaser's  solicitor  thither 
should  be  borne  by  the  purchaser ;  but  where 
the  place  at  which  the  deeds  are  to  he 
examined  is  unusual  or  distant,   then  the 
expense  of  the  journey,  or  the  sending  a 
solicitor  to  such  place  must  be  borne  by  the 
vendor.^  But  a  difference  obtains  in  the  prac- 
tice as  between  town  and  country  solicitors, 
in  their  right  to  charge  their  clients  with  the 
expenses  of  journeys  to  examine  abstracts. 
Where  the  deeds  are  in  London,  the  country 

*  In  this  series  of  articles,  we  propose  to 
collect  the  cases  on  various  points  relating  to 
vMtracts  of  title,  down  to  the  present  time. 

>»  Sharp  V.  Page,  2  8ug.  V.  &  P.  82; 
ed.  10, 

VOL.  wri.— NO.  672. 


solicitor  must  have  the  abstract  examined 
by  his  London  agent,  and  cannot  charge 
his  client  with  the  expense  of  a  journey  up 
to  town  for  that  purpose,®  although  he  made 
the  journey  at  the  request  of  his  client,  if  he 
did  not  distinctly  inform  him  that  it  was 
not  usually  considered  necessary  to  incur 
such  expense.^  But  where  the  deeds  are 
in  the  country,  the  London  solicitor  is  not 
bound  to  employ  a  country  solicitor  to 
examine  them  with  the  abstract,  but  may 
go  himself  and  charge  for  his  journey,* 
and  when  the  deeds  are  in  the  hands 
of  different  persons,  residing  in  various 
places,  the  journey  thither  being  an  un- 
usual expense,  must  be  borne  by  the  vendor.' 
The  vendor  is  bound  to  facilitate  in  any 
reasonable  way  the  examination  and  veri- 
fication of  the  ttbstract,  and  when  he  cove- 
nants to  verify  the  abstract  by  the  pro- 
duction of  all  necessary  deeds  in  the  al- 
ternative at  one  or  other  of  two  places,  on 
or  before  a  certain  day,  he  is  bound  to  give 
notice  to  the  purchaser  at  which  of  the  two 
he  IB  ready  to  proceed  with  the  verification.' 
So,  where  the  vendor's  solicitor  says  that 
all  the  deeds  are  in  the  hands  of  a  third 
party,  and  that  if  it  should  be  required,  he 
would  apply  for  them,  the  purchaser  may 
refuse  to  complete  if  the  deeds  are  not  pro- 
duced.^ When  the  vendor  has  a  covenant  to 


c  j4lsop  V.  Lard  O^ord,  1  Myl.  &  K.364. 

d  /A. 

«  Hughet  V.  fFyme,  8  Sim.  85. 

s  Rippingally,  Lhtyd^2lits.  &  Man.  410; 
See  Sharp  v.  Page,  2  Sug.  V.  &  P.  82. 
h  Jarmain  v.  EgeUtone,  6  C.  &  P.  172. 
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produce  the  deeds,  he  must  himself  obtain 
them  for  the  inspection  of  the  purchaser, 
and  not  leave  the  purchaser  to  obtain  them 
liimself,  which  may  possibly  be  refused  him.^ 
When  copyholds  are  the  subject  of  the 
abstract,  the  purchaser  ijs  pi^tjtled  to  tl^e 
production  of  the  copies  of  court  cqU,  anil  it 
iteould  seem  from  a  recent  case,  that  it  is 
usual  to  require  that  such  court  rolls  should 
be  stamped.^  It  is  the  duty  of  the  pur- 
chaser's solicitor  to  examine  and  collate  the 
deeds,  &c.  with  the  abi^tract,  to  sec  that  they 
have  been  duly  executed  and  attested,  and 
the  proper  receipts  indorsed,  and  also  to  see 
that  the  proper  stamps  have  been  affixed  ; 
and  when  he  has  any  doubt,  to  notice  tl^e 
stamps  in  the  margin ;  but  here,  if  he  so 
please,  his  responsibility  may  end.  He  is 
not  bound  to  draw  conclusions  from  the 
deeds,  and  if  he  does  so,  he  does  it  at  his 
peril,  for  he  may  throw  the  responsibility 
un  counsel,  and  is  only  bound  to  give  a 
comj>lete  statement  of  the  deeds  to  enable 
counsel  to  form  on  opinion.'^ 

'1  he  solicitor  should  pay  particular  atten- 
tion to  the  parcels.  If  the  abstract  be  laid 
bctore  counsel,  this  will  also  be  a  part  of 
his  duty ;  but  as  the  solicitor  has  usually 
eome  local  knowledge  of  the  lands  con- 
veyed, it  also  comes  within  his  province, 
and  it  is  conceived  he  would  be  responsible 
/or  any  error  or  mistake  in  this  particular. 
A  solicitor  should  also  see  the  whole  of  every 
instrument,  he  is  not  to  be  content  with  an 
extract.  He  should  also  see  that  the  facts 
which  are  involved  on  the  examination  of 
the  title  are  properly  and  legally  proved, 
and  that  they  are  supported  by  documents, 
which  will  be  the  hest  evidence  of  their 
truth  in  a  court  of  justice.* 

Another  point  to  be  noticed  is,  as  to  the 
time  at  which  the  verification  of  the  abstract 
should  take  place.  When  it  is  intended  to 
take  the  opinion  of  counsel,  and  the  deeds 
arc  distant,  and'  the  abstract  appears  to  be 
properly  prepared,  it 'may  be  convenient  to 
defer  the  verification  until  after  it  has  been 
perused  by  counsel,  and  then  any  inquiries 
may  be  answered  at  the  same  time  ;  how- 
ever, as  a  general  rule,  it  will  be  better  to 
examine  the  abstract  in  the  first  instance. 

Where/after  the  abstract  had  been  com- 
pared with  the  title-deeds,  they  were  de- 
stroyed by  firej  be^Q^K  the  apceptance  of 
the  title,  the  vendor  could  not  obtain  spe- 


cific performance,  as  he  had  no  means  of 
furnishing  the  purchaser  with  the  Bieaos  of 
proving  the  contents  of  the  title-deeds, 
and  that  they  were  duly  executed  and  de- 
livered.** 

Bj  t^  ^ndi^Q^  of  sale  the  vendor 
tttpilkjjra  /'  to  aeouee  a  good  title,  with 
certam  exceptions  therein  mentioned,  and 
that  he  would  deliver  up  to  the  purchaser 
of  the  greater  part  in  value  of  the  said 
esj^ates  all  tlie*  title-deeds,  and  copies  of 
deeds,  and  other  documents  in  his  custody, 
but  should  not  be  bound  or  required  to  pro- 
duce any  original  deed  or  other  docoments 
than  those  in  his  possession,  and  set  forth 
in.  the  abstract,  or  which  relates  to  other 
property."  Lord  Cottenham  held,  that  the 
vendor  was  bound  to  verify  the  abstract  in 
the  usual  way," 

When  the  vendor  falls  to  make  oat  a 
good  title,  the  purchaser  may  recover  all 
the  expences  attea4iog,  the  verificatioa  of 
the  abstract,  whethcf  usual  or  unusual. 
and  also  the  expense  attending  searches  for 
judgments;®  but  he  cannot  recover  the 
costs  of  preparing  the  conveyance,  as  he 
should  have  insisted  on  the  pioduc^ou  of 
a  complete  title  before  preparing  the  con- 
veyance,P  nor  the  costs  preliviinaty  to  the 
contract  as  comoussipn  for  negotiating  the 
purchase.^i 


NOTES  ON  RECENT  STATUTES. 

9  Geo.  4>  c.  31, 8.  22,— bigaitt. 

By  Stat.  1  Jac.  1,  c.  11,  amended  by  stat. 
9  Geo.  4,  c.  31,  8.  22,  it  is  enacted,  that  if 
any  person  being  married  do  afterwards  marry 
again,  the  former  husband  or  ^nfe  being 
alive,  whether  the  second  marriage  be  in 
England  or  elsewhere,  it  is  felony,  and  the 
offender  is  liable  to  transportation  fox  seven 
years,  or  imprisonment  for  two.  The  act 
of  James  made  an  exception  to  four  cases, 
in  which  such  second  marriage,  though  in  the 
three  first  it  was  void,  was  yet  no  felony.  1 . 
Where  either  party  had  been  contiDually 
abroad  for  seven  years,  whether  the  party 
in  England  had  notice  of  the  others  being 
living  or  no.  2.  Where  either  of  the  parties 
had  been  absent  from  the  other  seven  years 
uithin  this  kingdom,  and  the  remaining 
party  had  had  no  knowledge  of  the  other's 


*  Rippingntl  v.  Uojfd,  2Nev.  &  M.  410.   ■ 
J  H^'hiiehead-t,  Jordan,  2  Y.  &  Col.  im. 
k  /reson  v.  Pearman,  3  B.  &  C.  7»9 ;  H^Uitm 
V.  Tucker,  3  Stark.  IM.  '     ' 

I  Sec  Nexcall  v.  Smith,  1  Jac.  &  W.  263. 


n>  Bryant  v,  Dvtk,  4  Ru«8.  1. 

«  Sfiuthhj  V.  iJalt,  2  M,  &  C.  215. 

o  H4fdjt^i  V.  Earl  of  LicMeid,  \  Biag. 
C.  499, 
'  P  Jarmain  v.  Esfehtonei  5  C.  &  P.  172. 

9  HQdifes  V.  £art  of,  LUchfi^td^  «6.  #»/>. 
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being  ttlire  within  that  time.  d.  Where 
there  was  n  divorce  or  separation  ci  mensa 
ft  thoro  by  sentence  in  the  ecclesiastical 
court.  Or,  4,  where  the  first  marriage  was 
deefatred  absolately  void  by  «iiy  such  sen- 
tence, and  <fae  paftiet  loosed  h  mimh. 
Bat  by  the  act  of  George  the  Fourth,  the 
exceptions  are  limited  to:— 1.  Where  either 
party  inch  been  eontinuaUy  absent  for  the 
space  of  seven  years  then  last  past,  and 
shall  not  have  been  known  by  the  other 
party  to  be  living  within  that  time :  and  2. 
Where  there  is  either  a  divorce,  d  vinculo, 
or  the  former  marriage  shaH  have  been  de- 
clared void  by  a  court  of  competent  jvrisdic- 
ttoD.  Iliere  was  a  fifth  exception,  wliich 
remains  unaltered  :  where  either  of  the  par- 
ties was  under  age  of  consent  at  the  time  of 
the  first  maniage,  for  in  such  cnse  the  first 
marriage,  was  voidable  by  the  disagreement 
of  either  party,  which  the  second  marriage 
Very  clearly  amounted  to.  But  if  at  the 
age  of  consent  the  parties  had  agreed  to  the 
marriage,  wliich  completes  the  oontract,  and 
is  indeed  the  real  marriage,  aad  afterwards 
one  of  them  should  marry  again,  I  appre- 
hend that  such  second  marriage  would  be 
within  the  reason  and  penalties  of  these  acts. 
Neither  of  the  acta  extend  to  a  second  mar- 
riage contracted  out  of  England  by  any 
other  than  a  subject  of  Her  Majesty,  s.  4. 
4  Blackatone  by  Stewart,  p.  183,  184. 

By  a  very  recent  case,  it  would  seem  that 
the  trvie  construction  of  the  22d  sect,  of 
Stat.  9  Geo.  4,  c.  31,  is  this:— not  that 
the  party  charged  to  be  deprived  of  the 
benefit  of  its  provision  as  a  defence  must 
have  known  at  the  time  when  he  contracted 
the  said  maniage  that  the  first  wife  had 
been  alive  during  the  aeven  years  preceding, 
but  that  to  faring  him  within  that  provision, 
he  must  have  been  ignorant  during  the  whole 
of  those  seven  years  that  she  was  alive. 
Beg.  V.  Cullen,  9  C.  &  P.  631. 

3  &  4  W.  4,  C.  42,  8.  23.— VARIANCE. 

The  declaration  stated  that  the  plaintiff  was 
a  Baptist  minister,  and  was  retained  and  em- 
ployed by  the  members  of  a  Baptist  congrega- 
tion at  Biaenafor,  in  the  county  of  Monmouth, 
for  gain,  to  preach  the  j^oapeJ,  and  that  the 
defendant  spoke  the  folio wuig  words  of  the 
plaintiff:  "He  is  a  thief,  a  swindler,  and  a 
forger,  and  1  have  letters  in  my  pocket  to  prove 
it.  I  have  the  letters  at  Bristol  that  he  is  a 
forger.  He  stole  wood,  the  property  of  Francis 
James;**  and  the  declaration  stated  as  special 
damage  thai  the  plaintiff  had  been  dismissed 
from  his  situation  as  minister.  The  evidence 
offered,  shewed  that  the  words  were  spoken  l)y 
the  defendant  In  the  Welsh  language,  but 
^cQ  trandlatcd^  the  words  proved  were  to 


precisely  the  same  effect  as  those  set  forth  In 
the  declaration.  Ludlow,  Serjt.,  for  the  de« 
fendant,  submitted  that  this  was  a  fatal  vari- 
ance. The  Welsh  words  should  hare  been  set 
out  in  the  declaration,  and  also  a  translation. 
Tal/burd,  Serit.,  applied  for  leave  to  amend 
under  s.  23  of  3  &  4  W.  4,  c.  42,  by  inserting 
the  Welsh  words  in  the  declaration.  The  jsec* 
tion  gives  the  Court  or  judge  power,  where 
any  variance  shall  appear  betweea  the  proof 
and  the  recital,  or  setting  forth  in  the  record, 
writ,  or  document,  on  which  the  trial  is  pro- 
ceedmg,  of  any  contract,  custom,  prescription, 
name,  or  other  matter  in  any  particular  or 
particulars  in  the  judgment  of  the  Court  or 
ju^se  not  material  to  tlie  merits  of  the  case, 
and  by  which  the  opposite  narty  cannot  have 
been  prejudiced  in  the  conduct  of  his  action » 
prosecution,  or  defence^  en  such  terms  as  to 
payment  of  costs,  or  postponing  the  trial,  or 
both  payment  and  postponement,  as  the  Court 
or  judge  shall  think  reasonable.  Under  this 
section,  Coleridge,  3,,  allowed  the  amendment 
to  he  made.  •'  I  confess,'*  said  his  Lordship, 
that  I  do  not  think  that  this  goes  beyond  those 
amendments  which  the  statute  authorizes.  The 
statute  provides  a  remedy  If  the  judce  at  U\e 
trial  allows  an  amendment  which  ought  not  to 
be  permitted ;  but  there  is  no  remedy  where 
the  judge  does  not  allow  the  amendment : 
therefore,  in  cases  of  doubt,  1  would  allow  the 
amendment  to  be  made."  As  to  costs  on  such 
applications,  his  Lordship  said, — *'  The  provi- 
sions of  the  act  of  parliameat  are,  that  where 
the  variance  is  not  material  to  the  merits  of 
tlie  case,  aad  is  one  by  which  the  opposite 
party  cftnnot  be  prejudiced  in  the  conduct  of 
lib  action,  prosecution,  or  defence,  the  record 
shall  be  forthwith  amended;  but  where  the 
variance  is  in  some  particular  not  material  to 
the  merits,  but  such  as  that  the  opposite  )iarty 
nmy  have  been  prejudiced  in  the  cH>nduct  of  his 
action,  prosecution*  or  defence,  the  amend- 
ment is  to  be  upon  payment  of  costs,  with- 
drawiag  the  record,  or  postponing  the  trial,  as 
the  judge  shall  tliink  reasonable.  It  is  under 
the  latter  branch  of  this  provision  that  I  here 
give  the  plaintiff  leave  to  amend ;  it  is  better 
to  postpone  the  case  till  to-morrow,  and  the 

euM  must  pay  the  costs  of  the  day.*'  Jen- 
)  V.  PhiUipe,  $  C.  &  P.  766.  Jn  an  action 
for  a  libel,  the  declaration  stated  tiiat  the  de* 
fendant  published  a  libel  *' contained  in  and 
being  an  article  in  a  certuin  weekly  printed pub^ 
lication  or  paper,  called  the  Paul  Pry**  At 
the  trial  it  appeared  that  the  defendant  gave  a 
printed  slip  of  paper,  which  appeared  to  have 
been  cot  from  the  Paul  Pry,  to  several  persons 
for  tbcifn  to  read,  and  that  they  read  it ;  and  it 
was  held  that  the  judge  wight  properly  allow 
the  record  to  be  amended  by  striking  out  the 
above  mentioned  allegations,  that  the  libel  was 
contained  in,  and  was  an  article  in  the  Paul 
Pry ;  and  on  an  appfication  for  a  new  trIaS, 
Aiderson,  B.,  said,  **  We  thhik  that^be  deck- 
ration  ittM  amendable,  and  oaght  to  be  amend- 
ed. It  Is  just  one  of  the  cases  where^  there 
should  be  an  amendment.'*  FoUer  v.  Pointer, 
9  C.  &  P.  718. 
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After  verdict  In  an  action  of  ejectment^  ap- 

f'  lication  was  made  to  amend  the  declaration 
y  altering  the  day  of  demise.  ""  I  think,"  said 
Coleridge,  J.,  "on  considerinif  the  terms  of 
the  statute,  that  it  does  not  apply  after  verdict. 
The  provisions  as  to  withdrawing  the  record 
and  postponing  the  trial,  all  apply  to  amend- 
ments before  verdict."  Doe,  d.  Benn^t  v.  Long, 
9  C.  &  P.  777. 


PARLIAMENTARY  PROCEEDINGS. 


Parliambnt  is  now  in  full  force,  and  we 
Bhall  soon  have  to  record,  if  we  mistake  not, 
a  list  of  legal  ohanges  oS.  considerable  inter- 
est. In  the  meanttme.  Sir  Edward  Sugden 
has  already  given  notice  of  a  bill  for  the 
betteradministration  of  justice  in  the  House 
of  Lords  and  Privy  Council.  We  presume 
that  this  is  the  bill  which  he  brought  in,  in 
the  last  session.  If  so,  we  have  already 
exiMreased  our  opinion  of  it;  but  we  shall 
withhold  any  further  remark  until  the  bill 
is  before  us.  The  necessary  measure  of 
reform  on  these  matters,  as  we  have  repeat- 
edly shewn,  is  to  establish  ons  General 
Appeal  Court,  which  should  sit  at  certain 
settled  periods,  independent  of  the  sittings 
of  the  House  of  Loi^s ;  but  there  will  be 
ample  time  to  discuss  this  subject  in  all  its 
beuings. 

Mr.  Ewart  has  renewed  his  efibrts  to 
place  the  Committees  of  the  House  of  Com- 
mons on  Private  Bills  on  the  same  footing 
as  those  of  the  House  of  Lords,  to  limit  the 
number  of  members,  and  to  divest  them  as 
far  as  possible  of  any  direct  interest.  We 
cannot  see  the  distinction  between  a  Com- 
mittee on  a  Private  Bill  and  any  other 
tribunal,  dealing  with  the  property  and  rights 
of  others.  In  all  other  judicial  bodies — 
and  it  will  not  be  contended  that  a  com- 
mittee on  a  private  bill  is  not  a  judicial 
body — the  greatest  care  is  taken  to  exclude 
direct  interest.  It  is  true  this  is  often  taken 
without  success ;  but,  still,  the  thewj  is  to 
exclude  interest.  Now,  we  cannot  see 
why  a  committee  on  a  private  bill  should  be 
regulated  by  other  principles.  It  has 
frequently  to  dispose  of  matters  of  great 
importance,  of  rights  to  property  of  great 
value,  of  a  variety  of  intricate  matters ;  and 
as  it  appears  to  us,  it  is  highly  necessary 
that  the  persons  who  are  to  decide  on  these 
subjects  should  bring  to  their  decision  minds 
as  free  from  bias  as  the  constitution  of  hu- 
man nature  and  human  government  will 
permit.  It  is  for  these  reasons  that  we  are 
decidedly  in  fo\x)ur  of  the  proposed  resolu- 
tions. 


CONSTRUCTION  OF  THB  NEW  . 
BANKRUPT  ACT, 

2  &  3  Vict.  c.  29. 

Onb  of  the  acts  most  important  to  the  com- 
mercial world,  passed  by  the  legblature  for 
several  sessions,  is  the  2  &  3  Vict.  c.  29. 
The  object  of  it  is»  among  other  changes  ia 
the  bankrupt  law,  to  protect  execnticMia  homd 
fide  executed  before  the  date  and  issuing  fA 
a  fiat,  notwithstanding  an  act  of  bankruptcy 
may  have  been  committed  previoiM  to  the 
execution,  provided  the  executioQ  creditor 
was  unaware  of  it.  This  provision  is  shorty 
and  therefore  we  print  it  at  length. 

*'  Whereas  by  an  act  passed  in  the  sixth 
year  of  the  rei^n  of  his  late  Maiesty  Kini^ 
George  the  Fourth,  intituled  «An  Act  %» 
amend  the  Laws  rehiting  to  Bankrvpts/  it 
was,  among  other  things,  enacted^  thai  aU 

Sayments  really  and  bond  file  made  by  any 
anknipt  or  by  any  person  on  his  behalf,  be- 
fore the  date  aod  issuing  of  the  commission 
against  such  bankrupt,  to  any  crecKtor  of  such 
bankrupt,  (such  payment  not  being  a  frando- 
lent  preference  of  such  creditor,)  shosM  be 
deemed  valid,  notwithstanding  any  prior  act  of 
bankruptcy  hy  such  bankrupt  committ«iy  and 
that  all  payments  really  and  bond  fide  made  lo 
any  baokrupt  before  the  date  and  issuing  of 
the  commission  against  such  baokrapt  shonld 
he  deemed  valid  notwithstanding  any  prior 
act  of  bankruptcy  committed,  and  that  such 
creditor  shonld  not  be  liable  to  refand  the 
same  to  the  assignees  of  such  bankrupt,  pro- 
vided the  person  so  dealing  with  the  bank- 
rupt had  not  at  the  time  of  such  payment  to 
such  baokrupt  notice  of  any  bankruptey  com- 
mitted :  And  whereas  by  an  act  passed  in  this 
present  session  of  Parliament,  intituled  '  An 
Act  for  tbe  better  Protection  of  Pnrchasen 
against  JudgmenU,  Crown  DebU,  Lie  Pendens^ 
and  Fiats  in  Bankruptey,'  it,  amongst  other 
thinjfs,  enacted,  that  all  conveyances  by  any 
bankrupt  bond  fide  made  and  executed  before 
tbe  date  and  issuing  of  the  fiat  against  such 
bankrupt  shall  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  him  committed, 
provided  the  person  or  persons  to  whom  snch 
bankrupt  so  conveyed  had  not  at  the  time  of 
such  conveyance  notice  of  any  prior  act-  of 
bankruptcy  by  him  committed :  And  whereas 
it  is  expedient  that  further  protection  should 
be  given  to  persons  dealing  with  bankrupts 
before  the  issuing  6f  any  fiat  against  them : 
Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  tbe  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  all  contracts,  dealings,  and  traasactioos 
by  and  with  any  bankrupt  really  and  bond  fide 
made  and  entered  into  before  the  date  and 
issuing  of  the  fiat  against  him,  and  all  execu- 
tions and  attachments  against  the  lauds  aod 
tenements  or  goods  and  chattels  of  such  banl^- 
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rapt,'  bonijide  execnted  or  levied  before  the 
date  and  xwinkg  of  the  fiat  shall  be  deemed  to 
be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed,  pro- 
?ided  tne  person  or  persons  so  dealing  with 
such  bankrupt,  or  at  whose  suit  or  on  whose 
sccount  BQch  execution  or  attachment  shall 
have  issued,  had  not  at  the  time  of  such  con- 
tract, dealing,  or  transaction,  or  at  the  time  of 
executing  or  levying  such  execution  or  attach- 
ment, notice  of  any  prior  act  of  bankruptcy  by 
him  committed;  provided  also,  that  nothing 
herein  contained  shall  be  deemed  or  taken  to 
give  validity  to  any  pavment  made  by  any 
bankrupt  being  a  fraudulent  preference  of  any 
creditor  or  creditors  of  such  bankrupt,  or  to 
any  execution  founded  on  a  judgment,  on  a 
\Tarrant  of  attorney,  or  cognovit,  given  by  any 
bankrupt  by  way  of  such  fraudulent  pre- 
ference." 

After  the  passing  of  this  statute  several 
questions  arose  as  to  whether  it  was  to  be 
held  letrospectiye,  or  merely  prospective. 

In  Edwards  v.  Lawky,  8  Dowl.  234; 
8.  C.  6  M.  &  W.  285;  Nehim  v.  Scarie- 
brick,  8  Dowl.  746 :  S.  G.  6  M.  &  W.  684 ; 
and  Lukm  ▼.  Simpson,  9  Dowl.  296,  (».) ; 
it  was  held  retrospective.  In  none  of  tiiose 
cases,  however,  did  the  question  arise  as  to 
the  meaning  of  the  expiesslon  of  "  date  and 
issuing  "  used  in  the  statate.  The  case  of 
Pewtrest  and  others  v.  Annan,  which  was 
argued  at  Seijeant's  Inn  on  a  special  case 
by  consent  of  parties  before  Baron  Parke 
and  Baron  Alderson,  in  May  last,  is  most 
important.  It  has  not  appeared  in  any  re- 
port. The  following  was  the  case  on  which 
the  argument  took  place. 

"  The  plaintiffs  are  wholesale  stationers  in 
Oracechurch  Street  in  the  cit^  of  London. 
The  defendant  is  a  printer  residmg  in  Watling 
Street,  London,  The  defendant  being  in- 
debted to  the  plaintiffs  in  the  sum  of  639/.  8«., 
and  being  pressed  for  the  payment  of  it,  on 
ibe  7th  day  of  December  1840,  executed  a 
warrant  of  attorney,  authorizing  the  plaintiffs 
to  enter  up  a  judgment  against  him  for  the 
sum  of  12/8/.  16«.,  with  a  defeasance  thereon 
iodorsed  for  payment  of  the  said  sum  of  639/.8#. 
the  debt  due  to  the  plaintiffs,  with  lawful  inte- 
rest on  the  7th  day  of  January  1841.  The 
warrant  of  attorney  was  duly  registered  on  the 
llth  dav  of  December  1840.  On  the  20th 
day  of  February,  1841,  the  defendant  became 
bankrupt  bv  beginning  to  keep  his  house  with 
intent  to  defeat  or  delay  his  creditors.  On 
the  8th  day  of  March,  1841,  the  plaintiffs  en- 
tered  up  judgment  upon  the  said  warrant  of 
attorney,  and  sued  out  a  writ  of  fieri  facias, 
directed  to  the  sheriffs  of  London,  requiring 
them  to  levy  upon  the  goods  and  chattels  of 
the  defendant  the  sum  of  623/.  6#.  9</.  due  to 
the  said  plaintiffs  upon  the  said  judgment,  with 
interest  thereon  at  4/.  per  centum  per  annum 
from  the  8th  day  of  Marcb,  1941,  with  18#, 


costs  of  execution,  besides  poumlage*  officer's: 
fees,  &c.  The  judgment  w.is  ^o  signed  betweca 
the  hours  of  It  and  12  o'clock  on  Monday  thei 
Sth  day  of  Marcb,  and  the  writ  oifi.fa.  lodged  at 
the  Secondaries'  Office  in  Basinghall  Street  at 
12  o'clock  at  noon.  I1ie  warrant  on  this  writ 
was  directed  to  John  Edward  Whittle,  an  offi- 
cer of  the  said  sheriffs  of  London,  who,  at  15i 
minutes  before  2  of  the  clock  in  the  afternoon 
of  the  same  day,  levied  the  execution  upon 
defendant's  goods,  at  his  house  in  Watling 
Street,  and  left  a  man  in  possession.  On  the 
same  8th  day  of  March,  at  12  o'clock  at  noon, 
a  docket  was  struck  against  the  defendant 
upon  the  petition  of  James  Battersbee  of 
Croydon,  in  the  county  of  Surrey,  gentleman,; 
and  a  iiat  bespoke  and  paid  for;  and  in  the 
afternoon  of  the  same  day,  but  after  the 
execution  had  been  levied,  the  same  fiat  was 
called  for  and  obtained  from  the  Bankrupt 
Office.  The  fiat  is  dated  the  8th  day  of 
March  1841.  After  the  execution  had  been 
levied ;  viz*  between  the  hours  of  5  and  6  in 
the  afternoon  of  the  same  day,  a  notice  was 
served  on  the  sheriffs,  and  on  the  man  in 
possession  under  the  warrant.  It  is  not 
alleged  that  the  plaintiffs  had  any  previous 
notice  or  information  of  the  act  of  bankruptcy, 
docket,  or  fiat.  The  fiat  was  opened,  and 
the  defendant  was  duly  adjudged  a  bankrupt 
upon  the  said  act  of  bankruptcy  on  the  9th  day 
of  March,  1841 ;  and  on  the  same  day  ooe  of 
the  messengers  of  her  Majesty's  Conn  of 
Bankruptcy  took  possession  of  the  premises  of 
the  defendant  in  Watling  Street,  and  for  and 
on  behalf  of  the  assignee  of  his  esute  and 
effects  claimed  thft  goods  and  chattels  so 
seized  by  the  sheriffs  as  the  goods  and  chat- 
tels of  the  assignee.  Alexander  Brymer  BeU 
cber,  and  James  Battersbee  were  duly  chosen 
and  appointed,  and  now  are  the  assignees  of 
the  estate  and  effects  of  the  defendants 

On  the  I8th  da^  of  March,  1841,  a  Judge's 
summons,  requinng  the  plaintiffs  and  the 
assignees  of  the  defendant  to  show  cause 
why  they  should  not  appear  and  state,  the 
nature  and  particulars  of  their  respective 
claims  to  the  goods  and  chattels  seised  by 
the  sheriffs  of  London  under  the  writ  of 
fieri  facias  issued  in  this  cause,  and  mun- 
tain  or  relinquish  the  same,  and  abide  by 
such  order  as  might  be  made  therein,  was 
attended  on  behalf  of  the  plaintiffs  and  the 
assignees  of  the  defendant,  and  the  sheriffs  of 
London,  and  the  following  order  was  made  b^ 
the  Honorable  Mr.  Baron  Aldenon,  *'  that  the 
goods  seised  under  the  fieri  facias  herein  be 
sold  by  the  said  sheriffs,  and  the  money  brought 
into  court,  deducting  the  expences  of  the  sale 
by  the  said  sheriffs,  and  that  then  the  said 
sheriffs  be  discharged.  And  that  if  the  par- 
ties will  consent  to  a  special  case,  let  tbeiii 
state  it,  and  if  not,,  that  an  issue  be  tried, 
whether  at  the  time  the  execution  levied,  the 
execution  was  valid  as  against  the  assignees  of 
the  defendant ;  that  the  assignees  be  the  plain- 
tiffs and  the  execution  creoitors  defendants. 

Dowlinf  appeared  for  the  assignees,    and 
contended  that  on  reference  to  the  language  of 
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tbfi  act,  and  sliuilar  words  In  other  statutes  in 
pari  materia,  the  execmion  must  have  been 
levied  on  a  day  previous  to  that  on  which  the 
fiat  bore  date.  That  was  not  the  case  here, 
and  therefore  the  assignees  were  entitled  to 
judjrment. 

fniies,  on  Mialf  of  the  execution  creditors, 
contended  that  for  the  purpose  of  the  present 
inquiry,  the  Court  would  look  to  the  traction 
of  a  day.  If  so,  then  it  was  quite  clear  that 
the  execution  had  been  levied  before  tlie  fiat 
was  obtained  from  the  bankrupt  office.  If  so, 
it  W9S  within  the  protection  of  the  statute,  snd 
the  judgmenl  must  be  in  favor  of  the  execution 
creditor.  ,    .,   . 

Parke,  B.— I  think  the  day  may  be  divided 
Into  fractions,  for  the  purpose  of  this  act. 
There  was  no  vested  right  in  the  assignees 
from  the  20th  February,  but  merely  a  con- 
tingent right,  if  they  sued  out  a  6at  before  the 
levy  at  tl)«  instance  of  an  execution  creditor. 
Upon  this  case,  as  the  facta  are  found,  we 
must  assume  that  the  fiat  never  left  the  office 
of  bankrupts,  which  is  the  Lord  Chancellor's 
office,  until  after  the  execution  was  levied ;  and 
the  leaving  that  office  must  be  considered  the 
"date  and  issuing,"  within  the  meaning  of 
this  statute.  The  judgment  must  therefore  be 
for  the  execution  creditor. 

/Ilderson,  B.— 1  am  of  the  same  opinion. 
All  the  cases  seem  to  decide  that  the  fiat  is  not 
issued  until  it  is  taken  oat  of  possession  of  the 
Lord  Chancellor,  and  here  it  does  not  appear 
that  it  was  taken  out  of  the  bankrupt  office, 
which  must  be  considered  as  the  Lord  Chan- 
cellor's offi<'e»  until  after  the  execution  was 
levied. 

Judgment  for  the  execution  creditor. 
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TRIAL  OF  CONTROVERTED  ELBCTIOITS. 

4  &  5  Vict.  c.  68. 
iConciuded/rom  p.  329.) 

67.  Petftiom  and  litti  to  be  referred  to  the 
committee,  and  time  and  place  of  meeting  to  be 
appointed  by  the  House,^-And  be  it  enacted, 
tnat  the  House  shall  refer  the  petitions  and 
lists  annexed  to  the  report  of  the  general  com- 
mittee of  elections  to  the  select  committee  so 
appointed  and  sworn,  and  shall  order  the  said 
select  committee  to  meet  at  a  certain  time,  to 
be  fixed  by  the  House,  which  shall  be  within 
twenty-four  hours  of  their  being  sworn  at  the 
table  of  the  House,  unless  a  Sunday,  Christmas 
Day,  or  Good  Friday  shall  intervene;  and  the 
place  of  their  meeting  shall  be  some  convent- 
ent  room  or  place  adjacent  to  the  House  of 
Commons,  property  prepared  for  that  purpose. 

68.  Catttng  vote  in  the  election  of  a  chair^ 
mnn, — ^And  be  it  enacted,  that  in  case  there 
shall  ever  be  occasion  for  electing  a  new  chair^ 
inaoi  un  the  death  or  the  ncce^ary  absence  of 


the  chairman  first  apptobted,  the  remaining 
members  of  the  committee  shall  elect  one  of 
themselves  to  be  chairman,  and  if  in  \\^  elec- 
tion there  shall  be  an  equal  number  of  voices, 
the  member  whose  name  stands  foremost  io 
the  list  of  the  committee  as  reported  to  the 
House  shall  have  a  second  or  casting^  vote. 

69.  Comjnittee  not  to  adjourn  fbr  mare  thn, 
tH'entff-fuuf  hourt,  ttithout  Irave,  4^r. — ^And  be 
it  enacted,  that  every  such  select  committee 
^hall  sit  from  day  to  day,  Sunday,  Christinas 
Day,  and  Good  Friday  only  excepted,  ant!  shaH 
never  adjourn  for  a  longer  time  than  itvcnry- 
four  hours,  exclusive  of  such  Sondav»  Christ- 
mas Day,  or  Guod  Friday,  without  leave  first 
obtained  from  the  HoucC,  upon  motion,  ani 
special  cause  assigned  fur  a  longer  adjncrn- 
ment ;  and  in  case  the  House  shall  be  sitting  at 
the  time  to  which  such  select  cominittee  Hi 
adjourned,  then  the  business  of  the  Honse  shuU 
be  stayed,  auii  a  motion  shall  be  made  for  a 
further  adjournment  for  any  time  to  be  fixed 
by  the  Hou^e :  Provided  always,  that  if  such 
select  committee  shall  have  occasion  to  apply 
or  report  to  the  House,  and  the  Honse  shtH 
be  then  adjourned  for  more  than  invent y-lbar 
hours,  such  select  committee  may  a1»o  sulJAnra 
to  the  day  appointed  for  tiie  neetinj^  of  the 
House. 

70.  Committee-man  not  to  absent  himself. 
Committee  not  to  sit  until  all  be  met ;  on 
failure  of  all  meeting  within  one  hour,  to  ad- 
journ. 

71.  Absentees  to  be  directed  toattond  the 
House. 

72.  If  any  committee  is  reduced  to  lesa  than 
six,  by  the  non-attendanee  of  its  members,  it 
shall  be  dissolved,  exeept  as  herein  mentioned. 

73.  ('Ommittees  to  be  attended  by  a  short- 
hand writer. 

The  following  clatues  relate  to  Ibe  powers 
of  the  committee^  apd  the  conduct  of  wit- 
nesses ;— 

74.  And  he  it  enacted,  that  evety  tadi 
select  committee  shall  have  po^ver  to  send 
for  persons,  papers,  and  records,  and  to  ex- 
amine any  persons  who  may  have  subscribed 
the  petition  which  such  select  committee 
shall  have  been  appointed  to  try  and  determine, 
unless  it  shall  otherwise  appear  to  such  com- 
mittee that  such  person  is  an  interested  wit- 
ness, and  shall  examine  all  the  witnesses  who 
come  before  them  upon  oath^  which  oath  the 
clerk  attending  such  select  committee  is 
hereby  empowered  to  administer;  and  if  any 
person  summoned  by  such  select  committee, 
or  by  the  warrant  of  the  speaker  of  the  House 
of  Commons,  shall  disobey  such  summons,  or 
if  any  witness  before  such  select  committee 
shall  give  false  evidence,  or  prevaricate,  or  shall 
otherwise  misbehave  in  giving  or  refusing  to 
give  evidence,  tlie  chairman  of  such  select 
committee,  by  their  direction,  may  at  any  time 
during  the  course  of  their  proceedings  report 
the  same  to  the  House,  for  tne  interposition  uf 
the  authority  or  censure  of  the  House,  as  the 
case  may  require,  and   may,  by  a  watraat 
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iwdef  IkU  hifid  dhtclti  C6  Hit  ierjtanMit.arm9 
Bt<eadii^  Clie  Hoiiae  of  Commons  or  to  bis 
deputy  or  deputies,  cummH  vnch  person  (not 
bciA^  « fleer  of  the  re«lm  or  Lord  of  PaHia- 
menc)  ta  the  castody  of  the  said  tfer^jf^ant, 
iriifaoat  hail  or  asaioprive,  fdr  vtn  time  not 
exce^nf^  tweftty-four  hours,  if  the  House 
shall  then  he  sittio/r*  md  if  not,  then  fur  a 
tiiM  not  exceeding  t^vcnty.four  honrs  after  the 
hour  to  which  the  House  shall  then  be  ad- 
joomeH* 

75.  If9w  otttkt  to  he  udmMtiered, — And  be  it 
enacted,  thatt  where  in  this  act  any  thing  is 
rniiiired  16  he  verified  on  oath  to  the  House 
of  eonoAiRS,  it  shail  b^  lawfnl  for  the  clerk 
or  derk  aaabtant  of  the  Hou^e  of  Commons  to 
aHoiiaister  an  Oath  for  that  purpose,  or  an 
iSdaTlt  for  lotfa  pnrpose  may  lawfully  be 
sirorn  before  any  jnsride  of  the  peac^  or  Master 
of  the  High  Court  of  Chancery. 

76.  Owififg^  /ah*  MdeOtet  to  be  p6rjurf,-^ 
And  he  h  enacted,  that  erery  person  who 
Shan  witfully  gite  any  fdlse  evidence  before 
the  House  of  Conlmons^  or  any  committee  or 
emniner  of  recogAiaances,  under  the  pro- 
vibiOttr  of  this  acty  or  who  shall  wilfally  swear 
falsely  in  osiy  affidavit  anthoKzed  by  Ibis  act  to 
be  taken,  ahall,  on  convictioii  thereof,  be 
liable  to  the  penalties  of  wilful  and  corrupt 
perjury. 

77.  Emdenee  to  be  eonAned  to  ehfecthm 
pffrihuierized  in  the  Hst, — ^And  be  it  euacted, 
tliat  my  evidence  shall  be  given  before  the 
stiect  coamnittee,  or  before  any  commission 
issued  by  the  said  cothmittee,  agaiiist  the 
validity  m  any  vote  not  indnded  iu  one  of  the 
lists  of  voters  delivered  to  the  general  com- 
mittee as  aforesaid,  or  upon  any  liead  of  ob- 
jection to  any  voter  included  in  any  such  list 
other  than  one  of  the  heads  specified  against 
him  in  sudr  list. 

78;  ComtMittee  to  d*^ide^  and  to  report  their 
decision  to  the  Hottie. — And  be  it  enacted^ 
thttteveiy  such*  select  committee  shall  try  the 
merits  of  the  retiim  or  electiod,  or  both,  and 
shall  deterniiod  bya  majority  of  voices  whether 
the  petitioners  or  the  sittmg  members,  or 
either  of  them,  l>e  duly  returned  or  elected;  or 
whether  ^he  elecHion  be  void,  or  whether  a 
new  writ  ought  to  h^e,  which  determination 
shall  be  final  between  the  parties  to  all  intents 
and  purposes ;  and  the  House,  on  being  in- 
formed thereof  by  the  committee,  shall  order 
such  report  to  he  entered  in  their  journals, 
and  shidl  give  the  necessary  directions  for 
cunfirming  or  altering  the  return,  or  for  order- 
ing a  return  to  be  made,  or  for  issuing  a  new 
writ  foi'  a  new  election,  or  for  carrying  the  said 
determination  Into  execution,  as  the  case  may 
require. 

79.  That  if  any  such  select  committee  shall 
come  to  any  resolution  other  than  the  deter- 
minsiion  above  mentioned,  they  shall,  if  they 
tliiflk  proper,  report  the  same  to  the  House 
for  their  opinion,  at  the  same  time  that  they 
shall  inform  the  House  of  such  determination ; 
ami  the  House  may  confirm  or  disjgrce  with 
such  resolution,  and  nrakc  such  orders  thereon 
at  to  tbeni  shall  seem  proper. 


80.  When  cdmmlttee  b  deliberating,  the 
room  CO  be  cleared,  &c. 

81.  Questions  to  be  decided  by  majority. 

82.  Names  of  members  voting  h)r  or  against 
any  resolution^  to  be  reported  to  the  House. 

83.  Committees  not  dissolved  by  the  pro« 
rogation  of  parlhiment,  &c. 

The  remaining  sections  apply  to  Costs, 

84.  That  whenever  any  committee  a[1- 
pointed  to  consider  the  merits  of  any  pe- 
thfon  complaining  of  an  undue  election  or 
retirrn,'  or  of  the  omission  to  return  any 
member  or  members  to  Parliament,  shall  re- 
port to  the  Hon^e  with  respect  to  any  such 
petition  that  the  same  appeared  to  them  fri'. 
volous  or  vexotiooH,  the  par^  or  parties,  K 
any,  who  shall  have  appeared  before  the  com- 
mittee in  opposition  to  such  petition^  shall  be 
entitled  to  recover  from  the  person  or  persons 
or  any  oi  them,  who  shall  have  sigued  such 
petition,  the  full  costs  and  expences  which 
snch  party  or  parties  shall  have  incurred  in 
opposing  the  same,  such  costs  and  expeoces 
to  be  ascertained  in  manner  herein-after  dit- 
rected. 

86.  Costs,  trl/en  incurred  bjjf  pftrtiet  opposing' 
petitions. — ^^And  be  it  enacted,  that  whenever 
such  committee  shall  report  to  the  fiouse, 
with  respect  to  the  opposition  made  to  such 
petition  by  any  party  or  parties  who  shall 
nave  appeared  before  cfaem,  that  such  opposi- 
tion appeared  to  be  frivolous  or  vexatious,  the 
person  or  persons  who  shall  have  signed  such 
petition  shall  be  entitled  to  recover  ft-om  socik 
party  or  parties,  or  any  of  them,  with  respect 
to  whom  such  report  shall  be  made,  the  full 
costs  and  expences  which  ^ch  petitioner  or 
petitioners  shall  respectively  have  incurred  in 
prosecuting  their  petition,  such  costs  and  ex- 
peaces  to  be  ascertaiued  in  the  manner  herein- 
after directed. 

86.  Costs,  token  incurred  trhere  no  party  np* 
peers  to  oppose  e  petition.— And  be  it  enacted, 
that  whenever  no  part)r  shall  have  appeared 
before  any  such  committee  in  opposition  to 
such  pvtitioo,  and  such  committee  shall  re- 
|K>rt  to  the  House,  with  respect  to  the  elec- 
tion or  return,  or  to  the  alleged  omission 
of  a  nettirn,  or  to  the  alleged  insufficiency  of  a 
return  complained  of  in  any  euch  petition,  that 
the  same  appeared  to  them  to  be  vexations  or 
corrupt,  the  person  or  persons  who  shall  have 
signed  such  petition  slmll  be  entitled  to  re- 
cover from  the  sitting  member  or  sitting  mem- 
bers (if  any)  whose  election  or  return  shall  be 
complaiueil  of  in  such  petition  (such  sitting 
member  or  sitting  members  not  having  given 
notice  as  aforesaid  of  his  or  their  intention 
not  to  defend  the  same),  or  from  any  other 
person  or  persons'  whom  the  House  shall  have 
admitted  or  directed  to  be  made  a  party  or 
parties  to  oppose  such  petition,  the  full  costs 
and  expences  ^vbich  such  petitioner  or  peti- 
tioners shall  have  incurred  in  prosecuting  their 
petition ;  such  costs  and  expences  to  be  as- 
certained in  the  manner  herein-after  directed; 

87.  Costs  nptm  frivolous  objections,— And  be 
it  enacted,  that  if  any  ground  of  objection 
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shall  be  Btated  against  any  voler  In  any  lists  of 
votes  intended  to  be  pbjected  to  as  herein«be« 
fore  provided,  and  if  sach  select  coramittee 
shall  be  of  opinion  that  such  objection  was 
frivoloas  or  vexatious,  the  said  committee 
.shall  report  the  same  to  the  House  of  Com- 
mons-, together  with  their  opinion  on  the  other 
matters  relating  to  the  said  petition,  and  the 
opposite  party  shall  in  such  case  be  entitled  to 
.recover,  from  the  party  or  parties  by  whom,  or 
on  whose  behalf  any  such  objections  were 
made,  the  full  costs  and  expences  incurred  by 
reason  of  such  frivolous  or  vexatious  objec- 
tions ;  which  costs  and  expences  shall  be  as- 
certained and  recovered  in  the  same  manner 
and  form  as  is  herein-after  provided  for  the 
recovery  of  costs  and  expences  in  cases  of  fri- 
volous or  vexatious  petitions. 

88.  CoiU  upon  u^tmnded  alUgatiom. — ^And 
be  it  enacted,  that  if  either  party  shall  make 
before  the  said  select  committee  any  specific 
allegation  with  regard  to  the  conduct  of  the 
other  party  or  his  agents,  and  shall  either  bring 
no  evidence  in  support  thereof,  or  such  evi- 
dence that  the  committee  shall  be  of  opinion 
that  such  allegation  was  made  without  any 
reasonable  or  probable  ground,  it  shall  be  law- 
ful for  the  committee  to  make  such  orders  as 
to  them  seem  fit  for  the  payment,  by  the  party 
making  such  unfoimded  allegation,  to  the 
other  party,  of  all  costs  and  expences  which 
shall  have  been  incurred  by  reason  of  such 
unfounded  idlegation ;  which  costs  and  ex- 
pences shall  be  ascertdned  and  recovered  in 
the  same  manner  and  form  as  is  herein-after 

grovided  for  the  recovery  of  costs  and  expences 
I  cases  of  frivolous  ana  vexatious  petitions. 

89.  Cof/s  how  to  be  atcertained. — And  be  it 
enacted,  that  the  costs  and  expences  of  prose- 
cuting or  opposing  or  preparing  to  oppose  any 
petition  presentea  under  the  provisions  of  this 
act,  and  the  costs  and  expences  which  shall  be 
due  and  payable  to  any  witness  summoned  to 
attend  bdbre  the  examiner  of  recognizances, 
or  before  any  committee  under  the  provisions 
of  this  act,  snail  be  ascertained  in  manner  fol- 
lowing ;  (that  is  to  say,)  on  application  made 
to  the  speaker  of  the  House  of  Commons  by 
any  party,  or  such  petitioner,  witness,  for  as- 
certaining such  costs  and  expences,  not  later 
than  three  calendar  months  after  the  deter- 
mination of  the  merits  of  such  petition,  or  after 
any  order  of  the  House  for  discharging  the 
oraer  of  reference  of  such  petition  to  the 
general  committee  of  elections,  or  after  the 
withdrawal  of  any  petition,  as  herein-before 
provided,  the  speaker  shall  direct  the  same  to 
be  taxed  bv  the  examiner  of  recognizances ; 
and  the  said  examiner  shall  examine  and  tax 
such  costs  and  expences,  and  shall  report  the 
amount  thereof,  together  with  the  name  nf  the 
party  or  parties  liable  to  pay  the  same,  and  the 
name  or  names  of  the  party  or  parties  entitled 
to  receive  the  same,  to  the  speaker,  who  shall 
upon  application  made  to  him,  deliver  to  the 
party  or  parties  a  certificate,  signed  by  himself, 
expressing  the  amount  of  the  costs  and  ex- 
pences allowed  in  such  report,  with  the  name  of 
the  party  liable  to  pay  the  same,  and  the  name 


of  the  jNurty  entitled  to  receive  ^  aaae  i  and 
such  certificate,  so  signed  by  the  speaker,  shall 
be  conclusive  evidence,  as  well  of  the  amoaat 
of  such  demands  as  of  the  titie  of  the  several 
parties  to  recover  the  same  in  all  cases  and  for 
all  purposes  whatsoever;  and  the  witness  or 
party  ddming  under  the  saraep  shall  upon 
payment  thereof,  give  a  recdpt  at  the  foot  of 
such  certificate,  which  shall  be  a  sufficient  dis- 
charge for  the  same. 

90.  Coiti  occasioned  6p  detaw  m  appoinimr 
the  ieiect  commiUee  to  be  ttuted  off. — Provid^^ 
always,  and  be  it  enacted,  that  the  examiner 
of  recognizances  shall  not  include  in  any  sach 
taxed  costs,  any  costs  which  may  have  been 
occanoned  by  aelay  in  the  appointment  of 
the  select  committee,  after  the  examiner  of 
recognizances  shall  have  reported  to  the 
speaker  whether  or  not  the  sureties  are  unob- 
jectionable. 

91.  Persons  appointed  to  torn  costs  ewspowered 
to  take  aJidavits,^~'And  be  it  enacted,  that  the 
examiner  of  recognizances  is  empowered  to 
examine  upon  oath  any  witnesses  tendered  to 
him  for  examination,  and  to  receive  affidaviti 
sworn  bdbre  him,  or  before  any  master  of  the 
High  Court  of  Chancery,  or  any  of  her 
Majestv's  justices  of  the  peace,  who  are 
severally  empowered  to  take  the  same,  relative 
to  such  costs  or  expences,  or  the  taxation  or 
non-payment  thereof,  and  to  administer  the 
oath  for  taking  such  affidavit. 

92.  Recoeery  o/ costs, — ^And  be  it  enacted, 
that  it  shall  be  lawful  for  the  party  or  parties 
entitied  to  such  taxed  costs  and  expences,  or 
for  his,  her,  or  theur  executors  or  administra- 
tors,  to  demand  the  whole  amount  dieieof,  so 
certified  as  above,  from  any  one  or  more  of 
the  persons  herein  made  liable  to  the  payment 
thereof  in  the  several  cases  herein-oefbre 
mentioned,  and  in  case  of  non-payment  thereof 
to  recover  the  same  by  action  of  debt  in  any 
of  her  Migesty's  courts  of  Record  at  Westmin- 
ster or  Dublin,  or  in  the  Court  of  Session  m 
Scotland,  in  which  action  it  shall  be  suffioent 
for  the  plaintiff  or  plaintiffs  to  declare  that  the 
defendant  or  defendants  is  or  are  indebted  to 
him  or  them  in  the  sum  mentioned  in  the  said 
certificate  ;  and  the  said  plaintiff  or  plaintilEi 
shall,  upon  filing  the  said  declaration,  togetiber 
with  the  said  certificate  and  affidavit  of  such 
demand  as  aforesaid,  be  at  liberty  to  sign 
judgment  as  for  want  of  plea  by  nt/  dSciV,  and 
take  out  execution  for  the  said  sum  so  men- 
tioned in  the  said  certificate  together  with  the 
costs  of  the  said  action,  accordin|f  to  due 
course  of  Law:  Provided  always,  that  the 
validity  of  such  certificate,  the  handwriting  of 
the  speaker  thereunto  being  duly  verified, 
shall  not  be  called  in  question  in  any  Conit 
upon  the  allegation  of  any  matter  or  thing 
anterior  to  the  date  thereof. 

93.  Persons  paying  posts,  may  reemoer  m  pro^ 
portion  thereof  from  other  persons  tiMe  ihere- 
to. — ^And  be  it  enacted,  that  in  every  case  it 
shall  be  lawful  for  anv  penon  or  persons  from 
whom  the  amount  of  such  costs  and  expences 
shall  have  been  so  recovered  to  recover  m  like 
manner  from  the  other  persons,  or  any  of 
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them,  (if  sach  there  shall  be,)  who  are  liable 
to  the  payment  of  the  same  costs,  expences, 
and  fees,  a  proportionate  share  thereof,  accord- 
mg  to  the  number  of  persons  so  liable,  and 
according  to  the  extent  of  the  Hability  of  each 
person. 

94.  Recognizaneeif  when  to  be  eitreaied,  4^. 
—And  be  it  enacted,  that  if  any  petitioner  or 
petitioners  who  shaU  have  entered  into  such 
recof^nizance  as  aforesaid  shall  neglect  or  re* 
fuse,  for  the  space  of  seven  days  after  demand 
to  pay  to  any  witness  who  shall  have  been 
summoned  on  his  or  their  behalf  before  the 
examiner  of  recognizances,  or  any  committee 
under  the  provisions  of  this  act,  the  sums  so 
certified  as  aforesaid  by  the  speaker  to  be  due 
to  such  witness,  or  if  such  petitioner  or  peti- 
tionera  shall  neglect  or  refuse,  for  the  space  of 
six  months  after  demand,  to  pay  to  any  party 
who  shall  appear  in  opposition  to  the  said  pe- 
tition the  sum  so  certified  by  the  speaker  as 
aforesaid  to  be  due  to  such  officer  or  party  for 
their  costs  or  expences,  and  that  such  neglect  or 
refusal  shall,  within  one  year  after  the  granting 
of  such  certificate,  be  proved  to  the  speaker's 
satisfaction,   by  affidavit    sworn    berore  any 
master  of  the  High  Court  of  Chancerv  (and 
such  Master  is  hereby  authorized  to  ad  m  mister 
such  oath,  and  is  authorized  and  required  to 
certify  such  affidavit  under  his  hand),  in  every 
such  case  such  person  orpenons  shaU  be  held 
to  have  made  default  in  nis  or  their  said  re- 
coj^auce ;  and  the  speaker  of  the  House  of 
Commons  shall  thereupon  certify  such  recog- 
nizance into  the  Court  of  Exchequer,  and 
shall  also  certify  that  such  person  or  persons 
have  made  default  therein,  and  such  certificate 
shall  be  conclusive  evidence  of  such  default ; 
and  the  recognizance,  being  so  certified,  shall 
have  the  same  eflfect  as  if  the  same  were  es- 
treated from  a  court  of  law ;   Provided  always 
that  such  recognizance  and  certificate  shall  in 
every  such  case  be  delivered  by  the  clerk  or 
one  of  the  clerks  assistant  of  the  House  of 
Commons  into  the  hands  of  the  Lord  Chief 
Baron  of  the  Exchequer,  or  of  one  of  the 
Baruns  of  the  Exchequer,  or  of  such  officer  as 
shall  be  appointed  by  the  said  Ck>urt  to  receive 
the  same. 

95.  Returning^  officer  may  be  sued  for  neg- 
lecting to  return  any  person  duly  elected. 

96.  Continuance  of  act ;  and  of  proceedings 
commenced  under  it. 


tlons*  Ph>vided  that  whore  snch  property  Ilea 
in  a  parish  situate  wholly  within  the  bounda- 
ries of  a  cit^  or  borough  named  in  the  sche- 
dules, and  m  which  citv  or  borough  the  poor 
are  relieved  hyanelenitre  rate,  or  were  so  re- 
lieved when  the  act  passed,  the  exemption  of 
such  property  shall  continue,  s.  1.  And  it  is 
declared  that  the  said  Municipal  Corporations 
shall  be  deemed  beneficial  occupiers. 

No.  XVII. 

TDRNPIKK8  AND  HIGHWAT8. 

4&6Vict.c.61. 
This  act,  reciting  the  3  Geo.  4,  c.  126,  and 
5&6  Win.  4, 0,  Bb,  enacts  that  all  lands  and 
grounds  which  shall  be  in  the  exclusive  occupa- 
tion of  one  or  more  persons,  for  egricuiturai 
pur/niSfi,  shall  be  deemed  inclosed  within  the 
meaning  of  the  above  acts,  although  the  same 
may  not  be  separated  from  any  adjoining 
lands  or  grounds  of  other  persons,  or  from 
the  highway  by  any  fence  or  other  inclosure. 

4  &  5  Vict.  c.  59. 

This  act  authorizes  the  justices  at  special 
sessions  for  highways,  on  proof  of  the  defici- 
ency of  the  funds  of  any  turnpike  trust,  to 
order  payment  to  such  trust  of  a  portion  of  the 
highway  rate;  (s.  I.)  With  power  of  appeal 
to  the  Quarter  Sessions,  (s.  3.) 

No.  XVIII. 

t;8t7liT  ON  BILLS. 

4  &  6  Vict.  c.  54. 

This  act  continues  the3  &  4  Vict.  c.  83,  ex- 
empting certun  Bills  of  Exchange  and  Pro- 
missory Notes  from  the  operation  of  the  laws 
relating  to  usury,  until  the  1st  January,  1844. 


No.  XVI. 


-POOR  RATB. 


MUNICIPAL  C0RP0RATI0N8.- 

4  &  5  Vict.  c.  48 
The  Municipal  Corporations  named  in 
schedules  A.  &  B.  of  the  6  Wm.  4,  c.  76,  have 
wen  held  not  liable  to  be  rated  to  the  relief 
of  the  poor  in  resect  of  lands  and  tenements, 
by  reason  of  the  mcome  being  applicable  to 
public  purposes  only.  The  present  act  directs 
tuat  the  Municipal  Corporations  named  m  the 
said  schedules,  shall  be  rateable  in  respect  of 
lands,  tenements,  and  hereditamente,  being  the 
property,  and  in  the  oceupathn  of  such  corpora- 


THE  STAMP  LAWS. 


CORRBCTINO  MI8TAKS8  AND  BXPLAININO     - 
ALTRRATIOKS  IN  DBBD8,  &C. 

Wb*  noticed  the  new  work  on  the  Stamp 
Laws  by  Mr.  Collins  in  our  last  Number, 
and  now  add  some  extracts  from  the  Chap- 
ter on  the  alteration  of  instruments  after 
they  have  been  executed. 

First,  of  correcting  mistakes  :  — 

"  In  several  cases,  where  the  alteration  has 
been  made  to  rectify  a  mistake,  and  to  carry 
into  efi'ect  what  is  supposed  to  have  been  the 
original  intention  of  the  parties,  no  new  stamp 
has  been  held  necessary.  Thus  in  Kershaw  v. 
Coa,  it  was  held  that  where  a  bill  of  exchange 
was  put  into  circulation  by  indorsement, 
though  it  wanted  the  words  'or  order,'  the 
insertion  of  these  words,  there  being  evi- 
dence that  the  parties  intended  that  it  should 
be  a  negotiable  instrument,  with  the  consent 
of  the  parties,  did  not  render  a  new  stamp  ne- 
cessary. Kershaw  v.  Caof,  1801,  3  Esp.  246. 
And,  where  the  parties  by  mistake  mis-reciteil 
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In  a  bill  of  0al<B  the  «ertlAcale  of  the  rcfrlstry 
of  a  ship  (which  iiiia-recital,  under  tlie  26  G.  3» 
c.  60,  8/ 17>  rendered  the  bill  of  sale  a  nullity) 
by  stating  Guernsey  as  the  port  where  the  ccr. 
tificate  was  granted,  instead  of  Weymouth; 
which  mistake  was  rectified  wben  discovered 
by  the  consent  of  all  parties,  and  the  deed  de- 
livered de  n9Vo  ;  it  was  held  that  no  new  stamp 
was  necessary.  Cole  v.  Parkin,  1810,  12  East, 
471*  Lord  ENenfiorotfg'h,  in  the  course  of  his 
judgment,  observed: — ^This  defect  arose,  not 
from  intention,  but  from  mistake.  The  instru- 
ment, as  first  exeeuteil,  was  not  what  the  par- 
ties meant  to  execute,  and  it  was  not  in  the 
state  in  which  it  %va8  at  first  intended  to  be, 
tin  it  was  sAtered.  Tlris  is  not  tb«  case  of  sub 
slkuting  a  new  and  second  eontrt^ct  in  tlie 
place  of  a  preceding  effectual  one,  upon  a 
chain]Bre  of  intention  in  the  parties,  but  merely 
making  the  contract  what  it  was  originally 
ittlended  to  have  been;  and  in  such  a  case 
where  the  iDStrument  upmi  its  first  execution 
was  void  to  aR  intents  and  purposes ;  where 
Ua  ifisolKciency  arose  from  a  mere  mistake ; 
wh«Te,  in  consequence  of  that  mistake,  it  was 
not  in  the  state  in  whieh  it  was  intended  to 
have  been  when  it  was  so  executed ;  and  whi*re 
upon  its  second  execution  it  is  only  put  into 
that  state  in  which  it  was  originally  int^^nded 
to  have  been ;  we  think  it  is  not  going  l>ryond 
the  fair  spirit  of  the  stamp  laws  to  hold  that 
upon  such  second  execution,  being  the  first 
which  was  effectually  operative,  a  new  stamp 
was  not  requisite. 

*'  In  the  case  of  Cote  v.  Pnrkm^  the  Court 
appear  to  have  been  influenced  by  the  consi- 
lieration  that  the  deed,  as  at  first  executed, 
was  totally  inoperative;  but  easels  are  not 
wanting  to  sHow,  that,  even  where  the  deed 
may  have  some  operation,  still  the  rectifying 
of  a  mistake  to  make  the  deed  conformable  tu 
the  original  intention  of  the  parties,  will  not 
render  a  new  stamp  necessary.  Tims,  where 
in  an  action  on  a  policy  of  insurance  it  appeared 
that  the  first  declaration  was  by  mistake  on 
the  Neptunui^  which,  as  soon  as  discovered, 
was  rectified  by  altering  the  name  to  the 
America:  BoOinsoH  v.  Toumj^,  1813,  1  M.  & 
S.  215 ;  and  where  a  broker  instructed  to  ef- 
fect a  policy  on  goods,  effected  it  on  ship,  and 
the  mistake  tvas  afterwards  rectified,  by  the 
underwriters  subscribing  a  memorandum  in 
the  margin^  Suwieily.  Loudon,  18I4,5Tauttt. 
359;  the  alterations  in  either  case  was  held 
not  to  require  a  fresh  stamp, 

**  In  a  late  case,  a  promissory  note  in  which 
the  words  •  or  order '  appeared  to  be  inter- 
lined, it  was  admitted  on  the  part  of  the  plain- 
tiflP  that  the  interlineation  had  been  made  in 
the  note  after  it  had  been  delivered  to  the 
pluntiff  by  the  defendant;  but  the  plaintiff 
proved  that  on  discovery  that  the  words  were 
emitted,  he  sent  it  back  to  the  defendant,  who 
stated  'it  is  my  omission,'  and  insetted  the 
words*  The  Court  were  of  opinion  tliat  this 
WHS  sufficient  to  warmnt  the  jury  in  finding 
that  the  omission  was  accidental,  and  that  it 
was  supplied  in  order  to  carry  into  effect  the 
^iginai  intention  of  the  parties.  Dprom  v. 
^Itompgon,  11  A.  &  E.  31. 


'<Thb  iadtt1geDce«  however,  b  strletly «««. 
fined  to  cases  of  mistake,  for,  if  the  altcnaiaa 
appean  to  have  been  suggested  by  an  after- 
thought of  the  parties,  the  instrument  tnim 
have  a  new  stamp.  Thus,  a  prom'ssory  nnic 
fori  100/.,  payable  to  the  plaintiff  or  onltr,  aixl 
originally  expressed  to  be  for  value  reccired 
generally,  being  altered  the  next  dav,  opoatlie 
suggestion  of  one  of  the  parties,  by  the  addition 
of  the  words  '  for  the  good- will  of  the  leasr 
and  trade  of  Mr.  F.  K.,  deceased,'  was  hrkJ 
to  require  a  new  stamp,  such  words  beiiur  ma- 
terial, and  not  having  heen  originally  intenilH 
to  be  inserted,  and  omitted  by  mistake,  h'mil 
V.  fnitiam,  10  East,  431.  And  where  ao 
award,  under  the  hand  of  an  umpire,  uA 
ready  for  delivery,  pursuant  to  tlie  terms 
of  reference,  of  which  notice  was  given  to  I'lc 
parties,  was  altered  on  the  same  day  as  to  tlie 
sum  awarded  and  re-signed  by  the  umpire  \\. 
was  held  that  as  the  alteration  w*as  nut  inaue 
to  correct  a  mistake,  but  in  conseqoeucc  af 
a  change  of  intention,  it  was  inefTectual, 
but  that  (the  award  being  already  complekdj. 
the  award  was  good  for  the  original  eon. 
Henfree  v.  Bromuy,  1805, 6  East,  300. 

*'  There  is  an  early  case  in  which  Lord  AV«- 
yon,  sitting  at  Nisi  Pnus,  decidifd  that  ameni*^ 
randum  cm  the  back  of  a  deed,  altering  mwt 
of  the  terms  of  it,  did  not  require  a  Vtmif. 
f/erne  v.  Nale,  1801,  3  Esp.  237.  His  LorJ. 
sliip  instanced  the  case  of  mor^^e  deeds,  in 
which  it  had  formerly  been  customary  to  mit 
indorsements,  altering  the  rate  of  interest  fn*it 
five  to  four  per  cent. ;  on  which  occasi(»n,  Mi 
Lordsliip  observed,  that  a  new  stamp  bad  not 
been  held  necessary.  In  both  these  iustancf<. 
however,  it  is  presumed  that  a  neir  stamp 
would  now  be  held  necessary.  Thus,  is  Sii- 
ion  V.  Toomer,  where  a  note  for  250/.  and  "^ 
per  ceni,  interest  was  after  several  years  altffcd 
by  consent  of  the  parties  to  24  pet  cent.;  It 
was  held,  that  it  was  thereby  made  void,  H 
that  it  might  be  j^iven  in  evidence  to  show  tin: 
terms  of  the  original  loan.  Suilon  v.  7oo«t^ 
7  B.  &  C.  4IGt  1  M.  &  R.  125.  And  Me 
Schumann  v.  fTealherhead,  1801, 1  East,  537.'' 

Secondly,  of  explasning  alteratioos  in  as 
instrument : — 

'*  Wherever  a  i^ure  or  Interiineatlon  w* 
apparent  on  the  face  of  the  instrument,  it  tns. 
according  to  the  old  rule,  presumed  to  b<' 
made  before  its  execution,  unless  there  m» 
proof  to  the  contrary.  Fitzgerald  v.  f«««- 
berge,  Fiztg.  R.  207,  Omnia  prawmnM^ 
legitime/acta,  donee prubetur  in  eonimriu^.  /<• 
Juria  nan  preiumiiur,  Co.  Litt.  232  6.  it  is  tiiK 
it  has  become  the  practice  of  late  to  Doiire 
these  circumstances  in  the  attestatioa,  but  ihn 
is  only  a  measure  of  caution,  and  cannot  alfrct 
the  rule  of  evidence  before  laid  down.  Ao^ 
the  stamp  acts  do  not'change  rules  of  eviilenre. 
Doe  V.  Mee,  I  N.  &  M\  424 ;  4  B.  &  Ad.  6i; 

«*The  Courts  of  Common  Law,  bowerer,<i^ 
parted  from  this  rule  in  respect  of  bills  of  et- 
change  and  promissory  noter,  and  have  re- 
quired the  party  tendering  an  altered  bill  ^ 
note  in  eviucncc  to  expb:n  the  cause  oi  lac 
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alteratloDi  aod  U>  difiW  dlatnctly  that  tho  al- 
teration vms  made  befofie  it  was  negotiated*, 
Maton  V.  Ihike  of  Marlhorwgh^  2  Stark. 3 13 ; 
Henman  v.  DkbMSon,  5  Bing.  183 ;  Bhkop  v. 
Cham^re,  97.  k  M.  U6;  Taylor  v.  Mosetep, 
6  C  &  P.  i73>i  and  in  a  late  case  the  Court 
decided  that  a  jury  cannot,  upon  tb«  bare 
iaspection  of  such  bill  or  note,  without 
other  proof,  decide  whether  it  iras  altered  at 
the  time  of  making  or  at  a  subsequent  period. 
The  case  alhided  to  is  Knight  v.  Clemenet:  the 
hOf  of  exchange  opon  which  the  action  was 
brought  was  drawn  on  a  two  months'  stamp, 
and  had  be^un  with  the  words  'three  months 
after  date;'  but  the  word  'three'  had  been 
defoced  (as  if  blotted  while  the  ink  was  wet), 
and  two  written  upon  it,  and  two  written  again 
uodemeath,  and  the  plaintiff,  who  put  in  the 
bDl  at  Nisi  Prius,  offered  no  evidence  to  ac- 
coant  for  these  alterations.    The  learned  judge 

S laced  the  bill  in  the  bands  of  the  jury,  and 
esired  them  to  say  whether  the  alteration  had 
been  made  befbre  or  after  it  was  negotiated, 
hat  p?e  leave  to  move  to  enter  a  nonsuit  If 
the  Coart  should  be  of  opinion  that  there  was 
no  cfidence  to  go  to  the  juij  on  this  point. 
The  jury  founa  that  the  bill  was  altered'  in 
time ;  aad  the  plaintiff  had  a  verdict.  But  the 
Coart  were  of  opinion  that  tiie  document  by 
itself  was  no  evidence  to  go  to  the  jury  of  the 
alterations  having  been  made  in  the  original 
writiog,  and  a  noneuit  was  accordingly  entered. 
h'ldgki  V.  Clements,  1838,  8  Ad.  &  E.  215; 
3^r.*P.S75. 

"  If  an  instmment  be  altered  after  execution 
by  persons  competent  to  do  so,  but  no  new 
stamp  is  aflSzed*,  and  in  consequence  the  instru- 
ment  is  not  allowed  to  be  given  in  evidence, 
the  parties  cannot,  upon  finding  the  substituted 
agreement  cannot  be  enfurced  by  reason  of  an 
objection  arising  from  the  stamp  laws,  resort  to 
the  instrument  as  it  originally  stood.  French 
r.  Paiten,  9  East,  351 ;  I  Campb.  180  {  Reedv^ 
Deercy  7  B.  &  C.  261." 

U  will  be  observad  that  Mr.  ColUna'a 
work,  from  which  we  have  made  these  ex- 
tracts, is  a  Ytrj  useful  oner 

LAW  OF  LrBEL. 

[Continued  from  p.  214.] 
"  Inleniion, — 3d]y»  As  to  the  intention  of 
the  publishes*  and  the  oecasioa  of  the  pub- 
lication. 

'^Assuming  this  class  of  oflbnces  to  be  ever 
*o  well  defined  and  limited  as  regards  the 
natore  of  the  injury  to  be  preventco,  the  acts 
of  composing  and  publishing  that  which  is 
80  injunotts,  and  its  truth  or  fal^it^,  a  most 
important  distinction  still  remains  m  reUtion 
to  the  mind  and  intention  of  the  composer  or 
pnblisher.  A  criminal  intention,  or  at  least  a 
<^te  of  criminal  indifference  as  to  conse- 
q.ence8,  is  usaallyan  essential  test  of  guilt.  But 
ia  ordinary  cases  the  guilty  stato  of  mind  is 
required  to  lie  evidenced  bv  acts  or  circum- 
stances essential  to  the    ufibnce,   which  arc 


usually  Indlcativo  of  tho  gulUy  btcntloOi  *  In 
respect  of  the  present  class  of  offences  a  mere 
than  ordinary  difficuhy  oceirrs  m  to  intention ; 
for  whilst  the  intcntfon  is  most  peculiarly 
the  test  of  criminalty,  the  mere  acts  essential 
to  the  offence,  such  as  conmosing,  writing, 
printings  or  otherwise  iralttisimig,  are  of  no 
use  as  tests  of  guilt.  And  although  the  very 
contents  of  the  \vriting  published  may  often 
afford  very  strong  evidence  of  intention,  it 
frequently  happens  that  they^  are  inconchisive, 
and  that  the  mquiry  as  to  intention  requires 
light  from  collateral  circumstances. 

**  Ejpcuse.'^ /gn&rance, — Tgnoranee  of  the 
contents  of  the  matter  published  by  a  party, 
or  to  the  publication  of  which  he  was  instru- 
mental, must  in  principle  he  regarded  as  a 
sufficient  legal  excuse,  provided  the  want  of 
knowledge  be  not  in  itself  wilful,  with  a  view 
to  impunity,  or  otherwise  culpable.  In  snch 
cases  the  total  absence  of  all  criminal  deaigii 
or  neglect  ought  to  exempt  from  penal  con* 
sequences. 

*'  As  regards  the  main  distinctions,  It  Is  not 
diflicult  to  conclude  that  everv  legal  code  must 
in  respect  of  this  branch  of  the  law  recognise 
three  distinct  classes  of  cases  in  reference  to 
the  intention  of  one  who  publishes  that  which 
is  injurious.  These  distmctions,  it  v^ll  he 
seen,  are  necessary  ones,  arising  out  of  the 
very  nature  of  the  facts  themselves  to  which 
legal  principles  are  to  be  applied. 

''  The  let  comprises  those  where  the  in^ra^ 
tion  must  be  regarded  as  immaterial. 

V  The  3nd,  those  where  tihc  offence  depends 
upon  the  real  motive  of  the  offender,  and 
where  it  lies  on  the  prosecutor  to  prove  actual 
malice^ 

"  The  3rd,  those  where  an  evil  motive  is  to 
be  presumed  from  a  noxious  act  unexplained, 
and  where  it  lies  on  the  party  charged  to  rebut 
tho  implication  of  malice. 

'*  in  the  first  place,  exemption  from  penal 
liability  must  in  many  instances  be  expedient 
without  regard  either  to  the  injurious  quality 
of  the  communication,  or  the  motive  of  the 
party  who  made  it.  It  would  obviously  be  at< 
tended  with  great  mischief  to  allow  a  judge  to 
be  responsible,  either  civilly  or  criminally,  for 
anything  which  he  had  published  in  the  courao 
of  his  official  duty ;  the  effect  is  precisely  the 
same,  whether  his  non-responsibilityt  were  to 
be  referred  at  once  to  the  real  principle  of 
expediency,  or  attributed  to  one  more  techm- 
cal,  viz.,  that  tlie  occasion  of  the  publieation 
conclusively  repelled  the  presumption  of 
malice. 

"  To  allow  a  party  to  be  subject  to  a  pro« 
fecDtion  for  matter  sworn  or  deposed  to  in  the 
course  of  a  judicial  inquiry,  would  be  manifest- 
ly inexpedient,  if  nor  unjust.  This  would 
necessarily  operate  to  discourage  tho  atten- 
dance of  witnesses,  and  the  free  delivery  of 
their  testimony,  and  it  would  be  attended 
with  fVequent  hardship,  that  a  witness  should 
be  subject  to  a  prosecution-  in  respect  of  tesii- 
monj  which  he  could  not  withhold  wiihuut  iii^ 
curnng  punishment  as  for  a  contempt  or  cum- 
mlttlng  perjury. 
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*' Indira  next  plaee/ If  mutt  jbe  necessary 
under  ef  ery  legal  system  to  reco^ise  a  nnnie- 
rous  class  of  cases  where  the  illegal  quality  of 
the  act  depends  upon  the  actual  intention  of 
the  party.  This  nappens  where  the  occasion 
and  circumstances  of  the  publication  are  such 
as  ought  to  Justify  one  who  acted  bona  fide, 
but  ought  not  to  protect  one  who  acted  out  of 
mere  malice.  In  such  cases  it  would  be  in- 
expedient either  to  give  no  protecting  effect  to 
such  an  occasion  and  circumstauces,  or  to  give 
them  a  conclusive  effect.  Were  a  charge  of 
dishonesty  to  be  made  in  giving  the  character 
of  a  servant,  common  cunvenience  requires 
that  such  a  communication^  if  made  Ikona  fide 
should  be  privileged ;  no  one  would  be  will- 
ing to  answer  inquiries  as  to  character,  were  it 
to  be  done  at  the  hazard  of  a  prosecution :  but 
it  would,  on  the  other  hand,  be  unjust  and  op- 
pressive that  a  malicious  injury  should  be  com* 
mitttti  to  the  destruction  of  a  man's  reputation 
under  the  cloak  of  answering  an  application  as 
to  his  character.  The  only  just  course  in  such  a 
case  Consists  in  privileging  such  a  communica- 
tion, when  it  is  mnde  bond  fide,  but  io  affording 
no  protection  where  it  is  made  maliciously,  and 
tlie  occasion  is  used  but  as  a  colour.  Within 
this  general  principle  are  naturally  compre- 
hended all  communications  made  in  the  bond 
fide  prosecution  of  any  legitimate  object  in 
which  either  party  has  an  interest!  a  narrower 
jule  would  be  inconvenient,  in  limiting  too 
much  that  freedom  of  communication  and  in- 
tercourse which  is  useful  to  society;  a  more 
extensive  protection  would  encourage  malici- 
ous attacks  on  reputation,  without  any  adequate 
reason. 

*'  As  in  this  dass  of  cases  the  quality  of  the 
act  is  to  depend  on  the  existence  or  absence  of 
malice,  the  occasion  itself  warrants  a  legal 
presumption  in  favour  of  the  party  who  pro- 
fesses to  act  upon  it,  and  it  naturally  lies  on 
the  prosecutor  to  prove  the  evil  intention. 

'*  There  necessarily  exists  a  third  class  of 
cases,  including  all  which  do  not  fall  within 
either  of  the  two  preceding,  that  is,  where  the 
communication  is  not  privileged  either  abso- 
lutely or  sub  modo ;  in  which  case  if  the  matter 
published  be  in  its  own  nature,  or  in  reference 
to  known  circumstances,  injurious  and  noxious. 
It  must,  if  wilfully  made,  be  attributable  either 
to  an  actual  malicious  intention,  or,  which 
.  iDUst  in  legal  contemplation  be  deemed  equiva* 
lent,  to  a  criminal  disregard  of  conseouences. 
In  all  such  cases  the  offender  must  be  con- 
sidered to  have  acted  either  of  malice  in  fact, 
.  that  is,  firom  a  motive  of  actual  ill  will  and  a 
design  to  injure,  or  of  malice  in  law,  which 
.  consuts  in  the  wilful  doing  of  a  prohibited  or 
injurious  act  without  lawfulexcuse.  It  seems, 
on  the  one  hand,  that  a  mere  wicked  and  mis- 
chevious  intention,  unless  it  be  conjoined  with 
some  publication  of  noxious  and  illegal  matter, 
cannot  amount  to  an  illegal  communication. 
If  a  man  intending  to  pubbsh  a  mostattrocious 
libel,  were  by  mistake  to  deliver  the  gospel 
instead  of  the  book  in  which  the  libel  was 
contained,  though,  in  a  moral  point  of  view 
his  guilt  would  ue  just  the  same  as  if  he  had 


published  the  libel;  ^ et  be  would  hav%  com- 
mitted no  crime  against  the  law,  unless  tktf 
law  took  cognizance  of  mere  abstract  inteDtioa, 
unaccompanied  by  any  definite  criminsl  set. 
On  the  other  hand,  it  appears  to  be  equaOf 
manifest  that  where  any  act  is  by  law  defined 
to  be  illegal  and  criminal,  every  one  is  paoisb- 
able  who  voluntarily  doesthe  prohibited  act, 
without  some  legal  Justification  or'ezcsK, 
furnished  by  the  occanon  and  circumstaacei, 
and  without  regard  to  bis  real  motive  sad 
intention.  To  hold  that  a  man  should  be  sb- 
solved  from  penal  responsibility  merely  beauue 
his  motives  were  benevolent,  would  be  to  Kt 
private  opinion  above  the  law.  For  the  same 
reason,  it  is  plain  that  mere  abstract  iotentioi 
and  motive,  where  the  act  is  voluntanr,  cu- 
not,  without  reference  to  the  occasion  lad 
circumstances  of  the  communication,  coutitak 
anv  iustification  or  excuse  which  the  lawcu 
safely  recognise.  These  distinctions  concers* 
ing  intention  are  therefore  inherent  in  the  sub- 
ject matter;  they  are  common  to  all  times  tod 
to  all  countries,  and  can  never,  without  incos- 
venience,  be  disregarded  by  the  legislature. 

''  What  cases  shall  be  included  within  tbe 
first,  and  what  within  the  second  class,  are 
however  questions  upon  which  legislators  mir 
differ,  and  upon  which  a  great  vaiietf  of 
opinions  has  been  entertained. 

"As  connected  with  the  present  subject, it 
may  not  be  improper  to  remark  in  this  place, 
that  where  the  criminal  quality  of  the  psitico- 
lar  transaction  turns  upon  the  actual  intestjos 
of  the  party  making  the  publication,  the  track 
or  falsity  of  the  alleged  libel  famishes  a  nort 
important,  not  unfrequenUy  a  decisive  test,  for 
determining  that  quality.  The  offender'i 
knowledge  that  what  he  published  wu  false, 
must  usually  be  absolotely  conclusive  opoDibe 
question  of  malice ;  on  the  other  hand,  proof 
that  what  he  pubUshed  he  knew  to  be  tnie, 
although  not  absolutely  conclusive  as  to  tbe 
fact,  cannot  but  be  regarded  as  a  strong  indi- 
cation of  sincerity  in  a  doubtful  case,  where  (be 
act  is  capable  of  being  referred  to  an  inaocest 
and  proper  motive,  suggested  by  the  circum- 
stances  of  the  particular  transaction. 

ITo  be  eoniinued.} 


SELECTIONS 
FROM  CORRESPONDENCE. 

THB  BXAMINATIOV. 

To  ike  Ediiar  of  the  Legal  Obeener, 

You  are  aware,  no  doubt,  that  amoo^ 
country  solicitors,  nearly  all  that  is  known  aboot 
Chancel^  is  the  princtplee  or  theory,  and  that 
the  practical  part  of  a  suit  bleft  almost  eotirdr 
to  the ''  skin  and  Jud^ent "  of  the  agent.  NV 
would  a  candidate  tor  admission  pass  his  ex- 
amination, supposing  his  answers  in  tbat  d^ 
partment  to  be  but  •*  w  w,"  or  even  W,  br 
in  the  four  other  branches  to  be  highly  <«^ 
factory^  A  notion  seems  to  prevail  heresboot 
that  the  Chancery  answers  are  scrutinised  mo(v 
severely  tb&n  any  other. 
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It  Bemu  to  me  next  to  an  imposslbOUy  to 
tain  a  thorottgh  knowledge  of  "  Practice/' 
ithout  actual  experienae^  which  is  frequently 
s  in  my  case)  out  of  the  power  of  an  articled 
erk.  A  cbrk  may  learn  theorif  or  nrmdplea 
I  law,  as  there  is  g^enerally  something  like 
lasun  to  ground  decisions  upon.  As  my  ex- 
nioation  is  very  near,  these  questions  concern 
ke  much,  and  therefore,  your  answer  would 
reatly  oblige.  Sir, 

<*  A  Stockport  stripling,  training  for  the  law  \ 
«A  dunce  at  Blackstone,  but  a  dab  at  taw." 
[There  are  some  parts  of  the  practice  or 
lode  of  proceeding  in  Courts  of  Equity,  that 
re  essentia]  to  be  xnown  by  the  countnr  soli- 
itor,  but  we  presume  that  accurate  intorma- 
ion  on  the  technical  details  which  belong 
xclosiyely  to  London  practice  will  not  be  re- 
lalred.  No  doubt  the  "  highly  satisfactory  " 
Aswere  in  the  four  other  branches  will  have 
;reat  weight. — ^Eo.] 


MORTOAOB   STAMP. 

J,  being  seised  in  fee  of  certain  copyhold 
lereditaments,  mortgages  them  to  B.  Default 
>eing  made  in  payment  of  the  mortgage  money, 
^.,  with  Uie  concurrence  of  the  mortf^egee, 
mrreoders  the  estate,  subject  to  the  conditional 
mrrender  of  B,  to  C,  in  fee,  upon  trust  for 
lile.  €,,  the  trustee,  is  admitted  on  this  sur- 
render. The  mortgage-money  being  consider- 
ibly  more  than  the  Talue  of  the  estate,  the 
Dort^fsgor  agrees  to  pay  the  mortgagee  the 
mm  of  1000/.  in  full  discharge  of  the  mortgage. 
t7.,  the  trustee,  by  direction  of  the  mortgagee, 
iurrenders  the  estate  to  the  mortgagor, 

h  an  a</  valorem  duty  payable  on  the  sur- 
'eoder  to  the  mortgagori  or  the  consideration 
Qoney  being  applied  in  discharge  of  the  roort- 
mfi,  is  the  common  deed-stamp  sufficient  ? 

A  SUBSCBIBSB. 


attornbt's  cbrtipicatb  dutt. 

Perhaps  no  persons  neglect  their  own  in- 

eretU  so  much  as  attornevs.    How  long,  1 

nwld  ask,  will  they  suffer  the  certificate  duty 

•  continue  ?  I  say  thejf,  because  I  am  satisfied 

I  ii  owing  to  their  own  lukewarmness  that 

hey  remain  subject  to  this  unjust  impost,  for 

sloog  as  they  will  quietly  pay  the  money,  it 

131  be  quietly  received.    If,  (as  we  all  maiu- 

ib  is  the  case),  the  certificate  tax  is  an  unjust 

•e,  it  ought  to  be  repealed,  and  if  the  revenue 

(affected  by  the  vepeal,  let  the  deficiency  be 

»de  up  by  some  other  proper  means.      Why 

le  sttomeys  to  be  subject  to  an  annual  tajc, 

lUle  all  otner  professions  and  businesses  are 

tie?  To  present,  however,  a  repeal  petition 

i  the  legislature,  and  then  let  the  matter  fall 

^the  ground,  is  to  do  nothing— Hhe  question 

Ight  to  be  taken  earnestly  in  hand,  and  con- 

lued  in  hand,  incessantly,  until  the  tax  is  re* 

ibted. 

An  Attornbt. 


BUPBRIOR  COURTS. 


gutrfrtal  Cnmmittfc  of  tf^e  prib^  Counrff. 

WILL.— DBTACHBD  PAPBR8.— CODICIL. — CAN- 
CBLLATION. 

A  testator,  bf  a  paper  called  *'  Insiructhne 
/or  hie  wifl,*^  apftointedfuur  pereone  exe^ 
cutors,  and  desired  them  to  take  possession 
of  and  retain  his  personal  estate,  suhject 
to  his  debts  and  such  legacies  as  he  might 
direct  \  and  as  to  his  real  estate  to  such 
persons  as  he  should  direct,  Bjf  another 
paper,  dated  the  next  day,  he  directed  that 
all  his  estates,  real  and  personal,  should 
go  amongst  his  executors  and  their  heirs 
In  equal  proportions,  subject  to  his  debts 
and  legacies.  The  names  of  the  executors 
toere  not  repeated  in  the  second  paper. 
Both  papers  were  signed  bjf  the  testator. 
Held,  that  the  two  papers  might  be  taken 
together  as  the  will  of  the  testator, 

A  t^ici/,  sent  anonymously  by  the  post  to 
one  of  the  legatees,  was  nearlu  torn  through 
in  two  places,  and  part  of  it  burnt  offi 
Held  not  to  be  cancelled, 

iConeludedfromp.  334,  attie.) 

The  evidence  of  Stevens,  upon  which  con.- 
nderable  stress  has  been  laid,  also  appears  to 
us  to  be  entitled  to  much  attention.  lie  and 
his  father  had  cash  deposits  in  the  hands  of  the 
testator  to  the  amount  of  upwards  of  2000/. 
They  were  desirous  of  knowing  what  the  tes- 
tator had  done  as  to  his  will,  as  they  might  be 
put  to  much  inconvenience  respecting  this 
balance  in  the  event  of  his  dying  intestate,  llie 
witness  was  empowered  and  directed  by  his 
father  to  withdraw  the  balance  unless  the  ex- 
planation should  be  satisfactory.  Upon  the 
application  made  by  Stevens  to  the  testator,  he 
said,  '*  I  respect  your  father  very  highly ;  do 
tell  him  that  I  have  made  a  will,  and  that  I 
have  left  my  property  to  four  individuals,  or 
four  good  men,  and  they  are  my  executors, 
and  they  will  pay  you  and  your  father,  and 
every  one  else.**  Speaking  of  the  executors, 
he  said,  "  Two  of  them  arc  Alderman  Wood 
and  Jacob," — that  is  Osbom.  Upon  this  as- 
surance the  witness  said  he  continued  to  bank 
with  the  testator.  This  took  place  in  the  month 
of  September,  1836.  It  was  not  a  loose  and 
careless  conversation ;  but,  on  the  contrary,  a 
very  distinct  recognition  —  very  deliberately 
made  in  the  course  of  business,  and  is  strongly 
confirmatory  of  the  case  of  the  appellants. 

The  answer  of  Mrs.  Goodlake  has  been  re- 
ferred to.  We  think  it  admissible,  though 
under  all  the  circumstances  of  her  position,  and 
in  the  absence  of  anv  opportunity  for  cross- 
examination,  we  should  not,  if  it  stood  by  it- 
self, consider  it  as  having  much  weight.  She 
was  alone  with  the  testator  for  a  considerable 
time  in  the  forenoon  of  the  Monday  before  his 
death,  having  been  sent  for  in  consequence  of 
his  illness.  ^  Mrs.  Goodlake,  on  that  occasion, 
spoke  to  him  about  the  propriety  of  msking 
his  will,  when  the  testator,  in  allusion,  as  she 

believed,  to  her  variot^  suggestions  on  this 
subject,  after  tracing  his  relationship  to  the 
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respondent  and  ber  son,  and  sf  caking  of  the 
uncle  of  the  respondent,  who  bad  been  a  trus- 
tee under  the  will  of  the  testator's  father, 
*< Cousin  John/'  he  said,  "was  a  very  good 
kind  man ;  then  I  shan't  live  long ;  it  will  be 
all  right  by-and-by;"  or  to  that  effect:  and  the 
Ci'stator,  proceeding  to  speak  about  his^vill,  said^ 
'*  Don't  fret  yourself  to  (iddle-strings ;  Alder« 
man  Wood  will  spend  the  money  very  properly. 
Ghadborn  has  done  all  my  business  many  years, 
and  he  has  been  very  honest  and  attentive,  Mr. 
Osbora  has  been  a  very  faithful  servant^  and 
our  John  J  ahvays  loved.  He  always  was  a 
great  favourite  of  mine ;  he  knows  all  about  it, 
and  can  tell  vou  all  about  it."  Tliis  is  also  con- 
firmatory ot  the  written  documents,  and,  if 
correct,  shews  that  tlie  four  persons  named  in 
tlie  paper  A.  were  objects  of  the  testator's 
bounty.  It  appears  singular,  indeed,  that 
Snrman  had  not  made  any  communication  to* 
his  mother,  Mrs.  Goodlake,  on  the  subject  of 
tb«  will,  aud  yet  he  certainly  was  present  when 
it  was  signed  and  j^ublished  by  the  testator. 

The  result  then  is  this : — We  lure  of  opinion 
that  the  paper  A.,  entitled  ^instructions,"  was 
signed  by  the  testator,  and  on  the  day  it  bears 
date.  That  in  tbo  paper  B.  the  testator  re- 
ferred to  these  instructions,  and  to  the  persons 
whom  he  had  therein  named  as  his  executors. 
Iliat,  in  addition  to  the  proof  of  handwritinif, 
there  is  sufficient  confirmatory  evidence  to 
sxUisfy  us  that  the  paper  A.  was  the  act  of  the 
testator,  and  that  he  meant,  in  mentioning  his 
executors  in  paper  D.,  the  executors  whopa  he 
had  previously  named  or  aj^pointed  in  the 
paper  A. 

We  must  not  be  understood  to  say  that  this  is 
a  case  free  from  doubt;  we  consider,  on  the  con- 
trary, that  it  is  involved  in  difficulty,  and  that 
it  is  in  many  of  its  circumstances  painfully  ob- 
scure. Out,  after  much  and  attentive  con- 
sideration, we  think  the  balance  of  evidence, 
and  by  that  we  must  he  governed,  is  in  favour 
of  the  appellants.  An  objection  of  form  was 
taken  at  the  l>ur,  but  was  not,  I  think,  much 
pressed — viz  ,  tliat  there  was  a  material  vari- 
ance between  the  allegation  and  the  proof. 
We  think  the  objection  cannot  be  sustained. 
If  enough  of  the  allegation  is  povcd  to  entitle 
the  party  to  probate^  that  is  all  that  is  neces^ 
sary. 

Next  as  to  the  codhtl,  we  think  it  is  (both 
the  body  of  the  instrument  and  the  signature) 
in  the  hand^Titing  of  the  te;»tator.  The  evi- 
dence in  the  affirmative  so  greatly  outweighs 
thai  which  is  opposed  to  it  as  to  satisfy  us  ob 
this  point.  That  evidence  has  been  s.o  tho*- 
roughly  sifted,  both  at  the  bar  and  by  the 
Icamea  Judge  in  tlie  Court  below,  as  to  ren- 
der any  further  examination  of  it  unnecessary. 
It  derives  further  strength  and  confirmation 
from  the  conduct  of  the  executors,  They  were 
intimately  acquainted  with  the  handwriting  of 
the  testator,  and' with  every  thing  relating  to 
him.  They  saw  the  codicil,  and  expressed  no 
doubt  as  to  its  genuineness,  It  is  true,  that 
the  letter  of  the  18th  of  June,  to  the  mayor 
of  Gloucester,  was  written  before  they  had 


seen  the  original ;  but  they  mftenrsrdg  m 
and  examtnpd  it,  long  before  the  post  \tSi 
London  ou  that  day*  They  made  no  obj*  etion, 
and  in  the  subsequent  letter,  and  in  the  sesrcli 
for  the  other  comcil,  they  acted  upon  it  »if 
it  wen*  a  genuine  instrument.  It  was  not  tiH 
some  time  afterwards  that  tti«y  altered  tbeir 
course,  and  trt*ated  it  as  a  forgery.  But,  ac- 
cording to  the  rule  of  practice  to  which  1  har« 
before  adverted,  the  eccleshistical  court  wl 
net  ^rant  (irobace  on  the  sole  evidence  of  tW 
haadwriting  af  a  testator,  wheve  that  is  dis- 
puted. There  must  be  some  confinsstrtrf 
proof.  This  confirmatory  proof  must  evidestlf 
vary  with  each  particular  case ;  and  would  re- 
quire to  be  more  or  kss  striogeut  seoordiii^ 
to  the  weakness  or  strength  of  the  oideaceai 
to  the  handwriting.  In  some  of  the  cssnrr- 
fcrrod  to  in  the  arguments  at  the  bar,  the  coo- 
firoiatory  proof  appears  to  have  beca  ui) 
slight.  We  think,  however^  that  there  are  la 
this  case,  in  addition  to  the  very  strong  fT!- 
dence  of  handwriting,  seyeral  circamstancet. 
leaving,  in  the  result,  no  doubt  on  our  wb^ 
that  the  codicil  ^vas  the  act  of  the  trstitur.: 
It  is  evident  that  he  had  it  in  contempht!«t 
to  make  a  codicil  or  codidls  to  his  will.  This 
appears  as  well  from  the  will  itself,  as  from  t)ie 
question  put  by  him  to  Cfaadbom  at  tlie  Hidc 
of  executrag  it.  It  is  not,  indeed,  proy  l« 
that  he  would  have  left  so  very  large  a  proprit; 
to  be  enjoyed  solely  by  his  executors,  l^crf 
is  nochhig  in  the  dispositions  which  it  contaici 
to  lead  us  to  doubt  die  geouinenfss  of  \k 
Instrument ;  and  if  it  does  not  notice  eyen 
person  who  might  naturally  have  hcen  an  ol)- 
ject  of  his  bounty,  tliis  may  be  explained  i^ 
the  circumstance  of  there  having  been  a  m- 
vious  codicil,  to  which  this  instrument  reJci^^ 
Several  facts  insisted  upon  to  show  that  (le 
paper  was  a  forgery  tend  strongly,  upon  inre- 
tigation,  to  prove  that  it  Is  the  act  of  the  tr9- 
tator ;  as  an  instance,  I  refer  to  the  incomtt- 
ness  respecting  the  nama  of  counsel.  Itisiot 
probable  that  a  person  forgin^r  such  an  iBstn- 
ment  would  have  misspelt  it,  particniarh  > 
person  who  must  from  toe  natmre  of  tke  im- 
positions^ obviously  have  been  well  aeqiaiate' 
with  the  testator  and  his  conoescioiM.  Sou 
to  the  use  of  figures  Instead  of  words  iifta^K 
tlio  sums  bequeathed  Co  the  legatees.  A(fc^ 
woi\ld  have  conformed  to  the  usuolnnetieei^ 
the  testator.  Again:  Btneaa  wae  bod  opoi the 
peculiar  manner  in  whieh  the  Jt  was  funsed  it 
the  word  "execHtois."  it  is  a  mereeiox^ 
whereas  his  usual  practioe  was  to  make  as  v 
and  then  to  crass  that  letter.  But  on  a  at^* 
search,  instances  have  been  found  amouff  t|« 
books  and  papers  of  the  testator,  aadvinA 
were,  as  the  learned  Judge  observes,  rf^r'^ 
luclantly  produeed»  of  similar  deviations  (foa 
his  usual  practice,  and  also  of  the  sane  iBK» 
ouraey  in  spdliug  the  name  of  cooasel.  Tb0* 
are  s[ogu}ar  and  striking  cwnMatt», ^ 
there  are  othera  of  a  aimiiar  natnic,  stna^ 
confirmatory  of  the  eyidence  of  the  hs*** 
writing* "  It  is  tme  that  these  are  mmot«<^' 
cumstances,  but  their  very  minuteaes^ JjJ 
think,  adda  to  their  knportamre,  and  ^^ 
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ihc  rtwifffslinterMl  jevideuce  of  the  prnttlnc- 
«<-<*  of  the  m»truwcnt.    U  lioe  been  oliscrved, 
and  wc  thiak  justly,  that  it  U  nol  at  all  pro- 
biOile  tliad  a  perspn  forging  such  an  instrvmcut 
wouiaharcVjeferred  to  a  torvicr  codicil,  and 
thereby  unoecessarUy  increased  the  mean^  of 
detection.    The  very  amount,  too,  of  the  lejfa- 
cif$,«>d,  above  all,  the  diargps  against  Uie 
fxfcutora,  would  almost  of  necessity  lead  to 
flp|M.^ilion.    Looking,  too,  at  the  different  dis- 
positions in  the  codicil,  it  is  almost  impossible 
to  suppose  that  if  the  instrument  had  been  a 
forj^ery  it  would  not  have  been  detected  by 
some  inaccuracy  or  exposed  by  some  incon- 
histcncy.     Thew  pre  oOiiBr  cirv^piat^nces  of 
loniiroiatioa  which  are  uot  immatcris|l,     U  » 
proved  that  the  testator  had  by  a  former  will 
bequeathed  ^  sjun  of  20,000/.  to  the  city  of 
Gloucester.    This  *vas  at  a  ijcriod  when  his 
circumstances  were  very  different  from  what 
t)  ry  were  at  the  date  of  the  codicil    He  hod 
in  tho  interval  received  large  accessions  to  his 
property;  bat  unless  the  codicil  be  genuine, 
rtiore  is  no  bequest  to  the  city.     In  a  conver- 
sation with  Hopkins,  in  February,  1836,  afk«r 
the  date  of  the  codicil,  and  in  the  presence  of 
sereral  persons  whose  names  are  given,  the 
le^taiar,  in  allusion  to  some  suggestion  made 
liv  the  witness,  staled  that  he  had  not  forgoUea 
"Old  Gloucester/'  or  "  Poor  old  Gloucester," 
And  this  corresponds  with  the  evidence  of 
KlizabethWhaHey,  wl^o  states  that  on  aformer 
occa^iion  he  had  said  '*  he  would  do  grept  thmgH 
for  old  Gloucester."    It  is  stated,  indeed,  that 
be  sometimes  declared  that  the  corporation 
Simula  not  be  the  better  for  him ;  but  his  de- 
cl.irations  u»  f  jvour  of  the  city,  and  particularly 
tiiut  to  Hopkins,  made  after  the  date  of  the 
Oilicil,  agree  with  the  documentary  proof,  and 
confirm  it.    Again,  in  the  codicil  there  is  a  be- 
quest to  a  relation,  Samuel  Wood,  of  14,000/., 
and  to  his  famUy  of  6000/.     He  had^  in  fact, 
six  children;  tbc6U00/.  and  the  14,000/,  malce 
IHMKW/.    Ue  bad  gwen  t|ie  same  sum  (20,000/.) 
io  each  of  the  two  preceding  bcques^  tp  two 
oilitr  relations.  Mrs.  GopdHe  i^nd  Thomas 
W  <H»d.    Now,  it  appear)}  that  in  a  cop versutjon 
vith  Samuel  VVoo4«  the  testa^pr  had  HsVcdhiin 
bow  many  children  he  liad,  and  t|ic  form  of 
thi;j  hequett  appieprs  to  be  th^  result  oftm 
« ooversation,  nud  corresponds  wflb  U.     These 
ciicumuiauces,  more  or  less  weighty,  and  m 
Hariicular  the  internal  evidence  to  which  I  have 
referred,  are  in  confirmation  of  the  codicil, 
ai  d,  added  to  what  wp  consider  as  the  all  but 
c.'«ilu8«ve  evidence  as  to  the  handwriting  of 
ihi.s  hdlo^raph  instrnme^t,  satisfy  us  that  the 
cotl'cil  was  the  act  of  the  testator. 

Bht  then  it  conies,  nobody  know  whence  or 
from  whom.  It  was  sent  anonymously  to  one 
of  the  parties  claiming  under  it.  Tkis  is  a 
circuinatance  jiistly  ct^lculated  to  creftte  sws- 
picipn,  and  wouW  und^r  ordinary  circum- 
stances have  been  a  most  ii^ut^riul  and  formid- 
aide  objection.  But  the  evidence  in  tliis  cas^ 
Jt'ads  to  the  conclusion  that  the  papers  of  the 
testator  have  been  improperly  dealt  with.  It 
is  |»if0Fed,  as  we  t^iInH,  satisfactorily  that  Chad- 
honi,  wUo  had  committed,^  or  attempted  ^a 


fraud,  in  the  onnexatioii  of  the  papers  A,  and 
U.,  was  in  the  bouse  of  the  testator  at  an  early 
hour  on  the  day  after  his  ileath,  while  Osliom 
luid  Sunnan  %vere  stitt  in  bed.  The  exphina* 
tion  is  insufficient,  and  at  variance  with  the 
proof.  It  is  admitted  that  pwers  were  b«nit, 
and  one  of  them  probably  ot  a  testamentary 
character.  These  circumstances  appear  to  us 
greatly  to  weaken  the  force  of  the  objection. 
Adverting  here  again  to  the  char^re  against  the 
executors,  wcmld  a  person  forging  such  an 
instrument  have  made  such  a  charp^c?  fhi 
what  grounds  ?  It  was  not  known  at  the  time 
when  the  codicil  was  produced  that  papers 
had  been  burnt ;  that  there  had  been  anything 
irregular  in  the  conduct  of  the  parties.  They 
were  respectable  in  station  and  character.  But 
the  misconduct  and  burning  are  charged,  and 
it  turns  out  most  nnexpectedly  to  be  true. 
The  person,  therefore,  who  produced  this  pa- 
per must  have  had  some  knowledge  of  these 
transactions — some  connexion  with  them :  and 
this  explains  the  possession  of  the  codicil,  and 
shows  whv  it  was  not  produced  from  the  repo- 
sitories o{  the  testator. 

Then  as  to  the  alleged  eancelhtHon.     We 
think,  if  this  be  a  genuine  instrument,  that  the 
onui  to  make  out  the  fact  of  cancellation  is  on 
those  who  oppose  the  codicil.    It  seems  that 
a  comer  has  been  burnt,  the  paper  torn  througli, 
and  in  one  place  across  the  signature ;  but  by 
whom,  and  under  what  circumstances,  does 
not  appear.     TIjcre  is  nothing  whatever  to 
show  that  it  was  done  by  the  testator,  or,  if  so, 
with  what  intention  it  was  done.    If  it  be  a 
genuine  instrument,  it  proves  that  there  was 
also  another  codicil,  and  which  is  not  forth- 
coming.   It  is  obvious,  we  think,  that  it  must 
have  been  improperly  dealt  with,  for  if  it  was 
defiiced  by  the  testator,  he  would  either  have 
entirely  destroyed  it,  or  it  uould  have  been 
found  in  thi^  state  among  his  papers.    The 
circumstance  of  its  being  in  other  hands  shows 
that  a  fraud  has  been  practised,  and  that  no 
safe  conclusion  can  be  drawn  from  its  appear- 
ance that  it  was  burnt  or  torn  by  the  testator. 
But  even  if  it  had  been  found  among  tbe  tes- 
tator*s  papers  at  the  time  of  his  death,  we  in- 
cline to  think  some  further  evidence,  beyond 
its  present  appearance,  would  be  nec(  ssary  to 
shew  that  he  Intended  to  cancel  it.    Our  opi- 
nion, therefore,  is,  that  the  codicil  ought  to 
be  proved* 

Another  qnestion  remains :  the  qurstion^  of 
cotte.  We  think  it  reasonable  and  proper  in 
this  case  that  the  costs  of  all  the  parties,  as 
well  ihere  upon  tifc  appeal  as  in  the  court  be- 
low, should  be  paid  out  of  the  estate. 

^Food  V.  GbodLike^  Uelpe^  and  others.  \Mk 
Aug.  1841. 

^\\%txCi  3BciliC&. 

[Before  the  four  Judges.] 

BlRTIf. — BS^^^STRATIOM  ACT. 

Where  a  tegittrar  o/htrihs  had  been  imposed 
Qn  hy  n  fraudulent  statement,  and  hail  mude 
an  entry  on  the  regUter  which  was  subte* 
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gnentip  proved  to  be/iUet  tkii  Courts  though 
desirous  0/ interfering' to  prevent  the/raud, 
held  that  it  had  nooower,  under  the  statute 
6  4*  7  ^*  4,  c.  80,  /o  issue  a  mandamus 
to  the  registrar  to  alter  the  register,  or  to 
mahe  an  entry  in  the  margin  correcting  the 
original  entry, 

Mr.  Thesiger  applied  for  a  mle  to  shew 
cause  why  a  mandamus  should  not  issue  to  the 
superintendeut  re^trar  of  births  in  Brixton, 
commanding  him  to  erasa  from  the  register  an 
entry  recording  the  birth  of  a  child,  now  de« 
scribed  there  as  being  born  in  Februarv  last, 
and  being  the  lawful  son  of  two  married  per* 
sons  therein  named,  or  directing  him  to  enter 
in  the  margin  of  the  register  a  statement  that 
he  had  made  such  entry  in  ihe  r^^itter  upon  a 
fraudulent  representation.  The  affidavit  shewed 
that  the  pretended  mother  of  the  child  was 
not  in  fact  its  mother,  and  that  she  had  bor- 
rowed the  child  of  a  relation,  and  had  present- 
ed herself  with  this  borrowed  child  to  the 
registrar,  and  had  fraudulently  described  it  as 
her  own ;  that  she  had  been  assisted  in  this 
fraud  by  some  persons  who,  subsequently  be- 
coming alarmed  at  the  enquiries  made  into  the 
matter,  iMd  given  information  which  led  to  the 
complete  detection  of  the  fraud,  and  which 
ihewed  how  the  registrar  had  been  imposed 
00.  In  support  of  the  application  it  vras 
contended  that  if  the  entry  u  as  not  erased,  or 
another  entry  made  in  the  margin,  the  record 
or  registry  of  births  kept  under  the  authority 
of  the  statute  6  &  7  ^.  4,  c.  86,  would  state 
that  which  was  false ;  that  to  prevent  such  a 
consequence  this  Court  would  interfere  by 
virtue  of  its  summary  power,  and  that  it  was 
bound  to  do  so  in  order  fully  to  carry  into  ef- 
fect the  intentions  of  the  legislature,  which  had 
been  by  means  of  this  public  registry  to  ensure 
a  perfect  and  true  statement  of  the  births  of 
the  subjects  of  the  kingdom.  The  duty  of 
making  the  statement  to  the  registrar  was 
compulsory:  the  making  a  false  statement 
subjected  the  party  making  it  to  the  penalty  of 
peijury  (s.  41)  1  and  it  was  clear,  therefore, 
that  the  law  desired  to  do  everything  to  keep 
the  registry  perfectly  free  from  fraudulent 
statements,  and  even  from  inaccuracies. 

Lord  Denman,  C.  J. — The  Court  will  most 
certainly  do  what  is  now  asked  if  it  possesses 
the  power  $  but  we  doubt  whether  the  statute 
has  been  so  framed  as  to  meet  a  case  of  this 
kind.  The  provision  to  correct  errors  is  cou- 
tained  in  the  44th  section,  and  that  speaks 
only  of  errors  committed  in  the  form  or  sub- 
stance of  the  entry,  for  which  the  registrar  is 
not  to  be  liable  to  a  penalty,  if  within  one 
calendar  month  he,  in  the  presence  of  certain 
persons  therein  named,  among  whom  are  the 
parents  of  the  child,  shall  correct  the  same  by 
an  entry  in  the  margin.  That  provbion  does 
not  seem  to  meet  the  present  case.  But  we 
will  not  refuse  the  rule  now,  but  will  consider 
{t,  and  state  oar  opinion  in  a  day  or  two. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  afterwards  said,  we 
foiind  that  the  faclt  of  this  case  were  such  as 


to  make,  us  desirous  of  Interposing  to  prevent 
what  appears  to  be  an  attempt  to  coi^tiiit  a 
gross  fraud  by  the  parties  who  had  set  the 
registrar  in  motion )  but  we  tlunk,  upon  liill 
consideration  of  the  matter,  that  we  have  not, 
under  the  statute,  the  power  to  interfere  10  the 
way  prayed. 

Rule  refused. — The  Queem  ▼.  71b#  Super- 
intendent Registrar  of  Births  in  BriMom,  T.T. 
1841.    Q.  B.F.J. 


^ttcfti'tf  Kin^  9nutin  Crart. 

STAMPING  APPIDAVIT.^-APPLICATIOll  OP  AT- 
TGRNIT  TO  BB  STRUCK  OPP  TBB  BOIA. 

The  affidavit  ^  an  aitomep  in  support  of  ah 
application  made  bff  him,  thai  he  hastrmeh 
iff  the  roll,  must  be  stamped, 

Warren  moved,  on  behalf  of  Mr.  Watkins, 
an  attorneyof  this  Court,  that  he  be  ainidcof 
the  roll.  The  affidarit  m.  support  of  the  mo- 
tion was  not  stamped,  but  a  question  arose 
whether  it  was  not  necessary  that  it  should  be 
stamped,  under  the  provisions  of  the  statutes 
56  Geo.  3,  c.  184,  and  5  Geo.  4,  c  41,  alter 
the  decision  in  the  case  Re  TeatpUman  and 
Reed. 

Per  Curiam  —Such  an  affidavit  has  bees 
always  required  to  be  stamped. 

Molaxm  reiiued.'^Est parte  fFaikwss,T.l. 
1841.    Q.B.P.G. 


THE  EDITOR'S  LETTER  BOX. 


Our  Birmingham  correspondent,  mentianed 
at  p.  336,  ante,  is  referred  to  Wise  y.  Metcalfe, 
5  Man.  &  R.  235. 

Information  tot  ^t  Legal  Abnanac^  Remem- 
brancer, and  Diary,  of  1842,  should  be  sent 
early  next  month.  Some  alterations  and  ad- 
ditions are  intended  in  the  contents  of  the 
work ;  but  the  ordinary  lists,  which  are  fomid 
in  every  pocket  book,  can  scarcely  be  neces- 
sary  in  a  book  intended  peculiarij  for  the 
lej^  practitioner,  although  as  a  Diary  it  m^ 
suit  the  convenience  of  any  one. 

We  agree  with  a  correspondent  (whose  letter 
we  have  mserted)  that  the  subject  of  the  Re- 
peal of  the  Attorneys'  Annual  Certificate  dutr 
should  be  constantiy  '*  agitated."  We  are 
willing  to  lend  all  the  aid  in  our  power  to  pro- 
mote so  just  an  object. 

The  series  of  "  PoinU  of  Practice  "*  m  die 
form  of  Question  and  Answer,  shall  be  con- 
tinued as  suggested;  but  we  are  not  avait 
that  they  would  be  acceptable  every  week. 

A  correspondent  at  Bristol  u  informed  tktf 
the  usual  number  of  yesis'  purchase  for  a  legsl 
partnersiiip  is  three. 

The  several  statutes  in  the  present  number, 
with  two,  which  shall  be  inserted  in  our  neit, 
will  close  the  acts  of  the  last  sessioa.  9ofsx  m 
they  eflfected  any  material  change  in  the  kw. 
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— — '*  Quod  magisad  Nog 
Pcrtioct,  ct  nescire  malum  est,  agilamns.'^ 


Ho  RAT. 


EFFECT  OF  THE  PARTIAL  REPEAL 
OF  THE  USURY  LAWS. 

Thb  Special  Conimittee  of  the  House  of  Com- 
mons on  the  Udary  Laivs  have  reported  the 
erldeore  taken  before  them  on  the  effect  of 
the  partial  repeal  of  those  laws.  The  statutes 
are  3  &  4  W.  4,  c.  98;*  7  W.  4,  &  I  Vict, 
c.  80;b  2  &  3  Vict.  c.  37.C  continued  by  3  &  4 
Vict.  c.  83,d  and  4  &  5  Vict.  c.  64.  The  first 
of  those  acta  repealed  all  restriction  on  the 
rate  of  interest  on  bills  not  having  more  than 
three  months  to  ran ;  the  second  extended  the 
repeal  to  bills  not  exceeding  twehe  months, 
and  the  third  act  (2  &  3  Vict,  c,  37,)  further 
enlar^red  the  repeal  to  confracts  for  the  loan 
or  forbearance  of  money  above  \0i.  (without 
limitation  of  time);  but  provided  that  the  act 
ibould  not  extend  to  securities  on  lands,  tene- 
mentf,  or  hereditaments,  or  any  estate  or  in- 
terest therein. 

The  following  witnesses  have  been  examined 
hy  the  committee :— George  Warde  Norman, 
one  of  the  Bank  Directors;  Samuel  Jones 
Loyd,  George  Carr  Glynn,  and  Sir  J.  W.  Lub- 
Wk,  bankers,  and  Samuel  Gumey,  a  bill  bro- 
^^T,  All  these  gentlemen  are  in  favor  of  the 
relaxation  of  the  Usury  Laws.  James  Cook, 
a  produce  broker  in  the  East  and  West  India 
^e,  is  against  the  change.    James  William 


*  7  L.  0.  62. 
M8L.  0.880. 
VOL.  wi.^No.  673. 


^  14  L.  0. 349. 
1  20  L.  O.  438. 


Freshficld,  jun.,  and  Joseph  Maynard,  soliei* 
tors,  differ  in  opinion  ;  and  George  John  Gra- 
ham, one  of  the  official  assignees,  seems  not 
very  positive  in  his  evidence  on  cither  side. 

The  conflict  of  opinion  seems  to  arise  from 
one  class  of  witnesses  grounding  their  conclu- 
sions on  the  effect  of  the  repeal  upon  the^r#^ 
rate  merchants ;  and  the  other  upon  the  con- 
sequences which  have  fallcui  on  the  larger  and 
humbler  class  of  commercial  and  trading  per- 
sons. There  seems  to  be  no  doubt  that  all 
the  lenderi  of  money  have  been  benefited  by 
the  change,  and,  consequently,  bankers  and 
bill  brokers  naturally  lean  to  that  side  of  the 
question.  It  appears  also,  that  Mr.  Frcshfield, 
jun.,  the  Bank  Solicitor,  was  influenced  by  his 
knowledge  of  the  good  effects  which  had,  no 
doubt,  resulted  to  his  first-rate  class  of  clients. 
The  evidence  of  Mr.  Maynard  and  Mr.  Cook 
bears  more  on  the  result  of  the  change  upon 
the  great  body  of  traders — and  unquestionably 
their  interests  ought  to  be  consulted  in  con« 
sidering  the  question. 

If  it  can  be  established,  by  sufficient  evidence, 
that  money  cannot  be  obtained  for  commercial 
purposes  bXfive  per  cent.,  then,  we  think,  the 
rate  should  be  raised  to  m,  or  such  other  fixed 
amount  as  may  be  necessary;  but  that  it 
should  not  be  unlimited.  We  refer  our  readers 
to  the  following  extracts  from  the  evidence,  as 
worthy  of  very  serioua  consideration. 

We  observe  that  Sir  E.  Sugden  has  given 
notice  of  a  motion  on  this  subject. 
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Mr.  Maynar^t  Evidence, 

375.  Will  ^ott  state  to  the  committee  what, 
in  your  opiDion,  has  been  the  operation  upon 
the  general  condition  of  perzions,  en^a/^pd  in 
commerce  in  the  city  of  London,  of  the  altera- 
tion  made  in  tlie  laws  rcgrnlalin^  the  interest  of 
money ;  what  arc  called  the  Usury  Laws  ? 

I  tliink  the  operation  lias  been  diSereilt 
upon  different  classes  of  men  en^a^^ed  in  trade 
}n  tlie  city.  Amon(|r$t  what  I  should  call  the 
higher  class  of  mercantile  men,  who  have  ac- 
cess to  the  best  resources  for  raisiii^^  money, 
and  wha.baye  always  unqacstionahle  security 
to  offer  for  it^  my  opinion  would  be,  that  the 
workinj(  of  it  had  l>een  beneficial,  as  enabling 
them  to  avoid  the  sacrifice  of  property  at  times 
when  it'is  depreciated  in  the  market.  They,  by 
being  enabled  to  give  a  rate  of  interest  worth 
the  while  of  persons  haying  mouey  to  lend, 
which  the  ordmary  rate  I  think  was  not,  have 
been  enabled  to  obtain  resources  when  they 
very  much  needed  them  in  times  of  commercial 
distress  and  difficulty,  and  have  been  spared  a 
vcrv  much  larger  sacrifice,  by  not  being  com- 
pel  led  to  brin^  their  property  into  the  market, 
as  they  would  have  been  in  former  times  when 
they  had  no  alternative  bnt  to  sell  their  pro* 
perty  for  what  it  would  fetch. 

«^76.  In  speaking  of  that  class  of  persons, 
you  speak  both  of  those  that  have  money  to 
lend  and  those  that  want  to  borrow  money  f 

As  to  the  parties  that  have  money  to  lend,  1 
think  there  can  be  no  question  as  to  its  having 
been  beneficial  to  them ;  and  I  think  there  is 
no  question  as  to  its  having  been  beneficial  to 
the  other  class  of  persons  to  whom  I  alluded. 

377>  How  do  you  consider  that  it  has  ope- 
rated upon  a  second  class  of  persons — persons 
not  absolutely  in  needy  circumstiinces,  bat 
below  what  you  would  call  the  higlier  class  of 
merchants  ? 

With  regard  to  that  class  of  persons,  there 
liavc  been  a  great  many  instances  in  which  I 
have  found  that,  there  being  no  limit  to  the 
rate  of  interest,  and  they  not  havinsf  that 
station  or  credit,  to  which  I  have  allnded  in  my 
former  answer,  they  have  been  obliged  to  pny 
a  much  higher  ra(e  of  interest  than  what  1 
should  call  the  value  of  money  at  the  time  at 
8)1  called  ut>on  them  to  pay ;  and  then,  I  should 
say,  ii  haa  had  this  prejuoicial  effect,  in  many 
CMes  in  that  class,  that  every  uian  wishing  to 
keep  himself  up  as  long  as  he  can,  I  have 
fonnd  that  when  at  last  they  were  compelled 
to  suspend  their  payments,  and  declare  them- 
selves iu  a  state  of  iusolvencyy  their  assets  have 
been  all  but  exhausted. 

378.  The  operation  of  the  present  state  of 
4he  law  upon  that  class  Ims  l>eeii,  that  they 
have  gone  on  lunger  by  borrowing  at  a  high 
rate  of  interest,  than  under  the  former  state  of 
the  law  they  would  4iaye  done,  and  consequent^ 
when  they  have  come  to  insolvency,  fekeir 
funds  have  been  pretty  much  exhausted? 

T  think  so :  1  tliiok  under  tlie  former  state 
of  the  law  there  was  a  class  of  persons  who 
could  not,  without  decidedly  endangering  their 
credit,  and  by  that  means  being  compelled  to 
cume  to  a  *u>pen«iun,  have  forced  their  goorls 


Into  the  market  in  the  way  In  which  they  wuall 
have  been  compelled  to  do  to  obuin  fnod? ; 
whereas,  through  the  medium  of  parlies  wluv 
intervene  between  the  capitalist  and  the  bor- 
rower, the  money-brokers,  they  may  get  th(-ir 
money  upon  security,  or  upon  the  best  bilU 
tbey  are  enabled  to  giye,  withoat  ita  lieing 
knoivn  among  their  e^aneziona.  If  they  wer« 
compelled  to  force  fnto  the  market  good<, 
which,  in  the  ordinary  conrse,  ought  not  to  lie 
sold  in  that  way,  that  could  only  be  dose,  ge- 
nerally speaking,  amongst  persons  dodtng  in 
those  goods,  and  the  chances  are  th«t  k  woald 
become  known,  and  then  they  would  be  com- 
pelled to  bring  their  affairs  to  a  close ;  whereas, 
at  present,  they  are  enabled  to  go  on  mack 
longer,  and  I  t||pk  detrimentally  to  their  ge- 
neral  creditors. 

379.  Do  you  not  consider  that  the  greater 
mass  of  business  that  is  carried  on  in  the  city, 
is  carried  on  by  that  class  which  you  would 
describe  as  something  below  that  of  the  first 
credit? 

My  own  feeling  would  be,  that  io  figures  it 
would  not  be  so  ;  numerically  speaking,  trith 
regard  to  the  numlier  of  persona  engaged  iu 
it,  the  larger  number  of  persona  I  abould  think 
would  l)e  amongst  what  I  should  call  the  ia- 
ferior  class  of  dealers,  but  the  greater  amonot 
of  financial  operations,  I  should  UiiidL,  wodd 
be  the  other  way. 

380.  Does  your  experience  enable  you  to 
state  at  what  rate  of  interest  persons  *of  the 
class  that  you  have  been  spoikini;  of  hare 
borrowed  their  money  ? 

It  does,  in  a  great  many  instances  ;  and  per- 
haps I  should  btate,  that  a  mode  has  obtained, 
which  1  think  is  to  l»e  attributed  to  a  repeal  of 
the  Usury  Law,  of  charging  ad  Uhitum  almott. 
a  commtMon  upon  the  raising  of  money,  whirb 
is  not  called  interest,  but  it  is  called  commis- 
sion, but  still  to  tbe  party  borrowinur,  i%h'n 
effect  paying  so  much  more  interest  for  the 
money  he  gets ;  and  I  think,  if  I  were  to  fix  the 
rate  of  interest,  a  great  portion  of  it  would  be 
attributable  to  that  cliarge  of  commiasion,  be* 
cause  the  charge  of  commission  would  be  made 
at  so  much  per  cent,  upon  the  sum  borrowed, 
not  per  annum ;  the  charge  of  interest  would  be 
at  so  much  per  cent,  per  annum  {  aoti,  there- 
fore, if  a  man  paid  one  per  cent,  commisstoa 
upon  the  discount  of  a  bill  at  two  months,  it 
would  be  in  effect  six  per  cent,  per  auoum  in 
addition  to  the  rate  of  intereat,  whulever  it 
might  be,  which  the  party  might  charsre  hio ; 
and  I  think  that  system  of  commisston  pre- 
vails, not  merely  amongst  tbe  iaferior  class, 
but  to  a  great  extent  amongal  peraous  of  a 
higher  character.        •        •        • 

387.  Can  you  state,  taking  into  acronnt  the 
charge  made  for  commission  and  Che  <Aar^ 
made  for  interest,  what  have  been  the  rates  at 
which  money  has  been  lK)rrowed  since  tbe 
passing  of  the  present  law  ? 

There  are  two  classes  by  wUch  money  wool*! 
be  borrowed.  If  you  discount  with  yonr 
banker,  of  course  you  pay  no  commission: 
(hen  yon  pay  merely  the  naked  intercut.  I 
have  uo  idea  that  any  banker  ever  char^'cii 
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more  than  six  per  cent.  Bat  if  tlie  money  is 
raided  tlirou<;b  the  medium  of  a  biU-hroicer  (a 
cIam  of  persons  who  hare  large  funds  to  dis- 
pose oO.  the  rate  of  interest  will  then  vary. 
J  bare  known  a  first  rate  bill-broker  to  make 
%it  or  sevrn  per  cent,  per  annum  at  interest, 
4>esides  the  charj^e  for  commission.  What 
thttt  would  add  lo  the  rate  of  interest  would 
depend  upon  the  period  for  which  the  loan  or 
the  discount  was  made.  With  an  inferior 
clsss  of  persons,  I  have  known  the  rate  of  in- 
terest to  vary  from  teti  to  Iwehe  or  /^een  per 
cenr.— still  bendei  the  commission. 

388.  What  would  be  the  genend  rate  of 
comniission  in  the  one  case  and  in  the  other  ? 

The  commission,  I  believe,  varies  from  a 
half  to  one  per  c^nt.  I  4m  not  tliink  they 
dianre  more  than  one  per  cent,  commission. 

389.  Upon  bills  having  what  time  to  run  ? 
Thrre  are  very  few  bills  di«counted  that  have 

more  than  three  months  to  run. 

390.  So  that,  supposinf^  the  bills  to  have 
upon  the  avera|;e  three  months  to  run,  one  per 
cent,  commission  would  be  equivalent  to  four 
per  cent,  additional,  and  half  per  cent,  would 
be  equivalent  to  two  per  cent,  additional, 
whicli  would  be  to  be  added  to  the  rate  of  in- 
terest? 

Precisely. 

The  following  are  extracts  from 
Mr,  Cook's  Evidence. 

543.  Will  yott  state  to  the  Committee  how 
vott  consider  the  change  in  the  Usury  Laws  to 
lave  operated  ? 

My  own  vieiv  is,  that  the  alteration  has  been 
extreinelv  favourable  to  the  capitalist,  but  ex- 
tremely detrioiental  to  the  borrower;  and  I 
tiiersrore  consider  that  it  has  operated  very 
badly.    I  calculate  that  sugar  amounting  to 
thirteen  millions  sterling  is  sold  upon  credit ; 
tea,  six  millions ;  coifee,  two  millions ;  tobacco, 
fire  millions ;  wine  and  spirits,  seven  millions; 
Britith  spirits,  eleven  millions;    cotton,  ten 
mil  lions ;  British  and  foreign  wool,  fourteen 
niillions ;  fiax,  three  millions ;  silk,  three  mil- 
lioDs;  which  articles  I  enumerate  as  havbig 
come  more  especially  under  my  own  notice, 
Diy  business  being  to  sell  the  greater  part  of  such 
merchandize  to  dealers,  traders,  consumers, 
so<1  manufiscturers.    The  whole  of  the  trans, 
sctjons  in  these  articles,  and  a  few  others 
tmounting  at  least  to  one  hundred  millions, 
Are  represented  by  bills  of  exchange,  and  I 
reckon  that  the  mnount  of  the  dioerence  o( 
joterestpaid  by  persons  discounting  these  bills, 
in  coQieqnence  of  the  change  in  the  law,  can* 
Q^  be  ksis  than  ^  juillioo  and  a  half,  which 
sum  has  gone  Inlo  the  pockets  of  the  capitalists, 
^nd  for  the  most  part  has  been  withdrawn 
from  tlie  industrious  classes  of  the  community 
^for  there  has  been  no  profit  commensurate 
jviiu  the  heavy  charge  for  interest.    Therefore, 
J  believe  the  relaxation  of  the  Usury  Laws  has 
>cted  unfavourably  upon  the  trade  of  the 
country. 

W4.  How  do  you  come  at  the  precipe  sum 
01  a  million  and  a  half? 
I  cuniidfir  tbat^  supposing  no  change  had  i 


taken  place,  only  five  per  cont.  could  have  been 
charged ;  and  1  reckol|^  that  a  dififcreuce  of 
one  and  a  half  per  cent,  has  been  exacted  in 
consequence >of  the  repeal  of  the  Usury  Laws. 

545.  How  are  those  bills  drawn?     What  is 
the  course  of  the  transaction  ? 

I  will  state  the  course  of  the  transaction 
with  regard  to  sugar,  which  branch  of  trade  is 
to  the  extent  of  thirteen  millions.  It  is  in  my 
department  to  sell  the  sugar  for  the  con- 
signees, particularly  of  the  Mauritius,  of  which 
description  of  sugar  the  greatest  part  comes 
into  my  hands.  The  purchasers  from  me  are 
the  wholesale  grocers  and  refiners,  who  again 
reseU  it  extensively  on  credit  to  the  dealers 
and  consumers,  and  draw  generally  bills  fur 
the  amount  of  their  sales,  and  those  bills  have 
to  be  discounted.  Tea  is  sold  in  bond  to  the 
tea-dealers,  who  pay  the  duty,  and  many  of 
them  resell  it  to  the  consumers,  and  upon 
whom  bills  are  likewise  drawn.  It  is  partly  the 
same  with  coflee*  tobacco,  wine,  spirits,  tim- 
ber, flax,  &c.  The  Italian  silk  also  is  sold 
upon  bills  at  four  months  date. 

546.  Those  are  transactions  in  which,  to  a 
vei7  great  extent,  you  are  yourself  conrerneil  i 

Yes:  I  am  aware  ia  what  way  they  are 
transacted. 

547.  At  what  rate  were  those  bills  formerly 
djseounted  before  the  laws  were  altered  I 

Certainlv  at  one  to  one  and  a  half  per  cent, 
less  than  thev  have  been  since  discounted. 

548.  At  what  precise  rate  ? 
^  Five  per  cent.,  and  occasionally  a  commis- 
sion charged  by  the  bill-broker  in  addition  to 
the  ty^  per  cent. 

549.  Was  not  that  in  violation  of  the  law  aa 
it  existed  at  that  period  ? 

It  would  have  been,  if  the  broker  had  mado 
a  bond  fide  transaction  of  it  himself,  that  is, 
discounted  it  with  his  own  money ;  but  if  tlie 
broker  who.  received  those  bills  could  obtain 
the  capital  from  a  banker,  or  from  anv  other 
capitalist,  and  charge  any  commissitm  he 
pleased,  it  would  not  have  been  a  breach  of 
the  Usury  Laws  ;  and  I  know  that  the  trading 
community  were  occasionally  subject  before 
the  repeal  to  commission  upon  biUs,  and  had 
to  pay  in  scarce  times  more  than  five  per  cent.  . 

550.  In  those  times  you  allude  to,  before  thv^ 
alteration  of  tlie  laws,  to  what  amount  cBd  tfur*  ' 
interest,  including  the  commission,  exceed  ikm 
legal  interest  of  five  per  cent  ? 

That  is  rather  a  <lifficult  <|Ue8tion  to  answer,^ ^ 
It  would  vary — depending  eatirely  upon  the 
state  of  the  money  market. 

551.  Did  it  ever  aipount  to  six  or  seven  per 
oent? 

My  own  impression  would  be  that  it  never 
would  have  been  more  than  fi^t  and  a  half  or 
six  per  cent. 

552.  What  has.  been  the  case  siaee  the  ahe« 
ration  of  the  laws  ? 

Seven,  eight,  and  ten  per  cent. 

553.  Has  ten  per  cent,  been  common  ? 
Certainly  not  with  mercantile  people,  but 

the  trading  community  have  been  subject  to 
that,  and  even  a  much  higher  rate. 

554.  The  paper  voii  »«re  im 
2A2 


now  speaking  of 
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conscitntes  tbe  paper  used  for  the  f^reat  com- 
mercial transactions  of  tbe  coantry  ? 
Ye8. 

555.  Is  not  a  paper  of  that  description  dis- 
counted at  the  Bank  of  England  ? 

]  should  say  only  a  small  proportion  of  it. 

556.  Not  sufficient  to  take  off  the  Varj^emass 
of  what  you  would  consider  the  good  paper  of 
tbe  commerce  of  the  country  ? 

Referring  to  silk,  the  date  uf  the  hills  would 
be  four  months ;  conseijueutly,  the  Bank  would 
not  discount  them  at  all,  and  that  would  be 
the  case  with  the  bills  for  timber,  flax,  and 
many  other  articles  of  merchamlize. 


EFFECT    OF    THE    PUNISHMENT  OF 

DEATH  IN  REPRESSING  CRIMES 

OF  VIOLENCE. 

The  efforts  which  have  been  recently  made  in 
parliament  to  abolish  the  punishment  of  death, 
either  totally,  or  in  all  cases  except  murder, 
induce  us  to  direct  attention  to  an  able 
work,  lately  published  by  Mr.  M.  B.  Sampson, 
called  "Criminal  Jurisprudence,  considered 
in  relation  to  Mental  Organization." 

Tbe  facts  collected  in  reference  to  crimes 
of  violence,  and  the  arguments  adduced  re- 
garding the  effect  of  the  punishment  of  death 
in  repressing  such  crimes,  mil  no  doubt  be 
acceptable  to  our  readers.  Indeed  it  is  obvious 
that  there  is  no  class  of  society  who  can  better 
appreciate  the  effect  of  numerous  facts  and 
circumstances  than  lawyers.  It  belongs  to 
their  vocation  to  do  so.  It  is  unnecessary  to 
address  to  them  any  elaborate  arguments  on 
such  a  subject ;  they  will  at  once  perceive  the 
conclusion  to  which  the  premises  lead,  and 
the  only  question  will  be  whether  the  facts  are 
clearly  establitihed. 

We  shall  first  lay  before  our  readers  a  state- 
ment of  all  the  Homicides  committed  in  Great 
Britain  during  the  following  five  years,  ex< 
tracted  from  the  Annual  Register.  The  object 
of  Mr.  Sampson  is  to  shew  that  the  puni^ih- 
roent  of  death  has  no  terrors  for  offenders  of 
this  class,  who  generally  contemplate  suicide. 

"  1831.  lOM  March.-^M.  Smdy,  tried  at 
Lincoln  for  murder  of  7".  Seward, 

"  UM  March, — Charles  Giles,  aged  twenty- 
two,  tried  at  Salisbury,  for  poisoning  bis  own 
child. 

"ll/A  March, —  Moses  Ferneley,  tried  at 
Lancaster,  for  murder  of  his  step-son,  five  years 
old»  He  was  committed  on  slight  evidence ; 
but  from  the  testimony  of  a  man  who  was 
confined  in  the  same  gaol,  it  appeared  that, 
upon  bis  coming  in,  he  carelessly  detailed  the 

"-iucipal  circumstauQes  of  the  murder.    There 


were  several  per  tons  preeent,  all  of  wham  heard 

the  conversation, 

*'  \2ih  March.^A,  and  IF,  fTorrall,  found 
guilty  at  Lancaster  for  murder  of  Sarah 
M'Chrenin, 

"  2d(/  Julp.-^fFm,  Offord  was  tried  at  Bury 
St.  Edmund's  for  shooting  Thomae  ChisnalL 
He  tfterwards  attempted  to  destroy  himsrlfhj 
cutting  his  own  throat. 

''29th  Julp,'~John  A,  Bell,  aged  foarteen. 
tried  at  Maidstone  for  munier  of  Richard  Tnff^ 
lor,  aged  thirteen.  The  prisoner  made  «  roju 
fession  previously  to  the  triaL  Oo  eoteriiie  tbe 
gaol,  he  said  he  need  not  be  iroued ;  he  knew 
he  should  be  hanged,  and  would  not  attempt 
to  escape.  He  was  found  guilty  s  but  the  jury 
recommended  hion  to  mercy«  on  account  of 
his  youth,  and  the  profligate  and  uooaturml 
manner  in  which  it  appeared  that  he  had  been 
brought  up.  This  recommendatiou  was  not 
attended  to,  and  the  sentence  was  carried  into 
execution. 

"  Uth  December,^John  fFilliam  Hollwap, 
tried  for  murder  of  Celia  Holloway,  his  wife,  at 
Brighton.  He  was  found  guilty,  on  hu  ofe» 
cofrfesnon* 

"\st  Dee, -^Bishop,  fFilliams,  and  May, 
tried  for  murder  of  a  boy  for  purpose  of  sell- 
ing him  for  dissection.  Bishop  and  fFilliam 
were  executed,  and  May  was  respited.  Tke 
two  former  made  confessions  subsequently  to 
their  trial. 

yl832,  6M  January. -^Eliza  Cook,  found 
guilty  of  murder  of  Caroline  IFalsh. 

**  ilh  March, —  /f'illiam  Heaton,  convicted  of 
murder  of  John  Ratcliffe,  made  subseciueot 
confession. 

"  lOZ/i  March. — John  nomas,  conTicted  of 
murder  of  Ellen  Bancroft, 

"23d  March. —  Sarah  Smith,  indicted  for 
poisoning  Elizabeth  IVood, 

"  \st  jiugua.—miliam  JohhUn  convicted  of 
murder  of  A^.  Failes. 

"  bth  August, — Thomas  Son^e,  of  StocVport, 
murdered  his  wife,  and  then  deetroyed  himself 
One  of  his  children,  a  girl  eleven  years  old, 
was  present  at  the  time,  but  was  compelled  to 
be  silent,  in  conseuuence  of  a  threat  that  Svn^ 
held  out  to  her,  that,  if  she  spoke  a  word,  be 
would  murder  her  also. 

"8M  August, ^K  man,  named  Caoit  tned  at 
Leicester  for  the  murder  of  Mr,  P^nss,  Tke 
prisoner  was  traced  to  Liverpool,  and  arreeteii 
as  he  was  making  off  in  a  boat.  He  leaped 
overboard,  and  attempted  to  drown  himieff 
Failing  in  this,  he  took  out  a  bottle  and  tried 
to  swallow  something  from  it;  but  it  wn 
knocked  out  of  his  hand.  The  prisoner  cba- 
fessed  the  murder ;  and  said,  that,  *  aftcrwardi 
he  did  not  care  whether  he  waa  apprehended 
or  not.'  It  is  stated  that  'he  died  the  death 
of  infamy,  as  cool  and  unappalled  as  if  he  ba^l 
been  a  martyr  sacrificing  himself  for  his  coan- 
try or  the  human  race.' 

*«  1833.  4th  January,^  IFm,  Johnson  fouad 
guilty  of  the  murder  of  B.  C,  Danlty.  Subse- 
quently to  his  conviction,  the  prisoner  made  a 
confession  and  said,  '  I  can  only  say  I  bad  no 
hand  in  robbmg  him  {Dunby)  either  directly 
or  indirectly ;  and  what  possessed  me  to  par- 
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tidpate  In  ktllinf^  him,  I  know  not :  hat  after 
the  deed  was  done,  I  was  ready  to  kUi  myself. 
I  iio^v  say  /  ought  to  die  for  committing  such 
an  act.' 

"14M  January,  —  Inquest  at  Leeds  upon 
Vm,  Cryer,  an  iufaut  who  had  been  murdered 
by  its  mother;  who  immediately  afterwards  cut 
her  own  throat.  Upon  an  alarm  being  ((iven, 
people  entered  the  house ;  when  the  unhappy 
woman  asked  'What  was  the  matter!'  A 
sttr^eon  deposed  that  she  was  labouring  under 
milk-fever ;  and  that  he  had  known  cases 
where  the  fever  had  ted  to  the  temporary  loss 
of  reason.  A  verdict  of  *  Wilful  Murder '  waa 
returned :  bnt  further  proceedings  were  stayed 
by  the  death  of  the  woman,  which  happened  a 
few  hours  after. 

"20M  March,^fFm,  Ctfiyton,  tried  at  NoU 
tin^ham  for  murder  of  Samuel  Clay,  The 
prisoner  had  been  bred  a  butcher ;  and  '  acca- 
stonally  assisted  in  the  slaughtering  of  cattle:' 
be  was  found  guilty,  and  subseouently  made  a 
roufession  of  which  no  detailed  account  is 
given. 

"25/A  March,— Samuel  Chndwick,  tried  at 
Derby  fur  murder  o(  Susanna  Sellers.  La- 
boariog  under  an  impression  that  a  surgeon  in 
the  oeighbourhoodhad  given  him  a  slow  poison, 
heassaalted  the  surgeon  with  a  hammer;  for 
whieh  be  was  taken  to  gaol,  and  on  his  way  he 
made  an  attempt  to  destroy  himself  by  jumping 
into  a  river :  subsequently  he  attempted  to  do 
so  with  a  razor  :  both  these  attempts  having 
been  frustrated,  he  promised  to  behave  well  in 
futare,  and  waa  set  at  liubrty  !  He  after- 
n'ards  called  at  the  house  of  the  deceased,  aiid 
asked  her  fur  a  cup  of  water,  which  she  rose 
to  give  him,  when  lie  seized  an  axe,  and  killed 
ber.  A  surgeon  gave  an  opinion  that  he  waa 
of  unsound  mind ;  and  he  was  acquitted  on 
the  ground  of  insanity,  and  ordered  into  con- 
finement. 

"24M  July.—T.  Crawley,  tried  at  Bedford 
for  murder  of  J.  Adams, 

"  2d  August, -^Geo,  Hayward,  found  guilty, 
at  Shrewsbury,  of  the  murder  of  John  Coner, 
The  prisoner  paid  addresses  to  the  sister  of 
the  deceased,  to  which  her  family  objected. 
On  the  night  of  the  murder,  the  deceased 
turned  the  prisoner  out  of  the  house,  and 
kicked  him.  Some  further  altercation  ensued, 
when  the  prisoner  stabbed  the  deceased.  He 
lived  close  by,  and  he  then  went  home  to  bed. 
Ho  ^ot  up  the  next  morning  and  went  to  an 
attorney,  who  returned  with  him  ;  and  he  was 
then  apprehended.    He  was  sentenced  to  death. 

"  loM  Augr-^ohn  Roach,  private.  Eighty- 
fifth  regiment,  found  guilty,  at  Lancaster,  of 
the  murder  of  Corporal  Daniel  Maggs.  On 
the  night  previous  to  the  murder,  the  prisoner 
bad  been  confined  in  the  guard-house  by  order 
of  the  deceased,  for  insubordination.  On  the 
following  morning,  he  entered  the  barrack- 
room  with  his  musket  in  his  hand,  and  said, 
"  Corporal  Maggs,  I  thank  you  for  what  you 
have  done  for  me.'  Maggs  replied,  •  John,  it 
'^M  your  own  fault.'  Roach  then  levelled  his 
»nu8ket,  and  shot  the  Corporal.  He  made  no 
(tHempt  at  escape,  and  never  denied  the  act. 


**  16/A  Dec, -^  Mary  Evanf,  aged  twenty, 
was  murdered  by  Hi'churd  Tomlinson,  at  ilun- 
tun,  Staffordshire.  Tiie  prisoner  had  kept 
company  with  deceased  fur  some  time :  walk- 
ing together  on  the  day  of  the  murder,  a 
quarrel  took  place  between  them;  and  upon 
her  repeatedly  reminding  him  that '  his  father 
was  poisoned,  and  that  his  mother  died  in  gaol,'* 
he  knocked  her  into  a  ditch  and  killed  her. 
He  then  went  to  a  farmer  in  the  neighbourhood, 
and  confessed  his  crime.  Upon  being  appre- 
hended, he  said — '  I  did  it ;  /  am  ready  to  die 
for  it,    I  only  wish  to  be  laid  bv  her  side.' 

'^  1834.  2bth  July,—Benj.  Gardiner,  aged 
twenty-nine,  private  grenadier.  Fiftieth  regi- 
ment of  foot,  tried  for  murder  of  Patrick 
Feeney,  Serjeant  of  the  regiment.  The  pri- 
soner deliberately  shot  the  deceased  during 
parade,  in  the  barrack-yard  at  Chatham.  Im- 
mediately afterwards  he  said,  '  I  have  rid  the 
world  of  a  tyrant  and  a  rascal,  and  /  am  ready 
to  die  for  it.'  He  then  turned  to  another  Ser- 
geant, named  Hewer,  and  said — 'SerfgeanC 
Hewer,  you  are  safe  that  you  are  living,  for 
that  piece  was  loaded  fur  ygu  before;'  and  on 
hearing  that  the  Sergeant  who  was  shot  was 
not  dead,  he  said,  '  1  hope  he  will  soon  die» 
for  I  am  ncit  afraid  of  the  rope.' 

"1835.  I'SthMarch.—J,  Greenwell,  tried  At 
Appleby  for  murder  of  Thomas  Grisdjle,  After 
(igliting  with  a  man,  named  Roth^y,  in  a  pub- 
lic house,  Greenwell  and  another  challenged 
the  deceased ;  who  said,  good-naturedly,  that 
if  it  was  daylight  he  would  take  both  of  them. 
Greenwell  afterwards  falling  in  with  deceased 
on  his  road  home,  ran  at  him,  and  stabbed  him 
with  a  knife  in  several  places.  The  prisoner 
ran  away  at  the  time,  but  remained  in  the 
neighbourhood,  and,  when  found,  made  no  ut^ 
tempt  to  escape, 

'•  20th  March. — Merman  fFelch  was  tried  for 
the  murdiir  of  fFiiliam  Southgute,  at  Liver- 
pool. Deceased  was  a  surveyor  of  warehouses; 
prisoner  hud  been  a  lotker^  but  had  been  re- 
duced to  the  inferior  station  of  weigher,  in 
consequence  of  a  representation  from  deceased 
that  a  rubbery  had  taken  place  in  one  of  the 
warehouses.  The  day  befure  the  murder,  he 
had  said—*  Mr,  Southgute  and  1  have  been  too 
long  in  the  world  together ;  we  shall  both  re- 
sign. I  hope  we  shall  both  go  to  Heaven  to- 
gether.' The  prisoner  »liot  the  deceased  while 
he  was  in  conversation  with  another  officer  of 
the  cust6mhouse:  he  then  threw  down  the 
pistol,  and  said,  '  There  1'  A  Customhouse 
weis^her  instantly  seized  him ;  when  he  said, 
'  It  is  I  who  have  done  it :  I  am  a  robbed  man.' 
When  asked  if  he  was  aware  what  he  had  been 
doing,  he  replied  '  Yes,'  that  he  had  shot  a 
d — d  rogue,  who  had  robbed  him,'  During 
his  confinement,  he  si  id  he  had  drunk  spirits 
very  hard  of  late,  which  had  kept  up  a  constant 
excitement  in  his  mind ;  he  had  taken  leave  of 
his  family  on  the  morning  of  the  murder,  as 
he  did  not  eapect  to  return  to  them.  Fur  the 
defence,  Dr.  Norris,  an  army-surgeon,  proved 
that  the  prisoner  had  formerly  received  an 
injury  of  the  head  which  might  affect  his  mind, 
and  the  more  reodily  when  he  bad  taken  liquor. 
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Several  witnesses  proved  the  propensity  of  the 
prisoner  to  acts  of  violence  and  ontraf^eons 
passion,  frequently  excited  and  inflamed  by 
drinkin/l^.  He  was,  however,  fonnd  guilty, 
and  sentenced  to  death. 

•*24//i  March.^^ohn  Orwell  was  tried  for 
poisoning  his  daughter  Elizaiteth,  a  child  six 
years  of  age.  He  was  suspected  of  having  also 
murdered  his  wife  and  son,  who  had  died  a 
few  days  previously.  It  was  proved  that,  some 
time  before  the  murder,  the  prisoner  had  been 
in  Lancaster  Castle  for  debt;  he  often  sent 
to  his  wife  and  friends  for  money :  when  he 
did  not  speedily  receive  a  reply,  he  talked 
most  violently  again«t  them ;  and  repeatedly 
swore  that,  if  ever  he  got  out  of  gaol,  he  woald 
he  the  death  of  his  wife  and  child,  and  of  his 
\vlfe*s  brother.  '  He  said  this  more  than  twenty 
times,  proMAy  fifty* 

"2Sth  March.'^John  Henwood^  tried  for 
murder  of  his  father,  Jvhn  Henwood^  senior. 
He  shot  his  father  in  a  lane.  Some  words 
Imtl^sed  in  the  morning.  He  did  not  return 
hdfntt  Ibat  day,  but  was  met  in  a  field  near  the 
spot  n^xt  morning.  He  %va!ted  till  the  parties 
came  up  to  him.  M'hen  they  took  him  into 
custody,  one  person  said  to  him,  alluding  to 
the  deed  which  he  had  committed,  '  I  should 
have  thought  your  heart  would  have  failed 
you/  The  prisoner  replied,  *Yes,  It  did  at 
irst*  I  |M»t  the  gun  to  my  shoulder,  and  took 
St  down  agarn ;  l)ut  something  struck  me  1 
must  do  it.  /  T^ut  my  gun  to  my  shoulder  again, 
and  it  was  off  ma  moment^ 

**  M  April, — fVilUam  Howe,  aged  nineteen, 
and  John  Hitare,  aged  nineteen,  tried  at  Taun* 
ton  for  murder  of  their  employer,  John  Hot* 
vey.  Doth  parties  confessed  previously  tu  the 
trial, 

*•  15th  M^ty, "-Patrick  Carroll,  aged  thirty- 
two,  Corporal  of  Marines,  tried  for  the  murder 
of  Elizabeth  Browning,  at  Woolwich.  The  de- 
eease<l  was  landlady  of  a  public-house.    The 

})ri)toner  stabbed  her  to  death  %vith  his  bayonet, 
le  had  drunk  nothing  in  the  house  after  eleven 
o'clock  the  preceding  night ;  when  he  seemed 
\\\\i\  and  frantic.  Prisoner  and  deceased  quar- 
relled a  great  deal  on  that  evening,  when  he 
said  he  would  do  for  her.  The  policeman, 
who  took  the  prisoner  into  custody,  stated,  that 
the  latter  said  instantly,  '  /  am  the  man  who 
stabbed  Mrs.  Drowning, '  He  afterwards  added, 
'  It  Is  a  bad  job ;  /  know  my  doom,* 

"7th  Sept, — An  inquest  was  held  on  the 
body  of  Henry  Stanvnought,  junior,  %yho  had 
lieen  killed  l»y  his  father.  A  surgeon,  who  had 
been  sent  for,  found. Mr.  Stany nought  in  bed, 
and  the  dead  body  of  his  child  lying  by  his 
side.  He  had  also  wounded  himself;  and 
said»  in  a  perfectly  quiet  manner,  that  he  did 
It  with  bis  own  hands ;  that  he  had  meditated 
destruction  to  himself  and  child  some  length 
of  time;  that  he  had  burnt  charcoal  in  his 
room  for  two  nights  with  that  object ;  he  had 
also  taken  laudanum.  Subsequently  he  said, 
'  How  could  I  do  it  ?  It  would  be  a  mercy  for 
any  one  to  destroy  me  J  The  jury  pronounced  a 
verdict  of  '  Wilful  Murder  ;•  but  added,  that 
Uiey  entertained  a  strong  suspicion  that  Mr. 


Stanynoughi  was  hbottring  at  Uie  time  «ndcr 
mental  delusion.'' 

Mr.  Sampson  observes,  that  in  a  large  ma- 
jority of  these  cases  the  punishment  of  death 
was  contemplated  previously  to  the  eommittal 
of  the  act,  and  that  the  subsequent  confeasioa, 
and  voluntary  surrender  of  tbe  guilty  party, 
was  a  sort  of  indirect  Mcide,  added  to  the 
first  offence. 

"  In  some  cases,  (be  says)  is  aeema,  as  if  (be 
murderer  considered  that,  la  surrendering  hia- 
self  to  death,  and  gratifving  tbe  snic-idal  pro- 
pensity, be  achieved  a  kind  of  moral  expiatioa 
of  his  crime  ;  and  that  It  was  bv  coatempla- 
ting  this  coarse  that  be  recencued  is  te  Us 
news  of  ei]nity. 

"  In  a  great  proportion  of  tbe  remaiauiK 
cases  which  I  have  quoted,  tbe  homicide  wis 
followed  by  the  direct  suicide  of  the  culprit; 
the  strong  tendency  to  self  deatrurtion,  which 
is  almost  invariably  manifested  by  murderers, 
forming  an  apt  illustration  of  tbe  effect  of  that 
law  which  holds  out  self  destruction  as  a  con- 
sequence of  the  offence. 

'*It  is  proper  to  remark,  that  tbe  records 
from  which  I  have  collected  tbe  above  detsili, 
are  for  tbe  most  part  eatreiarly  limited.  I 
consider,  therefore,  that  it  is  very  probable 
that  if  I  were  in  possession  of  full  panicviars 
relating  to  eacb  case,  including  some  accuoat 
of  tbe  previous  lives  of  tbe  calpritiB,  I  »hoald  be 
able  to  show  that,  even  in  the  fbw  cases  in 
which  I  have  not  been  able  to  colkcc  fads  il- 
lustrative of  my  preaeat  view,  tbe  union  of  the 
suicidal  with  the  homicidal  tendency  had  been 
no  less  stroagljr  manifested. 

'*  The  experience  of  the  yeara  subsequent  to 
the  above  date  would  show  a  uioilar  result 
even  in  a  more  striking  point  of  view  $  parti- 
cularly in  tbe  cases  of  homicide  which  bare 
occurred  durinp^  the  past  year.  I  may  allude 
to  the  case  of  Afarchani^  who  surrendered 
himself  for  the  murder  of  his  fellow-aervaat ; 
and  also  to  that  of  fFittiam  Lees,  who  was  ex- 
ecuted for  the  murder  of  his  wife.  In  tbe 
latter  case,  it  was  satisfactorily  proved  that  tbe 
prisoner  had  at  different  times  received  seven 
ivounds  on  the  head,  tbe  scars  of  which  re- 
mained, and  were  of  a  permanent  nature. 
Those  about  him  had  often  found  it  needful  to 
remove  dangerous  instruments  from  his  reach ; 
and  on  different  occasions  he  did  fMence  to  him^ 
tel/.  When  brought  up  for  examination,  be 
had  an  absolute  fit,  which  deprived  him  of 
consciousness,  and  required  tbe  abstraction  of 
one  or  two  pints  of  blood  for  his  recovery^ 
This  man,  aner  baring  murdered  Us  wife, 
prepared  a  rope  for  the  purpose  of  baagiog 
himself;  but  he  deferrea  his  purpose,  and 
went  first  to  acquaint  his  friends  with  tbe 
crime  he  had  commitlrd.  After  this,  be  was 
taken  into  custody;  and  it  appearing  upon  bis 
triul  that  he  had  committed  one  crime,  viz. 
the  murder  of  his  wife,  and  that  be  bad  in- 
tended to  commit  anotlter  of  equal  magaitadc, 
viz,  the  murder,  of  himbelff  tbe  law  awarded 
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thai,  M  a  puaishment  for  Uie  lint,  liis  desire 
for  the  second  should  4ie  f^ratiiicd  i  and  he  was 
•ccorditt|;l]r  executed  in  the  very  mode  which 
he  had  previoosly  cotttemplaled. 

**  la  the  earW  part  of  last  year,  an  inquesl  was 
held  in  one  of  the  noriliem  cmmties  on  the  body 
cf  a  shoemaker  named  Silcoz,  who,  calling 
apoa  a  man  and  his  wife  with  whom  he  was 
ar^nainted,  rose  vp,  after  partakinf^  of  some 
ebier  wine,  and  stabbed  and  beat  them  to 
deatk  He  then  pursued  a  boy  with  the  same 
latent,  but  not  succeeding,  retreated  from  the 
boase,  and,  after  routthitinjff  himself,  threw 
himsiif  into  aaiream,  where  he  was  drowned. 

*«The  newspapers  of  the  22d  Febmary  last, 
had  the  following  panirraph :  as  occurrence 
of  a  tn^cai  character  has  taken  place  witliin 
the  last  few  days,  it  Mitcham,  A  yooo{(  man 
named  TkomMi  Pviti^  conceived,  from  some 
domestic  dif«);rcenieot,  the  horrible  pruject  of 
doitroying  bis  infe,  and  aftenrard^  committing 
suicide.  He  had  been  observed  to  lie  low 
6piriied  and  melancholy.  On  Tuesday,  he  left 
huine  and  did  not  return  until  9  o'clock  at 
nij^hf.  He  immediately  went  into  the  room 
where  hb  wife  was  sitting  with  her  mother, 
snd,  without  saying  a  word,  pulled  a  pistol 
from  his  pocket,  presented  it  at  his  wife,  and 
6red  it  off.  The  greater  portion  of  its  con- 
tents passed  through  her  check.  The  shrieks 
of  the  women  fortunately  attracted  attention, 
aod  a  labouring  man,  who  was  passing,  came 
into  the  house,  and  seiied  hold  of  Potts,  and, 
after  a  struggle,  forced  him  into  a  chair,  and 
held  him  there  uati}  West,  the  beadle  of 
Mitcham,  arrived  and  secured  him.  The  pri- 
soner then  said,  *'  I  have  done  it,  I  have  done 
it;  I  have  murdered  my  wife,  and  /  hope  i 
•kail  he  kungJ'  West  searched  him,  and  in 
one  of  his  pockets  f«Hind  a  second  pistol  loaded 
to  the  muzzle,  and  in  his  coat  pocket  a  rasor. 
He  asked  Potts  what  he  was  going  to  do  with 
the  raior,  and  he  repiied  that  he  intended  to 
de«Uoy  himself  with  it,  after  he  had  killed  his 
wife. 

Tbe  recent  case  of  Ceurnomer  presents 
litcle  that  con  be  brought  fonvard  in  illustra- 
tion of  my  present  vie^v.  It  is  true  that  be 
cutifessed  previously  to  the  termination  of  his 
trial,  snd  that  he  attempted  suicide  after  his 
conviction ;  hut  this,  it  may  be  said,  he  might 
naturally  prefer  to  the  horrors  of  a  public  exe- 
cution, llie  expression,  however,  of  tlie  poor 
wretch  a  few  momenta  l>efore  his  death,  gave 
utterance  to  a  terrible  truth,  which,  unfortu- 
nately, those  who  heard  it  could  but  little  un- 
dertuud — <  How  could  I  do  it  ?  it  was  mad- 
ness!*' It  is  worthy  of  remark,  that  the  public 
death  of  this  criminal  was,  as  usual  in  such 
cases,  followed  l»f  a  series  of  maniacal  crimes 
of  more  than  ordmary  atrocity. 

**  In  almost  all  the  cases  of  homicide  which 
I  have  quoted,  it  will  be  apparent  to  those  who 
consider  the  circumatances  under  which  they 
^vere  committed,  that  the  attempts  at  suicide 
by  which  they  were  followed,  did  not  arise 
from  any  subsequent  impression  that  suicide 
hsd  become  necessary  in  order  to  escape  from 
the  more  fearful  ultcxnative  of  ai>ublic  execu- 


tion. In  many  of  the  instances,  attempts  at 
suicide  had  proceeded  the  murder;  and  in 
others  the  conduct  of  the  culprit  gnve  clear  in- 
dicaticms  that  he  bad  previously  prepared  him- 
self, and  indeed  entertained  a  desire  for  his 
own  death.'* 

Mr.  Sampson  next  proceeds  to  state  various 
circumstances  in  favor  of  the  teUU  abolition 
of  the  punishment  of  death,  and  particularly  in 
regard  to  tbe  4^eci  ef  public  e^eecntiom  ou  the 
minds  iff  the  spectators.    He  says — 

'^  It  is  n  well-known  fact,  that  the  class  oC 
persona  by  whom  executions  are  attended,  or 
by  whom  accounts  of  them  are  most  eagerly 
read,  are  tliose  who  feel  a  peculiar  kitid  of 
fascination  in  witnessing  the  infliction  of  pain  ; 
and  this  class  is  more  than  any  other  pretlis- 
posed  to  homicidal  mania.  It  lias  been  stated 
by  Mr.  Ewart  in  the  House  of  Commons,  upon 
the  most  unquestionable  testimony,  that  out  of 
1^7  persona  who  had  lieen  executed,  during  a 
certain  period,  IG4  bad  been  present  at  execu- 
tions, riie  Ordinaries  of  Newgate  affirm,  thsft^ 
it  is  very  rarely  that  any  one  suffers  at  the  QUk 
Bailejr  who  has  not  previously  been  a  wilntsn 
at  a  similar  scene.  'I  bese  facts  aM  uniVcrsanf 
admitted  and  deplored :  and  yet  rapital  punish- 
ments are  supported  by  those  wImk  at  the  same 
time,  confess  that  the  inflictiun  of  death  in  a 
secret  manner  presents,  if  possible,  still  mam^ 
objectionalile  points. 

"  Tbe  following  is  stated  to  have  been  the 
scene  at  the  execution  of  the  two  men  named 
Btt^mp  and  fFiUiumt^  on  tbe  5tb  Deccml>er, 
1831.  ily  daybreak  it  was  estimated  that  not 
fewer  than  30,000  persons  were  assembled. 
Before  proceeding  to  tlie  scaffold,  both  pri- 
soners confirmed  their  confessions.  iJtshop 
mounted  first.  The  moment  he  made  hit 
ap[iearaBce,  the  most  dreadful  yells  and  boot- 
ings  were  heard  amongst  the  crowd,  f^iiiiame 
was  then  taken  out,  and  tlie  groans  and  hisses 
were  renewed.  The  moment  tbe  drop  fell, 
the  mob,  %vho  had  continued  yelling  and  shout- 
ing, gave  eeneral  tremendofit  cheers  ! 

'*  I  presnine  that  those  who  contend  for  the 
advantages  of  public  executions,  do  so  on  ac- 
count of  the  moral  feelings  which  tlnsy  believe 
such  exhibitions  arc  likely  to  excite  in  tlic 
minds  of  the  spcetatorsi,  couplcti  with  the 
salutary  dread  which  they  are- calculated  to 
inspire,  thereby  deterring  otliers'from  persuing 
a  similar  cuuri^e.  Upon  the  degree  of  moral 
feeling  excited  by  such  occasioned  the  fact  that 
in  the  above  instance,  the  mob,^  consisting  of 
30,000  persons,  gave  'several  tremendous 
cheers '  at  the  moment  when  the  two  unfortu- 
nate beings  of  a  race  where  all  are  sinful,  were 
launched  into  the  presence  of  an  eternal  God, 
is  a  fearful  commentary.  And  regarding  the 
'salutary  dread  '  to  be  inspired  in  the  way  of 
example,  it  will  be  sufficient  to  notice  the  fact, 
that,  for  many  subs'equeut  months,  the  news- 
papers teemed  with  accounts  of  murders  of  a 
similar  character  (o  those  for  which  thcic  cri- 
minals suffearetU 
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^'llioBewlio  have  rightly  studied  the  facts 
^vhich  everywhere  abound  relatinnf  to  the  ex- 
citing causes  of  the  various  emotions  of  the 
human  mind«  know  that  those  who  attend 
executions  from  choice,  do  so  with  the  view 
of  gratifying  the  very  propensities,  the  activity 
of  uhich  it  is  ostensibly  intended  to  suppress. 
The  benevolent  and  religious  are  shocked  at 
the  infliction,  and  abstain  from  witnessing  it. 

"  The  Meiropoiitan  Magazine  for  Mar.  1840, 
contained  a  curious  account  of  one  of  the 
natural  results  which  arises  from  these  exhibi- 
tions.— We  knew  a  healthy,  robust,  indepen- 
dent gentleman,  who  went  some  years  smce 
^vith  the  Sheriff  into  the  interior  of  Newgate 
to  visit  a  malefactor  who  was  to  be  executed 
the  same  day.  After  the  drop  had  fallen,  he 
went  with  others  to  the  breakfast  table,  where 
he  could  think  of  nothing  but  the  execution 
he  had  witnessed ;  and  before  he  left,  he  re< 
quested  the  sheriff  to  procure  the  rope  with 
which  the  man  had  been  suspended.  It  may 
be  mentioned,  that  it  was  not  an  execution  of 
common  occurrence.  Possessing  one  rope,  it 
subsequentlv  occurred  to  him,  as  the  next 
...muf^h-talked  of  execution  was  to  take  place, 
tu4t  Jje  would  also  have  the  rope  used  on  that 
occasion.  In  the  course  of  a  short  time,  he 
had  a  collection  of  ropes,  labelled  and  de- 
posited carefully  in  a  drawer.  About  two  years 
after  the  penchant  for  collecting  ropes  used  at 
executions  had  manifested  itself,  it  was  ob- 
served by  his  friends  that  his  conversation 
most  frequenily  turned  on  the  subject  of  the 
executions  he  had  witnessed,  and  the  success 
he  had  met  with  in  procuring  such  a  number 
of  ropes ;  which  he  usually  brought  out  to 
exhibit  to  his  friends,  expatiating  on  the  com- 
parative merits  or  demerits  of  the  sufferers, 
until  at  length  his  society  became  unbearable, 
and  he  received  the  sobriquet  of  the  man  with 
the  pensile  idea.    He  lived  about  fourteen 

J  rears  after  witnessing  the  first  execution  ;  at 
ast  putting  an  end  to  his  own  life,  by  suspending 
his  body  with  one  of  the  ropes  he  had  collected 
from  the  common  hangman.' " 

The  following  further  objections  are  then 
urged  against  the  infliction  of  the  punishment 
of  death. 

"  1.  A  strong  point  of  objection  is  found  to 
exist  in  the  natural  and  intuitive  disinclination 
of  benevolent  men  to  become  tlie  means  of 
putting  a  fellow  creature  to  death,  and  the 
consequent  falsification  of  their  duties  as 
jurors ;  by  which  means  a  culprit  of  the  most 
dangerous  kind  is  sometimes  permitted  to 
escape.  This  was  well  instanced  in  the  recent 
case  of  Gould.  Had  the  contingent  punishment 
been  any  thing  short  of  death,  it  is  most  prob- 
fible  that  he  would  never  have  received  an 
acquittal. 

**  2.  Another  evil  of  this  punishment  is  pre- 
sented in  the  occasional  instances  which  occur 
of  parties  suffering  for  crimes  of  which  they 
were  innocent,  societ;^  being  thus  disabled 
from  offering  reparation  for  injuries  which 
ihey  have  themselves  committed.    It  must  also 


he  remembered,  that  the  more  hdiioas  tW 
crime  laid  to  the  charge  of  the  accused,  the 
greater  is  the  probability  of  an  erroneous  cod- 
viction,  on  account  of  the  excited  feelings  of 
his  accusers. 

"  3.  The  employment  of  death-punishmeat 
destroys  one  source  of  testimonial  proof.  The 
death  of  one  criminal  is  in  a  great  measure  aa 
act  of  amnesty  in  favour  of  all  his  accomplices. 
The  Mionour  among  thieves '  feeling  can  oerre 
a  man  to  die  like  a  wolf,  in  silence.  But  amid 
the  tedium  of  confinement,  haunted  by  faacf  *« 
pictures  of  the  liberty  his  equally  culpable 
colleagues  are  enjoying,  his  determination  mtj 
relax,  and  information  calculated  to  promote 
the  ends  of  justice  be  obtained  from  hiin." 

Ou  the  argument  against  the  abolitioa  of 
capital  punishment  for  murder  "that  in  cisei 
of  highway  robbery,  burglary,  &c.,  if  the  rob- 
ber knew  that  the  punishment  would  be  the 
same,  whether  he  murdered  his  victim  or  sot, 
he  would  invariably  do  so  in  order  to  remore 
the  danger  of  his  evidence,"  Mr.  Sarapsos 
contends  as  follows: 

"  The  treatment  for  an^  crime  bdow  that 
of  murder  should  not,  even  if  death  ponishmeot 
were  abolished,  be  so  severe  as  for  murder 
itself.  In  lesser  crimes  the  same  necessity  for 
perpetual  restraint  does  not  exist ;  and  there- 
fore the  period  of  the  incarceration  of  the 
criminal  should  be  contingent  entirely  upoa 
his  own  improvement,  and  ceruinly  need 
rarely  be  so  prolonged  as  to  terminate  oaly 
with  his  life.  In  these  cases,  hope  at  aU 
events  need  never  be  abandoned,  but  the  crime 
of  murder  should  involve  as  its  peoalty  ibe 
doom  of  perpetual  imprisonment;  sinre,  tl- 
though  a  person  by  whom  it  has  once  bees 
committed  may  be  apparently  cured  of  the 
tendency,  it  can  never  be  safely  predicsted 
that  the  impulse  may  not  again  arise  under  the 
sudden  influence  of  external  excitemeot.  He 
must  be  kept  from  temptation,  because  the 
maniacal  tendency  may  always  be  presoioed 
to  lurk  in  the  system  ;.  and  even  if  the  intieot 
were  to  be  so  far  brought  back  to  habits  of 
self-control  as  to  be  no  longer  dangerous,  the 
possibility  of  his  transmitting  the  fatal  tendency 
to  another  generation  should  never  be  per- 
mitted. Although,  therefore  in  cases  of  mur- 
der, the  confinement  of  the  patient  should  he 
effected  with  as  much  humanity  as  possible, 
it  should  never,  on  any  pretence,  be  remitted. 
£very  effort  should  be  made  to  bring  his  mind 
to  that  state  which  should  induce  him  to  sc- 
knowledge  the  justness  of  his  fate,  and  to  be 
sensible  that  it  is  inflicted  out  of  regard  both 
for  the  welfare  of  himself  and  of  society,  ssd 
that  revenge  hud  no  voice  in  the  admioistrstioa 
of  his  doom.  That  this  course  would  operate 
powerfully  in  deterring  others  frooi  the  cooi- 
mission  of  the  criujc  by  which  it  becsp* 
necessary,  is  well  instanced  in  the  snppressioo 
cif  the  rigicidal  mania  which  existed  in  FraB« 
during  so  many  years  of  the  reiga  uf  the  pr^ 


Digitized  by 


Google 


Bj^c^  of  thM  iVuiMaieiil  of  Death  m  repreuiwg  Crknc$  of  Vtoknce.^  Private  Acie,    i€i 


aent  kfaig.  In  tb«  early  Instances,  the  usual 
impolUic  course  of  a  revengeful  trial  and  a 
sanguinary  death,  was  resorted  to  by  the  au- 
thorities: it  was  not  until  that  course  was 
abandoned,  and  one  of  the  offenders  was  con- 
siloed  to' the  obscurity  of  a  private  maifikoute, 
that  the  ri^^icidai  epidemic  appears  to  have 
been  in  any  degree  stayed. 

*'  I  may  here  remark  upon  the  well-known 
fact,  that  the  chance  of  being  considered  to 
be  insane  is  alwavs  looked  upon  with  horror 
by  every  mind.  If  it  were  once  clearly  under- 
stoody  that  obedience  to  the  laws  is  the  reid 
test  of  social  sanity,  we  should  at  once  take 
aivaj  all  the  temptations  to  crime  which  ope- 
rate upon  that  large  class  who  commit  it  for 
the  sole  purpose  of  acquiring  notoriety.  Cri- 
minals of  the  Corsair,  £ugene  Aram,  and  Jack 
Sheppard  school,  would  soon  become  obsolete, 
if  the  only  prospect  which  awaited  their  career 
was  that  of  being  transferred  to  an  hospital  for 
the  cure  of  mental  disorders,  instead  of  being 
enshrined  in  the  pages  of  a  romance,  as  in- 
teresting men  possessed  of  dark  yet  mighty 
minds,  far  lieyond  the  ordinary  level  or  com- 
prehension of  their  race.  The  stimulus  which 
the  vagne  admiration  of  the  public  affords  at 
present  to  this  class  of  criminals,  exciting,  as 
It  docs,  their  unduly  developed  faculties  of  love 
of  distinction  and  self-esteem,  to  act  in  unison 
with  their  preponderating  animal  propensities, 
would  then  he  withdrawn,  and  these  very 
facultiea  would  then  furnish  powerful  motives 
to  deter  their  possessor  from  running  the  risk 
of  subjecting  himself  to  a  fate  so  low  as  that 
which  woulcTdbtinctly  mark  the  condition  of 
his  brain  as  being  below,  instead  of  above,  the 
ordinary  level  of  the  brains  of  his  fellow  men. 
If  all  crime  were  acknowledged  to  result  from 
mental  disorder,  we  should  not  hear  so  fre- 
quently of  those  who  are  anxious  to  blazon 
and  boast  of  their  misdeeds,  any  more  than  we 
now  hear  of  persons  who  are  desirous  of  chal- 
leog'ing  public  attention  to  any  other  physical 
infirmity. 

"  Another  advantage  which  would  attend 
the  recognition  of  the  fact  that  criminal  acts 
result  only  from  an  ill-conditioned  brain,  would 
be  found  in  the  rea<ly  aid  which  the  relatives 
and  best  friends  of  the  criminal  %vould  offer  to 
the  operation  of  the  law.  Under  the  present 
system,  there  are  few  persons  who,  in  the  case 
of  crime  committed  by  a  husband  or  wife— a 
father  or  brother, — would  not  attempt  to  stand 
between  the  culprit  and  the  vengeance  which 
awaited  him  in  the  shape  of  capital  punisli- 
raeut ;  while,  if  his  crime  were  recognised  to 
arise  from  a  disorder,  which,  uuless  it  should 
be  speedily  mitigated,  must  lead  to  more  fearful 
results,  they  would  at  once  use  all  their  efforts 
to  place  the  unhappv  subject  of  their  care  in 
a  position  where  alone  this  object  could  be 
effected." 

We  cannot  close  these  extracts  without 
expressing  our  respect  for  the  great  benevo- 
lence, zeal,  and  ability  of  Mr«  Sampson,  and 
we  heartily  recommend  his  work  to  public 
attention. 


PRIVATE  ACTS, 

PRINTED  BY  THE  QUEEN's  PRINTER, 

AND  WHEREOF  THE  PRINTED  COPIES  MAY  RE 

GIVEN  IN  EVIDENCE. 

[Concluded  f rem  p.  315,  ante.'] 
81.  An  act  to  authorize  the  granting  of 
leases  and  conveyances  for  mining  purposes 
of  estates  at  Northwin^field  in  the  county  of 
Derby,  the  property  of  Frederick  Lord  Clay 
and  his  infant  son  Richard  Clay. 

32.  An  act  for  vesting  certain  estates  situate 
m  the  county  of  Leicester,  devised  by  the  will 
of  Catherine  Mover  spinster,  in  trustees,  upon 
trust  to  convey  the  same  in  exchange  for  cer- 
tain other  estates  situate  in  the  same  county. 

33.  An  act  for  selling  a  part  of  the  entailed 
estate  of  Newton  in  the  county  of  Haddington, 
and  applymg  the  price  towards  dbcharging 
part  of  the  debts  incurred  in  improving  the 
said  entailed  estate ;  and  also  for  exchanging 
certain  parts  of  the  entailed  estate  for  lands 
held  in  fee  simple. 

34.  An  act  to  amend  "An  act  for  vesting 
estates  of  which  Giffbrd  Warriner,  Esquire, 
a  lunatic,  is  tenant  in  tail,  in  trustees  for  sale' 
and  also  for  effecting  a  partition  of  certain  parts 
thereof,  and  for  granting  leases  i"  and  to  ena- 
ble  the  said  trustees  to  make  conveyances  in 
fee,  subject  to  rent-charges,  and  leases  for  long 
terms  of  years,  at  reserved  rents,  of  the  unsold 
portions  of  the  said  estates,  and  to  make  sale  of 
the  rent-charges  and  of  the  reversions  in  fee 
exDcctant  on  the  leases. 

36.  An  act  for  carrying  into  cflTect  a  contract 
between  Edward  Gresley  Stone  and  John  Att- 
wood.  Esquires,  for  the  sale  of  the  Coptfold 
HhU  estate,  in  the  county  of  Essex,  to  the  said 
John  Attwood,  and  for  investing  the  purchase 
money  in  other  estates,  to  be  settled  to  the 
same  uses ;  and  also  for  authorizing  the  ex- 
change  of  certain  lands  and  hereditaments  in 
the  counties  of  Worcester  and  Gloucester,  de- 
vised  by  the  will  of  John  Stone,  Esquire,  de- 
ceased. 

36.  An  act  for  authorizing  leases  to  be 
granted  of  the  Burross  estate  in  the  parish  of 
Kmgswinford,  inthe  county  of  Stafford,  devised 
by  Uie  will  of  Thomas  Westwood,  deceased 
to  lliomas  Westwood  during  his  life,  and  after 
his  decease  upon  the  trusts  of  such  will, 

37.  An  act  to  enable  the  trustees  of  the 
trust  estates  in  Scotland  of  John  Bowes  Lyon, 
late  Earl  of  Stratbmore  and  Kinghom  de- 
ceased, to  advance  and  pay  certain  yearly  sums 
on  behalf  of  Thomas  George  Lyon  Bowes 
commonly  called  Lord  Glamis,  his  grand-ne- 
phew, who  in  certain  events  will  become  en- 
titled to  the  trust  estates  in  question. 

38.  An  act  to  enable  the  trustees  of  the 
hospital  of  Saint  John  the  Baptist  in  the  city 
of  Winchester  to  effect  an  exchange  with  Sir 
Edmund  Antrobus,  Baronet,  under  the  autho- 
rity of  the  Court  of  Chancery. 

39.  An  act  to  enable  the  trustees  of  the 
will  of  the  late  Peter  Button,  Esquire,  to  make 
sale  of  part  of  the  estates  devised  by  the  same 
will  and  to  lay  out  the  money  arising  from  any 
such  sale  in  the  purchase  of  other  estates,  to  be 
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settled  to  the  tubfistinj^  qses  of  the  said  will,  and 
to  make  conveyances  m  fee,  or  demises  fur  long 
terms  of  year*,  of  other  part  of  the  said  estates, 
for  the  purpose  of  building  on  and  otherwUe 
improving  the  same,  and  alio  fo  apply  a  sum 
of  money  arising  from  the  sale  of  part  of  the 
estates  devised  by  the  saiil  will  in  carrying  the 
aforesaid  objects  and  purposes  into  execution. 

40.  An  act  for  ascertaining  and  defining 
the  glebe  land  of  the  rector  of  Abington,  alias 
Abingdon,  in  the  county  of  Northampton, 
and  for  building  a  parsonage  hodse  for  such 
rector. 

4 1 .  An  act  for  efieeting  a  sale  and  conveyance 
from  the  feoffees  or  trustees  of  the  parish  of 
Saint  Mildred,  Dread  Street  in  the  city  of  Lon- 
don, to  the  Fishmonger's  Company,  and  for  in- 
resting  the  purchase  money  in  other  estates,  to 
be  settled  to  tlie  same  uses. 

42.  An  act  to  amend  an  act  passed  in  the 
second  and  third  years  of  the  reign  of  her  pre- 
sent Majesty,  intituled  an  act  to  authorize  the 
sale  of  certain  lands,  tenements,  and  heredita- 
ments in  the  counties  of  Kent  and  North- 
ampton, formerly  belonging  to  William  Mar- 
shall, of  Clifford's  Inn  in  the  city  of  London, 
gentleman,  deceased,  and  for  other  purposes 
incidental  thereto. 

43.  An  act  for  effecting  an  exchange  be- 
tween the  mayor,  aldermen,  and  burgesses  of 
the  borough  ot  Great  Yarmouth  in  the  county  of 
Norfolk  and  the  trustees  of  n  charity  in  the  said 
borough  called  "  the  (;hildren*8  Hospital." 

44.  An  act  for  enlarging  the  power  to  grant 
leases  contained  in  the  will  of  Alexander  Lyon 
£merson.  Doctor  of  Medicine,  deceased  i  and 
for  other  purposes. 

45.  An  act  to  enable  the  trustees  of  the  Old- 
bury  Charity  to  grant  building  leases. 

4^,  An  act  for  vesting  in  the  overseers  of  the 
poor  of  the  townshi])  of  Blackburn,  in  the  county 
palatine  of  Lancaster,  tuirts  of  the  Town's 
Moor,  for  sale  or  other  disposal  thereof. 

47.  An  act  to  enable  the  trustees  of  the  cha- 
pdry  of  Smethwick,  in  the  county  of  Stafford, 
to  demise  coal  and  other  mines,  and  to  grant 
building  leases. 

PRIVATE  ACTS, 

NOT  PRINTKD. 

48.  An  act  fi»r  naturalizing  Henry  William 
f^erdinand  Bolckow. 

4!).  An  act  for  naturalizing  Gustavus  Heyn. 

50.  An  act  fur  naturalizing  Frederick  Sa- 
lome Bog(<an. 

51.  An  act  for  inclosing  lands  in  the  town- 
ships or  divisions  of  Dovenby  and  Papcastle  in 
the  parish  of  Bridekirk  in  the  county  of  Cum- 
berland. 

52.  An  act  for  naturalizing  Charles  Christo- 
pher Burghett. 

53.  An  act  to  dissolve  the  marriage  of  Na- 
thaniel Bogle  French  Sliawe,  Esauire,  with 
(Charlotte  Shawe,  his  now  wife,  and  to  enable 
him  to  marr^  again ;  and  for  other  purposes 
therein  mentioned. 

54.  An  act  to  dissolve  the  marri^e  of  John 
radical  Larkins,  attorney  at  law,  with  Eliza 


Bird,  his  now  wife,  and  to  enable  him  to  marry 
again  \  and  for  other  purposes  therein  mm- 
tioned. 

55.  An  act  to  dissolre  the  D>arriage  of  Hany 
Dent  Goring,  Esquire,  with  Augueta  his  ntm 
wife,  and  to  enable  him  to  marry  agsun  i  sad 
for  other  purposes  therein  mentioned. 

56.  An  act  to  dissolve  the  marrism  of  Tho- 
mas Wyatt,  Esquire,  with  Elizsbetb  Grey,  his 
now  wife,  and  to  enable  Mm  to  oMrry  again; 
and  for  other  purposes  therein  mention^. 

57.  An  act  to  dissolve  the  marriage  of  Jolia 
Hall,  Esquire,  with  Jemima  Caroline,  hii  oaw 
wife,  and  to  enable  him  to  marry  again ;  sod 
for  other  purposes. 

58.  An  act  for  natondising  Marzio  Frao^ 
Giordano. 

59.  An  act  for  nataralSsing  Philipp  Jacob 
Passavant,  and  Philipp  Johann  Posn^-aot, 
Theodor  P^isssvant,  Mary  ftlagdalen  Juksnss 
Passavant,  Jacob  Eudolph  Passamot,  and  Ues- 
rietta  Mariaoe  Laura  Louisa  Augusta  Vuor 
vant,  his  children. 


LAW  LIFE  ASSURANCE  SOCIETY. 

Rejoicing  aivFa^s  in  the  success  of  the  [m>- 
fession  ''by  which  we  have  our  being,"  we 
willingly  find  room  for  the  following  report 
made  by  the  directors  to  the  proprietors  ttiA 
the  assured,  at  a  meeting  held  on  the  5th  Juse 
hist. 

^'The  proprietors  and  the  assured  areairart 
that  by  the  provisions  of  the  deed  of  settleneat, 
the  31st  of  DecemlHir  last  past  was  the  day  os 
which,  for  the  secottd time,  the  assets aadlti- 
bilities  of  the  society  were  to  be  ascertsincil, 
and  the  surplus,  (being  the  profit  made  after 
providing  for  the  liabilities,)  diviclcd  in  the  pro- 
portions of  one-fifth  to  the  proprietors  wnA 
four-fifths  to  the  assured.  It  will  be  renesi- 
bered  that  the  fint  period  of  division  wu  it 
the  teriniiiation  of  ten  years  from  the  esublish- 
inent  of  the  Society,  but  that  the  present  difi- 
sion  embraces  a  period  of  only  seven  yean. 

"The  first  step  taken  by  the  directors,  vu 
to  compare  the  amount  of  premiunss  rcceivctl 
during  the  former  period  of  ten  year»,  with 
those  received  during  the  last  seven  yean ;  ss^ 
the  comparison  has  afforded  tbem  great  grati- 
fication, in  which  they  doubt  not  the  aisun4 
and  the  proprietors  will  participate,  vrheu  is* 
formed,  that  from  the  Society's  comraenre* 
ment  in  1823,  to  the  close  of  the  vear  1833, 
the  premiums  received  amounted  only  lo 
880,295/.,  averaging  88,029/.  per  auoum, 
whereas  those  received  during  the  last  teres 
years,  to  the  close  of  the  year  1840,  have 
amounted  to  1,399,066/.,  being  a  recdpt  of 
premiums  during  that  period  very  nearly  arer- 
aging  200,000/.  per  annum,  or  more  tbas 
doulde  the  annual  average  receipt  duriog  the 
former  period. 

"The  amount  of  premiums  actually  received 
during;  the  last  year  was  211,875/. 

"  1  Uc  nunib'jr  of  policies  issued,  during  t^ 
firsst  ten  yiars,  was  4735,  averaj^ing  /«^^ 
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473  policies.  Thd  niiniber  Iwoed  during  the 
last  seven  years  wst  4186,  shewinj?  an  annual 
aten^e  of  598  polii'tes.  The  number  actually 
inned  durinfr  the  latt  year  %va«  609.* 

'*  The  directors  next  proceeded  to  determine 
the  amount  of  the  assets  of  the  assurance 


fund  of  the  soch>ty»  ea  well  aa  the  amount  of 
its  lialiilitles,  at  the  close  of  the  vear  1840,  in 
order  to  arrive  at  the  amount  of  the  surplus 
which  Is  now  to  he  divided. 

*'  llie  result  of  this  hranch  of  the  investii^a- 
tioa  Is  as  follows : 


Anuvnee  Fund. 

At         0,   d.         Jt       #.   d. 
Total  assets  up  to  end  on  the  3 1  st  De cemlier,  1840 .......  1 ,658.796    2    6 

Total  estimated  liabilities  up  to  and  on  the  dlst  Dee.  1810  1,11 1, 159  17     1 

Leariojc  a  surplus  profit  of —    '     -  ■       547,636    6    4 

Which  surplus  lieiiif;  divided  accurdin)?  to  the  provisions  of 
the  deed  of  settlement,  will  give  to  the  proprietors 109,5i7    5  » i 

And  to  the  assured ^ jg438,109    0    3 

Cnarantee  Fltnd. 

Oothe3lstDecemher,l833,was 202,(145    8    6 

Add  the  one-fifth  of  the  present  surplus 109,527    5     1 

Milking  the  total  amount  of  the  guarantee  fund,  up  to  the 
Mst December,  1840... 311,572    13    7 


*'  It  maj  be  satisfactory  to  place  before  the 
meeting,  m  another  point  of  view,  the  compa- 
risoii  of  the  progress  of  the  establishment  dur« 
iog  the  first  ten  years^  and  the  last  seven  years. 
At  Ike  expiniiion  of  the  ten  years,  the  sum  of 
224,\S4L  was  appropriated  to  Uie  assured. 
For  the  last  seven  years,  the  sum  of  438,109/., 
being  nearly  double  of  the  former  amount,  has 
been  so  appropriated.  During  the  first  period 
of  tea  ycfirs,  the  sum  of  56,0^.  was  trans- 
ferred to  the  guarantee  fund,  and  for  the  last 
sevea  years  the  sum  so  tran»ferred  is  109,527/., 
also  being  nearly  double  of  the  former 
sinoant. 

'*l1ie  whole  of  the  funds  of  the  society  are 
iavested,  either  on  real  or  in  government  se- 
curities. The  real  securities  being  unexcep- 
tionable  mortgages,  and  the  government  secu- 
lities  being  either  perpetual  annuities,  annui- 
ties fur  terms  of  years^  or  Exchequer  bills. 

"  In  ascertaining  the  assets  of  the  society, 
(be  value  of  the  perpetual  annuities  has  been 
taken  at  their  cost  price,  and  not  at  the  market 
price  of  the  day  of  valuation,  for  the  reason 
IfWen  in  the  report  made  by  the  directors  to 
tbe  assured  and  proprietors  on  the  last  division 
of  surplus ;  vii.^-that,  from  tbe  investments 
taking  phM;e  At  nearly  eoually  distant  neriods, 
sod  in  sums  not  sudclenlv  or  grently  (lifferiug 
from  each  other,  and  in  like  manner,  the  sales 
being  somewhat  on  the  same  gradual  scale,  a 
fsirer  and  more  constant  average  valuation  of 
■tock  is  thus  derived  from  the  Society's  own 
experience,  in  its  purchases  and  sales. 

*'  When,  in  the  opinion  of  the  directors,  the 
market  price  of  the  perpetual  annuities  has 
exceeded  their  probable  niture  average  price, 
part  of  these  annuities  has  lieen  converted  into 
■unoities  for  terms  of  years ;  and  in  order  that 
income  might  not  be  mistaken  fur  capital, 

*  The  ti>tal  number  of  policies  which  re- 
roainrd  in  force  at  the  dose  of  the  year  1840, 
wasW20. 


these  annuities  have  undergone,  at  the  end  of 
each  year,  a  valuation  at  the  rates  of  Interest 
at  which  they  were  purchased,  and  the  annual 
deterioration  in  value,  from  lapse  of  time,  has 
been  regularly  written  off;  so  that,  at  the  end 
of  the  period  during  which  these  temporary 
annuities  are  to  be  received,  the  cash  coin  in  it 
value  opposite  to  their  entry  will  entirely 
vanish*  but  will  re-appear  in  those  securities 
in  which  the  annually  redeeming  part  of  these 
annuities  shall  have  been  re-invcsted ;  and  in- 
asmuch as  the  re-investments  have  hitherto 
been  made  at  an  average  price,  much  lower 
than  the  price  at  which  the  conversions  took 
place,  the  directors  have  made  a  profit  for  the 
society  by  these  transactions. 

"In  ascertaining  the  liabilities  of  the  society 
at  the  close  of  the  year  1840,  all  the  compu- 
tations have  been  made,  aa  before,  upon  pre- 
cisely the  same  elements  of  calculation,  as 
those  adopted  in  the  construction  of  the  tables 
of  the  society's  premiums :  ris.the  Northamp- 
ton table  of  mortality,  at  an  interest  of  3/« 
per  cent. 

'*The  Directors  held  out  to  the  society,  in 
their  report  of  1834,  the  prospect  that  this 
principle  of  calculation  would,  at  the  future 
periods  of  dirisions,  secure  progressive  ami 
satisfactorv  increments  of  divisilile  profits,  and 
they  are  happy  to  say,  that  experience  has 
fully  realizeu,  on  the  present  occasion,  those 
expectations. 

''The sum  of  438,109/.,  being  the  amount 
in  present  money  to  which  the  assured  are  on 
this  second  division  entitled,  has  been  con- 
verted into  the  equivalent  reversionary  sum  of 
704,781/.,  by  reason  of  its  being  only  payable 
at  the  death  of  the  parties ;  and  tliis  latter  in- 
creased sum  has  been  apportioned  amongst  the 
assured,  by  being  added  to  their  policies  in 
precbely  the  same  manner  as  on  the  former 
division,  due  regard  lieing  luid  to  tbe  date  of 
those  policies.  Those  who  have  partaken  in 
the  former  divlsioa  ore  now  ranked  as  of  seven 
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yenrs'  standingr,  battvUh  tbe  advantage  of  their 
increased  age  at  the  commencement  of  the 
last  period  of  seren  years,  and  with  the  profit 
on  -the  bonus  that  was  then  apportioned  to 
them ;  while  those  who  were  assured  prior  to 
the  last  division,  but  who  did  not  then  partici- 
pate, DOW  ranlc  as  of  eight,  nine,  or  ten  years' 
standing,  according  to  the  dates  of  their  poli- 
cies ;  and  those  %vbo  have  been  assnred  subse- 
quently to  the  year  1833,  and  prior  to  the  year 
1838,  will  participate  in  the  present  division 
according  to  the  dates  of  their  respective  po- 
licies. 

'/The  amount  of  the  reversionary  sum  or 
bonus  now  added  to  each  policy  will  be  com- 
municated to  the  assured  individually  with^as 
little  delay  as  possible. 

*'  In  the  mean  time,  however,  it  may  be  satis- 
factory to  the  meeting,  to  have  submitted  to 
them  the  following  scale  of  bontisesi  ■  from 
which  some  notion  may  be  formed  as  to  the 
amount  to  be  expec^ted  by  any  individual  with 
reference  to  his  own  particular  case. 

•*  Specimen  Table  of  the  Donueei^  In  even 
pounds,  added  to  policies  of  1000/.  each, 
%vhich  have  been  in  force  seventeen  year?* 
ending  31st  December,  1840,  including 
the  bonuses  added  on  the  former  division. 


Age  at 

Bonus. 

Commencement. 

£ 

20 

316 

25 

325 

30 

338 

35 

359 

40 

3yi 

45 

431 

60 

483 

65 

653 

60 

681 

66 

885 

'*  It  may  be  proper  to  add,  that  the  non- 
participators  on  the  present  occasion  will,  on 
the  next  division,  be  ranked  as  of  eight,  nine, 
or  ten  years'  standing,  according  to  the  dates 
of  their  policies. 

''  The  proprietors  have  been  informed,  that 
by  the  addition  now  made  to  the  guarantee 
ipund  of  tbe  one-fifth  of  the  present  division, 
that  fund  now  amounts  to  311,672/.;  the  di- 
rectors Uierefore  are  enabled  and  intend  to 
increase  the  annual  dividend  upon  their  shares 
to  26«.  per  share  (being  alter  the  rate  of  12^ 
per  cent,  upon  the  sum  originally  paid)  payable 
on  the  6th  April,  1842,  and  on  every  subse- 
quent 6tb  day  of  April,  until  the  next  division 
of  surplus. 

**  In  conclusion,  the  directors  have  only  to 
express  their  hope,  that  the  present  report 
may  be  as  satisfactory  to  the  assured  and  to 
the  proprietors  as  it  is  to  them  :  and,  that  the 
past  success  will  have  the  effect  of  stimulating 
the  zeal  of  every  proprietor,  and  oiF  every 
party  assured,  to  a  continuance  of  those  exer* 
tions,  wliich  have  led  to  the  signal  prosperity 
\ihich  the  Society  has  already  attained." 


UNITED  LAW  CLERKS'  60CIE1T 

Wb  have  deferred  noticing  the  Annual  Meet- 
ing  of  the  United  Law  Clerks'  Society,  whiii 
was  held  on  tbe  18th  Mav,  in  expectation  of 
being  able  to  collect  a  full  report  of  tbe  pro- 
ceedings of  the  day,  and  particularly  of  tbe 
speech  of  Sir  Frederick  Pollock,  who  kiodlj 
presided  on  the  occasion.  We  regret  to  fiod 
that  only  a  short  and  imperfect  report  of  kii 
address  has  been  preserved. '  Tlie  cordial  and 
eloquent  manner  m  which  Sir  Frederick  dis- 
charged the  duties  of  the  chair  afforded  much 
gratification  to  the  assembly. 

Our  readers  are  aware  that  tlie  sodetr  bu 
been  established  fur.  the  mutual  benefit  of  iiw 
clerks  generally,  and  that  its  benevolence  is 
not  limited  to  anv  particular  class  of  clerks 
but  extends  not  only  to  the  clerks  of  attornf  js, 
but  the  clerks  of  barristers,  special  pleaders, 
proctors,  conveyancers,  and  clerks  in  the  pub- 
lic law  offices.  It  is  supported  by  moutbly 
subscriptions  of  the  members,  and  by  tuIqo 
tary  donation's  from  the  bench,  the  bar»  ibe 
solicitors,  and  indeed  of  all  memben  of  tbe 
legal  profession  and  other  benevolent  persoo.s 
who  are  entitled  to  recommend  cases  of  dii- 
tress  on  becoming  donors.  The  primary  ob- 
jects in  view,  are  to  create  a  fund  for  (be 
maintenance  and  support  of  members  or  tbor 
wives,  during  sickness,  superannuation,  or  for 
the  support  of  the  surviving  family,  ebould 
death  deprive  them  of  their  parents.  It  is, 
moreover,  intended  to  obtain  situations  for 
members,  and  to  afford  relief  to  distressed  lav 
clerks  who  are  not  members  of  tbe  society. 

After  the  usual  toasts  the  Secretary  read 
the  Report,  announcing  that  the  society  had  a 
sum  amounting  to  35:^7/-  now  in  the  foodi; 
that  the  receipts  of  the  year  ending  April  1^1 
amounted  to  964/.,  and  the  expecses  to  495/.. 
and  that  the  funds  of  the  society  were  ia » 
promising  condition. 

Sir  Frederick  Pollock  then  rose  to  propose 
the  toast  of  the  evening — **  Prosperity  to  tbe 
United  Law  Clerks'  Society.'*  In  reminding 
the  members  of  the  legal  profession  of  (be 
high  character  which  they  had  obtained  for 
integrity  and  disinterestedness,  he  said  tbat 
one  of  Britain's  proudest  boasts  was  the  ioi- 
partial  manner  in  which  the  admin istratios  nf 
justice  was  carried  on  in  this  country.  He 
adverted  to  the  erroneous,  but  prevalent  im- 
pression, that  the  law  was  a  quarrelsome  pro* 
fession,"  but,  said  he,  if  we  quarrel  it  is  only 
amongst  ourselves.  We  settle  all  our  dispotei 
inter  not,  and  in  proof  of  our  being  a  aoitrd 
and  peaceful  profession,  I  have  only  to  look 
before  me,  when  I  see  nearly  four  boodred 
of  my  brethren  assembled  to  stretch  fortb 
the  hand  of  charity  to  sick,  distressed,  and 
helpless  colleagues.  I  find  that  I  have  for- 
gotten to  give  the  usual  toast  of  "  the  Arof 
and  Navy ;"  and .  a  wag  on  my  left  says  be 
supposes  the  reason  of  this  is,  that  we  wish  to 
keep  all  the  fighting  to  ourselves.  Ut  w^t 
our  best,  gentlemen,  to  dispel  this  iilnsioo. 
and  shew  the  world  that  our  profession  ^ 


Digitized  by 


Ljoogle 


United  UoD  Clerks'  Bockty.-^MisaUanea.^Lkl  0/Ifew  Puhlicatioag.  365 


yield  to  no  other  In  love  of  peace,  kindoess  and 
benevolcQce — let  us  show  by  our  numbers  and 
by  Che  mairnitude  of  our  subscriptions  to  the 
funds  of  this  society,  that  we  but  little  deserve 
the  stigma  which  has  been  cast  upon  us  by 
satirical  dramatists  and  others,  who  look  upon 
the  law  as  a  means  of  stirring  up  instead  of 
quelling  personal  animosities." 

He  divelt  upon  the  fidelity,  zeal  and  intelli- 
gence by  which  the  clerks  of  the  profession 
were  distinguished,  and  enlarged  on  the  influ- 
ence which  the  society  would  have  iu  raising 
the  character  of  that  numerous  and  essential 
class  to  which  the  members  of  the  society 
belonged. 

With  much  earnestness  he  urged  the  strong 
claims  which  the  society  had  upon  all  branches 
of  the  profession ;  and  in  reference  to  a  remark 
which  had  been  made  of  his  being  the  first 
member  of  the  bar  who  had  taken  the  chair  at 
these  annual  meetings,  he  said  that  he  had 
responded  to  the  call  so  soon  as  it  was  made, 
and  he  had  no  doubt  that  other  members  of 
the  bar  would  take  their  turn  with  the  solicitors 
in  presiding  on  future  occasions. 

The  meeting  was  also  addressed  by  Mr. 
Fo89  and  Mr.  Bigg,  the  trustees  of  the  funds 
of  the  society,  and  by  Mr.  Scadding,  and 
other  donors. 


MISCELLANEA. 


ANCIBNT  DEBD9. 

About  1380,  the  transfer  of  slaves  in  this 
country  was  effected  in  the  subjoined  laconic 

form.    *'  Know  all  men,  that  I  have  sold 

and  all  his  offspring  burn,  or  to  be  bom.'' 
**  Naiinum  meum  cum  toid  sequeld  sud  procreaid 
ei  procreanda." 

In  the  14th  and  I5th  centuries,  many  deeds 
of  personal  enfranchisement  bear  the  following 
preamble: — "Seeing  that  in  the  beginning 
God  made  all  by  nature  free,  and  that  after- 
wards  the  laiv  of  nations  placed  certain  of 
them  under  the  yoke  of  servitude,  we  think  it 
would  be  pious  and  meritorious  in  the  sight  of 
God  to  liberate  such  persons  to  us  subjected  in 
villanage,  and  to  tree  them  entirely  from  such 
services.  Know  therefore,  that  we  have  freed 
and  liberated  from  all  yoke  of  servitude  *«•— — 
our  knaves,  of  the  manor  of  ,  them  and 

their  children,  born  or  to  be  born.'* 

This  is  extracted  from  Thierry's  History  of 
the  Norman  Conquest,  pp.  288,  293.  The 
former  refers  to  Madox  Form.  Angl. 

It  is  remarkable,  that  at  the  present  day^  in 
many  of  the  manors  of  the  Bbhop  of  Durham, 
the  copyholders  are  admitted  to  hold  them  and 
their  sequels  in  right, 

RECORDS  IN  TUB  TOW£R  OF  LONDON, 

"The  earliest  records  now  extant  in  the 
Tower  are  the  Cartas  Antiquae,  the  Charter 
and  Oblata  Rolls  of  the  first  year  of  King 
John,  the  Liberate  Rolls  of  the  second  year, 
the  Patent  Rolls  of  the  third  year,  and  the 
Clause  or  Close  Rolls,  and  the  Fine  Rolls  of 


the  sixth  v6ar  of  King  John :  all  which  are 
Records  or  the  ("hancery. 

"These  records,  together  with  the  Returns 
of  the  Knights  and  Burgesses  to  Parliament, 
the  Petitions  and  Proceedings  in  Parliament, 
all  matters  relating  to  the  ^e  of  Rome,  the 
Rolls  of  Scotland,  Treaties  of  Peace  and  In- 
structions to  Ambassadors,  Inquisitions  post 
Mortem,  and  a  variety  of  other  instruments, 
forming  a  collection  of  memorials  of  great 
national  importance,  were,  at  the  early  periods 
noted  in  the  margin,  preserved  in  the  archives 
of  the  Court  of  Chancery  in  the  King's  Trea- 
suries. 

"The  records  of  the  King's  Courts  have 
been  termed  by  Parliament,  "  not  only  the  Re- 
cords of  the  King  and  Kingdom,  but  the  Evi- 
dence of  every  particular  Alan's  Right." 

"They  have  been  deemed  a  part  of  the 
king's  treasure. 

"  In  a  case  in  the  Year  Books  1 1  Edward  IV., 
respecting  the  office  of  Chamberiain  of  the 
Exchequer,  it  is  said,  "Cest  office  est  une 
grand  office,  car  il  gardera  le  treasour  del  Roy. 
s.  les  Recordes." 

"  So  in  the  recital  of  Queen  Elizabeth's  war- 
rant  to  the  then  Master  of  the  Rolls,  for  the 
removal  of  the  Records  of  Chancery  to  the 
Tower,  the  Queen  styled  them  "a  principal 
Membre  of  the  Threasure  belonging  to  Ourself, 
to  our  Corone  and  Realme." 

"  The  place  wherein  the  Records  of  Chan- 
cery were  reposited  at  the  Tower  was  called 
the  King's  Treasury. 

"The  repositories  wherein  the  records  of 
the  different  Courts  at  Westminster  bow  lie, 
are  to  this  day  called  the  Treasuries,  viz.  the 
King's  Bench  Treasury,  the  Common  Pleas 
Treasury,  and  the  Treasury  of  the  Receipt  of 
the  Exchequer. 

"The  Chancellor,  who  was  "Chef  de  la 
Chapele  le  Roy,'  sat  frequently  in  Chancery  in 
cliapels  and  cathedrals,  and  the  Records  of 
the  Court  of  Chancery  have  been  reposited 
either  in  chapels,  cathedrals,  or  the  Kinfi*a 
Treasuries."  * 


LIST  OF  NEW  PUBLICATIONS.    • 

Daniel's  Present  Practice  of  the  Court  of 
Chancery.    Vol.  3,  Part  I.    Price  lis. 

Williams'  Executors  and  Administrators. 
3d  edit.    Price  3/1  3*. 

Maugham's  Outlines  of  Common  Law 
Equity,  and  Bankruptcy.  2d  edit.  Vol.  1,  in 
two  Parts.    Price  6*.  each,  or  together  10* 

Macpherson'sLawoflnfanU.  Parti,  Price 
12*. 

Collins  on  the  Stamp  Laws.    Price  1/.  li. 

Rouse's  Practical  Man.  4th  edit.,  with  nu- 
merous additions.    Price  7#.  6d, 

Curtis's  Maritime  Law.    Price  1/.  Is, 

Rouse's  Manual  for  Election  Agents.  Price 
5*.  6d. 

Rouse's  Copyhold  Commutation  Act,  and 
Practice.    Price  7*. 

Wharton's  Police  Law  of  the  Metropolis.. 
Pi  ice  2s.  bound,  U.  6d,  sewed. 
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INCORPORATED  LAW  60CIETY. 

VBXBBR8  ADMITTBD. 

Edwin  Eddison,  Leeds. 

Henry  Smith  Lawford,  Draper's  HalL 

Charles  MoUoy,  8,  New  Square  Lincoln's 

Inn. 
William  Simmons,  Inner  Temple. 
James  Terrell,  Exeter. 
William  Edward  Tugwcll,  Deviics. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

27ik  Jnfy,  to  Wik  Augua.  1841,  Imihini^ 
siv:,  mih  date*  when  gazellcd. 

Ingram,  John  Richard,  Halifax,  Yurie.    Aug.  17. 
Pain,  John,  Dovor.    Aug.  13. 
Poole,  Joseph  Rascombe,}na.,  Bridgwater,  Somer- 
set.   July  30. 
Welby,  George  Augustas,  Nottingham.    July  30. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

Fhm  07 tk  July,  to  20M  Augmst,  184 1 ,  both  inekuitt, 
with  data  when  gazetted, 

Clarke,  Wtlliam  Lewton,  William  Clarke,  and 
Charles  Stewart  Clarke,  Bristol,  Attorneys, 
Solicitors,  and  Notaries  Public.    Aug.  6. 

Gore,  John  Brnwnrifre,  and  Daniel  Lewellin, 
Rolls  Chan-berSf  Chancery  Lane,  Attorne>' 
and  Solicitors.     Aug.  6. 

Dickinson,  John,  and  Francis  Ayerst,  Great  Tower 
Street,  London,  and  of  Jamaica  Place,  Lime- 
house,  Middlesex,  Attorneys.    Aug.  17. 

Hayward,  John,  and  Thomas  Braroe  Browne,  Dart- 
ford,  Kent,  and  Gray's  Inn  Square,  Attorneys 
and  Solicitors.    July  30. 

Luttly,  Beaumont  Charles,  John  Coles  Fonrdrinier, 
and  William  Adams  Morse,  Dyer's  Hall, Lon- 
don, Attorneys  and  Solicitors.    Aug.  17 

Shuttleworth, Richard,  John  Holgate,  and  William 
Roberts,  Rochdale,  Lancaster,  Attorneys  and 
Solicitors.    July  27. 

Simpson,  John,  and  Henry  Moor,  FnrnlvaVs  Inn, 
Holbom,  Attorneys  and  Solicitors.    Aug.  10. 

Smale,  Charles,  and  Harry  Arthur  Harrie,  Ride- 
ford,  Devon,  Attorneys,  SoUcitors,  and  Con- 
veyancers.   Aug.  13. 

Thompson,  George,  and  Edward  Creswell^  Maft^ 
■diester.  Attorneys,  Solicitors,  «nd  Ccmrey- 
ancers.    Aug.  13. 

BANKRUPTCIES  SUPERSEDED. 

JcVom  %7th  July,  to  20M  August,  1841,  loth  inclu- 
iftw,  with  data  when  gazetted, 

Evans,  George,  Llanboidy,  Carnarvon,  Draper. 
Aug.  20. 

Harlow,  John,  Macclesfield,  Chester,  Iroomonger. 
July  27: 


Irring,  George  Pocock,late  of^tockton-nfon-Tres 
Durham,  but  now  of  Rotherhtthe,  SorrrT, 
Ship  Builder.    Aug.  17. 

Lait,  William,  Newport,  Berkeley,  Gloocnter, 
Victualler.    Aug.  3. 

Latham,  John,  Balo,  near  Snaith,  York,  Seed 
Merchant  and  Farmer.    Aug.  3. 

Pickstock ,  Thomas,  Clement's  Lane,  London,  Mer- 
chant.   Aug.  13. 

Southall,  Richard,  jun.,  Birmingham,  FactDr. 
Aug.  20. 

Wetalar,  Alezasder,  and  Jalios  WetsUr,  Nottisf- 
ham,  Lace  Manufaclarers.    Aug.  6. 

Worsfold,  William,  Margaret  Street,  Csreiufiiii 
Siqnare,  and  of  WeUa  Mews,  Wells  Strtrt, 
Coach  Smith  and  Spring  Maker,  and  PUtBi 
Axle-tree  Maker.    Aug.  20. 


BANKRUPTS. 

F^mn  THa  JmJy^  to  20M  AuguMt,  1841 ,  both  imkm, 
wUk  daiee  when  gazetted. 

Armitai^e,  Samuel  Harrison,  Wakefield,  York,  aed 
Mattliew  Dodgson,  Manchester,  Mabtenuil 
Com  Factors.  AJUngtM  6l  Co.,  Bedfoni  Row ; 
Taytnt  &  Co.,  Wakefield.     Aug.  3. 

Anton,  George,  and  George  Duncan  MilcbrR, 
Com  Exchange,  Mark  Lams,  Loodoo,Cora 
Factors.  Catman,  Off.  Ass. ;  Amory  &  Co^ 
Throgmorton  Street.    Aug.  13. 

Atkinson,  Thomas,  Lancaster,  Draggist  sod  Gro- 
cer. Ritbhum  &  Co.,  Lancaster;  Jifoiiw* 
&  Co.,  Temple.    Aug.  17. 

Bradley,  Jonas,  Hndderafield,  York",  Irsa  Mer- 
chant, tratter  &  Co.,  Symond's  Ian,  Ch«- 
cery  Lane ;  Totaan,  Bradford.    Jaly  27. 

Biooks,  Joha,  Baptist  Mills,  Bristol,  British  Sngtr 
Manufacturer.  H^Me  &  Co.,  Bcdfoid  Rov; 
Messrs.  Bevanf  Bristol.    Aug.  10. 

Blood,  Michael,  North  Andley  Street,  Gnwtior 
Square,  SurgKon  and  Apothecary.  fTkUutn, 
Off.  Ass. ;  Milne  &  Co.,  Temple.    Aug.  20. 

Brett,  Robert,  Stoke  Bardotph,  Gedling,  }ioU^^^ 
ham.  Com  Factor.  Wttiiz  &  Co.,  Tokea- 
house  Yard;  ir<^#/ff/ir,  Grantham.    Auf.SO. 

Clemetson,  John,  Upper  TItames  Street,  Londoa; 
Grocer.  Whitmore,  Off.  Aas. ;  Saadp  k  Co, 
Serjeant's  Inn,  Fleet  Street.    July  30. 

Chadwick,  Samuel,  Ueywood,  Heap,  Lsacirte** 
Cotton  Spinner  and  Manu^ictnier.  Clerk 
&  Co.,  Uneoln's  Iad  Fielda;  OnrndSj  Birr. 
July  30. 

Care,  Thomas,  Jan.,  Lirerpool,  Merchant  lm* 
&  Co.,  Liverpool ;  HardiMty  &  Co.,  Cm» 
Mariboroogh  Street.    July  30. 

Chittenden,  Jeremiah,  Jnn.,  Three  Tiins  Coort, 
Sonthwark,  Surrey,  Hop  Factor.  AH^^ 
Co.,  New  Broad  Street    Aug.  5. 

Cross,  Coroelios,  Bristol,  Tea  Dealer,  freadh 
Saint  SwHbitt's  Lane }  Smitk,  Bristol.  Anf .  3. 

Clifton,  Henry,  Bath  Lodge,  WoicMler,  fVodPfj 
A^y«fe«&Co.,Woreester;  ^a/^.  New  BowrfU 
Court,  Lincoln's  Inn.    Amr.  13. 

Clanghton,  Nathaniel,  Dixon  Mill,  rescloD,TorK. 
Pulling  Miller.  JJa#/ye  A  Co.,  Chancery  L«»; 
Higham,  Brighouse,  near  Halifax.    hs%-  i'* 

CrotcheU,  James,  Stroud,  Gloucester,  Pswabfokr 
and  Clothes  Salesman.  Sheofr^en  A  Co.. 
Gray's  Ion  Square;  Herbert,  Fsinswick i of 
rariii,  Stroud.     Aug.  17. 

Casacubcrla,  Aune,  Mancheaer,  Mcrchsnt.  ^^rm 
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h  Co.,  BartlettV  BoiUillgi ;  NurrU,  Man- 
cbesler.    Aug.  17. 

Cookf,  Robert,  Great  George  Street,  Berinoodsey. 
Surrey,  Cooper.  Catman,  Off.  Ass.  (  yimceni 
&  Co.,  Temple.     Ang.  20. 

Debenham,  George  Bdward,  Bayham  Street  South, 
i4U]iden  Town,  Builder.  Whiimore^  OfT. 
Ass. ;  Manning  &  Co.^  Dyer's  Buildings, 
Holboro.    Aqg.  6. 

Darcy,  Jolin,  and  Richard  Dierden,  Sutton,  Lan- 
caster, Alkali  ManuAicturcrs.  Avrrit,  Liver- 
pool; Norri§  Sl  Co.,  Bartlctt's  Buildings. 
Aug.  17. 

Tnncan,  Angus,  and  Charies  Duncan,  Tokenbouse 
Yard,  London,  Merchants.  Jvkntcn,  Off.  Ass.  i 
Pmrktr^  8t.  Paurs  Church  Yard.    Aug.  20. 

Emery,  Edgar,  Islington  Green,  VictiuUer.  Gra^ 
ham,  Off«  Ass.}  GmU,  Basioghall  Street 
July  30. 

Ptrr,  llioaias,  Manchester,  Silk  Mamifactnrer. 
Jnkmon  &  Co.,  Temple ;  Bagahaw  &  Co.,  Man- 
chester.   Aug.  10. 

Ford,  Harris,  Manchester,  Linen  Draper.  7\tmer 
&  Co.,  Basing  Lane  $  Messrs.  Beuneti,  Man- 
-  Chester.    Aug.  10. 

Fofeter,  Ahrahnm,  Bridgwater,  Somerset,  Draper. 
JenkiMM  Si  Co.,  New  Inn )  Messrs.  ClarJke, 
BriMtol.    Aug.  13. 

Favcett,  William,  Manchester,  andofColne,  Lan- 
csstpF,  and  also  of  the  City  of  London,  Manu- 
farturer.  Hautnan,  Basing  Lane,  London ; 
Messrs.  Btnneii,  Manchester.     Aug.  17. 

Grslnx,  John,  Preston,  Lancaster,  Machine  Ma- 
ker. Maykew  &  Co.,  Carey  Street,  Lincoln's 
Inn ;  Blackkurst  &  Co.,  Preston.     July  27. 

Gdrney,  Henry,  Upper  Lisson  Street,  Lisson  Grove, 
VicHiaiJer*  fFJUtmortf  Off.  Ass. ;  Samyer, 
Bow  Lana,  Cheapside.    July  30. 

Greensvay,  Henry,  Bristol,  Painter,  Pliimher  and 
Glazier.  Mnkmson  &  Co.,  Temple  ;  Haber^ 
/eitf,  Bristol.    Aug.  6. 

Grsbum,  William,  Downham  Market,  Norfolk, 
Coal  Factor.  AMington  &  Co.,  Bedford 
Row  ;  Spurgean,  King's  Lynn  ;  Tuyior  6l  Co., 
Wakefield.     Ang.  6. 

Heap,  John,  jun.,  Manchester,  Merchant,  Com- 
mission Agent,  Calico  Printer,  and  Cotton 
Manufacturer.  Makinxon  &  Co.,  Temple; 
^thin$oH  Sl  Co.,  Manchester.    July  27. 

Ilaskayne,  William,  Liverpool,  Ship  Chandler. 
iMgkf  George  Street,  Mansion  House;  Lta* 
ther,  Liverpool.    July  27, 

Herrick,  Henry,  Prospect  Place,  Saint  George's 
Road,  Soutlfwark,  Victualler.  T\tr^uand, 
Off.  Ass.^  Sawyer i  Bow  LiMie,  Cbeapside. 
Jnly  30. 

H.arwood,  Alexander  Tliomas,  Streatham,  Surrey, 
Uidging-house  Keeper.  Ormkam,  Off.  Ass.  ; 
Maugkom  &  Co^  Chancery  Lane.    Aug.  6. 

Howaon,  Thomas,  Leeds,  York,  Grocer.  Battye 
ft  Co.,  Chancery  Lane;  Shackietcn,  Leeds. 
Aug.  17. 

Holman,  John,  Bnrleigh  Street,  Strand,  Victualler. 
Canaan,  Off.  Ass. ;  Caote  &  Co.,  Austin  Friars. 
Aug.  20. 

Jone*,  Richard  Tnanard,  Oxford,  Chemist  and 
Druggist.  PAil/fot  &  Co.,  Southampton  Street, 
Bloomabory ;  Bapkttr^w,  Oxford-    Aug.  6. 

Jennings,  William,  Bungay,  Suffolk,  Malt<)tcr  and 
Merchant.  Clarke  A  Co.,  Lincoln's  Inn 
Fields  ;  Mitrgitton  &  Co  ,  or  Stmih,  Bungay. 
Aug.  6. 

Jones,  Frederick,  City  Rornl,  Middlesex,  Draper. 
Cannon,  Off.  Ass. ;  Humpherys,  JJueen  Street, 
Cheap^de.    Aug.  17. 


Lloyd,  John«  and  WllUam  Lloyd,  Alherstone, 
Warwick,  Builders,  Upholsterers  and  Cabiiift 
Makers.  Hawkins  6l  Co.,  New  Boswell 
Court,  Carey  Street;  Power  &  Co.,  Ather- 
stone.    July  27. 

Llewellyn,  Llewellyn,  Aberdare,  Glamorgan,  Malt- 
ster. Savery  &  Co.,  Bristol  ;  fforuby  A  Co., 
Saint  Swithin's  Lane.    July  30. 

Last,  George,  Birmingham,  General  Merchant. 
t^mphtcii,  Birmingham ;  ^idttngioft  A.  Co., 
Bedford  Row.    Aug.  10. 

Losla,  William,  and  John  Losh,  Mancliester,  and 
of  the  city  of  Carlisle,  Calico  Printers.  jJb- 
bait  &  Co.,  Charlotte  Street,  Bedford  S<|iiare; 
Baimeli  6t  Ca,  Manchester.    Aug.  13. 

Lamport,  William  Henry,  Plymoiuh,  Devon,  Sil- 
versmith and  Jeweller.  WkUntarep  Off.  Ass. ; 
Uoydf  Cheapside.    Aug.  17» 

Lewis,  John  Frederick,  Ebley,  near  Stroud,  Glou- 
cester, Woollen  Cloth  Manufacturer.  Cmunam, 
Off.  Ass. ;  Venning  &  Co.,  Tokenhottse  Yard. 
Aug.  17. 

Lea,  James,  see.,  and  Thomas  Patrick,  Worcester, 
Butchers.  White  &  Co.,  Bedford  Row ; 
frnek  &  Co.,  Worcester.    Aug.  20. 

Mann,  Peter,  Leeds,  York,  Army  Contractor  and 
Maltster;  and  lately  of  Richmomi,  York, 
Brewer.  Smiihs'm  &  Co.,  Southampton  Build- 
ings, Chancery  Lane;  Ihtnning  &  Co.,  I4ceds. 
Aug.  3. 

Medley,  Henry,  and  William  Backhouse,  Leeds, 
York,  Oil  Merchants.  Lamhert,  Raymond 
Buildings,  Gray's  Inn ;  Snowilan  6l  Co.,  Leeds; 
or  SfnitA,  Leeds.    Aug.  17. 

Maybery,  Charles,  Earl's  Court,  Old  Brompton, 
Middlesex,  Board  ami  Lodging-house  Keeper, 
Apothecary,  Seller  of  Tincture  and  Brushes 
for  Teeth,  and  Scrivener.  Whiimare,  Off. 
Ass. ;  Pamm,  Temple  Chambers,  Fleet  Street.. 
Aug.  20. 

Nelson,  Horatio,  Pendleton,  Lancaster,  Provision 
Shopkeeper  and  Beerseller.  Suitom,  Man- 
chester ;  Miine  &  Co.,  Temple.    Aug.  10. 

Newham,  James,  and  George  Pearson,  Kyde,  h]e 
of  Wight,  Southampton,  Linen  Drapers. 
Hardwick  &  Co.,  Cateaton  Street  ;  Randall 
&  Co.,  Southampton.    Aug.  13. 

Newton,  George,  Martock,.  Somerset,  Builder; 
Cragg,  Harpur  Street,  Red  Lion  Square; 
Vining,  Yeovil.     A  ug.  1 3. 

Nutter,  Thomas,  Paul  Street^  Pinsbnry  Square, 
Brewer.  CoafMm,  Off.  Ass. ;  Taylnr  fi.  Co., 
Bedford  Row.    Aug.  17. 

Patterson,  James,  Cateaton  Street,  London, 
Warehouseman  and  Linen  Factor.  Whit- 
mtire.  Off.  Ass.;  Simpmn  &  Co,,  Austin 
Friars.    July  27. 

Porter,  Thomas,  Liverpool,  Egg  Merchant  und 
Fish  Dealer.  Comthwaiie,  Dean's  Court, 
Doctor's  Commons;  Cvmikwaite,  Liverpool. 
July  27. 

Pickstock,  Thomas,  Clement's  Lane,  London, 
Merchant.  Qrahaoi,  Off.  Ass. ;  Sa^pyer,  Bvw 
Lane,  Cheapside.    July  30. 

Pidgeon,  OrJando,  Shrewsbury,  Salop,  Tobacco- 
BwUfHawkim  &  Co.,  New  Uoswell  Court,  lin- 
coln's  Inn;  Edwards,  Shrewsbury.    July  30. 

Peart,  Robert,  Newark-upon-Trent,  Nottinghaui, 
Rope  Maker  and  Flax  Dresser.  Lee,  Ne^v- 
ark-upon-'l>ent ;  A/ilne  dc  Co.,  Temple. 
July  30. 

Radford,  Elizabeth  Caroline,  Joshua  Radford  and 
Joseph  Radford,  Mnnchester,  Ironfoundcrs 
and  Ironmongers.  Jakmnn  &  Co.,  TcmpK* ; 
Krrskaw,  Manchester.    Aug.  3, 
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Bobfnflon«  Leonard,  formerly  of  Guisbam,  York, 
Grazier,  and  now  of  Orley,  York,  Inn- 
keeper. HfiwAhu  &  Co.,  New  Boswell  Court, 
Lincoln's  Inn.     7\amer,  Orley.     Ang.  3. 

Stanley,  George,  Portland  Place,  Kensington, 
Middlesex,  and  of  Great  Winchester  Street, 
London,  afterwards  of  Gloucester  Street, 
Portman  Square,  Middlesex,  and  now  of 
Southampton,  Manufacturer  of  Bituminous 
Parement.  Turquandf  Off.  Ass.;  Lambert, 
Raymond  Buildings,  Gray's  Inn.    July  27. 

Sarson,  Benjamin,  Birmingham,  and  of  Dudley 
Port,  Stafford,  Ironmaster.  Chaplm,  Gray's 
Inn  Square ;  Riekardt^  Birmingham.  July  27. 

Sims,  DaTis,  Portsmouth  Place,  Lower  Kenning- 
ton  Lane,  Surrey,  Fish  Sauce  and  Pickle 
Dealer.  Cemnma,  Off.  Ass. ;  Field,  Pinchley, 
Middlesex.    July  30. 

Smith,  Thomas,  Preston,  Lancaster,  Flagger  and 
Slater.  Chester,  Staple  Inn;  Arwutrong  & 
Co.,  Preston.    July  30. 

Sowerby,  Judah,  Leeds,  York,  Victualler  and 
Innkeeper.  Naylor,  Leeds ;  Battle  &  Co., 
Chancery  Lane.    Aug.  6. 

Stubbs,  Frederick,  Caistor,  Lincoln,  Lrnen 
Draper  and  Grocer.  Hardwick  &  Co.,  Cat- 
eaton  Street ;  Marru  &  Co.,  Csiistor.   Aug.  6. 

Stocks,  Samuel,  sen.,  and  Samuel  Stocks,  jim., 
Heaton  Mersey,  Heaton  Norris,  Manchester, 
Manufacturers,  Bleachers,  and  Dyers.  Had' 
field,  Manchester ;  Johnson  &  Co.,  Temple. 
Aug.  6. 

Scholes,  Gto,  Barlow,  Loctock  Hall,  Lancaster, 
Muslin  Manufacturer.  Law^  Manchester; 
Adlington  &  Co.,  Bedford  Row.    Aug.  10. 

Smith,  James,  Thomas  Edgley,  and  Bryce  Smith, 
Manchester,  Scotch  and  Manchester  Ware- 
housemen, Hosiers  and  Lacemen.  Sale  St 
Co.,  Manchester;  Messrs.  Baxter,  Lincoln's 
Inn  Fields.    Aug.  IX 

Stuchfield,  Edward,  Church  Street,  Paddington 
Green,  Middlesex,  Horse  Dealer.  Whitniore, 
Off.  Ass. ;  Messrs.  Bicknell,  Manchester  Street. 
Aug.  17. 

Squibb,  Richard  Craddock,  East  Cowes,  Isle  of 
Wight,  Southampton,  Rope  Maker.  Lam' 
bert,  Raymond  Buildings,  Gray's  Inn ;  Heam, 
Newport,  Isle  of  Wight ;  or  HosAhu,  Gosport 
and  Portsmouth.     Aug.  20. 

Twisse,  James,  Manchester,  Power  Loom  Cloth 
Manufacturer.  Buwer  &  Co.,  Chancery  Lane  ; 
Rutsell,  Manchester.    July  30. 

Thomson,  Archibald,  Leadenball  Street,  London, 
Merchant.  Turquand,  Off.  Ass.;  Powys, 
Staple  Inn.    Aug.  6. 

Tagg,  Peter,  Tooley  Street,  Sonthwark,  Surrey. 
Slop  Seller  and  Corn  Merchant.  7\tr^fnand, 
Off.  Ass. ;  Pamther  &  Co.,  Fenchurcb  Street. 
Aug.  6. 

Taylor,  Thomas,  Royston,  Hertford,  Innkeeper. 
JVhitmore,  Off.  Ass. ;  Church,  Bedford  Row  ; 
Nash  &  Co.,  Royston.    Aug.  10. 

Thompson,  George,  South  Shields,  Durham,  Vic- 
tualler and  Ship  Owner.  Hodgson,  Broad 
Street  Buildings.  WUton  or  Wawn,  South 
Shields.    Aug.  13. 

Trapps,  Charles,  Abridge,  Lamboume,  Essex, 
Victualler.  Whilnwre,  Off.  Ass  ;  Ling  &  Co., 
Bloomsbury  Square.    Aug.  17. 

Timings,  Richard  Robertson,  Birmingham,  War- 
wick, Grocer.  Whitehch,  Aldermanbury ; 
Suehling,  Birmingham.     Ang.  20. 

Wardall,  Mary,  Carey  Street,  .Lodging-house 
Keeper.  Graham^  Off.  Ass.;  Webb,  Carey 
Street.    July  27. 


Woods,  James,  Roundhlll,  Lnaoaster,  Cattl« 
Jobber  and  Horse  Dealer.  Cragg,  Harp  or 
Street,  Red  Lion  Square ;  Robinson,  Black- 
burn.   July  27. 

White,  William,  and  Thomas  Broad,  Newport, 
Isle  of  Wight,  Wine  and  Brandv  Merchants, 
Dimmoch,  Size  Lane,  Bucklersbory ;  jiilen, 
Newport.    July  27. 

Wise,  Avshford,  Fordbouse,  Wolborongb,  Deron, 
Nicholas  Baker,  of  Newton  Budel,  High- 
week,  Deron  ;  and  William  Searle,  of  Totncs. 
Devon,  Bankers.  Pearce,  Newton  Abbott; 
Whiteway,  George  Street,  Mansion  House ; 
Church,  Bedford  Row.    July  30. 

Wright,  Samuel  Newell,  Woobnrn,  Bocks,  Paper 
Manufacturer.  Graham,  Off.  Asa.;  Smdtk^ 
Golden  Square.    Aug.  3. 

Wood,  Henry,  and  Alfred  Wood,  BanngkaU 
Street,  London,  Blackwell  Hall  Factors  and 
Dealers  in  Woollen  Clothes.  Whitmart,  Off. 
Ass. ;  Ga!e,  Basinghall  Street.  Ang.  6. 

Wise,  A>'shford,  Ford  House,  Wolboroagb,  Deron, 
William  Searle  Bentall,  Totnes,  Deron,  and 
Robert  Parwell,  of  Totnes,  Devon,  Bankers 
and  Money  Scriveners.  Edwarde,  Totnes; 
Froude  &  Co.,  Lincoln's  Inn  Fields.    Ang.  6. 

Warren,  John  Alexander,  and  John  Fordhan 
Taylor,  Little  Hermitage  Street,  Saint 
George's  in  the  East,  Ship  Chandlers.  Canmmn 
Off.  Ass. ;  Walton,  Wapping  Street.    Ai^.  10. 

Wilson,  Thomas,  Liverpool,  Fancy  Shawl  Dealer. 
Evans,  Liverpool ;  Oliver,  Old  Jewry.  Aug.  10. 

White,  Joseph,  Bast  Cowes,  Isle  of  Wight,  South- 
ampton.  Ship  Builder.  Lambert,  Raymond 
Buildings,  Gray's  Inn  ;  Hoshins,  Portinaoutb. 
Ang.  13. 

Wright,  Benjamin,  Coalbrookdale,  Madeley, 
.  Salop,  Draper  and  Grocer.  Bigg,  Sootb- 
ampton  Buildings,  Chancery  Lane ;  Potu, 
Iron-bridge,  Salop.    Aug.  17. 

Warburton,  Henry.  Hnrpurbcy,  Manchester, 
Joiner  and  Builder.  Johnson  &  Co.,  Temple  ; 
Messrs.  Wood,  Manchester.    Ang.  20. 


PRICES  OF  STOCKS. 

Tuesday,  Aug^24,lSil. 

Bank  Stock  div.  7  per  Cent. 1«8 

3  per  Cent.  Reduced     -.•••-8I4«i 

3  per  Cent  Consols  Annuities  -  •  •  -  8!»f  «  i 
3  per  Cent.  Annuities  1726  .  .  •  .  •  88 
3i  per  Cent.  Reduced  AnDQitief  -  -  •  99a8{ 
New  3i  per  Cent.  Annuities    -    •    -    •     9Bl«J 

New  5  per  Cent 116 

Long  Annuities,  expire  5  th  Jan.  1 860  -  12f  « 1 J 
Annuities  for  thirty  years,  expire  10th  October 

1859 1*1 

Ditto  5th  Jan.  1860      -    -  12  4^  a  { 

India  Stock  div.  lOf  per  Cent.  .  •  -  -  2«7 
Ditto  Bonds  3i  per  Cent.  -  -  -  -  3*.  a  6*.  pm. 
3  per  Cent.  Cons,  for  account  26th  Aug.  -  ^H 
Exchequer  Bills  1000/,  a  2^        -     15*.  •  17».  pm. 

Ditto        600/.       do»  -     I5#.al7*.p». 

Ditto  Small  do.  -    15j.al8»,p«. 
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SATURDAY,  SEPTEMBER  4,  1841. 


-^ *•  jjaod  ttinglB  id  not 

Pertioetf  et  neacire  malum  est,  agitamtik. 


HORAt. 


THE  *!fEW  MINISTRY. 


It  is  this  week  our  duty,  as  the  faithful 
chroniderB  of  all  legal  events,  to  record  that 
&  change  has  taken  plade  in  some  of  the 
Highett  offices  of  the  law.  Lord  Ck)ttenham 
w  eeased  to  be  Lord  Chancellor,  and  the 
GHneat  Seal  has  been  delivered  to  Lord 
Lyndhurst.  Sir  Thomas  Wilde  has  eeased 
to  be  Attorney  General,  and  if  there  had 
been  a  Solicitor  Oenenl,  he  also  would 
doubtless  have  retired.  At  the  time  that 
we  write  this,  we  believe  that  the  new  At- 
torney and  Solicitor  Generals  are  not  posi* 
tirely  appointed. 

There  is  a  wish,  we  uliderstandi  on  the 
put  of  the  new  Premier,  if  it  be  possible, 
to  reward  the  eminent  services  of  Sir  Wil- 
liam FoUett,  by  making  him  the  first  law 
officer  of  the  Crown ;  but  it  is  obvious 
that  if  this  were  done  to  the  prejudice 
of  Sir  Frederick  Pollock,  it  would  be  un* 
courteous  and  unjust.  If  haply,  there* 
foie,  a  vacancy  on  the  bench  were  oppor- 
tunely to  occur,  an  arrangement  might  be 
>nade  which  would  meet  the  justice  of  the 
CMC.  The  opportunity  may  be  also  given 
by  a  speedy  passing  of  the  Equity  Judges 
Bill,  and  this  does  not  appear  so  improbable. 
Mr.  Baron  Rolfe  might  be  induced  to  take 
p&e  of  these  judgeships,  and  a  vacancy  nught 
m  tius  way  be  made  for  Sir  Frederick  Pol. 
J^l^*  But  this  is  mere  speculation,  and  we 
believe  that  the  present  arrangement  will  be 
that  Sir  F.  Pollock  will  be  Attorney  and 
Sir  W.  Folktt  Solicitor  General. 

VOL.  xxa.— HO.  674, 


Another  vacancy  is  not  yet  filled  up,  thd 
Lord  Chancellorship  of  Ireland.  Is  Sir 
Edward-  Sugden  to  go  there,  or  will  he  take 
one  of  the  new  Equity  judgeships  ?  These 
are  questions  we  hear  on  all  sides,  but  which 
we  Cannot  answer. 

We  have  firom  the  commencement  of  this 
work  endeavoured  to  do  justice  to  the  com-^ 
manding  judicial  ability  dispkyed  by  Lord 
Lyndhurst.  As  the  champion  of  the  profes* 
sion,  he  has  also  no  mean  claim  to  its  grati- 
tude and  respect.  As  lawyers,  therefore^ 
we  hail  his  third  accession  to  the  woolsack 
with  pleasure.  Still,  however,  we  are  sure 
we  are  but  expressing  the  general  feeling  of 
all  parties  when  we  say,  that  it  is  greatly  to 
be  regretted  that  the  services  of  Lord  Cotten- 
ham  are  to  be  lost  to  the  pubHtf .  As  a  poli* 
tician  we  need  say  nothing  here  respecting 
him,  but  as  a  Judge,  his  services  have  been 
invaluable} --his  learning  Considerable,  his 
acuteness  vast,  his  patience  inexhaustible, 
his  power  of  disposing  of  business  unrivalled. 
If  his  political  career  has  not  been  brilliant, 
it  has  been  at  any  rate  unsullied  by  intrigue, 
— a  vice  to  which  Lord  Chancellors  are  pecu- 
liarly prone ;  -  and  in  judicial  eminence  he 
takes  his  stand  with  tlie  Nottmghams,  the 
Hardwiokes,  and  the  Grants. 

We  cannot  but  consider  tiigtwe  ai'e  now 
entering  upon  an  important  era  in  legal 
reform.  Our  present-  nuiifber  will  shttw; 
that  the  new  parliament  have  commeti6e'd 
very  busily  in  this  respect,  and  we  shall  be 
suprised  if  it  stops  here.  We  shall  shortly 
review  these  various  bills  which  in  whole  or 
in  part  wiU,  as  we  bdieve,  be  adopted  by 
the  new  administration. 
2B 
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RESPONSIBILITY  FOR  THE  ACTS 
OF  A  CO-EXECUTOR. 

The  rules  with  respect  to  one  executor  al- 
lowing another  to  misapply  the  assets  of 
the  testator,  may  here  be  stated.  If  one 
of  two  executors  or  administrators  impro- 
perly applies  the  trust  funds,  this  shall  not 
charge  his  companion,  if  the  latter  has  in 
no  way  contributed  to  it ;  for  the  testator's 
having  misplaced  his  confidence  in  one, 
shall  not  operate  to  the  prejudice  of  the 
other.*  Hence  an  executor  shall  not.  under 
ordinary  circumstances,  be  responsible  for 
the  assets  come  to  the  hands  of  his  co-exe- 
cutor.** 

But  where  by  any  act  done  by  one  exe- 
cutor, any  part  of  the  representative  estate 
comes  to  the  hands  of  his  co-executor,  the 
former  will  be  answerable  for  the  latter,  in 
the  same  manner  as  he  would  have  been 
for  a  stranger,  whom  he  had  entrusted  to 
receive  it.«  Where,  however,  an  executor 
is  merely  passive,  by  not  obstructing  his  co- 
executor  from  getting  the  assets  into  his 
possession,  the  former  is  not  responsible.** 
If,  however,  the  one  in  any  way  contributes 
to  enable  the  other  to  obtain  possession,  he 
is  answerable,  although  his  motive  be  inno- 
cent, unless  he  can  assign  a  sufficient  ex- 
cuse.® But  a  different  rule  obtains  in 
Courts  of  Equity  with  respect  to  trustees 
A  trustee  who  stands  by,  and  sees  a  breach 
of  trust  committed  by  his  co- trustee,  be- 
comes responsible  for  that  breach  of  trust. 
Thus,  where  a  testator  bequeathed  to  his 
partner,  and  one  Batkin,  his  personal  estate, 
Hpon  trust  to  invest  the  same  for  the  benefit 
of  his  wife  and  children,  both  the  executors 
proved  the  will,  and  the  surviving  partner 
retained  the  testator^s  monies  in  the  trade 
which  were  lost.  Batkin  took  no  active 
part  in  the  trusts,  but  was  cognizant  of  the 
breach  of  trust,  and  took  no  proceedings  to 
prevent  it ;  and  Lord  Langdale,  M.  R.,  held 
that  Batkin  was  responsible  for  the  conse- 
quences of  the  breach  of  trust  ;^  and  the 
same, learned  Judge  has  very  recently  laid 
down  some  principles  with  respect  to  execu- 
tors, which  deserve  attention.  Two  execu- 
tors were  directed,  after  making  some  annual 


•  Hargthi^e  v.  Milforthy  Cro.  Eliz.  318. 

b  Cro.  Eliz.  319;  2  Wms.  on  Exors.  1419, 
3d  edit.  ^^ 

c  2  Wins,  on  Exors.  M20. 

d  rjangfords,Giiscoyne,UVt%.^b;  Wms. 

on  Exora,  1420. 

^  ff»i^' 

i  Booth  V.  Booth,  1  Bcav.  125.    See  this 

case  fully  slated  18  L.  O,  386. 


payments,  to  invest  and  accumulate  the  sur- 
plus.    One  of  the  executors  received  the  di- 
vidends of  stock  for  several  years,  and  misap- 
plied them ;  it  did  not  appear  that  the  otiier 
executor  had  any  knowledge  thereof,  and 
Lord  Langdale  held  that  the  latter  was  not 
answerable  for  the  breach  of  trust ;  but  his 
Lordship  laid*  down  the  following  general 
principles  in  his  judgment  as  applicable  to 
executors.     "  There  can  be  no  doubt  that  if 
an  executor  knows  that  the  monies  received 
by  his  co-executor  are  not  applied  according 
to  the  trusts  of  the  will,  and  stands  by  and 
acquiesces  in  it,  without  doing  anything  on 
his  part  to  procure  the  due  execution  of  the 
trusts,  he  will  in  respect  of  that  negligence, 
be  himself  charged  with  the  loss ;  but  in 
cases  of  this  kind  it  is  always  to  be  observed 
that  the  testator  himself,  having  invested 
certain  persons  with  the  character  of  exe- 
cutors, has  trusted  them  to  the  extent  to 
which  the  law  allows  them  to  act  as  execa- 
tors ;  and  in  character  each  has  a  sepante 
right  of  receiving  and  of  giving  discharges 
for  the  property  of  the  testator.     In  this 
particular  case,  the  testator  having  money 
in  the  funds,  and  other  property  to  a  con- 
siderable amount,  directed  certain  annuities 
to  be  paid,  and  bequeathed  his  residuary 
estate  in  the  mode  stated.     Both  execotois 
proved  the  will,  and  thereupon  each  of  them 
became  entitled  to  receive  the  property.  One 
of  them  did  receive  the  property— the  din- 
dends  upon  the  stocks  and  funds  of  the 
other  personal  estate.     If  Mr.  Nixon  knew 
that  his  co-executor  was  misapplying  the 
monies  thus  received,  and  acquiesced  in  it, 
he  became  himself  liable ;  because  be  was  a 
witness  and  an  acquiescing  party  to  the 
misapplication  or  breach  of  trust ;  but  if  he 
was  not  aware  of  the  misapplication,  I  knov 
of  no  case  in  which  the  Court  has  gone  the 
length  of  saying  that  an    executor  shall 
be   held  personally  answerable  for  stand- 
ing by  and  permitting  his  co-executor  to  do 
that,  which,  for  an3rthing  he  knows  to  the 
contrary,  was  a  performance  of  the  trusts 
of  the  will.     In  this  case  it  is  dear  Mr. 
Nixon  must  have  known  there  was  stock  is 
the  funds.     He  might  have  known  that  tiie 
dividends  arising  finom  that  stock  werefr(»n 
time  to  time  received  by  Mr.  Mills;  know- 
ing that,  he  might,  nevertheless,  have  fidl 
reason  to  believe  that  they  were  duly  ap- 
plied, according  to  the  trusts  and  directH>Q8 
of  the  will,  in  satisfaction  of  the  annuities, 
or  of  the  rent  of  the  leasehold  estate  pos- 
sessed by  the  testator  at  his  death,  and  which 
was  payable  out  of  the  whole  estate.    Tbe 
argument  for  the  plaintiffs  proceeds  upon 
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this,  that  yoa  are  to  impute  to  Mr.  Nixon 
a  knowledge  of  all  that  he  mig^ht  have  known. 
"•^  '«  said  he  proved  the  will,  and  must 
therefore  nat«  known  its  c»ntent8,  and 
what  was  to  he  done  in  |n&r«uance  of  the 
trusts ;  this  is  a  presumption  which  I  think 
the  law  itself  will  draw,  and  he  must  there- 
fore he  taken  to  have  known  the  contents 
of  the  will.  Then  it  is  argued,  that  on  pro- 
ving the  will,  he  was  hound  to  make  a 
statement  upon  oath  respecting  the  value 
of  the  property,  and  therefore  became  ac- 
quainted with  the  particulars.  He  might 
have  had  some  knowledge  of  it  to  the  limited 
extent  which  can  be  known  on  such  occa- 
sions )  but  I  cannot  impute  to  him  a  know* 
ledge  of  the  «xact  state  or  amount  of  the 
property  or  of  the  claims  upon  it,  or  the 
clear  amount  of  the  balance  in  the  hands 
of  his  co-executor.  I  certainly  do  not  re- 
collect any  case,  in  which  the  principle  has 
been  carried  to  the  extent  to  which  it  has 
been  here  pressed ;  and  if  in  this  case  I 
were  to  charge  Mr.  Nixon  generally  with 
all  the  assets  received  by  his  co-executor, 
I  must  in  every  case  say,  that  an  executor 
who  does  not  personally  act,  and  who  having 
no  reason  to  suspect  any  misapplication  by 
his  co-executor,  permits  him  to  act  alone, 
18  liable  for  every  misapplication  committed 
by  his  co-executor;  I  do  not  think  I  can 
lay  down  any  such  rule." 

It  is  important  that  executors  should  bear 
in  mind  these  principles,  as  they  seem  to 
bear  somewhat  more  stringently  on  them 
than  those  laid  down  in  previous  decisions. 
It  has  been  frequently  laid  down,  that  a 
passive  executor,  although  cognizant  of  the 
acts  of  his  co-executor ;  was  not  responsible ; 
but,  according  to  this  decision,  the  question 
hinges  on  the  knowledge  of  the  co-executor 
of  the  act  of  his  companion* 


THE  NEW  CHANCERY  ORDERS. 

Thx  new  Orders  under  stats.  3  &  4  Vict, 
c.  94,  and  4  &  5  Vict.c.  52, poet,  376,  have 
at  length  appeared,  and  we  print  them  ver- 
hatim  in  a  subsequent  part  of  this  number. 
The  changes  which  they  will  effect  are  not 
80  extensive  as  was  anticipated.  Still  they 
will  make  alterations  in  many  parts  of 
the  present  system  of  practice  and  pleading, 
and  must  be  mastered  by  any  practitioner 
in  the  Court  of  Chancery.  It  is  to  be  ob- 
served, that  they  are  signed  only  by  the 
Lord  Chancellor,  and  the  Master  of  the 
^Us,  but  it  4oes  not  necessarily  follow  that 


they  have  not  the  approval  of  the  Vice 
Chnncpllor.  The  acts  empower  the  Lord 
Chancellor,  with  any  unc  of  the  other 
Equity  Judges,  to  make  the  necessary  or* 
ders. 


The  Orders  are  dated  the  26th  August, 
1841 ,  and  are  to  come  into  operation  on  the 
last  day  of  Michaelmas  Term  next. 

The  following  is  an  analysis  of  the  orders. 

Service  of  Notices,  S(C, 

The  1st,  2d,  Sd.  4th,  and  5th  sections 
provide  for  the  service  of  notices,  orders, 
warrants,  &c.,  at  the  place  of  business  of 
the  solicitor,  instead  of  the  Six  Clerks' 
Office,  and  for  this  purpose  a  solicitor's 
book  of  residence  is  to  be  kept.  Notices' 
may  also,  by  consent,  be  sent  by  the  post. 

Appearance. 

In  lieu  of  attaching  a  defendant  for  not 
appearing,  the  plaintiff,  after  the  time  has 
expired,  may  enter  an  appearance  for  him. 
This  is  similar  to  the  Common  Law  Prac- 
tice of  entering  an  appearance  "  according 
to  the  statute,"  ss.  7,  8.  See  also  section 
14. 

Enforcing  Orders, 

The  Orders  of  the  Court  are  to  be  obeyed, 
without  the  necessity  of  issuing  writs  to 
enforce  them.  This  alteration  is  effected 
by  sections  6,  10,  11,  12,  13. 

Persons  who  are  not  parties  to  a  cause, 
may  be  compelled  to  obey  orders,  or  may 
enfurce  them,  in  the  same  way  as  if  they 
were  parties  (s.  15.) 

Answers, 

On  a  return  by  the  Sheriff  of  non  est  in^ 
ventus  to  an  attachment,  for  not  answering, 
the  plaintiff  may  have  a  writ  of  sequestra- 
tion (s.  9). 

Defendants  are  only  to  answer  such  in- 
terrogatories in  a  bill  as  may  be  required, 
and  the  bill  ia  to  specify  the  interrogatories 
which  each  defendant  is  to  answer  (ss.  1 6, 
17,  18,  19). 

llie  time  for  answering,  &c.,  is  to  be  the 
same  in  country  causes  as  now  in  town 
causes  (s.  20). 

Pleadings. 

If  the  defendant  does  not  plead,  answer, 
or  demur,  the  plaintiff  may,  on  giving  no- 
tice,  proceed  as  if  the  defendant  had  tra- 
versed the  case  in  the  bill  (ss.  21,  2^). 

Where  no  account,  payment,  convey»- 
ance,  &c.,  is  required  from  a  party  to  a  9Uit» 
2B2 
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the  plaintiff  may  serve  him  with  the  bill, 
and  proceed  without  requirinc:  an  npp^ar 
ance  or  answer  (sa.  23,  24,  25.) 

Where  such  party  desires  that  the  suit 
lihould  proceed  in  the  ordinary  way,  he  shall 
be  liable  to  costs  (sa.  26,  27,  28). 

And  where  such  party  is  required  by  the 
plaintiff  to  answer,  the  plaintibQF  will  be  lia- 
ble to  costs  (s.  29). 

Where  a  demurrer  or  p)ea  is  overruled, 
the  plaintiff  may  proceed  under  s.  23,  with- 
out calling  for  an  answer  (s.  33).  See  also 
as  to  demurrers  and  pleas,  ss.  31  to  37,  in- 
elusive,  and  as  to  answering  in  part  and  not 
demurring,  s.  38. 

H'ant  of  Parties. 

I^rovisions  are  made  to  prevent  delay  on 
account  of  the  want  of  parties ;  see  sections 
89  and  40. 

In  suits  concerning  real  estates  and  wills, 
the  persons  beneficially  interested,  and  heirs 
M  law,  need  not  be  made  parties  (ss.  30, 
31). 

And,  by  Sw  32,  a  plaintiff  may  proceed 
against  one  of  several  parties,  where  the 
desttnd  \»  joint  and  several. 

Cross  Bills. 

Section  41  relates  to  the  costs  of  Cross 
bills,  which  are  to  be  in  the  discretion  of 
the  Court;  and  section  42  regulates  the 
leading  of  answers  to  Cross  Bills^ 


Evidence.— Decrees. 

Hie  4Bd  section  provides  for  proving  ex- 
hibits by  affidavits,  instead  of  vivd  voce  tes- 
timony. And  by  section  44  a  decree  is 
inade  absolute  in  the  first  instance,  if  the 
defendant  makes  default,  and  on  a  decree 
for  an  account  the  Master  is  to  state  what 
part  of  the  estate  is  outstanding  (s.  45). 

Creditors, 

By  the  4Cth  section  creditors  are  to  be 
entitled  to  4  per  cent,  after  the  costs  are 
satisfied  :  and  by  section  47  are  to  have  the 
costs  of  proving  their  debts. 

Shortening  Reports,  Bills,  Ac. 

The  Master's  reports  are  to  refer  to  affi- 
darits,  depositions,  &c.,  and  not  to  state  or 
recite  them  (s.  48). 

Bills  of  revivor  and  supplemental  are  not 
to  set  forth  the  statements  in  the  original 
suit  (s.  49).  And  petitions  for  rehearing 
are  not  to  state  the  proceedings  anterior  to 
the  decree,  &c«  (s.  50) » 

These  Rules,  Orders,  apd  Regulations, 


were  laid  before  the  House  ot  tjords  oo  die 
Q7xh.  August,  and  ordered  to  be  printed. 


oRz>Bn  oif  COURT.— 26/A  Augiut,  1841. 

The  Right  Honourable  Charles  Chrisiopktr 
Lord  Cotienham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  as- 
sistance of  the  Rigbt  Honourable  Henrif  L^rd 
Langdale,  Master  of  the  Rolls,  doth  hereby, 
in  pursuance  of  an  act  of  parhament,  passed 
in  the  4th  year  of  the  reign  of  her  present 
Majesty,  [e.  94,]  intituled  "An  Act  iw  fedli. 
tating  the  Administration  of  Jastiee  im  the 
Court  of  Chancery,''  and  of  an  act  passed  in 
the  fourth  and  fifth  years  of  the  reign  of  her 
present  Majesty,  [c.  52,»]  intitoled  "  An  Act  to 
amend  an  Act  of  the  Fourth  Year  of  her  pre- 
sent  Majesty,  intituled  *  An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,'"  order  and  direct  in  manner  fol> 
lowing:  that  is  ta  say,— » 

I.  That  there  sliall  forthwith  be  prepared  a 
proper  alphabetical  book  for  the  purposes 
after  mentioned,  and  that  such  book  shall  he 
csdled  the  solicitor's  book,  and  shall  be  pub- 
licly kept  at  the  office  of  the  Six  Clerks,  to 
be  there  inspected  without  fee  or  re^vanL 

II.  That  every  solicitor,  before  he  practise 
in  this  Court,  in  his  own  name  solely,  and  noc 
by  an  agent,  whose  name  shall  be  duly  entered 
ss  after  mentioned,  and  every  solicitor,  before 
he  practise  as  such  agent,  shall  caose  to  be 
entered  in  the  solicitor's  book,  in  alphabetical 
order,  his  name  and  place  of  business,  or  some 
other  proper  place  in  London,  Westminster, 
or  the  borougn  of  Southwark,  or  within  tiw> 
miles  of  Lincoln's  Inn  Hall,  where  he  may  be 
served  with  writs,  notices,  orders,  wainnts^ 
rules,  and  other  document^  proceediogs,  sad 
written  communications  in  causes  and  matters 
depending  in  this  Court ;  and  as  often  as  any 
such  solicitor  shall  change  his  place  oS  bosU 
ness  or  the  place  where  be  may  be  served  as 
aforesaid,  he  shall  cause  a  like  entry  thereof 
to  be  made  tn  the  solicitor's  book,  and  that 
the  above  mentioned  entries  shall  be  made  in 
such  book  by  the  said  Six  Clerks,  who  shall 
be  entitled  to  a  fee  of  one  shilling  for  every 
such  entry;  and  that  the  fund  arising  from 
such  payment  shall  l^e  applied,  in  the  first  in- 
stance, in  paying  the  expences  of  providinic 
and  keeping  such  book. 

111.  That  all  writs,  notices,  orders, wamnts, 
rules,  and  other  documents,  proceedings,  sad 
written  communications,  which  do  not  reqiure 
personal  service  upon  the  party  tu  be  affected 
thereby,  shall  be  deemed  suflSciently  served  if 
such  document,  or  a  copy  thereof,  as-  the  case 
may  be,  shall  be  left  at  the  place  lastly  mtere<l 
in  the  solicitor's  book  by  the  solicitor  of  ssrh 
party ;  and  if  any  solicitor  shall  acgiert  to 
cause  such  entry  to  be  made  in  the  souciti»r^ 
book  as  is  required  by  the  second  order,  thcfi 


a  See  this  last  Act,  p.  376,  post. 
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the  fixing  up  a  copy  of  any  saeh  writ,  notice, 
order,  warrant,  rule,  or  otlier  document,  pro.  j 
cfedinir,  or  written  communication  for  such 
solicitor  in  the  said  Six  Clerks*  Office,  sliall 
be  deemed  a  sufficient  service  on  him,  unless 
the  Court  ehall,  under  special  circumstances, 
thiok  fit  to  direct  otherwise. 

IV.  That  if  any  solicitor  shall  five  his  con- 
sent in  writing  that  the  service  of  all  or  any 
writs,  notices,  orders,  warrants,  rules,  or  other 
documents  may  be  made  upon  him  through 
the  Post-Oflice  or  otherwise,  such  service  shall 
be  deemed  sufficient  if  made  in  such  manner 
as  sQch  solicitor  shall  have  so  agreed  to  ac- 
cept; bat  it  shall  be  competent  for  any  solici- 
tor giving  such  consent,  at  any  time  to  revoke 
the  same  by  notice  in  writing. 

V.  lliat  no  person  shaU  be  allowed  to  appear 
or  act,  either  in  person,  by  solicitor  or  counsel, 
or  to  take  any  proceedings  whatever  in  this 
Conrt,  either  ns  plaintifiT,  defendant,  petitioner, 
respondent,  party  intervening,  or  otherwise, 
until  an  entry  of  the  name  of  his  solicitor  and 
his  solicitor's  agent,  if  there  be  one,  or  if  he 
act  in  person,  his  own  name  and  address  for 
servwe  shall  have  been  made  in  the  solicitor's 
book  at  the  office  of  the  Six  Clerks ;  but  if 
such  address  of  any  person  so  acting  in  person, 
shall  not  be  within  London,  Westminster,  or 
the  borough  of  South wark,  or  mthin  two  miles 
of  Lincoln's  Inn  Hall,  then  all  services  upon 
sorb  person  not  requiring  to  be  made  person- 
ally, shall  be  deemed  sufficient  if  a  copy  of  the 
writ,  notice,  order,  warrant,  rule,  or  other  do- 
cument to  be  served,  be  transmitted  to  him 
tbroDgfa  her  Majesty's  Post-Office,  to  such 
address  as  aforesaid. 

VI.  That  no  writ  of  attachment  with  procla- 
mations, nor  any  writ  of  rebellion,  be  hereafter 
issued  for  the  purpose  of  compelling  obedience 
to  any  process,  oraer,  or  decree  of  the  Court. 

VII.  That  no  order  shall  hereafter  be  made 
for  a  messenger,  or  for  the  serjeant-at-arms,  to 
take  the  body  of  the  defendant  for  the  purpose 
of  cowpdling  him  to  appear  to  the  bilL 

VIII.  That  if  the  defendant  being  duly 
served  with  a  iuhpeena  to  appear  to  and  an- 
swer the  bill,  shall  refuse  or  neglect  to  appear 
thereto,  the  phiintiff  shall,  after  the  expiration 
of  eight  days  from  such  service,  be  at  liberty 
to  apply  to  the  Court  for  leave  to  enter  an 
appearance  for  the  defendant.  And  the  Court, 
behig  satisfied  that  the  su6p€sna  has  been  duly 
served,  and  that  no  appearance  has  been  en- 
tered by  the  defendant,  may  give  such  leave 
accordingly;  and  that  thereupon  the  plaintiff 
mav  cause  an  appearance  to  be  entered  for  the 
defendant.  Ana  thereupon  such  further  pro- 
ceedings may  be  had  in  the  cause  as  if  the  de- 
fendant had  actually  appeared. 

IX.  That  upon  the  sheriff's  return,  noneit 
inventus,  to  an  attachment  issued  against  the' 
defendant  for  not  answering  the  bill,  and  upon 
affidavit  made  that  due  diligence  was  used  to' 
ascertain  where  such  defendant  was  at  the 
time  of  issuing  such  writ,  and  in  endeavouring 
to  apprehend  such  defendant  under  the  same ; 
and  that  the  person  suing  forth  such  writ  verily 
believed,  at  the  time  of  suing  forth  the  same. 


that  such  defendant  was  iii  the  coiintv  into 
wliich  such  writ  was  issued,  the  plaintiff  shd| 
be  entitled  to  a  writ  of  sequestration  In  the 
same  manner  that  he  is  now  entitled  to  such 
writ,  upon  the  like  return  made  by  the  serjeant- 
at-arms. 

X.  That  no  writ  of  execution,  nor  any  writ 
of  attachment  shall  hereafter  be  issued  for  the 
purpose  of  requiring  or  compelling  obedience 
to  any  order  or  decrae  of  the  High  Court  of 
Chancery  1  but  that  the  partj  required  by  any 
such  order  to  do  any  act,  shall,  upon  oeing 
duly  served  with  such  order,  be  held  boUnd  ta 
do  such  act  in  obedience  to  the  order. 

XI.  That  if  any  party  who  Is  by  an  order  or 
decree  ordered  to  pay  money,  or  do  any  other 
act  in  a  limited  time,  shall,  after  due  service 
of  such  order,  refuse  or  neglect  to  obey  the 
same  according  to  the  exigency  thereof,  the 
party  duly  prosecuting  such  order  shall,  at  the 
expiration  of  the  time  limited  for  the  perform- 
ance thereof,  be  entitled  to  an  order  for  a 
serjeant-at-arms,  and  snch  other  process  as  he 
hath  hitherto  been  entitled  to  upon  a  return, 
non  eit  ineeniui,  by  the  comndis^oners  named 
in  a  coramissk)n  of  rebellion  issued  for  non- 
performance of  a  decree  or  order. 

XII.  That  every  order  or  decree  requiring 
any  party  to  do  an  act  thereby  ordered,  shul 
state  the  time  after  service  of  the  decree  or 
order  within  which  the  act  is  to  be  done ;  and 
that  upon  the  copy  of  the  order,  which  shall 
be  served  upon  the  party  required  to  obey  the 
same,  there  shall  be  endorsed  a  memorandum, 
in  the  words,  or  to  the  effect  following;  eh, — 
"  If  you,  the  within  named  ^.  B,,  neglect  to 
perform  this  order  by  the  time  therein  limited^ 
yon  will  be  liable  to  be  arrested  by  the  serjeant- 
at-arms  attending  the  High  Conrt  of  Chan- 
cery ;  and  also  be  liable  to  have  your  estatea 
sequestered  for  the  purpose  of  compelling  you 
to  obey  the  same  order." 

XII I.  Thait  upon  due  service  of  a  decree  or 
order  for  delivery  of  possession,  and  upon 
proof  made  of  demena  and  refusal  to  obey 
such  order,  the  party  prosecuting  the  same 
shall  be  entitled  to  an  order  for  a  writ  of  as- 
sistance. 

XIV.  Thai  the  memorandum  at  the  foot  of 
the  iubpmna  to  appear  and  answer,  shall  here- 
after be  in  the  form  following ;  that  is  to  say-*? 
"  Appearances -are  to  be  entered  at  the  Six 
Clerks'  Office  in  Chancery  Lane,  Liondon,  and 
if  you  do  not  cause  your  appearance  to  be 
entered  within  the  time  limited  by  the  above 
writ,  the  plaintiff  will  be  at  liberty  to  enter  ai| 
appearance  for  you ;  and  you  will  be  subject 
to  an  attachment  and  the  other  consequences 
of  not  answering  the  plaintiff 's  bill,  if  you  do 
not  put  in  your  answer  thereto  within  the  time 
limited  by  the  General  Orders  of  the  Court 
for  that  purpose." 

XV.  That  every  person  n6t  bdttg  a  party  in 
any  cause,  who  kas  obtidned  ail  order,  or  iu 
whose  favour  an  order  shall  have  been  made, 
shall  be  entitled  to  enforce  obedience  to  such 
order  by  the  same  process  aa  if  he  were  a 
party  to  the  cause;  and  every  person,  not 
bc^ng  a  party  m  aity  cause  against  whom  obe- 
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dience  to  any  order  of  the  Court  may  be  en- 
forced, shall  be  liable  to  the  same  process  for 
enforcing  obedience  to  such  order  as  if  he  were 
a  party  to  the  cause. 

XVI.  That  a  defendant  shall  not  be  bound 
to  answer  any  statement  or  charge  in  the  bill, 
.Unless  specially  and  particularly  interrogated 
thereto ;  and  a  defendant  shall  not  be  bound 
to  answer  any  interrogatory  in  the  bill,  except 
those  interrogatories  which  such  defendant  is 
required  to  answer ;  and  where  a  defendant 
shall  answer  any  statement  or  charge  in  the 
bill,  to  which  he  is  not  interrogated  only  by 
stating  his  ignorance  of  the  matter  so  stated 
or  charged,  such  answer  shall  be  deemed  im- 
pertinent. 

XVII.  That  the  interrogatories  contained  in 
the  interrogating  part  of  the  bill,  shall  be 
divided  as  conveniently  as  may  be  from  each 
other,  and  numbered  consecutively,  I,  2,  3, 
&c.,  and  the  interrogatories  which  each  defen- 
dant is  required  to  answer,  shall  be  specified 
in  a  note  at  the  foot  of  the  bill,  in  the  form  or 
to  the  effect  following ;  that  is  to  say, — ''  The 
defendant  {A,  B.)  is  required  to  answer  the 
interrogatories  numbered  respectively  I,  2,  3, 
&c.,  and  the  office  copy  of  the  bill  taken  by 
each  defendant  shall  not  contain  any  interroga- 
tories except  those  which  such  defendant  is  so 
required  to  answer,  unless  such  defendant 
shall  require  to  be  furnished  with  a  copy  of 
the  whole  bill. 

XVIU.  That  the  note  at  the  foot  of  the  bill, 
specifying  the  interrogatories  which  each  de- 
fendant is  required  to  answer,  shall  be  con- 
sidered and  treated  as  part  uf  the  bill,  and  the 
addition  of  any  such  note  to  the  bill,  or  any 
alteration  in  or  addition  to  such  note  after  the 
bill  is  filed,  shall  be  considered  and  treated  bm 
an  amendment  of  the  b'*lL 

XIX.  That  instead  of  the  words  of  the  bill 
now  in  use  preceding  the  interrogating  part 
thereof,  and  beginning  with  the  words  '*  To 
the  end  therefore,"  there  shall  hereafter  be 
used  words  in  the  form  or  to  the  effect 
foUowing :  **  To  the  end,  therefore — That  tlie 
said  defendants  may,  if  they  can  show  why 
your  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  their  several  and  res- 
pective corporal  oaths,  and  according  to  the 
best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information  and 
belief,  fuU,  true,  direct  and  perfect  answer 
make  to  such  of  the  several  interrogatories 
hereinafter  numbered  and  set  forth  as  by  the 
note  hereunder  written,  they  are  respectively 
required  to  answer ;  that  is  to  say, — " 

1.  Whether.  &c. 

2.  Whether,  &c. 

XX.  That  a  defendant  in  a  country  cause 
shall  be  allowed  no  further  time  for  pleading, 
answering,  or  demurring  to  any  original  or 
supplemental  bill,  or  bill  of  revivor,  or  to  any 
amended  b-ll,  than  is  now  allowed  to  a  defen- 
dant in  a  town  cause. 

XX  f.  That  after  the  expiration  of  the  time 
allowed  to  a  defendant  to  plead,  answer,  or 
demur  (not  demurring  alone)  to  an  original 
bill,  if  the  defendant  shall  have  filed  no  plea. 


answer,  or  demurrer,  the  pla-nttff  shall  be  at 
liberty  to  file  a  note  at  the  Six  Clerks'  Office 
to  the  following  effect: — "The  plaintiff  in. 
tends  to  proceed  with  his  cause  as  if  the  defrs- 
dant  had  filed  an  answer,  traversing  the  caie 
made  by  the  bill^  and  the  plaintiff  had  replied 
to  such  answer,  and  served  a  subpirM  to  re- 
join." And  that  a  copy  of  such  note  shall  be 
servt'd  on  such  defendant  in  the  same  manDer 
as  a  subposna  to  rejoin  is  now  served,  and  ench 
note  when  filed  (a  copy  thereof  being  so  served), 
shall  have  the  same  effect  as  if  the  defendaat 
had  filed  an  answer,  traversing  the  whole  of 
the  bill,  and  the  plaintiff  had  filed  a  re|»licatioo 
to  such  answer,  and  served  vaubpteM  torejoiD. 
And  after  such  note  shall  have  been  so  filed, 
and  a  copy  served  as  aforesaid,  the  defendaBt 
shall  not  be  at  liberty  to  plead,  answer,  or 
demur  to  the  bill  without  the  special  leave  of 
the  Court. 

XXIJ.  That  a  plaintiff  shall  not  be  at  hlMSTtj 
to  file  a  note  under  the  twenty-fint  order, 
until  he  has  obtaint* d  an  order  of  the  Gout 
for  that  purpose,  which  order  shall  be  applied 
for  upon  motion,  without  notice,  and  shall  not 
be  made  unless  the  <  ourt  shsdl  be  satisfied 
that  the  defendant  has  been  served  with  a  »^ 
pcena  to  appear  and  answer  the  bill ;  and  thtt 
the  time  allowed  to  the  defendant  to  plead, 
answer,  or  demur,  (not  demurring  alone,}  has 
expired. 

aXIIJ.  That  where  no  account,  payment, 
conveyance,  or  other  direct  relief  is  sought 
against  a  partv  to  a  suit,  it  shall  not  be  neces- 
sary for  the  phintitf  to  require  such  partj,  not 
being  an  infant,  to  appear  to  and  answer  tbc 
bill.  But  the  plaintiff  shall  be  at  liberty  to 
serve  such  party,  not  being  an  iufaot,  with  a 
cop^r  of  the  bill,  whether  the  same  be  ao 
on^inal,  or  amended,  or  supplemental  bill, 
omitting  the  interrogating  part  thereof:  aad 
such  bill,  as  against  such  party,  shall  not  pra? 
a  Bubpana  to  appear  and  answer,  but  shall 
pray  that  such  party,  upon  being  served  with  a 
copv  of  the  bill,  may  be  bound  by  all  the  pro- 
ceedings in  the  cause.  But  this  order  is  not  to 
prevent  the  plaintiff  from  requiring  a  party 
against  whom  no  account,  payment,  couveyaoce. 
or  other  direct  relief  is  sought,  to  appear  to 
and  answer  the  bill,  or  from  prosecuting  th^ 
suit  against  such  party  in  the  ordinary  H-aj,  if 
he  shall  think  fit. 

XXIV.  That  where  a  plaintiff  shall  ser?ea 
defendant  with  a  copy  of  the  bill  under  the 
twenty-third  order,  he  shall  cause  a  memorao- 
dum  of  such  service,  and  of  the  timewhea 
such  service  was  made,  to  be  entered  in  the 
Six  Clerks'  Office,  first  obtaining  an  order  of  the 
Court  for  leave  to  make  such  entry,  which 
order  shall  be  obtained  upon  motion  witboot 
notice,  upon  the  Court  bemg  satisfied  of  a  copy 
of  the  bill  having  been  so  served,  and  of  the 
time  when  the  service  was  made. 

XXV.  That  where  a  defendant  shall  have 
been  served  with  a  copy  of  the  bill,  under  the 
twenty-third  order,  and  a  memorandum  of 
such  service  shall  have  been  duly  entered,  and 
such  defendant  shall  not  within  the  time  limit- 
ed l)y  the  practice  of  the  Court  for  that  pur- 
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pose,  enter  an  appearance  in  common  form 
or  a  special  appearance  under  the  twenty, 
serenth  order ;  the  plaintiff  shall  be  at  librrty 
tu  proceed  in  the  caude,  as  if  the  party  served 
with  a  copy  of  the  bill  were  not  a  party  there- 
to,  and  the  party  so  served  shall  be  bound  by 
all  the  proceedings  in  the  cause,  in  the  same 
manner  as  bf  be  had  appeared  to  and  answered 
the  bill. 

XXVI.  That  where  a  party  shall  be  served 
with  a  copy  of  the  bill  under  the  twenty-third 
order,  such  party,  if  he  desires  the  suit  to  be 
prosecuted  afain€t  himaelf  in  the  ordinary  way 
shall  be  entitled  to  have  it  so  prosecuted ;  and 
in  that  case  he  shall  enter  an  appearance  in 
the  common  form,  and  the  suit  shall  then  be 
prosecuted  against  him  in  the  ordinary  waj. 
Bat  the  costs  occasioned  thereby  shall  be  paid 
by  the  purtjr  so  appearing,  unless  the  Court 
shall  otherwise  dir<H^. 

XXVIL  That  where  a  party  shall  be  served 
with  a  copy  of  the  bill  under  the  twenty-third 
order,  ana  shall  desire  to  be  served  with  a 
notice  of  the  proceedings  in  the  cause,  (but  not 
othenvise  to  nave  the  same  prosecuted  against 
himself,)  he  shall  beat  liberty  to  enter  a  special 
appearance  under  the  foUowmg  form ;  (that  is 
to  say,)  "  A.  B,  appears  to  the  bill  for  the 
purpose  of  being  served  with  notice  of  all  pro- 
ceeoings  therein."  And  thereupon,  the  party 
entering  such  appearance  shall  be  entitled  to 
be  served  with  notice  of  all  proceedings  in  the 
cause,  and  to  appear  thereon.  But  the  costs 
occasioned  thereby  shall  be  paid  by  the  party 
entering  such  appearance,  unless  the  Court 
shall  otherwise  direct. 

XXVIII.  lliat  a  party  shall  not  be  at  liberty 
to  enter  such  special  appearance  under  the 
twenty-seventh  order,  after  the  time  limited 
by  die  practice  of  the  Court  for  appearing  to 
a  bill  in  the  ordinary  course,  without  first  ob« 
taining  an  order  of  the  Court  for  that  purpose ; 
8u«!h  order  to  be  obtained  on  notice  to  the 
plaintiff,  and  the  party  so  entering  such  special 
appearance,  shall  oe  bound  by  all  the  proceed- 
ings in  the  cause,  prior  to  such  special  appear- 
ance being  so  entered. 

XXIX.  That  where  no  account,  payment, 
conveyance,  or  other  relief  is  sought  against 
a  party,  but  the  plaintiff  shall  require  such 
party  to  appear  to  and  answer  the  bill,  the 
costs  occasioned  by  the  pliuntiff  having  re- 
quired such  party  so  to  appear  and  answer  the 
bill,  and  the  costs  of  all  proceedings  conse- 
quential thereon,  shall  be  paid  by  the  plaintiff, 
unless  the  Court  shall  otherwise  direct. 

XXX.  That  in  all  suits  concerning  real 
estate  which  is  vested  in  trustees  by  devise,  and 
such  trustees  are  competent  to  sell  and  give 
discharges  for  the  proceeds  of  the  sale,  and 
for  the  rents  and  profits  of  the  estate,  such 
trustees  shall  represent  the  persons  beneficially 
interested  in  the  estate  or  the  proceeds,  or  the 
rents  and  profits,  in  the  same  manner  and  to 
the  tame  extent,  as  the  executors  or  adminis- 
trators in  suits  concerning  personal  estate  re- 
present the  persons  beneficially  interested  in 
such  personal  estate ;  and  in  such  cases  it  shall 
m\  be  necessary  to  make  the  persons  bene- 


fici^illy  interested  in  such  real"  estate,  or  rents 
and  profits,  parties  to  the  suit.  But  the  Court 
may  upon  consideration  of  the  matter  on  the 
hearing,  if  it  shall  so  think  fit,  order  such  per- 
sons to  be  made  parties. 

XXXI.  That  in  suitit  to  execute  the  trusts 
of  a  will,  it  shall  not  be  necessary  to  make  the 
heir  at  law  a  purty ;  but  the  plaintiff  shall  be 
at  liberty  to  make  the  heir  at  law  a  party  where 
he  desires  to  have  the  will  established  against 
him. 

XXXII.  That  in  all  cases  in  which  the  plam- 
tiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sure- 
lies,  it  shall  not  be  necessary  to  bring  before 
the  Court,  as  parties  to  a  suit  concerning  such 
demand,  all  the  persons  liable  thereto ;  but  the 
plaintiff  may  proceed  against  one  or  more  of 
the  persons  severally  liable. 

XXXIII.  That  where  a  demurrer  or  plea  to 
the  whole  bill  shall  be  overruled,  the  plaintiff, 
if  he  does  not  require  an  answer,  shall  be  at 
liberty  immediately  to  file  his  note  in  manner 
directed  by  the  twenty-first  Order,  and  with  the 
same  effect,  unless  the  Court  shall,  upon  over- 
ruling such  demurrer  or  plea,  give  time  to  the 
defendant  to  plead,  answer,  or  demur ;  and  in 
such  case,  if  the  defendant  shall  file  no  plea, 
answer,  or  demurrer,  within  the  time  so  al- 
lowed by  the  Court,  the  plaintiff,  if  he  does  not 
require  an  answer,  shall,  on  the  expiration  of 
such  time,  be  at  liberty  to  file  such  note. 

XXXIV.  That  where  the  defendant  shall  file 
a  demurrer  to  the  whole  bill,  the  demurrer  shall 
be  held  sufticient,  and  the  plainiitf  be  held  to 
have  submitted  t'  ereto,  unless  the  plaintiff 
shall,  within  twelve  days  from  the  expiration 
of  the  time  allowed  to  the  defendant  for  filing 
such  demurrer,  cause  the  same  to  be  set  down 
for  argument :  and  where  the  demurrer  is  to 
part  of  the  bill,  the  demurrer  shall  be  held 
sufficient,  and  the  plaintiff  be  held  to  have  sub- 
mitted thereto,  unless  the  plaintiff  shall,  within 
three  weeks  from  the  expiration  of  the  tinie 
allowed  for  filing  such  last-mentioned  de- 
murrer, cause  the  same  to  be  set  down  for 
argument. 

XXXV.  That  where  the  defendant  shall  file 
a  plea  to  the  whole  or  part  of  a  bill,  the  plea 
shall  be  held  good  to  the  same  extent  and  for 
the  same  purposes  as  a  plea  allowed  upon  argu- 
ment, unless  the  plaintiff  shall,  within  three 
weeks  from  the  expiration  of  the  time  allowed 
for  filing  such  plea,  cause  the  same  to  be  set 
down  for  argument,  and  the  plaintiff  shall  be 
held  to  have  submitted  thereto. 

XXX  VJ.  That  no  demurrer  or  plea  shall  be 
held  bad  and  .overruled  upon  argument,  ouly 
because  such  demurrer  or  plea  shall  not  cover 
so  much  of  the  bill  as  it  might  by  law  have  ex* 
tended  to. 

XXXVII.  That  no  demurrer  or  plea  shall  be 
held  bad  and  overruled  upon  argument,  only 
because  the  answer  of  the  defendant  may  ex- 
tend to  some  part  of  the  same  matter  as  may 
be  covered  by  such  demurrer  or  plea. 

XXXVIIK  That  a  defendant  shall  be  at 
liberty  by  answer  to  decline  answering  any 
interrogatory  or  part  of  an  interrogatory^  from. 
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aoswerin^  which  he  might  have  protected  him- 
self  by  demurrer;  and  that  he  shall  be  at  liberty 
80  to  decline^  notwithBtaading  he  shall  answer 
other  parts  of  the  bill  from  which  he  might 
have  protected  himself  by  demurrer. 

XXXIX.  That  where  the  defendant  shall^  by 
his  answer,  suggest  that  the  bill  is  defective  for 
ivant  of  parties,  the  plaintiff  shall  be  at  liberty, 
within  fourteen  days  after  answer  filed,  to  set 
down  the  cause  for  argument  upon  that  objec- 
tion only ;  and  the  purpose  for  which  the  same 
is  so  set  down  shall  be  notified  by  an  entry,  to 
be  made  in  the  registrar's  book,  in  the  form  or 
to  the  effect  following ;  (that  is  to  say,)  "  Set 
down  upon  the  defendant's  objection  for  want 
of  parties ;"  and  that  where  the  plaintiff  shall 
not  so  set  down  his  cause,  but  shall  proceed 
therewith  to  a  hearing,  notwithstanding  an  ob- 

i*ection  for  want  of  parties  taken  by  the  answer, 
le  shall  not,  at  the  hearing  of  the  cause,  if  the 
defendant's  objection  shall  then  be  allowed,  be 
entitle^  as  of  course,  to  an  order  for  liberty  to 
pmend  his  bill  by  adding  parties ;  biit  the  Court, 
if  it  thinks  fit^  shall  be  at  liberty  to  dismiss  the 
hill. 

XL.  That  if  a  defendant  shall,  at  the  hearing 
of  a  cause,  object  that  a  suit  is  defective  for  want 
of  parlies  not  having  bjr  plea  or  answer  taken 
the  objection,  and  therein  specified  by  name  or 
description  the  parties  to  whom  the  objection 
apolies,  the  Court  (if  it  shall  think  fit)  shall  be 
at  liberty  to  mal^e  a  decree  saving  the  rights  of 
the  absent  parties. 

XLI.  That  where  a  defendant  in  equity  files 
It  cross  bill  against  the  plaintiff  in  equity  for 
discovery  only,  the  costs  of  such  bill,  and  of 
the  answer  thereto^  shall  be  in  the  discretion  of 
the  Court  at  the  hearing  of  the  original  caus& 

XLII.  That  where  a  defendant  in  eauity  files 
a  cross  bill  for  discovery  only  against  the  plain* 
tiffin  equity,  the  answer  to  such  cross  biU  may 
be  read  ana  used  by  the  party  filing  such  cross 
bill,  in  the  same  manner,  and  under  the  same 
restrictions,  as  the  anqwer  to  a  bUl  praying  re- 
lief may  now  be  read  and  used^ 

XLIII.  That  In  cases  in  which  any  exhibit 
may  by  the  present  practice  of  the  Court  be 
proved  vivd  voce  at  the  hearing  of  a  cause,  the 
0ame  may  be  proved  by  the  aflidavit  of  the  witr 
ness  who  would  be  competent  to  prove  the 
same  v\vd  voce  at  the  hearing. 

XLIV.  That  where  a  defendant  makes  de- 
fault at  the  hearing  of  a  cause,  the  decree  shall 
be  absolute  in  the  first  instance,  without  giving 
the  defendant  a  day  to  show  cause,  and  such 
decree  shall  have  the  same  force  and  effect  as 
if  the  same  had  been  a  decree  niti  in  the  first 
instance,  and  afterwards  made  absolute  in  de- 
fault of  cause  shQwn  by  thjc  defendant. 

XLV.  That  every  depree,  for  an  account  of 
the  personal  estate  of  a  testator  or  intestate 
shall  contaiq^a  direction  to  the  Master  to  in- 
quire and  state  to  the  Court  what  part^  0^  any) 
of  such  personal  ^tate  ^re  outstanding,  or  un- 
disposed of^  unless  the  JOqu^t  shall  otherwise 
direct. 

XLVI.  That  a  creditor,  wl^ose  debt  does 
not  carry  interest^  who  shall  come  in  and  es-^ 
IfiMish  the  sf^me  before  the  Af^astef,  under  a 


decree  or  order  io  a  suit,  shall  be  entitled  lo 
interest  upon  his  debt,  at  the  rate  of  4L  per 
cent,  from  the  date  of  the  decree,  out  of  anj 
assets  which  may  remain  after  satisfying  Um 
costs  of  the  suit,  the  debts  established,  and  the 
interest  of  such  debts  as  by  law  carry  In^ 
terest. 

XLVII.  That  a  creditor  who  has  come  in  and 
established  his  debt  before  the  Master  under  a 
decree  or  order  in  a  suit,  shall  be  entitled  to 
the  costs  of  so  establishing  his  debt^  and  the 
same  shall  be  taxed  by  the  Ma;iter,  and  added 
to  the  debt. 

XLVII  I.  That  in  the  reports  made  by  the 
Masters  of  the  Court,  no  part  of  any  state  of 
facts,  charge,  affidavit,  deposition,  examina* 
tion,  or  answer,  brought  m  or  us^  before 
them,  shall  be  stated  or  recited.  But  such 
state  of  facts,  charge,  affidavit,  deposidon,  ex- 
amination or  answer,  shall  be  identified,  spe- 
cified, and  referred  to,  so  as  to  ioforin  the 
Court  what  state  of  facts,  charge,  affidnvit,  de- 
position, examination,  or  answer,  were  so 
brought  in  or  used. 

XL IX.  That  it  shall  not  be  nepesxary  in  any 
bill  of  revivor,  or  supplemental  bill,  to  set  forth 
an^  of  the  statements  in  the  pleadings,  in  the 
original  suit,  unless  the  speclU  circumstances 
of  the  case  may  require  it. 

L.  That  in  any  petitioa  of  rehearing  of  any 
decree  or  order  made  by  any  judge  of  the 
Court,  it  shall  not  be  necessary  to  state  the 
proceedings  anterior  to  the  decree  or  order 
appealed  from,  or  sought  to  be  reheard. 

Ll.  That  the  foregoing  Orders  shall  take 
effect  as  to  all  suits,  whether  now  dependiug, 
or  hereafter  commenced,  on  the  Ust  d^v  of 
Michaelmas  Term,  one  thousand  eight  £ua» 
dred  und  fQrty-one. 

F.  R.  Bedwei^l, 

Registrar, 


CHANGES  IN  THE  LAW, 

IN  Ti|B  LAS7  SBSSION  OP  PAai*IAMKR?. 

No.  XIX. 


CQURT  OP  CUANCERYr 

4&  6  Vict.  c.  62. 

An  act  to  amend  an  act  of  the  fourth  f/ear  «/ 
her  pretent  Majesty,  intituled  an  act  fw 
faciiitating'  the  Administration  ofJuitke 
in  the  Court  of  Chanceru. 

{2\st  June,  1841.] 

1.34-4  yict.  c.  9^.  liefiealofS  ^  A  Fict, 
c,  94,  in  pari.  Rules,  <^.  tn  be  landing  fross 
the  tnaking  thereof,  unless  objected  to  bjf  i^e  r*te 
of  either  house  ^  parliament^  or  are  i jf/arW. 
— Whereas  by  an  apt  passed  in  the  fourth  year 
of  the  reign  of  her  present  Majesty,  intituled 
'*  An  Act  for  facilitating  the  Administntion  of 
Justice  in  the  Court  of  Chancerv,''  it  was  amoog 
other  things  enacted,  that  the  Lord  Chancellor 
with  the  advice  aud  consent  of  the  Master  of 
the  Rolls  and  the  Vice  Chancellor,  or  one  of 
them,  might  and  he  was  hereby   r«|oired. 


Digitized  by 


Google 


CktrngtB  in  the  LauK-^ConsoUdatian  and  Amendmeni  0/tke  Law  6f  Attomeyn.       tMI 


widiin  five  years  from  the  passing'  of  the  same 
act,  to  make  certain  rules,  orders,  and  regula- 
tions (with  reference  to  the  forms  and  mode 
of  proceeding  in  the  said  Court  of  (*hancery), 
and  othennse  as  therein  mentioned,  and  tbat 
all  such  mleSf  orders,  and  regulations  should 
be  Uud  before  both  houses  of  parliament,  if 
parliament  should  be  then  sitting,  immediately 
upon  the  making  and  issuing  the  same,  or  if 
parliament  should  not  be  sitting  then  within 
fire  days  after  the  next  meeting  thereof;  and 
that  no  such  rule,  order,  or  regulation  should 
have  eflfect  until  each    house  of  parliament 
fibould  have  actually  sat  thirty- six  days  after 
tlie  same  should  have  been   laid  before  each 
bouse  of  parliament  as  aforesaid;   and  that 
every    such    rule,    order,    or    regulation    so 
made  should  from  and  after  the  time  afore- 
said be  binding  and  obligatory  on  the  said 
court,  and  be  of  like  force  and  effect  as  if  the 
provisions  contained  therein  had  been  expressly 
enacted  bv  parliament,  unless  the  same  should 
by  vote  ot  either  house  of  parliament  be  ob- 
jected to:   And  whereas  no  rule,  order,  or 
regulation  hath  yet  been  made  under  the  said 
recited  act :  and  whereas  it  is  expedient  to  alter 
aad  amend  the  said  recited  act  in  manner 
herein-after  mentioned:   Be  it  therefore  en- 
acted by  the  Queen's  most  excellent  Majesty, 
by  and  with  the   advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  so  much  of  the 
said  recited  act  as  directs  tbat  no  such  rule, 
order,  or  regulation  as  aforesaid  shall  have 
effect  until  each  house  of  parliament  shall  have 
actually  sat  thirty-six  days  after  the  same  shall 
have  been  laid  before  each  house  of  parliament 
as  aforesaid,  shall,  from  and  after  the  passing 
of  this  act,  be  and  the  same  is  hereby  repealed  : 
and  tbat  every  such  rule,  order,  or  regulation 
made  in  pursuance  of  the  said  recited  act  shall 
from  and  after  the  time  in  tbat  behalf  to  be 
appointed  by  the  Lord  Chancellor,  with  such 
advice  and  consent  as  aforesaid,  and  if  no  time 
Bhall  be  so  appointed  then  from  and  after  the 
making  thereof,  be  binding  and  obligatory  on 
the  said  court,  and  be  of  like  force  and  effect 
as  if  the  provisions  therein  contained  bad  been 
expressly  enacted  by  parliament:    Provided 
ways,  tbat  if  either  of  the  houses  of  parlia- 
ment shall,  by  any  resolution  passed  at  any 
time  before  such  house  of  parliament  shall 
have  actually  sat  thirty-six  days   after  such 
JTJWs,  orders,  and  regulations  s&all  have  been 
laid  before  such  house  of  parliament,  resolve 
that  the  whole  or  any  part  of  such  rules,  orders, 
or  regulations  ought  not  to  continue  in  force, 
m  such  case  the  whole  or  such  part  thereof 
*?  ?"^l  be  so  included  in  such  resolution, 
MaU  from  and  after  such  resolution  cease  to 
ne  binding  and  obligatory  on  the  said  court: 
"ovHled  also,  that  no  such  rule,  order,  or 
regulation  as  aforesaid  shall  by  virtue  of  the 
^  .J^t  be  of  the  Uke  force  and  effect  as  if  the 
provisions  therein  contamed  bad  been  expressly 
enacted  by  parliament,  unless  the  same  shall 
J  expressed  to  be  made  in  pursuance  of  the 
«uaactand  of  this  act;  and  that  every  such 


rule,  order,  or  regulation  so  expressed  to  h« 
made  in  pursuance  of  the  said  act  and  of  this 
act,  which  shall  not  be  laid  before  both  houses 
of  parliament  within  the  thne  by  the  said  re- 
cited act  limited  for  that  purpose,  shall  from 
and  after  the  expiration  of^sucb  time  be  abso- 
lutely void  and  of  no  effect. 

2.  Interpretation  chuse, — And  be  it  enacted, 
tbat  in  the  construction  of  this  act  the  expres- 
sion "  Lord  Chancellor"  shall  mean  also  and 
include  the  Lord  Chancellor,  Lord  Keeper, 
and  Lords  Commissioners  fbr  the  custody  of 
the  Great  Seal  of  the  United  Kingdom  for  the 
time  being. 


CONSOLIDATION  and  AMENDMENT 
OF  THE  LAW  OF  ATl'ORNEYS. 

The  Master  of  the  Rolls  on  Mcmdaj  last 
introduced  a  bDl  into  the  House  of  Lords 
to  consolidate  and  amend  the  law  relating 
to  attorneys  and  solicitors  practising  in 
England  and  Wales,  When  it  is  considered 
that  there  are  no  less  than  sixty  statutes 
from  the  time  of  Henry  111.  to  the  pieseiit 
reign,  the  importance  and  necessity  of  this 
consolidation  and  amendment  are  apparent. 

llie  two  principal  acts  are  the  2  Geo.  2, 
c.  23,  and  22  Geo.  2,  c.  46  ;  but  there  are 
numerous  provisions  scattered  through  other 
statutes,  and  mixed  up  with  various  hetero- 
geneous subjects,  and  the  object  appeara  to 
be  to  collect  all  that  relates  to  the  profes- 
sion into  one  bill,  properly  digested  and 
arranged,  with  such  amendments  as  appear 
to  be  right  and  proper. 

We  are  not  able,  for  want  of  space,  to 
give  the  whole  of  the  bill  in  the  present 
number,  and  shall,  therefore,  submit  to  our 
readers,  an  analysis  of  its  provisions.  We 
have  added  references  to  the  previous  en- 
actments, BO  far  as  they  have  been  adopted 
on  the  present  occasion;  and  where  such 
references  are  not  made,,  the  clauses  are 
either  wholly  or  partially  new.  In  giving 
the  bill  in  future  numbers,  we  shall  from 
time  to  time  explain  the  reasons  and  objects 
of  the  new  enactments. 

The  following  is  an 

ANALYSIS  OP  THR  BILL. 

Repeal  of  former  acts,  or  pai  ts  of  acts,  as 
stated  in  schedule. 

No  person  to  act  as  an  attorney  or  solicitor, 
unless  admitted  and  enrolled,  2  0.2,  c.  23,  s.  1. 

No  person  to  be  admitted  an  attorney  or  so- 
licitor, unless  he  shall  have  served  a  clerkship 
of  five  years,  2  G.  2,  c.  23,  s.  6. 

No  attorney  shall  have  more  than  two  clerks 
at  one  time  (2  G.  2,  c.  23,  s.  16),  or  be  capable 
of  taking  a  clerk,  unless  he  shall  have  been  in 
practice  live  years. 

No  attorney  shall  take  or  retain  a  cjerk  after 
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discontinuing  business  (22  0.  2.  c.  46,  6.  7)> 
nor  whilst  clerk  to  anotiier.  Rule  Trinity, 
1791. 

Persons  hound  for  five  years  may  serve  one 
year  with  a  barrister  or  special  pleader,  and 
one  year  with  a  London  ai^ent,  1  &  2  G.  4, 
c.  48,  s.  2.    Rule  Trinity,  1 79 1 . 

Any  person  who  has  taken  a  degree  at  Ox- 
ford, Cauihridge,  Dublin,  Durham,  or  London, 
may  act  as  an  attorney  or  solicitor,  upon  hav- 
ing served  a  clerkship  of  three  years  (I  &  2 
G.  4,  c.  48,  8.  4  ;  1  Vict.  c.  66),  one  year  of 
which  ma^  be  served  with  the  London  agent. 

Affidavits  to  be  made  within  three  mouths 
of  execution  of  articles  (22  G.  2,  c.  46,  s.  3). 
If  affidavit  not  filed  within  three  months,  the 
service  to  reckon  from  day  of  filing  affidavit. 

Affidavit  to  be  produced  on  applying  for 
admission,  22  G.  2,  c.  46,  s.  4. 

Book  for  entering  names,  &c.  of  attorney 
and  clerk,  &c.  22  G.  2,  c.  46,  a.  6. 

How  clerks  to  be  employed,  22  G.  2»  c.  46, 

8.8. 

Clerks  whose  masters  have  died,  may  enter 
into  fresh  contracts  for  the  residue  of  their 
term,  22  G.  2,  c.  46,  s.  9. 

Clerks  before  admission  to  make  affidavit  of 
having  served,  22  G.  2,  c.  46,  s.  10. 

Persons  on  applying  for  admission  as  attor- 
neys to  be  exammed  as  to  fitness  and  capacity, 
2  G.  2,  c.  23,  8.  2. 

The  Judges  to  appoint  examiners. 

Couru  of  Equity  to  examine  solicitors, 
2  G.  2,  c.  23,  8.  4. 

The  Master  of  the  Rolls  may  appoint  ex- 
aminers. 

The  Master  of  the  Rolls  may  concur  with 
the  Judges  in  appointing  examiners. 

Attorneys  and  solicitors,  before  admission, 
to  take  oath,  2  G.  2,  c.  23,  ss.  1  &  13. 

The  names  of  attorneys  and  solicitors  to  be 
enrolled  in  alphabetical  order. 

Appointment  of  registrar  of  certificates. — 
Regulations  of  the  Judges. 

Attorneys  and  solicitors  to  apply  for  annual 
certificates. 

Declaration  to  be  signed  by  attorney,  part- 
ner, or  London  agent. 

Applications  to  be  entered  in  a  book  \  cer- 
tificate of  entry  to  be  issued. 

On  registrar's  refusal,  application  to  be  made 
to  the  Court  or  Judge. 

In  cases  of  neglect  to  take  out  a  certificate, 
an  application  to  be  made  to  the  Court  ur 
Judge. 

Persons  practising  without  certificate  in- 
capable of  recovering  fees. 

Stamping  certificates. 

Persons  duly  admitted  in  one  Court  capable 
of  practising  in  all  other  Courts  on  signing  the 
other  rolls,  I  Vict.  c.  66,  s.  4  ;  1  &  2  Vict, 
c.  46,  s.  3. 

Defects  in  the  service,  &c.  of  attorneys,  not 
to  disqualify  persons  who  hxve  served  them, 
6&6W.4,c.  11,8.  7. 

Applications  for  striking  attorneys  off  the 
roll  tor  defect  in  articles^  &c-,  to  be  made 
within  twelve  months  of  admission,  6  &  6  W.  4, 
<•.  11,8.8. 


Proviso  against  fraud. 

Fees  for  registering  articles  and  examioaiion 
and  admission,  and  for  entry  and  certificate 
(I  Vict.  c.  66,  s.  3),  stated  in  schedule. 

Increase  or  diminution  of  fees. 

Appropriation  of  fees. 

Attorneys  not  to  commence  or  defead  suits 
if  prisoners,  12  G.  2,  c.  13,  s.  9. 

Attorneys  not  to  act  as  agents  for  persons 
not  qualified,  &c.,  2  G.2,c.  23,  s.  17;  22  G.2, 
c.  46,  8. 11. 

Attorneys,  &c.  incapacitated  from  becoming 
justices  of  the  peace,  5  Geo.  2,  c.  18,  s.  2. 

Proviso  for  places  having  justices  by  charter, 
6  G.  2,  c.  18,  8.  4. 

Prohibiting  persons  not  enrolled,  from  saing 
out  writs,  &c.,  2  G.  2,  c.  23,  s.  24. 

Prohibiting  persons  unqualified,  from  acting 
in  county  courts,  12  G.  2,  c.  13,  s.  7. 

Attorneys  and  solicitors  not  to  cummcDce 
an  action  for  fees  till  one  month  after  the  de- 
livery of  their  bills,  2  G.  2,  c.  23,  s.  23.  Re- 
ference  of  bills  to  be  taxed. 

After  one  month  bills  to  be  taxed  subject  to 
conditions. 

Certificate  of  taxation  to  be  final ;  judgment 
may  be  entered. 

Allowance  of  set-oflT,  notwithstanding  lien 
of  attorney. 

Taxation  of  bills  after  payment. 

Attorneys  and  solicitors  enabled  to  take  se- 
curity for  costs. 

Persons  whose  peiiods  of  service  has  expired 
before  the  commencement  of  the  act,  but  who 
have  not  been  admitted,  may,  if  otherwise 
qualified,  be  admitted  under  this  act. 

To  what  clerks,  &c.  and  government  aolici- 
tors  the  act  not  to  extend,  2  G.  2,  c.  23.  s.  ^. 

Order  may  be  made  authorizing  attorneys 
to  administer  oaths. 

Meaning  of  certain  words  in  this  act. 

Act  may  be  altered. 

SELECTIONS 
FROM  CORRESPONDENCE. 

FOWBR  OF  ASSIGN EK8. 

To  the  Editor  of  the  Legal  Observer. 

Thb  22d  8.  of  1  &  2  \V.  4,  c.  66,  direcU  that 
"  the  proceeds  of  sale  of  all  the  estate  aini 
effects,  real  and  personal,  of  the  bankrupt,  shall 
in  enetycu^e  be  possessed  and  received  by  such 
ojiciat  assignee  alone,'*  How  then  can  a  snffici- 
eiit  receipt  for  the  purchase-money  be  givea 
to  the  purchaser  if  the  official  assignee  is  not 
made  a  parly  to  the  conveyance,  and  gives  a 
discharge  for  the  purchase-money  ?  la  the 
case  alluded  to,  (p.  202,  ante\  the  crediton' 
assignees  aione  received  the  money,  and  tilsMf 
gave  the  receipt,  which  the  act  saya  shall  be 
done  by  the  official  assignee  alone.  The  art 
requires  the  purchaser  to  pay  his  parcbsae- 
money  to  one  particular  person,  and  if  he  &ib 
to  do  that,  what  will  bo  the  consequence  to 
the  purchaser  but  having  to  repay  it  if  the  cre- 
ditors' assignees  (persons  wrongfully  receiviii< 
it)  misiipply  it  ?    The  proviso  of  the  2$d  s. 
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Diftttions  that  the  official  assit^nee  is  to  act 
triM  the  awicnee  chosen  by  the  creditors,  and 
the 26th  sec  vesu  the  real  estate  in  ihe  assignees 
for  the  ttoie  bcioK  by  virtue  of  their  appoint- 
ment, and  the  40th  sec.  states  that  "  all  the  real 
and  personid  estate  of  the  bankrupt  shall 
immediately  on  such  appointment  vett  in  such 
officifU  Mnffnetjointly  with  the  existin^c  [credi- 
tors*] assignees,  if  any,  in  like  manner,  as  i/ihe 
proceedings  in  thesaid  bankruptcy  had  orif^inally 
been  commenced  by  virtue  of  this  act,"  1 
think,  therefore,  it  is  quite  clear  that  the  offi- 
cial assii(nee  (although  prohibited  from  inter- 
fering with  the  time  and  manner  of  effecting 
the  sale  of  the  bankrupt's  estate  and  effects),  is 
a  necessary  party  to  the  conveyance  of  the  pro- 
perty, and  the  only  person  capable  of  receiving 
and  giving  a  receipt  for  the  purchase- money 
and  discharging  the  purchaser,  and  that  the 
conveyance,  without  his  concurrence,  renders 
the  title  defective.  R. 

BSPAIR  OF  PAR80NAGB  H0U8S. 

For  an  answer  to  the  question  put  by  a 
correspondent  at  p.  336,  as  to  whether  a  newly 
appointed  incumbent  can  oblige  the  executors 
of  his  predecessor  to  make  good  any  want  of 
repairs  in  a  dilapidated  parsonage  house,  in 
the  way  'of  papering  vj^A  painting,  I  beg  to 
refer  him  to  the  case  of  frise  against  Metcalf, 
10  B.  &  C.  299,  where  Mr.  Justice  Bayley,  in 
delivering  the  judgment  of  the  Court,  said, 
"  Upon  the  whole  we  are  of  opinion  the  in- 
cumbent was  bound  to  maintain  the  parsonage, 
and  also  the  chancel,  and  to  keep  them  in  good 
and  substantial  repair,  restoring  and  rebuild- 
ing, when  necessary,  according  to  the  original 
form,  without  addition  or  modern  improve- 
ment ;  and  that  he  was  not  bound  to  supply  or 
maintain  anvtbing  in  the  nature  of  ornament 
to  which  painting  (unless  necessary  to  preserve 
exposed  timbers  from  decay),  and  white  wash- 
ing and  papering  belong."  W.  £.  8. 

LOSS  OF  PROCBBDINOS  IN  BANKBCPTCr. 

The  proceedings  under  a  commission  of 
bankrupt  having  been  destroyed  by  fire,  and 
the  bankrupt  being  anxious  to  obtain  his  cer- 
tificate, 1  shall  esteem  it  a  favor  if  any  of  your 
readers  can  suggest  any  mode  by  which  it  may 
be  effected.  The  only  way  in  which  it  can  be 
shewn  what  the  amount  of  the  debts  proved 
were,  is  by  the  amount  of  the  dividend  which 
has  been  paid  under  the  bankruptcy. 

Civis  A. 

C08T8  OF  TBU6TBE,  BBIKO  A  80L1CIT0B. 

Considering  the  startling  decision  that  in 
a  case  where  one  member  of  a  legal  firm  is  a 
trustee  or  executor,  and  the  business  connected 
therewith  has  been  transacted  by  the  firm,  yet 
the^  are  only  entitled  to  money  out  of  pocket, 
it  18  important  in  every  instrument  under 
which  a  solicitor  is  to  act  the  part  of  a  trustee 
to  declare  that,  being  a  solicitor,  he  shall  be 
entitled  to  hu  professional  charges. 


DELAYS  IN  CIIAXCBRr. 

Delays  in  Chancery  have  long  been  pro- 
verbial. Many  cases,  however,  arise  where 
they  might  be  avoided,  and  much  expence 
saved.  I  more  especially  allude  to  cases 
wherein  a  single  point  arises  for  the  decision 
uf  the  Court,  anu  yet  the  Court  in  too  many 
cases  refuses  to  decide  the  point  until  there 
has  been  a  reference  to  the  Master  to  take 
accounts,  which  no  party  in  the  canse  wishes 
to  be  taken  in  the  Master's  office,  and  the 
taking  of  which  can  lead  to  no  possible  result 
as  regards  the  point  to  be  decided.  For  in- 
stance, in  a  case  wherein  the  only  question 
was  on  a  statement  of  facts  admitted  by  all 
parties,  whether  a  husband  had  reduced  into 
possession  a  legacy  left  to  his  mfe,  who  sur- 
vived him — why  could  not  such  a  simple  ques- 
tiou  have  been  decided  without  taking  the 
accounts,  nnd  a  reference  to  the  Master,  the 
expense  of  which  will  be  seriously  felt  by  the 
parties  interested.  Surely^  some  steps  should 
be  taken  to  remedy  so  crying  an  eviL 

Civis  A. 

ATT0RNBT*8  CBRTIFICATB  DUTY. 

It  appears  from  a  recent  number  of  the  Legal 
Observer,  which  I  regularly  receive,  that  the 
Stamp  Act  is  about  to  undergo  revision,  and 
if  so,  the  whole  energies  of  the  profession 
ought  to  be  brought  to  bear  upon  this  mat- 
ter in  preference  to  any  other  objectionable 
part  or  the  act.  The  certificate  duty  ought 
to  be  the  fir&t  thing  for  the  attorneys  to  look 
to :  other  things  the  Legislature  will  look  to» 
but  it  will  overlook  this  duty,  unless  the  pro- 
fession make  a  determined  push  for  its  discon- 
tinuance. The  Legal  Observer,  from  its  wide 
circulation,  can  do  much  to  assist  us  in  this 
matter.  An  Attorney. 


SUPERIOR  COURTS. 


tBitt  €imctllQt'ft  Court 

SEPARATE  C8B. — DIRECTION  FOR  MAINTE- 
NANCE.—PRACTICE. — COSTS. 

9rhere  property  is  bequeathed  to  a  married 
woman,  to  her  separate  use /or  life,  with  a 
power  of  directing  the  trustees  to  apply 
any  portion  of  the  income  fur  the  main* 
tenance  and  advancement  of  her  children, 
a  security  executed  by  her  upon  the  pro» 
petty,  if  at  all  available,  will  not  prevent  her 
from  subsequently  appointing  a  portion  of 
the  income  in  favor  of  the  children  ;  but 
such  appointment  must  be  made  previous  to 
the  filing  of  the  bill  for  carrying  it  into 
effect. 

Quaere  whether  the  incumbrancer,  or  even 
a  trustee  who  concurred  in  her  executing 
the  security,  will  be  entitled  to  costs /or 
appearing  on  a  petition  presented  on  behaff 
^fthe  chmren,  to  have  a  portion  of  the  in^ 
come  set  apart  for  their  benefit. 

The  plaintifFs  in  this  case  were  the  children 
of  Mr.  and  Mrs.  Dalmaine,  and  they  had  filtd 
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a  bill  for  the  puq)ose  of  having  certain  funds, 
bequeathed  to  them  after  the  death  of  their 
mother,  brought  into  Court  and  secured  for 
their  benefit.  These  funds  had>  pursuant  to 
an  order  obtained  for  the  purpose,  been  paid 
into  Court,  and  a  petition  had  since  been  pre* 
sented  on  their  behalf,  praying  that  the  divi- 
dends from  time  to  time  to  accrue  due  thereon, 
mif^ht  be  paid  to  their  mother,  she  under- 
taking to  apply  a  competent  part  thereof  for 
their  maintenance  and  support,  or  that  it  might 
be  referred  to  the  master  to  determine  what 
would  be  fit  and  proper  to  be  allowed  for  such 
purpose,  llie  petition  was  opposed  by  several 
of  the  defendants,  as  incumbrancers  and  repre- 
sentatives of  incumbrancers  to  whom  Mrs. 
Dalmune  had  assigned  her  interest ;  but  as- 
sented to  by  Mr8.DaJmaine,  who,  by  her  counsel, 
offered  to  give  any  direction  to  the  trustees 
that  might  be  necessary  for  effectuating  the 
wishes  of  the  plaintiffs. 

K^  Bruce  and  PrendergaBt^  for  the  plaintiffs, 
stated  that  the  object  of  the  present  applica- 
tion was  to  obtain  for  the  plaintiff's  that  benefit 
which  was  intended  for  them  by  the  testator. 
Difficulties  were  attempted  to  be  interposed 
by  certain  of  the  defendants  who  claimed  in 
respect  of  alleged  incumbrances  committed  by 
Mrs.  Dalmaine:  but  it  was  extremely  ques- 
tionable, whether  such  incumbrances  could 
be  in  any  manner  sustuned,  for  the  life-in- 
terest given  to  her  was  bequeathed  for  her 
separate  use,  without  the  power  of  anticipa- 
tion, so  that  the  only  security  she  could  dve 
was  upon  the  dividends  as  they  accrued  due, 
and  the  plaintiff*  's  interests  could  not  be  af- 
fected by  any  such  security.  The  will  con- 
tained an  express  direction  to  the  trustees 
after  the  decease  of  Mrs.  Dalmaine,  or  in  her 
lifetime,  with  her  consent,  to  apply  any  part  of 
the  dividends  and  interest  of  the  trust  property 
for  the  muntenance  and  advancement  of  the 
plaintiffs.  It  was  a  positive  trust,  no  discretion 
was  vested  in  the  trustees  after  a  direction  from 
the  mother,  and  this  she  was  willing  to  give. 

Girdlestone  and  ffaliett,  for  Mrs.  Dalmaine, 
assented  to  the  prayer  of  the  petition,  and 
offered  to  give  any  direction  the  court  might 
think  necessary. 

Richardt,  fTakefield,  Bethell,  Roupell,  G. 
Ruuell,  Jemmett,  and  Stmton,  for  the  several 
defendants  claiming  in  respect  of  the  incum- 
brances, submittea  that  there  was  nothing 
apparent  upon  any  proceeding  I  efore  the  Court 
to  warrant  the  making  an  order  upon  the 
petition.  Tlie  bill  merelv  prayed  that  the 
trusts  of  the  testator's  will  might  be  carried 
into  execution,  and  the  clear  residue  of  the 
testator's  estate  miglit  be  ascertained  :  that  a 
receiver  might,  if  necessary,  be  appointed,  and 
for  an  injunction  to  restrain  the  trustees  from 
parting  with  the  trust  funds ;  and  the  prayer  of 
the  petition  was,  that  the  dividends  might  be 
paid  to  Mrs.  Dalmaine,  she  undertaking  to 
maintain  the  plaintiffs  in  a  suitable  and  proper 
manner.  No  attempt  was  made  either  by  the 
bill  or  the  petition,  to  impeach  the  defendant's 
securities,  and  the  plaiutios  could  not  go  beyond 
their  record  and  seek  to  obtain  by  an  inter- 


locutory order,  that  which  could  not  be  obtamed 
even  at  the  hearing  of  the  cause.  At  the  time 
the  bill  was  filed,  the  plaintiffs  had  no  ia. 
terest  whatever,  for  their  mother  was  entitled 
to  the  dividends  for  life,  until  she  should  make 
a  direction  in  their  favor,  and  no  snch  direc 
tion  was  made  previous  to  the  filing  of  the  bill. 
They  cited  Ned6y  v.  AW6y,  4  MyC  &  Or.  dej. 

The  Fiee  Chancellor  stud  the  question  was, 
whether  if  a  direction  were  necessary,  luid  that 
were  given  subsequently  to  the  filing  of  the 
bill,  the  fact  ought  not  to  be  brought  before 
the  Court  bjr  supplemental  bill. 

/T.  Bruce  in  reply,  submitted  that  the  Erec- 
tion might  be  given  at  the  Bar,  and  thai  had 
been  done  here  by  Mrs.  Dalmsune  appearing 
by  her  counsel,  and  giving  it ;  but  even  if  that 
were  not  sufficient,  the  utmost  that  could  be 
required  was  a  supplemental  petition.  The 
fund  having  been  brought  into  Courl^  the  Court 
might  deal  with  it  in  the  manner  most  consis- 
tent with  the  rights  of  the  parties.  The  con- 
dition pf  the  defendants  was  most  opj^rcssire. 

The  Fice  Chancellor  said  the  difficulty  in 
making  an  order  was  in  point  of  form.  He  cer- 
tainly could  not  comprehend  what  light  the 
incumbrancers  had  to  the  annual  income ;  for 
unless  there  were  a  power,  a  married  woman 
could  pass  nothing,  and  here  there  was  an  ex- 
press clause  against  anticipation.  Mrs.  Dal- 
maine could,  therefore,  only  give  a  r^t  to  the 
dividends  as  they  became  due,  and  his  Honor 
said  he  could  not  sec  why  the  incumbrancers 
were  made  parties.  Unfortunately,  the  bill 
had  raised  a  question  as  to  the  incumbrancer^ 
having  a  right,  because  it  stated  that  certain 
parties  claimed,  &c. ;  and  the  petitioner  oddly 
stated  that  the  mother  was  entitled,  and  prayed 
that  the  dividends  might  be  paid  to  her.  The 
Cour^  could  only  make  an  order  to  the  extent 
of  any  direction  that  might  be  given  by  Mr. 
Dalmaine,  and  no  such  direction  appearing, 
the  petition  must  stand  over  for  the  parties  to 
take  such  proceeding  as  they  might  be  advised 
for  bringing  the  direction  cleany  before  the 
Court.  The  costs  shouhl  also  stand  over ;  for 
it  was  a  question  whether  the  incumbxanccrs 
had  any  interest,  and  whether  they  ought, 
therefore,  to  have  appeared;  and  with  regard 
to  the  trustee  under  the  will,  it  was  also  a 
question  whether  he  ought  to  have  permitted 
h<s  cestui  que  trust  to  throw  a  cloud  over  her 
life  interest. 

Dalmaine  v.  Dalmaine,  July  17th,  1S41. 

CONSTRUCTION  OF  WILL. — RXSIOCK. 

Where  the  retiduarp  estate  of  a  testutmr  u 
divided  by  him  into  enerai  ptnm,  mmd  « 
legacy  is  given  out  of  one  </'  smck  pmrtt, 
which  afterwards  becomes  It^fsed,  smck  le- 
gacff  does  not  sink  either  iuSo  the  general 
restdue,  or  the  portion   of  residue  fnm 
which  it  was  given,  but  devolves  t^ws  the 
newt  ofhin. 
The  biH  in  this  case  was  filed  by  the  childnra 
of  Charles  Lloyd,  a  deceased  son  of  the  testa- 
trix in  the  pleadings  named,  for  the  purpo^  of 
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davin^  the  rii^hts  of  the  parties  derlared,  and 
the  fuods  to  which  the  plajntiffs  were  eotitled 
secared  for  tbeir  benefit. 

llie  testatrix  by  her  will,  after  giving  certain 
specific  legacies,  directed  that  the  residue  of 
lier  propertv  should  be  divided  into  three  equal 
parts  or  shares,  and,  as  to  one  equd  part 
thereof,  she  gave  and  bequeathed  the  same  to 
ber  son  John  Lloyd,  absolutely ;  as  to  one 
otber  equal  third  pert,  to  John  Lloyd  and 
Thomas  Key,  upon  trust  to  pay  to  her  son 
Charles  Lloyd,  500/  within  six  months  after  her 
decease,  and,  at  to  the  residue  of  the  said  share, 
to  pay  the  interest  and  dividends  thereof  to 
her  said  son  Charles  for  life,  and,  after  his 
decease,  to  pav  and  divide  the  same  unto  and 
amonpt  the  cbildren  of  her  said  son  Charles 
equally;  and,  as  to  the  remaining  one^third 
part  or  share,  for  her  daughter  and  her  chil- 
dren. Charles  Uoyd  died  in  the  lifetime  of 
the  testatrix,  and  the  questions  were,  whether 
his  lency  la|i6ed  into  the  general  residue,  or 
into  the  particular  portion  of  residue  given  to 
hit  children,  or  whether  it  went  to  the  test*. 
trix's  next  of  kin. 

Pmfierton  and  A".  Parker,  contended  that  it 
was  quite  competent  for  a  testator  to  form  as 
maoy  residues  as  he  chose,  and  it  was  evident 
that,  in  this  case,  the  testatrix  intended  to  ^ive 
the  family  of  each  of  her  nephews  and  niece 
the  full  benefit  of  one-third  of  the  general  resi- 
due, and  it  could  not  be  eaid  that  because  she 
had  carved  one  of  these  shares  into  different 
interests  any  one  of  these  diflferent  interests 
ihould  devolve  upon  strangers  in  the  event 
of  its  Dot  becoming  vested  in  the  immediate 
object?  of  the  gift.  The  testatrix  had  cre- 
ated three  distinct  residues,  and  although  it 
mi;rbt  be  admitted  that  if  the  bequest  of  a 
portion  of  a  general  residue  failed,  it  would  go 
to  the  next  of  kin,  still,  if  it  were  a  legacy  taken 
out  of  a  separate  residue,  it  would,  in  the  event 
of  a  failure,  sink  into  that  from  wiuch  it  was 
taken. 

,  Rogert,  for  the  next  of  kin  of  the  testator,  in- 
suted  that  the  500/.  had  lapsed  for  their  benefit. 
The  case  was  precisely  similar  to  that  of  Skrym- 
««•  V.  Nwthcoie,^  where  a  legacy  was  given  to 
the  testator's  daughter  out  ota  moietv  of  resi- 
due given  to  his  son,  and  which  was  arterwards 
fcvolied  by  his  erasing  his  daughter's  name,  and 
|t  wu  held  that  the  testator  died  intestate  as 
to  the  revoked  legacy,  the  Master  of  the  Rolls 
observing  that  it  was  clear  on  the  authorities 
that  apart  of  the  residue  of  which  the  disposi- 
tjoo  fails  will  not  accrue  in  augmentation  of 
tlie  remaining  parts,  as  a  residue  of  residue; 
^t,  mitead  of  resuming  the  nature  of  re- 
>Kiue,  devolved  as  undisposed  of  i  that  residue 
meant  all  of  which  no  effectual  disposition  was 
^ade  bv  the  will,  other  than  the  residuary 
Clause;  but  when  the  disposition  of  the  residue 
™««  failed,  to  the  extent  to  which  it  failed 
joe  Will  was  inoperative.  So,  here,  the  legacy 
"|J^|.l''P«d,  was  undisposed  of,  for  there  was 
noaifference  between  a  revoked  and  a  lapsed 
'^cy  payable  out  of  residue. 


•  I  Swanst.  566. 


Pemberton^  in  reply,  denied  that  the  same 
rule  was  applicable  to  a  revoked  as  to  a  lapsed 
legacy,  for,  with  reg^ird  to  the  former,  the  tes- 
tator shewed  an  intention  of  dealing  with  it. 
but  the  latter  was  left  to  sink  into  the  corpui 
out  of  which  it  was  taken.  A  testator  migiit 
make  as  many  special  residues  as  he  pleased, 
and  lapsed  portk>tts  of  them  could  neither  be 
transferred  to  the  general  residue  nor  to  the 
next  of  kin. 

Tennaniy  for  several  of  the  legatees,  con- 
cnrred  with  the  ease  stated  ou  behalf  of  the 
plaintiffs. 

The  Master  of  the  Rolls  said  he  would  look 
into  the  case  of  Skrymsher  v.  Norihcote,  and 
give  judgment  on  a  future  day. 

July  22d. — His  Lordship  this  morning  de- 
livered judgment,  and  after  referring  to  the 
facts  of  the  case,  and  the  grounds  of  the  judg- 
ment in  Skrymeher  v.  Nwrthcote,  said  that  he 
could  see  no  difference  between  that  case  and 
the  present,  and  although  the  testatrix  here 
might  have  made  a  different  arrangement,  had 
her  attention  been  called  to  the  subject,  yet  not 
having  done  so,  his  Lordship  said  he  was  bound 
by  the  authority  of  that  case,  and  must  direct 
the  500/.  to  be  paid  to  tiie  next  of  kin. 

Uoyd  v.  Uoyd,  July  20th  and  22d,  1841. 

€iMttxCi  Benrg. 
[Before  the  four  Judges.] 

CONVICTION. — SVIDBNCB. 

Justices  who  have  drawn  up  an  informal  con* 
viction,  may,  after  it  has  been  returned  to 
the  clerk  of  the  peace,  but  before  it  has 
been  appealed  against,  draw  up  and  iub^ 
stitutefor  it  a  conviction  of  a  more  formal 
kind. 
•  But  where  Justices  had  returned  an  informal 
convittion,  which,  on  being  brought  before 
one  of  the  Judges  of  this  Court,  was  quashed 
for  defectiveness,  and  they  then  drew  up  a 
seconds  it  was  held  that  this  second  con^ 
viction,  which  was  perfectly  regular,  could 
not  be  given  in  evidence  by  them  in  an 
action  brought  against  them  by  the  person 
convicted, 

This  was  an  action  of  trespass  and  false  im- 
prisonment. The  plaintiff  was  a  person  who 
had  acted  as  a  pilot  on  the  river  Maiden,  and 
the  defendants  were  magistrates  of  the  county 
of  Essex.  An  information  had  been  laid 
against  the  plaintiff  under  the  statute  6  Geo, 
4,  c.  125,  s.  70,*  for  acting  as  a  pUot,  not  being 

s  By  which  it  is  provided  that  "  Every  per- 
son assuming  or  continuing  in  the  charge  or 
conduct  of  any  ship  or  vessel,  without  being 
a  duly  licensed  pilot,  or  without  being  duly 
licensed  to  act  as  a  pilot  within  the  limits  in 
which  such  ship  or  vessel  shall  actually  be,  or 
beyond  the  extent  of  his  qualification,  as  ex- 
pressed in  his  license>  after  any  pilot  duly 
licensed  and  qualified  to  act  in  the  premises 
shall  have  offered  to  take  charge  of  such  ship 
or  vessel,  shall  forfeit  for  every  such  offence 
a  sum  not  exceeding  50/.,  nor  less  than  20/.*' 
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duly  licensed,  and  the  defendant  had  convicted 
him  in  the  penalty  of  20/.,  imposed  by  the  act, 
and  in  the  event  of  non-payment  of  the  same, 
had  adjudited  that  he  should  lie  imprisoned 
for  the  space  uf  niL  calendar  months.  The 
sessions,  on  appeal,  confirmed  the  conviction. 
A  habeas  carpus  was  then  applied  for ;  and  the 
case  was,  on  the  return  to  the  habeas^  argued 
before  Mr.  Justice  Patieton,  who  decided  that 
the  conviction  must  be  quashed,  and  the  pri- 
soner dischars^ed.  The  convicting  justice  then 
drew  up  a  second  conviction,  which  was  en- 
tered of  recurd  at  the  sess^ions.  The  plaintiff 
brought  his  action  for  false  imprisonment,  and 
the  defendant  sought  to  justify  himself  under 
the  conviction.  The  cause  was  tried  before 
Lord  Chief  Justice  Tindai,  at  the  summer 
assizes  at  Chelmsford,  in  1B39,  when  this 
second  (which  was  a  proper  and  formal  con- 
viction), was  tenderea  in  evidence,  but  was 
rejected  by  the  learned  judge.  The  case  was 
then  left  by  his  lordship  to  the  jury,  and  they 
returned  a  verdict  for  the  plaintiff^damages, 
60/. 

Leave  was  reserved  to  enter  a  nonsuit ;  and 
a  rule  was  afterwards  obtained  for  that  pur- 
pose, on  the  ground  that  the  second  convic- 
tion being  a  good  conviction,  the  defendant 
was  entitled  to  have  it  received  in  evidence,  in 
justification  of  the  imprisonment  he  had  or- 
dered. 

In  Hilary  Term  last,  Mr.  Montagu  Chambers 
was  heard  to  show  cause  against  the  rule ;  and 
Mr.  AT.  SmUh  aud  Mr.  Boviil  appeared  in  sup. 
port  of  it. 

The  Court  took  time  to  consider  the  judg- 
ment, which  was  now  delivered  by 

Lord  Denpnan,  C.  J. — This  was  an  action 
of  trespass  and  false  imprisonment,  brought 
against  the  defendant,  who  acted  as  a  iustice  of 
the  peace  for  the  county  of  Essex  and  borough 
of  Maldon.  The  plea  was  Not  guilty.  The 
plaintiff  had  been  taken  before  a  magistrate, 
charged  under  the  provisions  of  the  6  Geo.  4, 
c.  125,  s.  70,  with  continuing  to  act  as  pilot 
on  board  a  certain  ship  or  vessel,  he  not  being 
duly  licensed  as  a  pilot,  after  a  person  duly 
licensed  as  a  pilot  had  offered  to  take  charge 
of  the  same.  The  plaintiff  was  convicted  on 
this  information,  ana  ordered  to  pay  a  penalty, 
or  be  imprisoned.  He  was  brought  up  by 
habeas  corpus  before  one  of  the  judges,  and 
discharged,  on  the  ground  that  the  con- 
conviction  was  bad,  as  it  did  not  shew  that  the 
offer  of  the  pilot  was  known  to  him  at  the 
time  of  the  alleged  offence.  On  the  trial  of 
the  cause  before  Lord  Chief  Justice  Tindai, 
at  the  summer  assizes  in  1839,  the  evidence 
shewed  that  there  had  been  an  original  convic- 
tion, which  had  afterwards  been  taken  away, 
and  that  a  second  conviction  had  been  placed 
on  record.  The  second  conviction  was  ten 
dered  in  evidence  and  rejected,  and  the  plain- 
tiff had  a  verdict,  with  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  the  second  convic- 
'tion,  which  Lord  Chief  Justice  Tindai  had 
rejected,  ought  to  have  been  received  in  evi- 
dence.  It  is  clear  that  the  first  conviction  was 


bad  upon  the  face  of  St,  for  it  did  not  sheir 
that  knowledge  on  the  part  of  the  person  com- 

Elained  against  which  was  necessary  to  make 
im  guilty  of  the  offence  charged  io  the  infor-  | 
mation.  We  agree  with  the  opinion  delirered  i 
by  my  brother  Patteson,  in  his  jadgment  io 
this  case,  when  it  was  before  him  on  the  h&ibeas  \ 
carpus.^  llie  pluntiff  here  appears  Io  have  | 
been  convicted  of  having  continued  in  charge 
of  the  vessel  after  the  offer  was  made»  from 
a  proper  pilot  to  go  on  board,  though  he 
is  not  shewn  to  have  been  in  char^  of  it 
when  the  offer  ivas  made,  nor  to  have  known 
of  that  offer.  It  is  therefore  consistent  %!rith 
all  that  is  alleged  in  the  conviction,  that  die 
offer  was  made  behind  the  back  of  the  captcia, 
and  never  came  to  his  knowledge.  Now  «e 
are  of  opinion  thit  the  facts  stated  oiig:bt  to 
shew  that  the  person  convicted  waa  really 
guilty  of  continuing  in  charge  of  the  ahip  after 
the  duly  licensed  pilot  had  formally  offered  to 
take  charge  of  it,  and  that  he  knew  of  socii 
offer.  The  allegations  in  the  conviction  do 
not  go  to  that  extent.  We  think,  therefore, 
that  the  first  conviction  was  defective  in  that 
respect ;  but  we  are  of  opinion  that  the  se. 
cond  conviction,  which  supplied  thia  defect, 
was  good  on  the  face  of  it,  and  if  it  could  have 
been  admitted  in  evidence,  would  hare  been 
an  answer  to  the  action.  The  only  qnestioi 
on  which  the  difEculty  in  the  case  arises,  is 
whether  the  second  conviction  was  admissible 
in  evidence.  It  is  clear  that  it  rests  with  tlx 
Justices  to  substitute  a  good  conviction  for 
one  that  is  bad  in  point  of  form.  The  King-  v. 
Barker, c  The  King  7,  Allen,^  Batten  r.C^resr* 
and  Gray  v.  Cookson,fv\\  shew  that  jaatices  are 
not  conclusively  bound  by  the  first  form  of  the 
conviction,  but  when  it  is  erroneotu  may  alter 
it,  provided  that  in  the  second  instance  the 
conviction  as  drawn  up  is  warranted  bj  the 
facts.K  S*lwood  v.  Mount  ^  was  cited,  to  shew 
that  it  was  not  too  late  to  amend  the  eoniit- 
tion.  There  the  magistrates  having  convicted 
a  party  under  the  Highway  Act,  drew  np  a 
conviction,  and  returned  it  to  the  clerk  of  the 
peace,  and  ou  an  action  being  brought  against 
them,  they  put  in  the  conviction  returned  to 
the  clerk  of  the  peace  (which  was  open  to 
some  objections),  and  also  another  eonvictioo, 
drawn  up  afterwards,  in  a  more  formal  shape ; 
and  this  latter  conviction  was  held  admiasihk, 
it  being  according  to  the  truth  and  facta  of  the 
case.  But  that  case  is  only  a  nisi  prhis  deci- 
sion, and  is  opposed  to  the  opinion  of  Lord 
Chief  Justice  Tindai  in  the  present  case.  Oa 
the  facts  of  this  case  we  think  that  tlie  fir«t 
conviction  must  be  taken  to  have  been  returned 
to  the  clerk  of  the  peace,  and  by  him  to  have 
been  filed  of  record  in  October,  1S37.  The 
counsel  for  the  plaintiff  say  that  the  convic* 
tion  must  be  taken  to  be  of  record  when  it  is 

t>  The  Queen  v.  Chancy,  6  Dowl.  P.  C.  28L 
0  i  East,  186.  <1 15  Eaat,  333. 

«  5  Dowl.  &  Ryl.  558.      1 16  East,  la 
s  But  see  Rogers  v.  Jones,  5  DowU  &  RjL 
268.  I 

^  9  Carr.  &  Payne,  76. 
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first  sij^ned,  and  that  bavin^  been  once  treated 
as  a  record »  it  cannot  afterwards  be  altered. 
But  admittinjn^  it  to  have  been  then  of  record, 
still  we  think  Uie  Jastices  inav  before  appeal 
alter  ir,  and  return  the  one  of  the  more  formal 
kind.  But  it  may  be  a  question,  whether  this 
alteration  can  be  made  in  any  thing  except  a 
matter  of  mere  formftlity.  As  a  general  rule, 
we  think  it  is  too  late  for  justices  to  draw  up  a 
second  conviction  after  the  first  has  been 
quashed.  We  are  therefore  of  opinion  that 
the  Lord  Chief  Justice  wss  right  in  refusing  to 
admit  the  second  conviction  in  evidence,  and 
the  rule  for  the  new  trial  must  therefore  be 
dischargeJ; 

Ckaneg  v.  Pagne,  T.  T.  1841.    Q.  B.  F.  J. 

<lurrn*iir  Bnic||  ^ractia  Caurt. 

APPOINTHBNT  OP  OVBRSEERS  UNDBR  64  G.  3, 
C.  91. — AOJOURNUBNT  OF  PETTY  SESSIONS. 

ne  appointment  of  overtfers    at  an  ad- 
journed pettp  sesnons,  the  orig  inal  seuione 
haolng  been  duly  held  under  the  64  G,  3, 
€,9\t  it  good,  although  the  adjournment 
day  is  beyond  fourteen  days  from  the  2bth 
March  mentioned  therein, 
R.  F,  Lee  moved  for  a  rule,  calling  upon 
the  defendants,  certain  justices  of  the  county 
of  Stafford,  to  shew  cause  why  a  writ  of  cer- 
tknari  should  not  be  granted  to  bring  up  an 
order  for  the  appointment  of  certain  overseers 
for  the  township  of  Ovecot  in  that  county.    It 
appeared,  that  the  necessary  notices  having 
been  given  on  the  31st  March,  certun  justices 
met  together  in  petty  sessions,  for  the  purpose 
of  appointing  the  officers  for  the  township  of 
Orecot.     Certain  of  the  officers  having  been 
appointed,  a  question  arose  with  regard  to  the 
eligibility  of  some  persons  who  were  proposed 
as  overseers,  and  the  magistrates  adjourned  the 
sessions  to  the  14th  AprQ.    One  of  the  magis- 
trates  conceiving  that' this  adjournment  was 
iBega],  by  reason  of  its  being  to  a  day  more  thsn 
fourteen  days  from  the  26th  March,  within 
which  time  the  appointment  should  be  made 
under  the  64  Geo.  3,  c.  91,  on  the  1st  April, 
appointed  two  overseers.     On  the  14th  April, 
the  adjourned  petty  sessions  were  held,  and  a 
new  appointment  was  made ;  the  object  of  the 
present  application  was  to  bring  up  the  second 
appointment,  with  a  view  to  its  being  quashed. 
Cressweii  and  Godson  now  shewed  cause. 
The  supposed  invalidity  of  the  second  appoint- 
ment arose  from  its  having  been  made  more 
than  fourteen  days  after  the  26th  March  :  but 
the  appointment  having  been  made  at  a  ses- 
sions duly  held  by  adjournment,  and  the  mat- 
ter having  been  before  the  Court  at  the  origi- 
nal sessions,  that    appointment  was  regular. 
The  justices  were  possessed  of  the  business, 
and  their  jurisdiction  attached.     Having  ad- 
journed it,  it  was  not  competent  for  any  other 
justices  to  interfere  to  make  any  appointment. 
/iejp  V.  Sainsbury,  4  T.  R.  451,  seemed  to  be 
decisive,  for  there  it  was  held  that  where  two 
sets  of  justices  have  a  concurrent  jurisdiction, 
and  one  of  them  appoints  a  meeting  to  grant 
ale-licence8»  their  jurisdiction  attaches,  so  as  to 


exclude  the  others  appointing  a  subsequent 
meeting :  but  they  may  all  meet  together  on 
the  first  day ;  but  if  after  such  appointment  one 
set  of  magistrates  meet  on  a  subsequent  dav, 
and  grant  other  licences,  that  proceeding  b 
illegal,  and  the  subject  of  an  indictment. 

R.  F,  Lee  and  fFhitmore,  in  snppurt  of  the 
rule.  The  appointment  of  the  Ist  April  was 
rendered  valid  by  its  priority,  and  the  fact  of 
the  lapse  of  more  than  fourteen  days  from  the 
26th  March  rendered  the  appointment  of  the 
14th  April  invalid.  In  Rejf  v.  Sainsbury,  an 
actual  decision  had  been  pronounced  by  tlie 
magistrates  before  whom  the  matter  came; 
but  that  was  not  the  case  here.  Tlie  case  of 
Re^t  v.  The  /nhabftanti  of  Great  A/arlotr,  2 
East,  244,  decided  that  after  an  appointment 
of  overseers  for  a  parish  by  the  m^istrates  at 
one  meeting  they  were  /uncii  ogicto ;  and  no 
other  magistrates  could  afterwards  upon  the 
claim  of  one  of  the  persons  so  appointed 
to  be  exempt,  appoint  another  in  his  place ; 
but  the  party  most  appeal  to  the  sessions,  and 
get  his  discharge.  Rex  v.  The  Overseert  of 
BridgirateTy  1  Cowper,  139,  supported  that 
view.  The  law  was  clearly  laid  down  in  I 
Nolan's  Poor  Laws,  p.  66,  ed.  4,  to  the  same 
effect. 

Coleridge,  J. — One  question  in  this  case  \s, 
whether  the  appointment  of  the  1 4th  April  %vas 
a  valid  appointment.    I  think  I  am  bound  to 
decide  that  question  first.    It  may  be  urged 
that  the  first  appointment  being  made,  the 
second  is  made  out  of  time.    I  do  not  think 
that  pro])osition  can  be  sustuned.    Although 
the  appointment  b  required  to  be  made  by  the 
64  G.  3,  c.  91,  within  fourteen  days  after  the 
26th  March,  ^et  the  general  rule  is,  that  where 
such  a  provision  is  introduced,  unless  there 
are  negative  words  in  the  statute  providing  that 
the  appointment  shall  not  take  place  afterwards^ 
such  a  provision  b  to  be  as  directory.     That 
was  the  construction  put  upon  the  43  Eliz.» 
and  writs  of  mandamus  having  been  issued  re- 
quiring magistrates  to  make  appointment  of 
overseers,  the  bsue  of  which  writs  must  have 
proceeded  on  the  ground  that  the  words  of  the 
statute  were  directory.    No  negative  words  are 
introduced  into  thb  statute,  and,  therefore^  its 
language  must  be  regarded  merely  as  directory. 
J  cannot  but  think  that  if  the  magistrate  had 
heedlessly  and  thoughtlessly  allowed  the  time 
for  appointing  overseers,  as  limited  by  the  act 
of  parliament,  and  had  proceeded  to  make  the 
appointment  on  the  14th  April,  it  would  have 
beeii  a  perfect  invalid  appointment.   The  ques- 
tioo,  then,  is  whether  the  appointment  ot  the 
1  St  April  is  a  valid  one.  Now,  1  do  not  think  that 
the  first  appointment  made,  in  point  of  time, 
is  necessarily  valid  in  point  of  law.  The  magis- 
trates have  met  pursuant  to  notice.  They  make 
various  appointments.    They  differ  as  to  this 
and  four  or  five  others.    By  the  consent  of  all 
present,  and,  among  others,  of  Mr.  Sneyd,  the 
matter  is  adjourned  until  the  14th  April'.  That 
being  done,  I  think  they  had  obtained  posses- 
sion of  the  subject-matter,  and,  therefore,  had 
jurisdiction  over  him.    Suppose  that  on  the 
31st  March,  they  had  adjourned  to  any  day 
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within  tlie  fourteen  days  after  the  25«h  Marcb^ 
would  it  have  been  competent  for  any  two  roa* 
gistrates  to  go  during  that  time  nod  make  ano- 
ther appointment  of  overseers  ?  I  think  not.  I 
think  that  is  precisely  the  same  when  you  getover 
the  difficulty  of  the  question  as  to  the  adjourn- 
ment, whether  the  aidjournment  was  within  tlie 
fourteen  days  or  not.  Upon  its  being  made 
known  to  Mr.  Sneyd,  that  the  adjournment  for 
such  a  length  of  time  might  be  irregular^  the 

g roper  course  for  him  to  pursue  would  have 
een  to  inform  his  brother  magistrates  of  the 
fact,  and  proceed  or  not  with  the  appointment 
of  overseers,  in  any  way  they  thought  proper; 
but  without  doing  so,  he  goes  to  another 
place,  and  without  the  knowledge  of  his  brother 
magistrates  assists  in  making  the  appointment 
on  the  1st  April.  He  had  no  right  to  do  that. 
As  I  hold  the  appointment  on  the  14th  to  have 
been  valid,  the  appointment  of  the  1st  April 
was  irregular.  1  think,  therefore,  that  the 
present  nile  ouglit  to  be  discharged,  but 
without  costs. 

Rule  discharged  without  costs.  —  R^g^.  v. 
Siuyd  and  another,  E.  T.  1841.     Q.  B.  P.  C. 

ATTACHHBHT.— AFFIDAVIT  BY  WHOM  HADE. 

In  supporting  a  rule  for  an  attachment  for 

the  non-payment  of  money  pursuant  to  an 

award,  an  ajfidavU  from  the  plaintiff  or 

prosecutor  htmselfis  not  necessary;  Out  the 

demand  having  been  made  by  the  attorney 

in  pursuance  of  a  letter  of  attorney ,  an  of" 

fidavit  made  by  him  that  the  money  is  still 

due  is  sufficient. 

In  this  rase  a  rule  had  been  obtained  for  an 

attachment   for  non-payment  of  a  sum    of 

money  and  costs,  pursuant  to  an  award.  Cause 

was  now  shewn,  and  it  was  objected  that  the 

prosecutor  had  made  no  affidavit    that  the 

money  was  still  due. 

In  support  of  the  rule,  it  was  contended  that 
the  affidavit  of  the  attorney  of  the  prosecutor, 
which  was  produced,  was  sufficient,  the  de- 
mand having  been  made  by  him  by  authority 
of  a  letter  of  attorney. 

Wightman,  J.  «^The  affidavit  produced  is 
sufficient. 

Peaeoch,  in  support  of  the  rule ;  M.  Cham- 
berSt  contrb. 

Rule  absolute.  —  Regina  v.  Paget,  T.  T. 
1841.    Q.B.P.C. 


For  improving  the  Practice  and  extending  tbe 
Jurisdiction  of  County  Courts. 

The  Lord  Chancellor. 
For  authorizing  the  Transfer  of  certain  Pro- 
ceedings in    Chancery,    Bankruptcy,    and 
Lunacy,  to  the  County^Courts. 

The  Lord  Chancellor. 
For  consolidating  and  amending  the  Laws  re* 
lating  to  Attorneys  and  Solicitors. 

The  Master  of  the  Rolli. 
[See  Analysis  of  this  bill,  p.  377,  ante.'\ 
For  enabling  Incumbents  to  f^rant  Leases. 

The  Bishop  of  London. 
For  enabling  Ecclesiastical  Corporations  to 
grant  Leases.  The  Bishop  of  London. 

For  the  improvement  of  Boroughs. 

I^rd  Normanby. 
For  regulating  Buildings.  Lord  Normanby. 
For  the  improvement  Si  Drainage. 

Lord  Nomanby. 

iHoui^e  of  Common^. 
For  the  better  Administration  of  Justice  in  the 
House  of  Lords  and  the  Privy  Council. 

Sir  £.  Sagden. 

For  a  Committee  to  inquire  into  the  operation 

of  the  Acts  for  suspending  in  certain  Cases 

the  Usury  Laws.  Sir  E.  Sugilen. 

To  amend  the  Law  of  Landlord  and  Tenant. 

Mr.  Sherman  Crawford. 


THE  EDITOR'S  LETTER  BOX. 


LAW  BILLS  IN  PARLIAMENT. 

BauiTe  0f  ILorlnr. 

For  facilitating  the  Administration  of  Justice. 
The  Lord  Chancellor. 
[The  main  object  of  this  bill  is  the  ap- 
pointment of  two  additional  Judges  m 
Chancery,  and  abolishing  the  Equity 
Ezcheouer.] 
Bor  the  amenament  of  the  Bankrupt  Law. 

The  Lord  Chancellor. 
[This  bill  is  intended  to  effect  the  recom- 
mendations of  the  Commissioners  in 
Bankruptcy,  Lunacy^  and  Insolvency.] 


Some  letters  are  unavoidably  postponed  in 
consequence  of  the  New  Chancery  Ordera.  The 
same  cause,  with  the  addition  of  the  liSiw  of 
Attorneys'  Bill,  has  rendered  it  neccsaary  to 
postpone  an  act  relating  to  the  abolition  of  the 
Punishment  of  Death  in  certain  cases.  It  has 
been  printed,  and  our  next  number  will  €Li»A 
the  series  of  last  session. 

We  recommend  J.  B.  E.  to  submit  to  the 

copying  "  required  of  him  during  part  of 

the  any,  and  then  to  ask  for  other  employment 

of  a  more  improving  kind.    He  can  scarcely  be 

justified  in  refusing  in  toto. 


It  has  been  the  aim  of  the  Proprietors  of  thi» 
Work  to  insert  not  only  such  articles  aa  are 
of  interest  at  the  time  of  publication,  but  ako 
such  as  they  conceived  would  be  of  penuanent 
utility  to  every  member  of  the  profession,  and 
were  therefore  worthy  of  being  preserved. 
They  have  frequently  had  occasion  to  re- 
print their  earlier  numbers,  in  order  to  ac- 
commodate  those  who  were  desirous  of  pos- 
sessing the  whole  work,  and  they  have  now 
the  pleasure  to  announce  that  every  volone, 
and  any  particular  number,  may  be  bad  of 
their  Publisher,  or  (by  order)  of  all  book- 
sellers. An  Index  to  the  first  Twenty  Yolames 
was  published  in  May  last,  making  the  work 
complete  in  aU  respects  down  Co  that  pmod. 
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—  "  Qnod  magis  ad  Nof 

Feftinetf  et  nescire  malum  est,  agitamns. 


HORAT, 


THE  NEW  EQUITY  BILL. 

The  bill  for  the  appointment  of  two  new 
Equity  Judges  haa  passed  the  House  of 
Lords  without  any  material  amendment, 
and  as  we  some  time  ago  surmised,  will 
probably  pass  into  a  law  before  Michaelmas 
Tenn.  We  know  not  what  opposition  it  may 
meet  widi  in  the  Commons,  but  as  its  gene- 
ral principles  have  been  assented  to  in  two 
preceding  sessions,  we  should  hardly  think 
the  opposition  would  be  very  formidable. 
The  Ministers  will  desire  to  carry  it  through, 
as  it  will  fiadlitate  some  legal  arrangements 
which,  it  is  understood,  they  are  desirous 
of  making,  and  we  cannot  suppose  that  the 
members  of  the  late  government,  or  even  any 
of  then:  supporters,  will  now  turn  round  and 
object  to  tiiat  which  they  so  willingly  sup- 
posted  only  three  months  ago.  We  con- 
ceive, therefore,  that  the  bill  will  pass  into 
a  law  without  any  difficulty.  We  need 
not  reprint  it,  having  given  it  on  a  former 
occasion,  and  there  being  no  alteration  of 
any  importance.  The  only  points  discussed 
m  Committee  were  one  raised  by  Lord 
Brougham,  who  declared  his  opinion  to  re- 
main unchanged,  that  only  one  Judge 
Aould  be  appointed,  and  he  for  life,  which 
▼as  not  supported  by  any  other  lord  (but 
for  which  there  is  undoubtedly  more  ground 
than  there  was  at  the  introduction  of  the 
bill);  and  an  amendment  proposed  by  Lord 
Campbell,  with  the  view  of  admitting  Irish 
Barristers  to  be  eligible  for  these  Judgeships. 
This  was  adopted,  and  so  far  as  it  may  tend 
to  promote  good  feeling  between  the  Bars 
of  the  two  countries,  it  is  well ;  still  we 
cannot  think  that  it  would  ever  he  acted  on. 
^ffhile  on  this  subject,  we  have  to  observe 
that  Sir  Edward  Sugden  has  at  last  accept- 
ed the  Irish  Lord  Ghancellorahip,  which  has 
certainly  been  offered  him.  The  inmiediate 
effect  of  this  is  to  enable  Lord  Campbell  to 
receive  a  pension  as  an  Irish  ex- Chancellor 
which,  however,  if  Sir  Edward  had  accepted 
one  of  the  new  Equity  Judgeships,  he  would 
^Tc  also  received.  We  shall  certainly  be  glad 
that  the  country  should  enjoy  the  services 
VOL,  uii.— jio.  675. 


of  Sir  Edward  Sugden  on  the  Bench.  His 
acuteness,  learning,  and  integrity,  will  render 
him  a  highly  valuable  Judge,  and,  among 
other  good  effects,  will  be,  in  our  opinion, 
his  removal  from  the  legislature,  where  he 
obstructs,  rather  than  assists,  the  course 
of  good  legislation. 

We  have  all  along  supported  the  bill  for 
establishing  new  Equity  Judges.  We  think 
a  case  was  made  out  for  their  appointment 
by  the  evidence  before  the  House  of  Lords; 
but  we  must  repeat  that  the  alterations  in 
Equity  matters  should  not  stop  here — they 
must  be  accompanied  by  others.  The  New 
Orders  bequeathed  by  Lord  Cottenham  may 
be  looked  on  as  a  commencement  of  the 
good  work ;  many  of  them  will  do  much 
good;  those  dispensing  with  answers  in 
many  cases,  are  perhaps  the  most  valuable. 
But  it  must  not  be  lost  sight  of,  that  much 
more-  should  be  done.  We  have  reason  to 
think  that  the  work  commenced  under  Lord 
Cottenham  may  be  carried  on  by  the  same 
instruments  under  Lord  Lyndhurst,  and  we 
hope  it  naay  be  so.  We,  at  any  rate,  do 
not  intend  to  lose  sight  of  this  subject. 

Lord  Cottenham  has  also  introduced  bills 
for  the  establishment  of  local  courts,  and 
the  provincial  administration  of  chancery, 
bankruptcy,  and  lunacy,  and  also  a  bill  for 
the  amendment  of  the  bankruptcy,  law.  The 
two  first  we  have  already  printed ;  there  are, 
however,  some  alterations  which  we  shal 
take  an  early  opportunity  of  pointing  out. 
The  bill  for  the  amendment  of  the  bankruptcy 
law  is  founded  on  the  recommendations  of 
the  Bankruptcy  Commissioners,  whose  re- 
port we  gave  in  our  twentieth  volume. 

The  legal  changes  to  which  we  alluded 
in  our  last  number,  have  been  completed. 
Lord  Cottenham  has  resigned  the  Great 
Seal,  and  it  has  been  delivered  to  Lord 
Lyndhumt.  Sir  F.  Pollock  is  Attorney 
Gheneral,  and  Sir  W.  Follett,  Solicitor  Gene- 
ral. We  were  glad  to  find,  however,  that 
our  opinion  as  to  the  loss  sustained  by  the 
retirement  of  Lord  Cottenham,  was  shared 
by  many,  of  our  contemporaries,  without 
distinction  of  p^ty. 

2C 
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Alterations  made  by  the  New  Chancery  Orders  ia  Equity  PUadiny, 


ALTERATIONS  MADE  BY  THE  NEW 
CHANCERY  ORDKRS  FN  EQUITY 
PLEADING. 


Tm  our  last  nainber  we  printed  the  New  Orders 
in  Chancery,  and  we  wish  now  to  shew  the  al- 
teration which  they  will  make  in  the  present 
system  of  equity  pleading. 

The  first  great  alteration  is  as  to  the  length 
bf  answers.  By  the  present  practice  a  defen- 
dant is  obliged^  as  a  general  rule,  to  answer 
the  whole  of  a  bill;  by  several  of  the  new 
Orders  this  rule  is  materially  modified.  By 
Order  16  a  defendant  shall  not  be  bound  to 
answer  any  statement  or  charge  in  the  bill, 
unless  specially  and  particularly  interrogated 
thereto ;  and  a  defendant  shall  not  be  bound 
to  answer  any  interrogatory  in  the  bill,  excejjt 
those  interrogatories  which  such  defendant  is 
required  to  answer;  and  where  a  defendant 
shall  answer  any  statement  or  charge  in  the 
bill  to  which  he  is  not  interrogated,  only  by 
stating  his  ignorance  of  the  matter  so  stated  or 
charged,  such  answer  shall  be  deemed  imper- 
tinent. 

Order  17  provides  for  the  numbering  of  the 
interrojp^atories  in  the  bill,  and  to  affix  a  note 
at  the  foot  of  the  bill  in  the  form  following; — 
''The  defendant,  A.  B,,  is  required  to  answer 
the  interrogatories  numbered  1, 2, 3,  &c.,"  and 
the  office  copy  of  the  bill  taken  by  each  de- 
fendant shall  not  contain  any  iuterrogatories 
except  those  which  such  defendant  is  so  re- 
quired  to  answer,  unless  such  defendant  shall 
require  to  be  furnished  with  a  copy  of  the  whole 
bill.  This  note,  by  Order  18,  is  to  be  consi- 
dered as  part  of  the  bill,  and  the  addition  of 
any  such  note  to  the  bill  shall  be  considered  as 
an  amendment  of  the  bill. 

Instead  of  the  present  fornial  commencement 
ef  the  interrogating  part,  beginning  *'  To  the 
end  therefore,"  the  following  words  shall  be 
vsed:  ''To  the  end,  therefore,  that  the  said 
defendants  may,  if  they  can  show  why  your 
orator  should  not  have  the  relief  hereby  prayed, 
and  may,  upon  their  several  and  respective 
corporal  oaths,  and  according  to  the  best  and 
Utmost  of  their  several  and  respective  know- 
ledge, remembrance,  information,  and  belief, 
full,  true,  direct,  and  perfect  answer  make  to 
such  of  the  several  interrogatories  hereinafter 
numbered  and  set  forth  as  in  the  note  here- 
under written,  they  are  respectively  required 
to  answer :  that  is  to  say, — 

1.  Whether,  Sec. 

2.  Whether,  &c.« 

This  is  a  considerable  improvement,  and  will 
greatly  lessen  the  expense  now  attending  the 
answers  and  subsequent  proceedings  in  a  cause. 

The  above  Orders  will  shorten  answers,  but 
in  certain  cases  they  will  be  dispensed  with  al- 
together. By  Order  21,  after  the  time  allowed 
to  a  defendant  to  plead,  answer,  or  demur,  if 
the  defendant  shall  have  filed  no  plea,  answer, 
or  demurrer,  the  plain  tiff  may  file  a  note  at  the 
Six  Clerks'  Office,  as  follows  :— "The  plaintiff 
intends  to  proceed  with  his  cause  as  jf  the  de- 
fendant had  filed  an  answer,  traversing  the 


case  made  by  the  bill,  and  the  plaintiff  had 
replied  to  such  answer,  and  served  a  nhpana 
to  rejoin,'*  and  a  copy  of  such  note  shall  be 
served  on  such  defendant  in  the  same  msDner 
as  a  subpoena  to  rejoin  is  now  served,  and  after 
the  filing  of  such  note  the  defendant  shall  not 
be  at  liberty  to  plead,  answer,  or  demur,  mlk- 
out  special  leave.  By  Order  22,  howeter,  a 
plaintiff  shall  not  be  allowed  to  file  a  Dot« 
under  the  21st  Order,  until  he  basobtuned  aa 
order  of  the  Court  for  that  purpose. 

By  Order  23,  where  no  account,  payment, 
conveyance,  or  other  direct  relief  is  sooght 
against  a  party  to  a  suit,  it  shall  not  be  neces- 
sary for  the  plaintiff  to  require  such  party,  sot 
being  an  infant,  to  appear  to  and  answer  the 
bill.  But  the  plaintiff  may  serve  snch  party 
mth  a  copy  of  the  bill,  omitting  the  interrofi- 
ting  part ;  and  such  Mil  may  pray  that  inch 
party  may  be  bound  by  all  the  proceedkip  ta 
the  cause ;  and  Orders  24  to  29  regriate  the 
mode  of  proceeding  and  costs  in  such  ctK& 
This  is  an  important  change  in  the  pmeat 
practice  of  the  Court,  and  will  lessen  the  ex- 
pense of  a  suit,  to  advance,  as  it  appears  to  as, 
the  true  ends  of  justice. 

The  next  great  alteration,  so  far  as  pleadinjr 
is  concerned,  is  as  to  parties.  By  Order  30,  in 
all  suits  concerning  real  estate  which  ii  Tested 
in  trustees  by  devise,  where  suefa  trastees  are 
competent  to  sell  and  give  discharges  for  the 
proceeds  of  the  sale,  and  for  the  rcnu  m 
profits  of  the  estate,  such  trustees  shall  repre- 
sent the  person  beneficially  interested  m  the 
estate,  or  the  proceeds,  or  the  rents  and  prolu 
in  the  same  manner,  and  to  the  same  extent, 
as  the  executors  or  administmtors  m  loiii 
concerning  personal  estate,  represent  the  per- 
sons beneficially  interested  in  such  penonal 
estt^te ;  and  in  such  cases  it  shall  not  be  oe* 
cessary  to  make  the  persons  beneficially  in- 
terested in  such  real  estates  or  rente  and  proto 
parties  to  the  suit.  But  the  Court  may,  Hp(« 
consideration  of  the  matter  on  the  bcanajPr 
order  such  persons  to  be  m»de  parties.  Th» 
order  gets  rid  of  one  great  anomaly  in  the 
present  law  relating  to  parties. 

By  Order  31,  in  suits  to  execute  the  trwU 
of  a  will,  the  heir  at  law  shall  no  longer  be  a 
necessary  party. 

By  Order  32,  in  all  cases  in  whieb  the 
plaintiff  has  a  joint  and  several  demand  M;aiBil 
several  persons,  either  at  principab  or  ^(^ 
ties,  all  the  persons  liable  to  the  deioaodsbaU 
not  be  necessary  parties. 

Orders  33  to  3S  make  varions  regulation 
as  to  pleas  and  demurrers. 

Orders  39  and  40  prescribe  the  mode  of 
proceedings  when  an  objection  is  taken  by  w^ 
defendant  to  the  bill  for  want  of  parties.     , 

By  Order  49,  it  shall  not  be  necessary  « 
any  bill  of  revivor  or  supplemental  bill  to  i» 
forth  any  of  the  statemenU  in  the  pleadiDp« 
the  original  suit,  unless  the  special  circott- 
stances  of  the  case  may  require  it. 

These  appear  to  be  all  of  the  New  Orden 
that  make  alterations  in  the  form  of  eqajT 
pleadings^  although  many  others  bear  \»» 
rectly  upon  them. 
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GONSOUDATION  AND  AMENDMENT 
OF  THE  LAW  OF  ATrORNEYS. 

Having  ia  our  last  number  g^ven  a  short  sum- 
mary of  this  Important  biU,  we  proceed  now  to 
state  the  clauses  verbatim. 

In  the  fitat  place  It  will  be  convenient  to  se- 
lect aU  the  provisions  which  relate  to  the  due 
gualijScaiiM  of  attorneys  and  solicitors*  They 
sre  as  follow  t 

1.  That  from  and  after  the  passing  of  this  set, 
the  several  acts  and  parts  of  acts  set  forth  in  the 
first  schedule  hereunto  annexed,  so  for  as  the 
same  relate  to  that  part  of  the  United  Ktn|(dom 
of  Great  Britain  and  Ireland,  called  England 
snd  Wales,  shall  be,  and  the  same  are  hereby 
repealed,  save  only  and  excepti  so  far  as  sucn 
acts  or  parts  of  acts  or  any  of  them,  repeal  the 
whole  or  any  part  of  the  saroe>  or  of  any  other 
act  or  acts^  and  also  save  and  except  so  far  as 
relates  to  any  matters  or  things^  done  at  anv 
fime  before  the  passing  of  this  act ;  all  wbicn 
mstters  and  things  shul  be  and  remain  good, 
vs]id«  and  eflTectual  to  all  intents  and  purposes 
whatsoever,  as  If  this  act  had  not  passed  i  and 
also  save  and  except  as  to  the  recovery  and  ap* 
plication  of  any  penalty  for  any  offence  which 
shall  have  been  committed  before  the  passing 
of  this  act« 

2.  That  f^om  and  after*the  passing  of  this 
act  no  person  shall  act  as  an  attorney  or  soli- 
dtor,  or  as  such  attorney  or  solicitor  sue  out 
soy  writ  or  process,  or  commence,  carry  on, 
ioiicit,  or  dennd  any  action,  suit,  or  other  pro^ 


Chancery, 

moD  Pleas,  or  Exchequer,  or  Court  of  Eouity 
in  the  Exchequer  Chamber,  or  Court  or  the 
Duchy  of  I^mcaster,  or  Court  of  the  Duchy 
Chamber  of  Lancaster  at  Westminster,  or  in 
any  of  the  CourU  of  the  Counties  Palatine  of 
LauDcaster  and  Durham,  or  in  the  Court  of 
Bankruptcy,  or  in  the  Court  for  relief  of  Insol- 
vent Debtors,  or  in  any  County  Court  of  Civil 
or  Criminal  Jurisdiction,  or  in  any  other  Court 
of  Law  or  Equity,  in  that  part  of  the  United 
KiDffdom  of  ureat  Britain  and  Ireland,  called 
England  and  Wales,  or  act  as  an  attorney  or 
■olicitor  in  any  cause,  matter,  or  suit,  civn  or 
crimiaal,  to  be  heard,  tried,  or  determined  be- 
fore anv  justice  of  assize  of  oyer  and  terminer, 
or  ^01  delivery,  or  at  any  general  or  quarter 
sessions  of  the  peace  for  anv  county,  riding, 
<livision,  liberty,  dty,  borougn,  or  place,  or  be- 
fore any  justice  or  justices,  or  before  any  com- 
missioners of  her  Majesty's  revenue,  unless 
such  person  shall  have  been,  previously  to  the 
P^ing;  of  this  act,  admitted  and  enrolled,  and 
otherwise  duly  qualified  to  act  as  an  attorney 
pr  solicitor,  under  or  by  virtue  of  the  laws  now 
ia  force,  or  unless  such  person  shall,  after  the 
passing  of  this  act,  be  admitted  and  enrolled, 
And  otherwise  duly  qualified  to  act  as  an  attor- 
A<^y  or  solicitor,  pursuant  to  the  directions  and 
''(gulations  of  this  act,  and  unless  such  person  I 


shall  continue  to  be  so  duly  qualified  and  on 
the  roll  at  the  time  of  his  acting  in  the  capacity 
of  an  attorney  or  solicitor  as  aforesaid. 

3.  That  from  and  after  the  passing  of  this 
act,  no  person  shall  be  capable  of  being  ad- 
mitted and  enrolled  as  an  attorney  or  solicitor, 
except  as  hereinafter  mentioned,  unless  such 
person  shall  have  been  bound  by  contract  in 
writing  to  serve  as  clerk  for  and  during  the 
term  of  ^re  years  to  a  practising  attorney  or 
solicitor  in  England  or  Wales,  and  shall  have 
duly  served  under  such  contract  for  and  during 
the  said  term  of  Ave  years,  and  also  unless 
such  person  shall,  after  the  expiration  of  the 
sud  term  of  five  years,  have  been  examined 
and  sworn  in  the  manner  hereinafter  directed, 

4«  That  no  attorney  or  solicitor  shall  have 
more  than  two  clerks  at  one  and  the  same 
time,  who  shall  be  bound  by  such  contract 
in  writing  as  aforesaid  to  serve  him  as  clerks  f 
and  that  from  and  after  the  passing  of  this 
act,  no  attorney  or  solicitor  shall  be  capable 
of  taking  a  clerk  to  be  bound  by  such  con- 
tract as  aforesaid,  unless  such  attorney  or 
solicitor  shall  have  been  admitted,  and  shall 
have  practised  as  an  attorney  or  solicitor  for 
five  years  previously  to  the  date  and  execu* 
tion  of  such  contract. 

5.  That  no  attorney  or  solicitor  shall  have 
or  retain  any  clerk  who  shall  be  bound  bv 
contract  in  writing  as  aforesud,  after  such 
attorney  or  solicitor  shall  have  discontinued 
or  left  off  practising  as  or  carrying  on  the 
business  of  an  attorney  or  solicitor,  nor  whilst 
such  attorney  or  solicitor  shall  be  retained 
or  employed  as  a  writer  or  clerk  bj  any 
other  attorney  or  solicitor;  and  service  by 
any  clerk  under  articles  to  an  attorney  or 
soflcitor  for  and  during  any  part  of  the  time 
that  such  attorney  or  solicitor  shall  be  so 
employed  as  writer  or  clerk  by  any  attorney 
or  solicitor,  shall  not  be  deemed  or  accounted 
as  good  serrice  under  such  articles. 

6.  That  any  person  who  now  is  or  here^ 
after  shall  be  bound  by  contract  in  writing 
to  serve  as  a  clerk  to  a  practising  attorney 
or  solicitor  for  the  term  of  five  years,  and 
who  shall  actually  and  bond  fide  be  and  con- 
tinue as  pupil  with,  and  as  such  be  employed 
by  any  practisin^f  barrister;  or  any  person 
bond  fide  practising  as  a  certificated  special 
pleader  in  England  or  Wales  for  any  part  of 
the  said  term  not  exceeding  one  whole  year, 
and  in  addition  thereto,  or  instead  thereof, 
with  the  London  agent  of  the  attorney  or  so- 
licitor to  whom  any  such  person  shall  be  so 
bound  by  contract  as  aforesud,  for  any  part 
of  the  said  term  not  exceedinf|[  one  year,  either 
by  virtue  of  any  stimulation  m  such  contract, 
or  with  the  permission  of  such  attorney  or 
solicitor,  shall  be  capable  of  being  exammed 
and  sworn  and  admitted  and  enrolled  as  an 
attorney  or  solicitor  in  the  same  manner  as  if 
he  had  served  the  whole  of  the  said  period  of 
five  years  with  the  attorney  or  solicitor  to 
whom  he  may  be  so  bound. 

7.  That  any  person  who  shall  have  taken, 
or  who  shall  take  the  degree  of  bachelor  of  arts 
within  six  years  after  bis  matriculation,  or  the 
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de^ee  of  bachelor  of  laws  witbin  eifuhi  years 
after  bis  matriculation,  either  in  the  Uoiveruity 
of  Oxford,  or  in  the  University  of  Cambridfife, 
or  in  the  University  of  Dublin,  or  in  the  tmi- 
versity  of  Durham^  or  in  the  University  of 
London,  and  who  shall,  within  four  years  after 
the  day  whereon  he  shall  have  taken  or  shall 
take  such  decree,  be  hound  by  contract  in 
writing  to^erve  as  a  clerk  for  and  during  the 
term  of  three  years  to  a  practising  attorney  or 
solicitor  io  Ei^^land  or  Wales,  and  shall  have 
continued  in  such  service  for  and  during  the 
.laid  term  of  three  years,  and  shall,  during  the 
whole  of  such  term,  have  been  actually  em- 
ployed by  such  attorney  or  solicitor,  or  by  the 
London  agent  of  such  attorney  or  solicitor,  with 
his  consent  6>r  any  part  of  the  sud  term  not 
exceeding  one  year,  in  the  proper  business, 
pracUce^  or  employment  of  an  attorney  or 
"solicitor,  and  who  shall,  after  the  expiration 
of  the  said  term  of  three  years  have  been 
examined  and  sworn  in  the  manner  hereinafter 
directed^  shall  be  capable  of  being  admitted 
«nd  enrolled  as  an  attorney  or  solicitor,  al- 
though he  shsill  have  setved  a  clerkship  under 
such  contract  as  aforesaid,  for  and  during  the 
term  of  three  years  only. 

B.  Tha(t  whenever  any  person  shall,  after 
the  passing  of  this  act,  be  bound  by  contract 
in  wnting,  to  serve  as  a  clerk  to  any  attorney 
or  solicitor  as  aforesaid,  the  attorney  or  soli- 
citor to  whom  such  person  shall  be  so'bound  as 
aforesaid,  shall  within  three  months  after  the 
date  of  every  such  contract  ma*ke  and  duly 
swear,  or  cause  or  procure  to  be  made  and  duly 
•worn,  an  affidavit  or  affidavits  of  such  attorney 
or  solicitor  having  been  duly  admitted,  and  hav- 
ing practised  for  five  years  then  last  past,  and 
also  of  the  actual  execution  of  every  such  con- 
tract by  him  the  said  attorney  or  solicitor,  and 
by  the  person  so  to  be  bound,  to  serve  him  as 
a  clerk  as  aforesaid ;  an<l  in  every  such  affidavit 
shall  be  specified  the  names  of  every  such  at- 
torney or  solicitor,  and  of  every  such  person  so 
tiouod,  and  their  places  of  abode  respectively, 
together  with  the  day  on  wliich  such  contract 
was  Actually  .executed ;  and  every  such  affi- 
davit shall  be  filed  witbin  three  months  next 
after  the  execution  of  the  said  contract,  with 
and  by  the  officer  appointed  or  to  be  appointed 
for  that  purpose,  as  hereinafter  mentioned,  who 
shall  thereupon  make  and  siirn  a  memorandum 
of  the  day  of  filing  such  affidavit  upon  such 
affidavit,  and  also  upon  the  said  contract. 
.  9.  That  io  case  such  affidavit  be  not  filed 
within  such  three  months,  the  same  may  be  filed 
by  the  said  officer  after  the  expiration  thereof, 
but  the  service  of  such  clerk  shall  be  reckoned 
to  commence  and  be  computed  from  the  day 
of  filing  such  affidavit. 

10.  That  no  person  who  shall,  from  and  after 
the  passing  of  this  act,  become  bound  as  afore- 
said, shall  be  admitted  an  attorney  or  solicitor 
before  such  affidavitso  marked  as  aforenaid  shall 
have  been  produced  and  read  before  the  Court 
or  Judge  to  whom  such  person  shall  apply  to  be 
admitted  an  attorney  or  solicitor,  in  pursuance 
of  the  provisions  hereinafter  contained,  unless 
such  Court  or  Judge  shall  be  satisfied  that  the 


same  cannot  be  produced,  and  shall  tlunk  fit 
to  dispense  with  the  production  thereof. 

1 1.  That  the  officer  so  appointed  or  to  be  ap- 
pointed for  filing  such  affidavits  as  aforeiu(f, 
shall  keep  a  book  wherein  shall  be  entered  the 
substance  of  every  affidavit  which  shall  be  so  filed 
as  aforesaid,  specifying  the  liame  and  plux  of 
abode  of  the  attorney  or  solicitor,  ttr  whom  any 
person  shall  be  hound  to  serve  as  a  clerk,  i&d 
of  the  clerk  or  person  who  shall  be  so  bound  u 
aforesaid,  and  of  the  person  making  sneb  affi- 
davit, with  the  date  of  the  articles  or  coatract 
in  such  affidavit  mentioned  or  referred  to,  a&d 
the  days  of  swearing  and  filing  every  such  affi- 
davit respectively ;  and  such  officer  sbiU  be  it 
liberty  to  tak6,  at  the  time  of  filing  every  »ach 
affidavit,  the  sum  mentioned  in  the  second 
schedule  to  this  act  annexed,  and  no  oiore,  as 
a  recompence  for  his  trouble  in  fifing  sucb 
affidavits,  and  preparing  and  keepfaig  mh 
books,  as  aforesaid ;  and  such  books  shaS  and 
may  be  searched  in  office  hours,  by  snj  per- 
son whomsoever,  without  fee  or  reward. 

12.  That  every  person  who  now  is  or  here- 
after shall  be  bound  by  contract  la  writing  to 
serve  as  a  clerk  to  any  attorney  or  aolieitot, 
shall,  during  the  whole  time  and  term  of  ser- 
vice, to  be  specified  in  such  contract,  contiDoe 
and  be  actually  employed  by  such  attorney  or 
solicitor  in  the  proper  business,  practice,  or'eoi- 
plovment  of  an  attorney  or  solicitor,  save  onty 
and  except  in  the  cases  hereuibefore  meadoned. 

13.  That  if  any  attorney  or  solicitor,  to  or 
with  whom  any  such  person  shall  be  so  boaod» 
shall  happen  to  die  before  the  expifatioDof 
the  term  for  which  such  person  sbsll  be  so 
bound,  or  shall  discontinue  or  leave  off  prac- 
tice as  an  attorney  or  solicitor,  or  if  lucb  coa- 
tract  shall  by  mutual  consent  of  the  parties  be 
cancelled,  or  in  case  Euch  clerk  shall  be  legally 
discharged  before  the  expiration  of  sncb  term, 
by  any  rule  or  order  of  the  Court  wherein surb 
attorney  or  solicitor  shall  have  been  adoBitted, 
and  such  clerk  shall  and  may  in  any  of  tbe  faid 
cases  be  bound  by  another  contract  or  otber 
contracts  in  writing,  to  serve  as  clerk  to  any 
ether  practising  attorney  or  solicitor,  or  attor- 
nies  or  solicitors,  during  the  residue  of  tlie  said 
term  and  service  under  such  second  or  otber 
contract  in  manner  hereinbefore  nentiooed, 
shall  be  deemed  and  taken  to  be  good  R&d 
effectual,  provided  that  an  affidavit  be  doty 
made  and  filed  of  the  execution  of  soch  secoad 
or  other  contract  or  contracts,  within  tbe  tise 
and  in  the  manner  hereinbefore  directed,  aad 
subject  to  the  like  regulations  with  reaped  t» 
the  original  contract  and  affidavit  of  tbe  ett- 
cution  thereof. 

14.  That  every  person  who  shall  have  bees 
or  shall  be  bound  as  a  clerk  as  aforesaid,  sbiH 
before  he  be  admitted  an  attorney  and  solicitor 
according  to  this  act,  prove  by  an  affidavit  of 
himself  or  of  the  attornev  or  solicitor  to  wbon 
he  was  bound  as  aforesaid,  to  be  duly  made  and 
filed  with  tbe  proper  officer  hereinbefore  d^ 
tinned,  that  he  hath  actually  and  really  aeired 
and  been  employed  bv  such  practising  sttoraeT 
or  solicitor,  to  whom  he  was  bound  as  aforesaid 
daring  the  whole  time  and  in  the  manner  rt- 
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Mtred  by  the  provitloiis  of  this  act»  and  in 
die  form  to  be  approved  by  the  Jadi^et  of  the 
Court  wherein  such  person  shall  apply  to  be 
admitted. 

15.  That  it  shall  be  lawlnl  for  the  jnd|r«B 
•f  the  said  Courts  of  Queen's  Beneb,  Common 
Pleas,  and  Exchequer,  or  any  one  or  more  of 
tkem,  and  he  and  they  is  and  are  hereby  au« 
thoriEod  and  reouired  before  he  or  they  sltall 
israe  a  fiat  for  toe  admisnon  of  anjr  person  to 
be  ao  attorney,  to  examine  and  enquire,  bv  such 
ways  and  means  as  be  or  they  shall  tbiok  pro- 
per, louchinf^  the  fitness  and  capacity  of  such 
person  to  act  as  an  attorney ;  and  if  the  Judj||;e 
or  Judges  as  aforesaid  shall  be  satisfied  bv 
such  examination,  or  by  the  certificate  of  such 
examiners  as  hereinafter  mentioned,  that  such 
person  is  duly  qualified  and  fit  and  competent 
to  act  as  an  attorney,  then,  and  not  otherwise, 
the  said  Judge  or  Judges  ahall,  and  he  and 
they  is  and  are  hereby  authorised  and  requireil 
10  administer  or  cause  to  be  administered  to 
SDch  person  the  oath  hereinafter  directed  to  be 
taken  by  attorneys  and  solicitors,  in  addition 
to  the  oath  of  allegiance,  and  after  such  oaths 
taken  to  cause  him  to  be  admitted  an  attorney 
of  such  Court,  and  bis  name  to  be  enrolled  as 
an  attorney  of  such  Court,  which  admission 
shall  be  written  on  parchment,  and  signed  by 
each  Judge  or  Judges  respectively,  and  shaU 
be  sumpdl  with  the  stamps  by  law  required 
to  be  impressed  on  the  admission  of  attorneys. 

16.  And  for  the  purpose  of  facilitating  the 
enquiry  touching  the  fitness  and  capaci^  of 
any  person  to  act  as  an  attorney :  Be  it  en- 
acted, that  it  shall  be  lawful  for  the  Judges  of 
the  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  (or  any  eight  or  more  of  them, 
of  whom  the  chiefs  of  the  said  CourU  shall  be 
three)  from  time  to  time  to  nominate  and  ap- 
point such  persons  to  be  examiners  for  the 
pQtposes  aforesaid,  and  to  make  such  rules  and 
regniations  for  conducting  such  examination 
ss  such  Judges  shall  think  oroper. 

17.  That  it  shall  be  lawful  for  the  Master  of 
the  Rolls,  and  he  is  hereby  authorized  and  re- 
qured  before  he  shall  admit  any  pnerson  to  be 
a  solicitor,  to  examine  and  enquire  by  such 
^nys  and  means  as  he  shall  think  proper 
tOQching  the  fitness  and  capacity  of  such  per- 
•on  to  act  as  a  solicitor,  and  for  that  purpose 
from  time  to  time  to  appoint  such  persons  as 
examiners,  and  to  make  such  orders  and  regu« 
lations  for  conducting  such  examination  as 
he  shall  think  proper.  And  if  the  Master  of 
the  Rolls  shall  by  such  examination  or  by  the 
certificate  of  sucn  examiners,  be  satisfied  that 
>Qch  person  is  duly  qualified  to  be  admitted  to 
aei  as  a  solicitor,  then  and  not  otherwise,  the 
Master  of  the  Rolls  shall,  and  he  is  hereby 
authorised  to  administer  or  cause  to  be  ad* 
niinistered  to  such  person  the  oath  hereinafter 
directed  to  be  taken  by  attorneys  and  solicitors 
in  addition  to  the  oath  of  allegiance,  and  after 
•ach  oaths  taken,  to  cause  him  to  be  admitted 
a  soHdtor  in  the  Court  of  Chancery,  and  his 
Dune  to  be  enrolled  as  a  solicitor  in  such  Court, 
which  admission  shall  be  written  on  parchment 
ud  signed  by  the  Master  of  the  Rolls^  and 


shall  be  stamped  with  the  stamps  by  law  re^ 
quired  to  be  impressed  on  the  admusion  of 
solicitors. 

18.  That  it  shall  be  lawful  for  the  Master  of 
the  Rolls  jointly  with  the  Judges  of  the  Courts 
of  Queen*s  Bench,  Common  Pleas,  and  Bxf 
chequer,  or  with  any  eight  or  more  of  tliem 
(of  whom  the  chiefs  of  the  said  Courtsjhall  be 
three)  if  they  shall  see  fit  so  to  do,  ta  nominate 
and  appoint  such  examiners  as  aforesaid,  and 
to  make  such  rules  and  regulations  as  aforesaid 
for  conducting  such  examinations. 

19.  That  every  person  who  shall,  pursuant 
to  this  act,  apply  to  be  admitted  an  attorney 
or  solicitor,  shall  before  he  be  admitted  and 
enrolled  as  aforesaid,  take  and  subscribe  the 
oath  (or  if  he  be  one  of  the  people  odled 
Quakers,  the  affirmation)  following. 

"  I,  ^.  B.,  do  swear  (or  solemnlv  affirm,  as 
the  case  may  be)  that  I  will  trul^^  and 
honestly  demean  myself  in  the  practice  of 
an  attorney  or  solicitor  (as  the  case  may 
be)  according  to  the  best  of  my  knowledge 
and  ability."  «  So  help  me  God." 

The  next  set  of  Clauses  relate  to  the 
keeping  Bn  AiphabeticaJ  Roll  of  all  Attor- 
neys and  Solicitors,  and  the  iseulDg  of  ^ji« 
mm/  Certificatei. 

20.  That  from  and  after  the  passing  of  this 
act,  the  masters  of  the  several  Courts  of  Law 
at  Westminster,  or  such  person  or  persons  as 
the  Lord  Chief  Justice  of  the  Court  of  Queen's 
Bench,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Ex- 
chequer shall  for  that  purpose  severally  and 
respectively  appoint,  shall  be  deemed  and 
taken  to  be  the  proper  officers  for  filing  such 
affidavits  as  aforesaid  in  the  said  respective 
Courts,  and  they  shall  have  the  custody  and 
care  of  the  rolls  or  books  wherein  persons  art 
at  present  enrolled  as  attornevs  in  the  said 
respective  Courts,  and  shall,  and  they  are  here- 
by respectively  required  from  time  to  time, 
without  fee  or  reward,  (other  than  such  sum 
or  sums  as  are  mentioned  in  the  second  sfibe* 
dule  hereunto  annexed,)  to  enrol  tluB  name  of 
ever^  person  who  shall  be  admitted  an  atto&* 
ney  m  the  said  respective  Courts,  pursuant  to 
the  directions  in  this  act,  and  the  time  when 
admitted  in  an  alphabetical  order  in  rolls  ojr 
books,  to  be  provided  and  kept  for  that  pui^ 
pose  in  their  several  and  respective  Courts. 
And  also  that  the  Queen's  Remembrancer 
in  the  Court  of  Exchequer,  or  his  deputy,  and 
the  chief  clerk  of  the  Court  of  the  Duchy 
Chamber  of  Lancaster  at  Westminster,  or  his 
deputy,  and  the  Prothonotaries  of  the  Courts 
of  the  Counties  Palatine  of  Lancaster  and 
Durham,  or  their  deputies,  or  such  person  or 
persons  as  the  Lord  Chief  ilustice  of  the  Court 
of  Queen's  Beneh,  the  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  and  the  Lord 
Chief  Baron  of  the  Court  of  Exchequer  shall 
Jointly  appoint,  shall  have  the  custody  and  care 
of  the  rolls  or  books  wherein  persons  are  at 
present  enrolled  as  attorneys  and  solicitors  in 
the  said  last  mentioned  respective  Courts,  and 
also,  that  the  senior  clerk  of  the  Petty  B0g 
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Office  In  the  Coarc  of  Cliancerv^  or  hb  deputy, 
the  cbief  clerk  of  the  Duchy  Chamber  of  Lan<- 
caster  at  Westminiter,  or  his  deputy,  the  re- 
gistrars of  the  respective  Courts  of  Equity 
in  the  Counties  Palatine  of  Lancaster  and 
Durham,  or  such  other  person  or  persons  as 
the  Master  of  the  Bolls  shall  for  that  purpose 
appoint,  shall  hare  the  custody  and  care  of  the 
rolls  or  books  wherein  persons  are  at  present 
enroHed  as  solicitors,  and  which  said  clerk  of 
the  Petty  Bag  Office,  or  such  other  person  or 
persons  an  shall  be  appointed  as  last  mentioned, 
shall  be  deemed  and  taken  as  the  proper  offi- 
cer or  officers  for  iilinf^  such  affidavits  as  herein- 
before  mentioned  in  the  Court  of  Chancery,  and 
he  and  they  is  and  are  hereby  also  respectively 
required  from  time  to  time,  without  fee  or  r^ 
ward  other  than  as  last  aforesaid,  to  enrol  the 
name  of  every  person  who  shall  be  admitted 
a  solicitor  pursaant  to  the  directions  in  this 
act,  and  the  time  when  admitted,  in  alphabe- 
tical order,  in  rolls  or  books  to  be  kept  for  that 
purpose,  to  which  rolls  or  books  in  the  said 
Courts  of  Law  or  Bquity  respectively,  all  per* 
sous  shall  and  may  have  free  access  without 
fee  or  reward. 

21.  That  it  shall  be  lawful  to  and  for  the 
Lord  Chief  Justice  of  her  Majesty's  Court  of 
Queen's  Bench,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Court 
of  Exchequer  (or  anv  three  of  them,  of  whom 
Che  Master  of  the  Rolls  shall  be  one),  from  time 
to  time,  by  any  order  under  their  hands,  to 
nominate  and  appoint  a  fit  and  proper  person 
to  keep  an  alphabetical  roll  or  book,  or  rolls 
or  books  of  aO  attomies  and  solicitors,  and  to 
issue  certificates  of  persons  who  have  been  ad- 
mitted as  attomies  or  solicitors,  and  entitled  to 
practise  as  sndi,  who  shall  be  called  the  regis* 
trar  of  certificates,  and  to  make  such  orders, 
directions,  and  regulations  touchinj^  the  per- 
formance and  execution  of  his  duties  as  they 
shall  think  proper,  which  said  redstrar  shall 
hold  such  office  or  employment  aurin|if  plea* 
sure  only,  and  such  regfistrar  shall  have  free 
access  to,  and  shall  be  at  liberty  from  Ume  to 
time  to  examine  and  take  copies  or  extracts, 
without  fee  or  reward,  of  all  rolls  or  books  kept 
for  the  enrolment  of  attomies  and  solicitors 
in  any  of  the  Courts  at  Westminster^  and  for 
the  enrolment  of  attomies  or  solicitors  in  the 
Court  of  the  Duchy  of  Lancaster  or  Court  of 
the  Duchy  Chamber  of  Lancaster  at  West- 
minster, or  in  any  of  the  Courts  of  the  Coun*' 
ties  Palatine  of  Lancaster  and  Durham* 

22.  That  no  attorney  or  solicitor  shall  prac- 
tise in  any  superior  Court  of  Law  or  Equity  in 
England  or  Wales,  or  otherwise  act  as  an  attor- 
ney or  solicitor,  until  he  shall  have  taken  out 
such  certificate  or  certificates  as  hereinafter 
mentioned,  and  during  such  time  only  as  the 
same  shall  continue  und  be  in  force*  Atad 
every  attorney  or  solicitor,  in  evoy  year,  in 
which  he  may  be  desirous  of  practising  as  such, 
shall,  between  the  15th  da^  of  November  and 
the  16th  day  of  December  m  that  year,  deliver 
^^  and  leave  with  the  reffistrar  of  certificates, 

4ay8  at  the  least  belore  the  granting  and 


issufMT  of  the  same,  a  dedaratioli  in  wiili&f 
signeu  by  such  attorney  or  solicitor^  or  by  hit 
partner,  or  in  case  such  attorney  or  solidtor 
shall  reside  more  than  twenty  miles  frem  Lob. 
don,  then  bv  his  London  fkietl  oto  his  bektif, 
containing  nis  name  and  place  of  resMeoce; 
and  the  Court,  or  one  of  the  CoMts  of  wiudi 
he  is  then  admitted  an  attorney  of  solicitor, 
together  with  the  term  and  year  ia  or  ss  o( 
which  he  was  so  admitted;  and  the  rccistrBr  of 
certificates  shall  cause  all  tlie  particidsn  ooa« 
tained  in  such  declaration  to  be  entered  in  s 
proper  book,  to  be  kept  for  that  purpoie, 
which  shall  be  open  to  tlM  inspccttoa  sad 
examination  of  aU  persona^  without  fee  or 
reward, 

23.  That  within  six  days  after  the  dcfifery 
of  such  declaratmn  so  sigued  aa  albreaud,  Ae 
registrar  of  certificates  (onleaa  he  shall  Me 
cause  and  have  reason  to  believe  that  the  pony 
applying  for  auch  certificate  it  not  upea  the 
said  roU  of  attomiea  or  solicitors,  or  is  other- 
wise  not  qualified  to  act  as  an  attorney  or  wli* 
citor),  shul  deliver  to  the  attorney  or  sofidlor 
desirous  of  obtainiBf^  such  certificate,  or  to  his 
agent,  a  certificate  signed  by  such  registnr  or 
officer,  of  such  attorney  or  solicitor  beiag  doiy 
enrolled ;  and  such  certificate  shall  be  dated  os 
the  16th  day  of  November  in  the  same  yeir» 
and  shall  continue  in  force  until  the  16th  day 
of  December,  in  the  year  next  Mlowing, 

24.  That  in  case  the  regittrar  of  cer^ficstcs 
shall  decline  to  issue  such  certificate  ai  sfore- 
said,  the  party  to  applying  for  such  certiftcali^ 
if  an  attorney,  shall  and  mav  apply  to  any  of 
the  said  Courto  of  Law  at  Westmioster,  or  t« 
any  Judge  thereof  i  or  if  a  sollciter,  u  the 
Master  of  the  Bolls,  who  are  hereby  anthorii^ 
to  make  suoh  order  in  the  metter  as  shsU  b« 
just,  and  to  order  pavment  of  costs  b^  sad  i« 
either  of  the  parties  if  they  ahaU  see  fit 

2d.  That  if  any  attorney  or  aolkitor  ihtB 
neglect  to  take  out  any  annual  certificate  with- 
in the  time  hereinbefore  appointed  for  thu 
purpose,  then  and  in  such  caae  the  rejfiitnr 
of  certificates  shall  not  grant  a  ecrtifictte  to 
such  attorney  or  solicitor  without  the  order  of 
the  Master  of  the  Roils,  in  the  case  of  aioii' 
citori  or  of  one  of  the  OowU  of  i^oees't 
Bench,  Common  Pleas^  or  Exchequer,  or  of 
one  of  the  Judges  thereof,  in  the  case  of  so 
attorney,  auifaorixing  such  registrar  to  ime 
such  certifioaie^  and  it  shall  be  lawAd  for  the 
Master  of  the  Rolls,  or  for  such  Coait  or 
Judge  to  make  such  order  i^tou  each  tens* 
and  conditions  as  be  or  they  shall  thiaii  fit; 
and  every  such  ktt  mentioned  certificate  ^ 
bear  date  the  day  on  which  the  tame  shsli  be 
granted,  and  shall  continue  in  force  until  ike 
l6th  day  of  December  then  next  foUowia^* 

26.  That  no  person  who,  as  an  atuneyv 
solidtor,  shall  sue,  prosecute,  defend,  or  cany 
on  any  action  or  suit,  or  any  proceediD^  h 
any  of  the  Courts  aforesud,  ivithont  hsfisc 
previously  obtained  a  certificate,  which  shiU 
be  then  in  force,  shall  be  capable  of  Dsbtiis- 
ing  any  action  or  suit  at  law  or  in  equity  for 
the  recovery  of  any  fee,  reward,  or  duht/*- 
ment  for  or  in  respect  of  any  busiocsi^vitt^' 
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or  tkis^  doiM  by  liim  m  an  attorney  or  soli* 
citor  as  aforesaio.  whilH^  he  shall  have  been 
withovt  socb  certificate  as  aforesaid. 

27.  Thai  tlie  <«rti6ca(e  hereinbefore  directed 
to  be  signed  and  ffiven  by  the  registrar  or  re- 
gutrars  of  certificates  shall  be  the  certificaUs 
upon  whidi  shall  he  impressed  any  stamp  du- 
ties  which  now  are  or  shall  be  hereafter  re- 
^mred  hy  law  to  be  paid  by  attorneys  and 
solicitors,  and  the  aame  certificate  so  stamped 
•hall  he  as^^od  and  effectnal  as  if  the  same 
had  been  issued  and  entered  in  tlie  manner 
directed  hy  any  act  or  acts  made  and  now  in 
force  toiichi^  such  certificates. 

28.  That  every  person  who  shall  have  been 
duly  admitted  an  attorney  or  solicitor  of  any 
one  of  the  Superior  Courts  of  Law  or  Equity 
at  Westminster  as  aforesud,  shall  be  entitleii, 
apoD  the  production  of  his  admission  therein, 
to  be  admitted  as  an  attorney  or  solicitor  in 
any  other  of  the  said  Courts^  or  in  any  inferior 
Court  of  Law  or  Eauity  in  England  or  Wales, 
upoQ  having  signed  the  roll  of  such  other 
Court,  bttt  not  otherwise,  and  shall  thereupon 
be  entitled  to  practise  as  an  attorney  or  solicitor 
therein  in  like  manner  as  if  he  hadf  been  sworn 
in  sad  admitted  an  attomev  or  solicitor  of  such 
Court,  provided  that  no  aaditioDal  fee,  besides 
those  payable  by  virtue  of  this  act,  shall  be 
derosndd  or  paid. 

29.  That  no  person  who  shall  have  duly 
served  his  clerkship  under  articles  in  writing 
punuant  to  the  provisions  of  this  act,  shall  be 
prevented  or  disqualified  from  being  admitted 
and  enrolled  as  an  attorney  or  solicitor,  nor 
liable  to  be  struck  off  the  roll,  if  admitted,  by 
reuon  or  in  consequence  of  the  attorney  oV 
solicitor  to  whom  he  may  have  been  bound  by 
sach  articles,  having  been,  after  such  service, 
struck  off  the  roll,  provided  that  such  clerk  or 
person  be  otherwise  entitled  to  be  admitted 
and  enrolled  according  to  tbe  providons  here- 
ubefore  coAtained. 

30.  That  no  person  who  has  been  admitted 
and  carolled  shall  he  liable  to  be  struck  off 
the  roll,  for  or  on  account  of  any  defect  in  the 
articles  of  clerkship,  or  in  the  repstry  thereof, 
or  in  his  service  under  such  articles,  or  in  his 
admission  and  enrolment,  unless  the  applica- 
tion for  St  rilling  him  off  the  roll  be  made 
within  twelve  months  from  the  time  of  his  ad- 
misiioa  and  enrolment,  provided  tb^t  such 
articles,  registration,  service,  admission,  or 
enrolment  be  without  fraud. 

31.  That  otttil  the  same  shall  be  varied  or 
altered,  pursuant  to  the  provisions  hereinafter 
contained,  the  several  sums  of  money  men- 
tioned in  the  second  schedule  hereunder  writ? 
ten,  shall  and  may  be  taken  and  received  fur 
the  services  and  purposes  menUoned  and  spe- 
cified therein ;  provided  always,  that  it  shall 
be  lawfnl  to  andffor  the  Lord  Chief  Justice  of 
Iter  Majesty's  Court  of  Queen's  Bench,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  and  the  Lord 
Chief  Baron  of  the  Court  of  Exchequer  (or 
any  three  of  them,  of  whom  the  Master  of  the 
Rolls  shall  be  one)  from  time  to  time  to  dimi- 
Jush  or  increase  the  said  sums,  or  any  of  them. 


as  they  shall  see  fit,  so  that  by  such  diminution 
they  be  not  reduced  to  less  than  one  half,  or 
by  such  increase  be  not  made  to  exceed  by 
more  than  one  half  the  amount  mentioned  in 
the  said  schedule,  and  to  make  any  order  or 
orders  for  the  payment  and  appropriation  of 
the  same  sums  to  such  persons,  and  in  sucb 
manner  as  they  shall  think  proper,  and  no 
greater  or  other  fees,  rewardi,  or  sums  than 
hereinbefore  mentioned  or  referred  to,  shall 
be  taken  or  received  on  any  pretence  whatso- 
ever. 

[We  akaM  give  another  branch  of  this  Bill 
in  onr  next  nnmher.] 


CHANGES  IN  THE  LAW, 

IK  THE  ZJLST  aSSBION  OF  FARLZAMBKT. 


No.  XX. 


PUNI8BH8NT  OF  DEATH. 

4&5  Vict.  c. 56. 

An  Actfer  takings  nwaff  the  PutMment  of 
Death  in  certain  eaeee,  and  euhetitmting 
other  Pamehmenti  in  lieu  thereof 

mdJune,  184L] 

1.  15  (7.  2,  c,  13,  f.  12.  Embezzlement  By 
servant  of  the  Bank  of  England  of  any  note, 
bill,  dividend  warrant,  bond,  deed,  fyc,  of  the 
company,  35  G,  3,  c.  G^,  s,  6.  Embezzlement 
by  servant  of  Bank  of  England  of  any  note, 
bill,  dividend  warrant,  fyc,  relating  to  Irish 
annuities  transferred  to  Bank  of  England.  37 
G,  3,  c.  46,  f .  6.  Embezzlement  by  any  servant 
of  Bank  of  England  of  any  note,  bill,  Sfc,  re» 
latin f  to  certatn  other  annuities  transferred  to 
Bank  of  England.  24  G.  2,  e.  11,  s.  3,  Em- 
bezzlement by  servant  of  South  Sea  Company 
if  notes,  bills,  Sfc.,  of  company.  55  G.  S, 
c.  184,  s.  7.  Stamp  duties  on  deeds.  55  G.  8, 
c.  185,  s.  7.  Stamp  duties  on  gold  and  silver 
plate.  6  G,  4,  c.  85,  *.  18.  Returning  from 
transportation.  Certain  offences  of  forgery 
and  embezzlement  not  to  be  punishable  with 
death.  Punishment. — Whereas  it  is  expedient 
to  alter  and  amend  various  statutes  now  in 
force  in  that  part  of  the  United  Kin|;dom 
called  England  relative  to  certain  offences  by 
the  smd  statutes  now  punishable  ivith  death : 

And  whereas  by  m  act  passed  in  the  15th 
year  of  the  reign  of  bia  late  Majesty  king 
George  the  Second,  intituled  '^  An  act  for  ea- 
tablishing  an  a^eement  with  the  Governor 
and  Company  of  the  Bank  of  England  for  ad- 
vancing the  sum  of  one  million  six  hundred 
thousand  pounds  towards  the  supply  for  the 
service  of  the  year  one  thousand  seven  hundred 
and  forty-two,"  it  was  among  other  things  en- 
acted, that  if  any  officer  or  servant  of  the  said 
company,  being  intrusted  with  any  note,  bill. 


dividend  warrant,  bond,  deed,  or  any  security, 
money«  or  other  effects  belonging  to  the  said 
company,  or  having  any  bill,  dividend  warrant, 
bond,  deed,  or  any  security  or  effects  of  any 
other  person  or  persons  lodged  or  deposited 
with  the  said  company,  or  with  him  as  an  officer 
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or  Servant  of  the  said  company,  should  secrete, 
"  embpzil/'  or  run  away  with  any  such  note, 
bill,  dividend  warrant,  bond,  deed,  security, 
money,  or  effects,  or  any  of  them,  every  officer 
or  servant  so  offending,  and  beinsf  thereof  con- 
victed in  due  form  of  law,  should  be  deemed 
ffuilty  of  felony,  and  should  suffer  death  as  a 
felon,  without  benefit  of  clergy  : 

And  whereas  also  by  an  act  passed  in  the  35th 
year  of  the  rei^n  of  his  late  Majesty  King  George 
the  Third,  intituled  '*  An  act  for  making  part  of 
cert^n  principal  sums  or  stock  and  annuities, 
rinsed  or  created  or  to  be  raised  or  created  by 
the  parliament  of  the  kingdom  of  Ireland  on 
loans  for  the  use  of  the  government  of  that  king- 
dom transferrable,  and  the  dividends  on  such 
stock  aod  annuities  payable  at  the  Bank  of  Enja^- 
land,  and  for  the  better  security  of  the  propne- 
tors  of  such  stock  and  annuities,  and  of  the  Go- 
vernor and  Company  of  the  Bank  of  England," 
it  was  among  other  things  enacted,  that  if  any 
officer  or  servant  of  the  said  Governor  ana 
Company  of  the  Bank  of  England,  being  in- 
trusted with  any  note,  bill,  dividend  warrant, 
or  warrant  for  payment  of  any  annuity  or  in- 
terest or  money,  or  any  security,  money,  or 
other  effects,  of  or  belonging  to  the  saia  Go- 
vernor and  Company,  or  hanng  any  note,  bill, 
dividend  warrant,  or  warrant  for  payment  of 
any  annuity  or  interest  or  money,  or  any  secu- 
rityy  money,  or  other  effects,  of  any  other  per- 
son or  persons,  body  politic  or  corporate,  lodged 
or  deposited  with  the  said  governor  and  com- 
pany, or  with  him  as  an  officer  or  servant  of 
the  said  governor  and  company,  in  pursuance 
of  this  act,  or  of  the  due  execution  thereof, 
should  secrete,  embezzle,  or  run  away  with 
any  such  note,  bill,  dividend,  or  other  warrant, 
security,  money,  or  other  effects  as  aforesaid, 
or  any  part  thereof,  every  such  officer  or  ser- 
vant so  offending  should  be  deemed  guilty  of 
felony,  and  shuuld  suffer  death  as  a  felon, 
without  benefit  of  clergy ; 

And  whereas  also  by  an  act  passed  in  the 
S7th  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  "  an  act  tor  making 
certain  annuities  created  by  the  parliament  of 
the  kingdom  of  Ireland,  transferrable,  and  the 
dividends  then  payable  at  the  Bank  of  England, 
and  for  the  belter  security  of  the  proprietors 
of  such  annuities  and  ot  the  Governor  and 
Company  of  the  Bank  of  England,"  it  was 
among  other  things  enacted,  that  if  any  officer 
or  servant  of  the  said  Governor  and  Company 
of  the  Bank  of  England,  being  intrusted  with 
any  note,  bill,  dividend  warrant,  or  warrant 
for  payment  of  any  annuity  or  interest  or 
money,  or  any  security,  money,  or  other  effects, 
of  or  belonging  to  the  said  governor  and  com- 
pany, or  having  any  note,  bill,  dividend  war. 
rant,  or  warrant  for  payment  of  any  annuity  or 
interest  or  money,  or  any  security,  money,  or 
other  effects,  of  any  other  person  or  persons, 
body  politic  or  corporate,  lodged  or  deposited 
with  the  said  governor  and  company,  or  with 
him  as  an  officer  or  servant  of  the  said  gover- 
nor and  company,  in  pursuance  of  this  act,  or 
of  the  due  execution  thereof,  should  secrete, 
embezzle,  or  run^away  with  any  such  note,  bill^ 


dividend,  or  other  warnuit,  security,  none?, 
or  other  effects,  as  aforesaid,  or  aoy  psrt 
thereof,  every  such  officer  or  servant  so  of- 
fendinsf  should  be  deemed  guilty  of  fdooT, 
and  should  suffier  death  as  a  felon  witbrat 
benefit  of  clergy : 

And  whereas  also  by  an  act  passed  in  the  ?4(h 
year  of  his  late  majesty  KingGeorge  theSecond, 
mtituled,  "  An  Act  for  redociog  the  Interest 
upon  the  Capital  Stock  of  the  South  Sea  Com- 
pany from  the  time  and  upon  the  terms  thereto 
mentioned,  and  for  preventing  of  frands  com- 
mitted  by  the  officers  and  servants  of  the  mi 
Company,"  it  wa«,  among  other  things,  enacted, 
that  if  any  officer  or  servant  of  the  said  com- 
pany, being  intrusted  with  any  note,  bill,  din- 
dend  warrant,  bond,  deed,  or  any  secnritj, 
money,  or  other  effects  belonging  to  the  aid 
company,  or  having  any  bill,  divi£nd  warrut, 
bond,  deed,  or  any  security,  money,  or  effects 
of  any  other  person  or  persons  lodj^ed  or  de- 
posited with  tne  said  company,  or  with  him  is 
an  officer  or  servant  of  the  said  company,  iboold 
secrete,  "  embezil,"  or  ran  away  with  uy 
such  note,  bill,  dividend  warrant,  bond,  ^/utA, 
security,  money,  or  effects,  or  any  part  of  then. 
every  officer  or  servant  so  offending,  and  bdsf 
thereof  conrictad  in  due  form  of  law,  shosla 
be  deemed  guilty  of  felony,  and  should  suffer 
death  as  a  felon,  without  benefit  of  clergy: 

And  whereas  also  by  an  act  passed  in  the 
55tb  year  of  bis  late  majesty  King  George  tbe 
Third,  intituled  *^  An  Act  for  repealing  the 
Stamp  Duties  on  deeds,  law  proceeding!,  and 
other  written  or  printed  instruments,  and  the 
duties  on  Fire  Insurances,  and  on  legacies,  and 
successions  and  personal  estates  upon  intes- 
tacies, now  payable  in  Great  Britain,  and  for 
granting  other  duties  in  lien  thereof,"  it  wai 
amonjr  other  things  enacted,  that  if  any  persoo 
should  privately  and  secretly  use  any  stamp  or 
die  which  should  have  been  provided,  made, 
or  used  in  pursuance  of  that  act,  or  of  aoy 
former  act  or  acts  relating  to  any  stamp  daty 
or  duties,  with  intent  to  defraud  his  Majnty, 
his  heirs  or  successors,  of  any  of  the  said 
duties,  or  any  part  thereof,  or  if  any  perwo 
should  fraudulently  cut,  tear,  or  get  off,  or 
cause  or  procure  to  be  cut,  torn,  or  ^ot  off,  the 
impression  of  any  stamp  or  die  which  should 
have  been  provided,  made,  or  used,  ui  pur- 
suance of  that  or  any  former  act,  for  expresaog 
or  denoting  any  duty  or  duties  under  the  care 
and  management  of  the  commisaioners  of 
stamps,  or  any  part  of  such  duty  or  duties, 
from  any  vellum,  parchment,  or  paper  wfatt- 
soever,  with  intent  to  use  the  same  for  or  upon 
any  other  vellum,  parchment,  or  pi^>  ^ 
any  instrument  or  writing,  charged  or  charife- 
able  with  any  of  the  duties  thereby  granted, 
then  and  in  every  such  case  every  person  so 
offending,  and  every  person  knowingly  and 
wilfully  aiding,  abetting,  or  assisting  any  per- 
son or  persons  in  committing  any  such  offenee 
as  aforesaid,  and  being  thereof  lawfiilly  wn- 
victed,  should  be  adjudged  guilty  of  Wony. 
and  should  suffer  death  as  a  feion,  without  the 
benefit  of  clergy  ; 

And  whereas  also  by  an  act  passed  in  the 
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55ib  yeur  of  the  rdm  of  his  Mud  kte  Majesty 
King  George  the  Third,  intituied  *'An  Act 
for  repefding  the  Stamp  Office  Duties  on 
AdTertuemenU,  Newspapers,  Gold  and  Silver 
Pbte,  Stage  Coaches,  and  Licenses  for  keep- 
ing Stage  Coaches,  now  payable  b  Great 
Britain,  and  for  granting  new  duties  in  lieu 
thereof,"  it  was  among  other  things  enacted, 
that  if  any  person  should  transpose  or  re- 
move,  or  cause  to  be  transposed  or  removed, 
from  one  piece  of  gold  or  sUver  plate  to  ano- 
ther, or  to  any  vessel  or  ware  of  base  metal, 
any  impression  made  with  any  mark,  stamp,  or 
die,  which  should  have  been  proved,  made,  or 
used,  in  pursuance  of  that  or  any  former  act, 
for  the  purpose  of  marking  or  stamping  of  any 
8uch  gold  or  silver  plate  as  aforesaid,  or  if  any 
person  should  sell,  exchange,  or  expose  to  sale, 
or  export  out  of  Great  Britain,  any  such  gold  or 
silrer  plate,  or  any  vessel  or  ware  of  base 
metal,  having  thereupon  an^  impression  of 
any  mark,  stamp,  or  die  which  should  have 
been  transposed  or  removed  from  any  other 
piece  of  plate  as  aforesaid,  knowing  the  same 
respectively  to  be  transposed  or  removed  as 
aforesaid,  or  if  any  person  should  privately  or 
secretly  use  any  mark,  stamp,  or  die  so  pro* 
vided,  made,  or  used  as  aforesaid,  with  intent 
to  defraud  his  Majesty,  his  heirs  or  successors, 
then  every  person  so  offending,  and  every  per- 
son knowingly  and  wilfully  aiding,  abettmg, 
^  and  assisting  any  person  or  persons  in  com- 
mittmg  any  sncn  offence  as  aforesaid,  and 
being  thereof  lawfully  convicted,  should  be 
adjudged  guilty  of  felony,  and  should  suffer 
death  as  a  felon,  without  benefit  of  clergy : 

And  whereas  by  an  act  passed  in  the  6tb  year 
of  the  reign  of  King  George  the  Fourth,  in- 
tituled "An  Act  WT  further  regulating  the 
payment  of  the  Salaries  and  Pensions  to  the 
Judges  of  bis  Majesty's  Courts  in  India,  and 
the  Bishop  of  Calcutta;  for  authorizing  the 
Transportation  of  offenders  from  the  island  of 
Saint  Helena;  and  for  more  effectually  pro- 
viding for  the  administration  of  justice  in 
Singapore  and  Malacca,  and  certain  colonies 
on  the  coast  of  Coromandel,"  it  is  among 
other  Uiings  enacted,  that  iif  any  offender 
sentenced  or  ordereii  by  the  Governor  and 
Council  of  the  island  of  Saint  Helena  to  be 
transported  from  the  said  island  to  any  such 
place  as  is  therein  mentioned  or  referred  to 
should  return  to  the  said  island  of  Saint 
Helena,  or  come  into  any  of  the  territories  or 
acquisitions  of  his  Majesty,  or  of  the  united 
company  of  merchants  of  England  trading  to 
the  East  Indies  in  the  East  Indies,  or  shall 
come  into  any  partof  Great  Britain  or  Ireland, 
before  the  end  of  the  term  for  which  he  or  she 
should  be  so  sentenced  or  ordered  to  be  trans- 
ported as  aforesaid,  he  or  she  so  returning  or 
coming  as  aforesud  should  be  liable  to  be 
punished  as  a  person  attainted  of  felony  without 
benefit  of  clergy,  and  that  execution  should 
and  might  be  awarded  against  such  offender 
accordingly : 

And  it  is  expedient  that  the  aiud  several  of- 
fences should  no  longer  be  nuuishable  with 


Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Ms^es^,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  parlia* 
ment  assembled,  that  firom  and  after  the 
commencement  of  this  act,  if  any  person  shall 
be  convicted  of  any  of  the  offences  hereinbefore 
specified,  such  person  shall  not  be  subject  to  any 
sentence,  judgment,  or  punbhment  of  deaths 
but  shall,  mstead  of  the  sentence  or  judgment 
in  and  by  the  said  several  acts  herein-before 
recited  ordered  to  be  given  or  awarded  agwnst 
persons  convicted  of  the  said  offences,  or  any 
of  them  respectively,  be  liable,  at  the  discre- 
tion of  the  Court,  to  be  transported  beyond 
the  seas  for  the  term  of  the  natural  life  of  such 
person,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  time  not 
exceeding  three  years. 

2.  7  4*  8  &.  4,  c.  30,  «.  8.  Rhloui  demoU" 
tion  0/churchei,  homes,  ^v.,  notio  be  punuhn^ 
I  b(e  with  death,  PtinUhmeni. — And  whereas 
bv  an  act  passed  in  the  eighth  year  of  the  reign 
of  his  late  majesty  King  Geoi^e  the  Fourth, 
intituled  "An  act  for consolidatmg  and  amend- 
in^r  the  laws  in  England  relative  to  malicious 
injuries  to  property,*'  it  was  amongst  other 
thmgs  enacted,  that  if  anv  persons  riotously 
and  tumnltonsly  assemblea  together  to  the  dis- 
turbance of  the  public  peace  should  unlawfully 
and  with  force  demolish,  pall  down,  or  destroy, 
or  begin  to  demolish,  pull  down,  or  destroy, 
auf  church  or  chapel,  or  any  chapel  for  the 
religious  worship  of  persons  dissenting  from 
the  United  Church  of  England  and  Ireland, 
duly  regutered  or  recorded,  or  any  house, 
stable,  coech-house,  outhouse,  warehouse, 
office,  shop,  mill,  malthouse,  hop-oast,  barn, 
or  granary,  or  any  building  or  erection  used  in 
cairying  on  an^  trade  or  manufacture,  or  any 
branch  thereof,  or  any  machinery,  where  fixed 
or  moveable,  prepared  for  or  employed  in  any 
manufEkcture  or  in  any  branch  thereof,  or  any 
steam  engine  or  other  engpne  for  sinking, 
draining,  or  working  any  mine,  or  any  staith, 
building,  or  erection  used  in  conducting  the 
business  of  any  mine,  or  any  bridge,  waggon- 
way,  or  trunk  for  conveying  minerals  rrom 
any  mine,  ever^  such  offender  should  be 
deemed  guiltv  of'^  folony,  and  being  convicted 
thereof,  should  suffer  death  as  a  felon  ;  aad 
that  in  case  of  every  felony  punishable  under 
that  act  every  principal  in  the  second  deme, 
and  everv  accessory  before  the  fiact,  should  be 
punishable  with  death  or  otherwise,  in  the 
same  manner  as  the  principal  in  the  first  de- 
gree was  by  that  act  punishable  :  And  whereas 
It  is  expedient  that  the  said  last-mentioned 
offences  should  be  no  longer  punishable  with 
death ;  be  it  therefore  enacted,  that  from  and 
after  the  commencement  of  this  act,  if  any 
person  shall  be  convicted  of  any  of  the  said 
offences  herein-before  last  specified,  whether  as 
principal,  or  as  principal  in  the  second  degree 
or  as  accessory  before  the  fact,  such  person 
shall  not  be  subject  to  any  sentence,  judgment, 
or  punishment  of  death,  but  shall,  instead  of 
the  sentence  or  judgment  in  and  by  the  said 
act  herein-before  last  recited  ordered  tr  ' 
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ffiven  or  awarded  af^faitt  penons  oonTicted  of 
the  8ud  last  mentioned  offences,  or  any  of 
them'respectivdy,  be  liable,  at  the  discretion 
of  the  <>oart,  to  be  transported  beyond  the  seas 
for  any  term  not  less  tkan  seven  years,  or  to 
be  knprisoned  for  any  tifie  not  ezceedtfi; 
three  yean. 

d.  9  I?.  4»  «.  31,  «.  16  mid  17.  iUpe.  ^^ 
mt  §9  he  pmfMhoMewitkdeatk.'-^linA  whereas 
alsobyjan  act  passedintheninth  year  of  the  reign 
of  hissaid  late  Majesty  Ki w  Qeorme the  Fourtti, 
Intitakd  "an act  for  oonsdtdatinff  md  amend- 
fittfr  the  statotes  In  England  relative  to  of* 
fences  against  the  person,  k  was  amongst 
other  tilings  enacted,  that  every  person  con- 
victed of  the  crime  of  n^  should  suier 
death  as  a  felon,  and  that  if  an^  person 
shoidd  onlawf  nlly  and  camalW  know  and  abase 
any  girl  under  the  age  of  ten  years,  everv 
auch  oflfender  should  beguiltvof  felony,  nna 
being  convicted  thereof  shoala  suffer  death  m 
a  felon :  and  whereas  it  is  expedient  that  Che 
said  several  offences  herein-before  last  sped- 
lied  should  no  longer  foe  minishahle  with 
death ;  be  it  therefore  enacteo*  that  from  and 
after  the  commencement  of  this  act,  if  any 
person  shall  be  convicted  of  any  of  the  said 
offences  herein-before  last  spediied,  such  per- 
son shall  not  be  subject  to  any  sentence,  judg- 
ment, or  punishment  of  death,  but  shall,  in- 
stead of  the  sentence  or  judgment  in  and  by 
the  said  act  herdn-before  last  redted  ordered 
to  be  given  or  awarded  against  persons  convict- 
ed of  the  said  last-mentioned  offences,  or  any 
of  them  respectivdy,  be  liable  to  be  transport- 
ed beyond  the  seas  for  the  term  of  his  natural 
life. 

4.  Imprmtment  may  be  with  or  without  ^ard 
labour. — ^And  be  it  enacted,  that  in  awarding 
the  punishment  of  imprisonment  for  any  o£ 
fence  punishable  under  this  act,  it  shall  be  law- 
ful for  the  Court  to  direct  sudi  punishment  to 
he  with  or  without  hard  labour  in  the  c<immon 
gaol  or  house  of  correction,  and  also  to  diiect 
2iat  the  offender  shall  be  kept  in  solitanr  con- 
finement for  any  portion  or  portions  or  such 
imprisonment,  whether  the  same  be  with  or 
without  hard  labour,  not  exceeding  one  month 
at  any  one  time,  and  not  exceeding  three 
montlis  in  any  one  year,  as  to  the  Court  in  its 
^liscretion  shall  seem  meet. 

6.  ActnottoelterbifS9F.A^o.2»A,OrAG. 
4,  c.  64. — ^And  be  it  enacted,  Uiat  notiiing  in 
this  act  oontdned  shall  be  construed  to  ex- 
tend to  die  alteration  or  repeal  of  any  of  the 
powers,  provisions,  or  r^ulations  contained 
an  an  act  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  "an  act  for  effecting  greater 
uniformity  of  practice  in  the  government  of 
the  several  prisons  of  England  and  Wales, 
and  for  appointing  inspectors  of  prisons  in 
Greal  Britain,"  or  in  an  set  passed  in  the  fourth 
^ear  of  his  Majesty  Kir  i  George  the  Fourth, 
intituled  "  an  act  tor  oonsolidatmgand  amend, 
ing  the  laws  relating  to  the  building,  repairing, 
and  regulating  of  certain  gaols  and  houses  of 
correction  in  England  and  Wales." 

6*  Offemcee  not  to  be  tried  ai  Seaions. 


''And  be  it  enacted,  thatnoneof  theoflhnces 
herein-before  spedfied  shall  be  tried  or  triable 
before  any  justices  of  the  peace  at  any  ge- 
neral or  quarter  sessions  of  die  peace. 

7.  Commencement ^j4ot,^Andbe  it  ensil- 
ed, that  this  act  shaU  commenoe  and  take 
effect  on  the  first  diwof  October  one  thousand 
dght  hundred  and  rorty-one. 


THE  PROPERTY  LAWYER. 


DAM AOBS  IV  XQUITT. 

It  18  now  settled,  ultliough  at  one  time  ft 
was  not  so  clear,  that  a  Court  of  Eqmtj  wifi 
not  give  relief  by  way  of  damages,  but  wil 
leave  the  parties  to  their  remedy  in  a  Court 
of  Law.  Dentony.  Steufori,  I  Cox,  258; 
Greenawny  v.  Adawio,  12  Vea.  335;  DM 
▼.  Gee,  17  Vea.  273.  This  nde  has  been 
recently  applied  to  a  case  in  vrluch  certain 
persons  named  Stephen  Jones  and  Mar^garet 
Daggerell,  being  owners  of  a  house  and 
premiaea  at  Bath.  Mc  Chitty,  an  attaroey. 
entered  into  an  agreeasent  in  writiD^  with 
the  plaintiff,  whereby  reprcaenting  himaetf 
"  aa  the  kwfnlly  audiorised  agent  of  tkcm 
the  said  Stephen  Jones  and  Mai|;aret  Di^- 
gerell/'  he  agreed  on  that  behalf  for  the  sale 
to  the  plaint^  of  the  property  in  qoestion. 
At  the  time  of  the  execution  of  the  agree- 
ment, the  plaintiff  paid  to  Chitty  a  deport 
of  20/.  It  afterwards  appeared  that  Chit^ 
had  no  authority  from  Jones  or  Daggerdl. 
and  the  plaintiff  filed  a  bil  against  tiie 
owners  and  A,  B.,  praying  a  specific  per- 
formance ;  and  in  tiie  alternative*  that  if  ^ 
agreement  could  not  be  enforced  against 
the  owneiB,  then  that  Chit^  mi^t  i«|iay 
deposit  and  tiie  costs  incurred  by  the  plam- 
tiff  and  of  the  suit.  Lord  Lnngiule,  M.  R., 
held  that  the  remedy  of  the  plaintiff  against 
Chitty  being  altogether  at  law,  could  not 
be  had  in  this  suit,  and  the  bill  was  dis- 
missed with  costs.  **  The  queation  In,  whe- 
ther, where  a  party  having  ne  sufficieBt 
authority,  enters  into  an  agreement,  the  dis- 
appointed purchaser  can  oome  here  for  the 
recovery  of  damages  which  he  has  been  pet 
to.  No  autiiority  was  produced,  and  I  be- 
lieve that  none  exists,  for  such  an  inter- 
position by  this  Court  Judges  have  si- 
ways  in  modem  times  thought  tbnt  this  wu 
not  the  Court  for  the  recovery  of  daaaagefi, 
and  tiiat  the  proper  mode  of  obtaining  nM 
was  by  an  action  at  law,  and  it  n  reasonaMe 
that  it  should  be  so.'*  This  judgment  wis 
afterwards  affirmed,  with  costs,  by  Lord 
Chancellor  Cottenham^  Sainsbmy  v.  JomSt 
1 2  Beav.  462. 
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NOTICES  C^  NEW  BOOKS. 

OiUliMei  of  Law :  or  Readings  from  Black- 
stone,  Miiford,  Fonblanque,  and  other 
Test  Writers}  revised  to  the  end  of  the 
last  Session  of  Parliament,  Part  I, 
Common  and  Statute  Law:  Part  IL 
Efuitf  and  Bankrupteg.  Second  Edition, 
By  RoBBBT  Mauoham,  Secretary  to  the 
Ineorporated  Law  Society. 

Havikg  noticed  the  first  part  of  tiiis  new 
edition  of  Mr.  Maugham's  "Oatlines  of 
Law,"  (see  page.  292,  ante,)  we  shall  now, 
in  introducing  to  our  readers  the  second 
part,  leave  the  author  to  speak  for  himself. 
The  following  is  the  Preface  which  accom- 
panies the  second  part,  on  Equity  and 
Bankruptcy,  and  completes  the  volume. 
The  subjects  comprehended  in  the  work> 
are  brought  down  to  the  end  6f  the  last 
session  of  parliament. 

"Referring  to  the  'Advertisement'  of  the 
Fint  Ptft  of  this  ?(^me»  it  may  not  be  in- 
appropiiate  in  dooag  the  second^  to  observe 
that  however  sufficient  for  Hs  purpose  may  be 
the  Outliae  contuned  in  Blackstone's  Com- 
meDtaries,  of  the  various  injuries  cognizable 
in  the  Courts  of  Common  Law,  that  work  does 
nut  comprehend  an  adequate  statement  of  the 
relief  and  protection  afforded  in  Courts  of 
£9<uVjr,  or  the  remedies  provided  under  the 
Bankrupt  Law.  The  foct  is,  that  nine-tenths 
of  the  volume  of  Private  Wrongs  are  devoted 
to  the  Common  Law  remedies,  and  only  one- 
tenth  to  Eqiuty  and  Bankruptcy.  The  learned 
Jnd^  in  proceeding  to  this  latter  bvanch  of 
his  work  thus  writes : 

'  Let  as  nejct  take  a  brief,  bat  roinprehe&ilve 
view  of  the  general  aature  of  Epiity,  as  now  nn- 
dentood  and  i^ractiaed  in  onr  several  Courts  of 
•Judicature.  I  have  formerly  touched  upon  it, 
bat  imperfectly  :  it  deserve*  a  more  complete  ejrpU- 
cation.  Yet  as  oothing  is  hitherto  extant,  that  can 
give  a  stranger  a  tolerable  idea  of  the  Coorts  of 
Kqniiy,  subsisting  in  England,  as  distinguished 
from  the  Courts  of  Law,  the  oompiler  of  these 
obiervationa  cannot  but  attempt  it  with  diffidence ; 
those  who  know  them  best,  are  too  muth  em- 
ployed to  find  time  to  write ;  and  those  who  have 
attended  but  little  io  those  Courts,  must  be  often 
at  a  losi  for  materials.' 

''The  passi^^es  referred  to,  as  formerly  touch- 
eA  upon,  are  as  follow : 

*  Equity  depending  essentially  wpon  the  par* 
liadar  oircooitanoes  of  each  indiridaal  case,  there 
eu,  ID  the  general  sense  of  the  word,  (although 
this  must  not  be  understood  as  appUoabVs  to  Equity, 
as  administered  in  our  Equity  Courts,)  be  no  estab- 
luhed  rules  and  fixed  precepts  of  Equity  laid 
down,  without  destroying  its  essence,  and  reducing 
>t  to  a  foAXxfe  law.    And  on  the  other  hand,  the 
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Uberty  of  considering  all  cases  hi  an  equitable  light 
must  not  be  indulged  too  far;  lest  thereby  we 
destroy  all  law,  and  leave  the  decision  of  every 
questiofn  entlieiy  in  the  btvaat  of  the  judge.  And 
law,  without  equity,  though  hard  and  disagreeable, 
IS  oauch  more  desirable  for  the  public  good  than 
equity  without  taw :  which  would  make  every 
judge  a  legislator,  aad  iatroduee  most  infinite 
confusion  ;  as  there  would  then  be  almost  as  many 
different  rules  of  action  laid  down  in  onr  courts* 
as  there  are  differences  of  capacity  and  sentiment 
ofthehnmr---^' 


**  In  another  part  he  observes : 

'  These  are  the  several  grounds  of  the  laws  of 
Bnglaiid :  over  and  above  whieh  Bqmty  is  also 
Artquently  eatted  in  to  assist*  to  moderate,  and  Io 
explain  them.  What  equity  is,  and  how  i mpossible 
in  its  very  essence  to  be  reduced  to  sUted  rules, 
hath  been  shewn  In  the  preceding  section.  I 
shall,  therefore,  only  add,  that  (b^idca  the  libe- 
rality of  sentiment,  with  which  our  Common  Law 
judges  interpret  acts  of  parliament  and  such  rules 
of  the  unwritten  law  as  are  not  of  a  posittve  kind,) 
there  are  also  peculiar  Courts  of  Equity  atablishcd 
for  the  benefit  of  the  subject ;  to  detect  latent 
frauds  and  concealments,  which  the  process  of  the 
Courts  of  law  is  not  adapted  to  reach ;  to  enforce 
the  execution  of  such  matters  of' trust  and  con- 
fidence, as  are  binding  in  ooascience^  tboqgh  not 
cognizable  hi  a  Court  of  law  ;  to  deUver  from  such 
dangers  as  are  owing  to  miafortunc  or  oversight ; 
and  to  give  a  more  specific  relief  and  more  adapted 
to  the  circumstonces  of  the  case,  than  can  always 
he  obtained  by  the  generality  of  the  rules  of  the 
positive  or  Common  Law.  This  is  the  business 
of  our  Courts  in  Equity,  which,  however,  are  only 
conversant  In  matters  of  property.' 

''  These  passages  (says  the  writer)  and  a 
single  chapter  on  the  general  nature  of  Equity 
(which  will  be  found  in  the  following  work) 
with  a  few  pages  on  the  Jurisdiction  of  Courts 
of  Equity,  and  a  very  short  summary  of  the 
form  of  proceeding,  contain  all  that  is  to  be 
found  in  the  Commentaries  on  the  suliject  of 
Equity.  In  the  present  cdltton,  therefore,  re- 
course has  been  had  to  other  Text-Writers, 
and  to  the  reports  of  a<\judged  cases,  for  the 
purpose  of  extending  the  Oatliae,  and  fitting 
up  some  of  the  principal  heads  o€  Equity. 

The  reader  will  consequently  find  chapters 
on  Equity  in  relation  to  Courts  of  Law ;  on 
infants  and  wards  in  Chancery ;  on  the  relief 
and  protection  affoi^ed  to  married  women ; 
to  kKots  and  lunatics;  to  the  interests  of  cha- 
rities ;  on  enforcing  the  specific  performance 
of  agi«ements;  and  the  execution  of  trusts. 

The  Outline  relating  to  Bankruptog  has 
been  principally  compiled  from  the  consolida- 
tion statute  of  6  G.  4,  c.  16,  and  the  Bank- 
ruptcy Court  Act  of  1  &  2  W.  4,  c.  66,  with 
the  alterations  effected  by  the  1  &2Vict.  c. 
110,  and  the  2  &  3  Viet.  cc.  11  &  29,  and  Ishe 
Judicial  decisions  bearing  on  persons  liable  to 
be  bankrupt  J— the  Act  of  Bankruptcy  j— the 
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petitioiiiiig  creditor's  debt;— the  fiat;— the 
proof  of  debU;— theyalidity  of  transactioiu 
before  the  fiat ; — disputiDf^  the  fiat ;— and  the 
liabilities  and  protection  of  the  banicmpt. 

''The  result  has  been,  that  in  the  second  part 
of  the  present  yolume,  more  than  seven-eigfhths 
of  its  contents  are  not  to  be  found  in  any  of 
the  editions  of  Blackstone.  But  whilst  the  com- 
piler ventures  to  say  thus  much  in  explanation 
of  his  objects,  he  yields  to  none  in  admiration 
of  the.  fi^reat  Commentator,  whose  work,  if 
written  in  these  changeful  days,  instead  of 
aii^ty  years  ago,  would,  doubUess,  have  been  all 
that  the  student  could  desire.'* 

POINTS  IN  COMMON  LAW  PRAC 
TICE,  BY  QUESTION  AND  AN- 
SWER. 

No.  IX. 

ARBITRATIONS. 

156.  Where  there  is  a  reference  to  two  arbi- 
trators, can  witnesses  be  examined  before 
one  of  the  arbitrators  alone,  under  any  and 
what  circumstances } 

157.  Can  one  of  the  arbitrators,  a  merchant, 
leave  a  question  of  law  to  be  decided  by 
another  of  the  arbitrators,  a  lawyer,  both 
signing  the  award  ? 

158.  Can  an  umpire  be  appointed  by  lot,  with 
any  and  what  consent  ? 

159.  Can  an  arbitrator  proceed  in  the  absence 
of  either  party,  under  any  and  what  circum- 
stances ? 

160.  By  what  means  can  the  attendance  of  wit- 
nesses be  secured  in  a  reference,  and  on 
what  conditions  ? 

161.  Within  what  time  must  the  arbitrator 
make  his  award  ? 

162.  Can  an  arbitrator  make  any,  and  what 
alteratioi 
ecuted } 


alteration  in  his  award,  after 


any.  i 
it  has 


been  ex< 


170.  Can  the  certificate  of  an  arbitrator  noder 
■a  order  of  Nisi  Prius,  be  set  aside  on  tbc 
ground  of  a  mistake  on  the  effect  of  eri« 
dence! 


163.  Where  an  arbitrator  has  power  to  enlarge 
the  time,  at  what  period  must  he  exercise  it  ? 

164.  In  what  form  and  manner  must  the  en- 
€  largement  of  the  time  be  made  by  the  arbi- 
trator ? 

163.  If  the  time  be  permitted  to  expire,  will 
the  subsequent  proceedings  be  valid,  and  how 
can  they  be  enforced  ? 

166.  When  a  party  is  entitled  to  costs  under 
an  award,  when  can  he  proceed  to  tax  such 
costs  ? 

167.  Can  an  arbitrstor  award  costs  to  be  paid 
on  a  certain  day,  before  the  time  expires  for 
applying  lo  set  aside  the  award  ? 

168.  when  the  time  for  making  an  award  is 
enlarged  for  three  months  from  the  date  of 
the  enlargement,  are  both  days  reckoned 
inclusive  ? 

169.  Can  the  officers  of  the  Court  refuse  to 
draw  up  a  rule  for  an  attachment  for  non- 
performance of  an  award,  where  the  award 
18  not  properly  stamped  ? 


LIFE  AND  FIRE  INSURANCES. 


DATS  or  ORACB. 

A  VRRT  general  impresaion  prevails  that  tiie 
assured  can  recoyer  on  policiea  of  assunoce 
in  the  event  of  a  fire  happening  after  the  expi- 
ration of  the  year  and  within  the  fifteen  dsys 
of  grace  allowed  by  the  ofiScea  for  the  par- 
ment  of  the  premium,  but  it  is  by  no  mesos 
prudent  or  safe  to  rely  on  such  a  princi]de, 
unless  the  extra  time  ia  allowed  m  tkepeUof 
itself,  li  it  ia  only  given  in  the  cemptuyi 
fropotaU  or  in  the  receipt /or  the  premkm, 
a  difficulty  arises  in  connecting  the  ooe  or 
the  other,  not  being  under  sesd,  with  the 
policy  which  is  under  seal,  and  it  u  appre- 
hended if  the  assured  has  manifested  inj 
indispoaition  to  continue  his  insunmce.  or  i 
the  premium  had  been  deo&anded  and  not 
paid,  he  could  not  recover. 

With  regard  to  life  policiea  also,  if  the 
life  drops  after  the  expiration  of  the  jear, 
and  within  the  days  of  grace,  the  premium 
being  unpaid  for  the  next  year,  care  should 
be  taken  to  tender  and  pay  the  premiom 
within  the  prescribed  period  allowed  by  the 
oflice,  or  the  assured  could  not  recover;  a 
similar  tender  is  also  needful  in  fire  polides. 

It  would  be  desirable  to  put  an  end  to  iH 
doubta  upion  the  aubject,  if  all  the  offices 
were  to  insert  a  clause  in  thnrfolkm  to 
allow  a  given  number  of  daya  to  mske  the 
payment;  those  offices  who  wish  to  ad 
honestly,  will  not  hesitate  ao  to  do,  ssa 
loop-hole  should  not  be  left  to  enable  tbea 
to  get  rid  of  their  liability  by  a  techoial 
objection,  instances  not  bemg  wsntiog 
wherein  they  have  done  so  successfully. 


SELECTIONS 
FROM  CORRESPONDENCE. 

To  the  Editor  of  the  Leg^i  Obeemr. 

MORTOAGB  STAMP. 

In  the  case  propounded  by  "A  Sobicriber," 
p.  349,  the  ad  valorem  duty  is  payable.  It  d^ 
be  ar^ed  that  the  sump  laws  are  in  frronrof 
the  revenue,  and  therefore  will  be  constrsev  >> 
furtherance  of  that  object;  but  the  KX^ 
being  in  discharge  of  the  mort^e  debt,  tbe 
surrender  to  ^.,  the  mortgagor,  is  tp  be  cos- 
siddred  as  merely  a  reconveyance,  and  ^' 
fore  is  not  lialde  to  the  ad  tfalvrem  duty.  ^^ 
the  couduct  of  the  parties^  and  the  wholes" 
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camstances  of  the  cose,  forbid  thii  conitruc- 
lion.  By  the  surreDdcr  to  A,  upon  his  admit- 
lance,  be  became  seised  in  fee  of  the  estate. 
Tlic  relation  of  tnortf^a^or  and  mort^aji^ee, 
which  before  existed  between  A.  &  B.  are 
dMtroyed ;  C.  is  to  be  taken  in  the  Y\^\\X  of  a 
romiDon  tmstee,  in  trust  for  sale;  and  A.&B. 
are  eeiiui  que  truste,  interested  in  the  proceeds 
of  the  sale.  And  how  have  the  parties  acted  ? 
Why  in  the  identical  way  they  would  act  upon 
inch  a  supposition,  and  in  a  manner  to  forbid 
the  idea  of  the  surrender  being  a  simple  re- 
cooTeyance.  C,  the  trustee,  surrendered  the 
estate  upon  having  1000/.  paid  for  the  object 
of  die  trust.  The  1000/.  is  the  consideration 
money,  without  which  it  would  have  been  an 
evident  breach  of  trust  in  C.  to  have  parted 
¥rith  the  estate ;  and  it  was  upon  this  ground 
alone  that  B.,  the  cesim  que  trusi,  dIrecU  him 
to  convey.  Therefore,  it  appears  clear  that 
the  edwaorem  doty  must  be  paid.     J.  B.  A. 

ATTORNBTa'  CBRTIFICATB  DCTT. 

Sir, 

I  Bin  very  glad  to  find  that  you  are  still  of 
opinion  that  the  subject  of  the  repeal  of  the 
aitornev's  certificate  duty  should  be  constantly 
si^itatea.  I  confess,  however,  that  some  more 
active  step  ought  to  be  taken,  towards  carrying 
into  effect  the  wishes  of  the  profession,  on  a 
point  of  such  extreme  hardship  and  iojastice. 
It  has  often  surprised  my  professional  brethren 
in  the  country,  that  the  Law  Society  does  not 
Uke  the  initiative  in  the  matter. 

It  is  a  great  pity  that  the  ''  agitation''  was 
not  more  violent,  before  the  finances  of  the 
country  became  so  embarrassed.  And  if  we 
do  not  begin  in  earnest,  we  shall  not  be  able  to 
arail  oarselves  of  the  first  favourable  opportu- 
nity. The  total  amount  of  the  certificate  duty 
ha8  been  stated  to  be  about  80,000/.  per  an- 
nam.  If  the  country  cannot  spare  the  whole 
of  it,  would  it  not  be  well  to  accept  a  reduc- 
tion of  half,  an  "  instalment  of  justice,"  with  a 
proviso  that  the  remainder  should  cease  at  a 
certain  fixed  period  i  Let  it  not  be  forgotten, 
that  it  is  an  act  o(  common  justice  that  we  seek, 
and  that  nothing  will  be  gained  without  perse- 
verance and  firmness.  I^t  the  matter  once  be 
brought  fairly  before  the  public,  and  I  shall  have 
no  fear  for  the  result ;  1  shall,  however,  not  be, 
•atisfied,  until  1  see  the  matter  taken  up  in 
earnest  by  some  individuals,  whose  duty  it 
shall  be  to  report  progress  continually.  Let  it 
at  all  events  be  one  of  the  standinjf  topics  of 
your  useful  journal,  until  the  grievance  be 
wholly  removed.  Lector. 


SUPERIOR  COURTS, 


lor)r  d^anccn^r'itf  Court 

DUTIB8  AMD  LIAB1LIT1B8  Or  BXBCCJT0R8. 

f/oMs  of  two  executors  interfere  no  further 
ufitk  the  testator^s  estate  than  bf  joining  in 
ttcit  necessary  and  proper  to  gwe  effect  to 
the  administration  qf  the  estate  bu  hisfio- 
SMcutor,  he  will  not  be  held  liable  for  the 
receipts  of  the  co-ewecutor,  and  in  such  a 


case  there  is  no  difference  between  eaecutors 
and  trustees. 

This  was  a  hill  filed  against  Mr.  Matthews 
and  Mr.  B.  Faunthony,  to  compel  them  to 
account  for  the  estate  of  their  testator,  a  Mr. 
Bartholomew.  Matthews  had  become  bank- 
rupt, and  the  obiect  of  the  suit  was  to  have 
Faunthony  made  liable  for  the  moneys  received 
by  Matthews,  the  acting  executor,  and  mis* 
applied  by  him.  The  Alaster  having  taken  the 
usual  accounts  under  the  decree  of  reference 
to  him,  made  his  report,  finding  that  Faunt- 
hony did  not  receive  any  part  of  the  testator's 
estate.  The  parties  interested  in  the  estate 
took  exceptions  to  the  report.  The  cause  now 
came  to  be  heard  on  the  exceptions,  and  for 
further  directions. 

Mr.  fFigram  and  Mr.  Parher,  were  In  sup- 
port of  the  exception.  Mr.  K,  Bruce  and 
Mr.  Spence  supported  the  Master's  report. 
The  points  of  the  case  may  be  collected  rrom 
the  following  judgment  given  by  the  Lord 
Chancellor,  siter  taking  time  for  consideration. 
The  lA>rd  Chancellor. — The  decree  in  this 
case  directed  merely  the  usual  accounts  of  re- 
ceipts against  the  defendant  Faunthony;  it 
was,  therefore  not  competent  for  the  plaintiff 
to  go  into  any  case  of  wilful  default,  but  it  was 
opeu  to  him  to  prove  any  facts  tending  to  es- 
tablish actual  or  constructive  receipts.  On 
the  exceptions,  the  only  question  is,  whether 
the  Master  has  done  right  in  finding  that  Mr. 
Faunthony  had  not  received  any  part  of  the 
property,  and  not  whether  having  received  any 
part,  he  may  be  protected  bv  the  provision  of 
the  will,  by  which  it  u  provided  "  that  if  either 
of  the  executors  shall,  after  receipt  of  any  part 
of  the  money,  pay  over  the  same  to  the  other 
of  them,  then  he  shall  not  be  afterwards  charged 
or  responsible  for  what  he  shall  so  pay  over.'* 
The  exceptions  embrace  several  points ;  first, 
that  the  receipts  and  payments  on  account  of 
the  general  personal  estate,  that  is,  indepen- 
dently of  the  leasehold  and  trade,  ought  to  be 
considered  as  receipts  and  payments  by  Faunt* 
hony  as  well  as  bv  Matthews ;  secondlv,  that 
Faunthony  was  cnargeable  equally  with  Mat- 
thews for  so  much  of  the  10,300/.,  three  per 
cent,  reduced  annuities,  as  was  sold,  producmg 
3825/.  14«.  10^.;  thirdly,  that  FaunUiony  was 
chargeable  together  with  Matthews  with  the 
rents  and  profits  received  from  the  freehold, 
copyhold,  and  leasehold  estates,  and  from  the 
dividends  of  stock ;  fourthly,  that  Faunthony 
was  in  the  same  manner  responsible  for  the 
proceeds  of  the  sale  of  the  copyhold ;  fifthlv, 
that  he  was  in  the  same  manner  responsible 
for  the  proceeds  of  the  sale  of  the  leasehold ; 
sixthly,  that  he  was  in  like  manner  responsible 
for  the  receipts  of  the  trade  accounts ;  and 
seventhly,  that  he  was  in  like  manner  respon- 
sible for  600/.  I&r.  9^.,  the  proceeds  ot^  the 
sale  of  the  trade  and  stock  in  trade.  These 
exceptions  do  not  raise  any  question  as  to  the 
accounts  taken  by  the  Master,  or  as  to  the  facta 
found  by  him,  but  they  all  dispute  the  pro- 
priety of  the  Master's  finding  that  Faunthony 
was  not  liable  jointiy  with  Matthews  for  the 
several  balances  found  due  from  the  latter.    I 
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have*  however,  examtoed  the  evidence,  and^  I 
think  the  results  of  it  are  accuratelf  stated  in 
the  report.  The  first  exception  being  the  result 
of  the  other  exceptions,  does  not  require  a  sepa- 
rate consideration.  As  to  the  second,  the  re- 
port finds  that  the  3825/.  public  stock,  was  sold, 
and  the  produce  received  by  Matthews.  It  is 
to  be  observed,  that  the  report  does  not  state 
by  whom  that  stock  was  sold,  but  as  it  stood 
in  the  testator's  name,  Fauntbony  must  have 
joined  in  the  sale.  I  do  not  find  any  evidence 
applicable  to  the  transfer  of  the  stocK,  but  the 
plaintior  read  passages  from  Fauntbony *8  an« 
swer,  in  which  he  admits  having  joined  in 
transfers  of  stock,  but  states  that  he  did  so 
only  to  enable  Matthews  to  apply  the  proceeds 
in  payment  of  the  legacies,  which  he  believes 
he  did,  and  that  he  did  not  himself  receive  any 

Eortion  of  such  proceeds.  As  to  the  third 
ead  of  exceptions,  I  do  not  find  any  evidence 
of  Fauntbony  having  received  any  part  of  the 
rents  or  dividends  of  the  stock,  except  that 
John  Bartholomew  says  he  received  rents  and 
dividends  by  the  direction  of  Matthews  and 
Fauntbony,  but  he  does  not  say  he  paid  any 
part  of  such  receipts  to  Fauntbony.  As  to  the 
fourth  and  fifth  exceptions,  the  case  as  to  the 
purchase  money  of  the  copyhold  and  leasehold 
property  Is  so  much  the  same,  that  they  ma^ 
well  be  considered  together ;  and  as  to  both,  it 
is  proved  that  Fauntbony  joined  in  acts  which 
were  necessary  to  effect  the  sale,  such  as  sur- 
rendering the  copyholds,  executing  the  assign- 
ments of  the  leasehold^  and  signing  receipts 
for  the  purchase  money.  As  to  all,  it  is,  I 
think,  proved,  that  Matthews  did,  and  Faunt- 
bony aid  not,  receive  the  purchase  money. 
It  is  also  manifest  that  the  sale  was  not  im- 
properly made,  the  time  having  arnved  at 
wbich  tne  property  was  to  be  (uvided.  The 
question  as  to  the  purchase  money  will  there- 
fore be,  whether,  under  this  decree,  the  master 
ought  under  such  circumstances  to  have 
charged  Fauntbony  with  all  or  any  part  of  the 
purchase  money  paid  on  these  sales.  With 
respect  to  the  copyholds,  the  question  is  of  no 
value,  the  whole  of  the  proceeds  of  the  sale 
appearing  to  have  been  properly  applied ;  but 
with  respect  to  the  produce  of  the  leasehold, 
a  larj^e  balance  was  due  from  Matthews  at 
the  time  of  his  bankruptcy.  As  to  the  sixth 
exception,  the  trade  account,  there  is  in  the 
report,  not  excepted  to,  a  statement  disproving 
that  Fauntbony  received  any  part  of  such  re- 
ceipts, but  it  also  appears  the  whole  of  such 
receipts  were  properly  applied,  so  that  the 
Question  is  of  no  value.  As  to  the  seventh, 
the  produce  of  the  trade  or  stock  in  trade  sold 
to  William  Bartholomew,  the  evidence  is,  that 
Faunthony  joined  in  the  instruments  necessary 
to  give  effect  to  that  transaction,  but  Matthews 
^lone  received  the  consideration.  What,  then, 
is  the  liability,  if  any,  which  these  circum- 
jBtances  impose  on  Fauntbony  ?  The  distinction 
which  has  been  taken  in  some  cases  between 
the  responsibility  of  executors  and  trustees 
does  not  apply  to  the  present  case,  because  all 
the  acts  in  which  Fauntbony  joined  being 
necessary  to  the  administration  of  the  estate. 


he  was  in  that  respect  in  the  same  ritottioo  u 
a  trustee.  An  executor,  though  he  proTci 
the  will,  and  thereby  places  himself  m  the 
situation  of  having  control  ov^  the  testator's 
property,  is  not  in  general  bound  to  set  lay 
turther.  He  may  be  passive  or  acti? e  only,  is 
far  as  is  necessary  to  enable  the  other  repre. 
seatatives  to  act  in  the  administraUoo  of  tlie 
estate,  but  it  is  part  of  the  proposition  tint 
the  act  in  which  be  joins,  ahoold  be  a  necetsinr 
and  proper  act  for  the  pucpose  of  sach  id- 
ministration.  If  it  be  required  for  the  psyneot 
of  debts  or  legacies,  an  executor  n  isfe  io 
Joining  in  the  sale  of  stock  or  other  property, 
and  permitting  another  executor  to  reedre  the 
proceeds  for  that  purpose^  as  in  Hoeej/  v.  BUkB- 
aum ;«  but  if  he  jmna  la  such  sale  wkea  Ue 
money  is  not  required,  and  he  had  net  resun* 
able  grounds  for  believing  it  was  90  required. 
he  is  liable  for  the  money  to  received  by  hii 
co-executor  as  in  the  oaae  of  Brice  v.  SMa,^ 
and  Underwood  v.  Stevens.^  In  the  pretent 
case,  the  acts  in  which  Faunthoojr  joined, 
were  properly  acts  in  the  administration  of  tlie 
estate,  and  his  joining  io  those  acts  vai  indis- 
pensable for  the  purpose  of  such  admintm- 
tion.  This  case  comes,  ther^ore,  witikinthe 
principle  of  the  cases  in  which  it  has  been  held, 
that  an  executor  merely  joining  in  acts  by 
which  part  of  the  estate  is  received  by  his  co- 
executor»  is  not  under  the  circumstanceiliible 
for  the  devastavit  of  his  co-executor.  lui) 
therefore,  of  opinion,  tliat  the  Master  hai  done 
right  in  not  charging  Faunthony  with  ^ese 
sums,  and  that  the  exceptions  must  be  ovemled 
with  costs. 

Terrell  v.  Matthews  and  Fauntlm§,  Sitting 
at  Lincoln's  Inn,  Pecember  llth  sad  14th» 
1840;  and  July  16th,  1841. 

^ixt  €%n,nxtXiat*i  Court. 

PRAGTICB.— 'INJITNCTMir. 

9Fhere  a  plnintifhrn  obtained  tke  eommtn  if 

Junction  to  restrain  proceedingt  is  as  •«• 

tion,  he  wiU  not  be  precluded  from  Mend- 

inf  it  upon  a  special  application,  ts  mj 

trtal  by  reason  of  his  having' nrematly^ 

taineda  special  injunction  /or  other  fsr- 

poses  connected  with  the  suit. 

The  plamtiff  and  defendant  having  entered 

into  an  agreement  for  the  lease  of  a  farm  be* 

longing  to  the  defendant,  and  a  dispute  hsna^ 

arisen    respecting  its   terms,   the  defendut 

brought  an  action  of  trespass  agiunst  the  pluB- 

tiff.  to  restrain  the  proceedings  in  which,  is 

well  as  to  have  the  contract  carried  into  eflee^ 

the  present  suit  was  instituted.     The  plwatiff 

had  obtained  the  common  injunction,  and  nov 

moved,  on  the  usual  affidavit,  that  the  ansv^ 

of  the  defendant  was  material  for  ^  plaintiff 

in  the  action,  to  extend  that  injoactioa  to  stiy 

trial. 

Bethell,  for  the  defendant,  contended  *jj 
the  pUdntiffhad  no  right  to  the  order.  Btm 


»  4  Ves.  696. 
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the  comraoD  injunction  was  obtained  he  had 
moTed  specially  on  notice  for  an  injunction  to 
restrain  the  pnllhi^  down  certain  erections, 
aod  also  for  staying  proceedings  in  the  action, 
and  an  order  bad  been  made  as  to  the  former 
part  of  the  notice  on  the  defendant's  under- 
taking, it  was  also  by  no  means  clear  that  tlie 
discovery  sovghl  from  the  defendant  conM 
affect  the  nsae  to  be  tried,  and  although  the 
Court  nsoaUy  giyes  credit  to  the  allegations 
in  the  plaintiff's  affidarit,  yet  if  it  were  satis- 
fied  that  such  discovery  conld  not  be  material, 
the  injunctioii  to  stay  trial  would  not  be 
granted.  The  application  too,  was  not  made 
till  jast  on  the  ere  of  trial,  the  action  beinic 
appointed  for  trial  for  Wednesday  next,  and  it 
was  not  usual  for  the  Covrt  to  interpose  under 
«ich  circumstances.  Tkorpe  v.  ffughet,  3 
Myl.&K.761.  . 

Bruce,  con/rd.— The  action  was  not  com- 
menced till  June,  and  on  the  Idth  of  July  the 
spedal  notice  of  motion  was  ghren,  so  that  no 
^e  had  been  lost.  The  addition  to  tliat  no- 
tice with  r^rard  to  staying  proceedloga  was 
mere  snrplusaffe. 

The  Kwe  Chancellor  sud,  it  was  extremely 
probable  that  the  answer  would  afford  a  de- 
feoce  to  the  action  at  law,  and  the  plaintiff  was, 
therefore,  entitled  to  the  benefit  of  it ;  and  as 
to  the  notice  of  motion  on  which  die  special 
mjonction  had  been  moved  for,  it  was  palpable 
that  the  part  relating  to  the  proceedings  m  the 
action  must  be  treated  as  a  nullity. 
^  Order  grantod.— AfaW^y  v.  Smithy  July  26th, 

PaACnCB. — PRKLIMINABT  ACCOUMm.— CON- 
STRUCTION OF  GBNBRAL  ORDBK. 

Tkenewordero/May,  \S39,which  directs  the 

teking^  of  preliminary  accounts,  cannot  be 

acted  on,  tehere  the  accounts  reouired  to  he 

taken,  are  such  as  can  only  be  properly 

ordered  hy  decree. 

^  This  was  a  suit  instituted  for  the  admmistnu 

tionofatestotor's  estate,  and  the  answers  of 

the  executors  having  been  put  in,  a  motion  was 

now  made  for  an  order  of  reference  to  the 

Master  to  take  the  accounts  of  the  testator's 

estate. 

Pfmberton  and  Heaihjleld,  in  support  of  the 
motion  said,  the  accounts  requued  to  be  taken, 
i>emg  of  the  ordinary  description,  the  appHca- 
\lV^f  within  the  fifth  new  order  of  May, 

i,*  .^  ^^^^  preliminary  accounts. 

Tusiss  and  frrtght,  eontrh,  for  the  executors 
««"a,  that  there  were:  ouestions  which  could 
only  be  decided  on  the  hearing,  and  therefore, 
the  order  could  not  be  made. 

Kindersley,  Coleridge,  and  DiMon,  for  other 
^Jendants,  also  opposed  the  motion,  and 
^w»»  cited  a  case  recently  determined  before 
jne  Vice  Chancellor,*^  in  which  it  was  held  that 
u  any  of  the  defendants  were  out  of  the  juris- 
oicuon,  the  order  could  not  be  made ;  and  in 
WW  case  there  were  certain  parties  interested 
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out  of  the  jurisdiction,  ahhoogk  they  were  not 
parties  to  the  suit. 

The  Master  of  the  Rolls  said,  that  if  the  ac- 
counts were  such  as  must  be  taken  und^  de- 
cree, the  order  could  not  be  made;  but  as  these 
appeared  to  be  only  accounts  that  would  be 
taken  in  the  ordinary  way,  he  should  make  the 
order. 

Jaquetyr.  Edwards,  Aug.  7xh,\M\. 

eitfm'H  Senc^  9nKCtice  Court. 

1  W.4,  C.  22,  8.  4.— VITA  VOCB  BXAMINATfON 
or  WITNB88  BBFORB  MASTBR. — OBJBCTION. 

It  is  no  answer  to  a  rule  for  eaamining  a 
witness  vivA  voce  before  the  Master,  under 
1  fT.  4,  *.  22,  s.  4,  that  he  is  the  son  ^the 
^rty  applying,  if  he  is  independent  of  his 
father;  or  that  he  is  unwilling  to  submii 
to  cross-examination. 

A  rule  nisi  had  been  obtained  in  this  cause 
for  examining  a  witness  who  was  the  son  of 
the  plaintiff,  vivd  voce,  before  the  Master,  in 
pursuance  of  the  provisions  of  the  I  W.  4, 
c.  22,  s.  4.  The  ground  on  which  the  rule  had 
been  obtained  was,  that  the  witness  had  ex- 
pressed  hu  intention  to  go  to  New  York. 

Cause  was  now  shown,  and  it  was  urged  that 
as  there  was  no  positive  affidavit  that  the  wit- 
ness was  going  to  New  York,  there  was  no 
sufficient  ground  made  out  for  the  motion.  It 
was  sworn  in  answer  that  it  was  believed  that 
the  witness  was  afraid  to  submit  to  a  cross  ex- 
amination on  the  trial  of  the  cause,  and  these 
circumstances,  it  was  urged,  coupled  with  the 
fact  of  the  witness  being  the  son  of  the  plain- 
tiff, would  entitle  the  defendaint  to  discharge 
the  rule.  * 

In  tupport  of  the  rule  it  >vas  urged  that  from 
the  plamtiff's  affidavit  it  appeared  that  the 
witness  was  quite  independent  of  his  father. 
The  other  facts  commented  upon  afforded  no 
answer  to  the  rule.  fF'eekes  v.  PaU,  6  D.  P.  C. 
462,  was  cited. 

fTtghtman,  J.— The  rule  must  be  made  ab. 
solute.  It  18  clear  that  the  witness  had  ex- 
pressed his  intention  to  go  abroad,  and  is 
about  to  do  so,  and  he  must  be  examined  vied 
voce  before  the  Master :  of  course^  if  he  were 
in  England  at  the  Ume  of  the  trial,  his  exami- 
nation could  not  be  read.  The  argumenu  as 
to  his  being  unwilling  to  submit  to  cross  ex- 
animation,  and  as  to  his  being  the  son  of  the 
plainuff,  were  of  no  avaU.  With  regard  to  the 
latter.  It  was  sworn  that  he  was  independent 
of  his  father.  "^ 

Hoggins,  in  support  of  the  rolei  M.  Cham^ 
bers  and  BuU,  eontrh. 

1  Q?i"^®  ^^^^^—Carruthers  v.  Graham,  T.  T. 
io41.     V^.  Jd.  p.  C. 

axrriiiG  asidb  bxbcutjon  in  bjbctmbnt.— 

8CIRB    FACIA8.— LAGHB8.— AWLICATION, 
BT  WHOM  MAOB.— C08T8. 

fFhere  a  period  often  years  had  elapsed  Ap- 
tween  the  signing  judgment  and  the  esecu^ 
tton  in  ejectment,  the  judgment  not  having 
been  revived  by  sci.  fa.,  it  was  held  thai  the 
want  of  the  sci.  fii.  urns  such  a  substantial 


Digitized  by 


Ljoogle 


400 


Superior  Courts :   Qaeem's  Bench  Practice  Court'^Edttor'i  Letter  Bog. 


defect,  that  although  the  tenant  suffered 
more  than/our  monthe  to  elapse  be/ore  he 
moved  to  set  aside  the  judgment,  he  was  not 
deprived  of  his  right  to  succeed  in  the  ap- 
plication by  reason  of  the  laches. 
The  application  in  such  a  case  may  be  made 
hy  the  tenant  who  has  been  served  with 
the  declaration,  but  has  not  appeared,judg' 
ment  having  been  signed  agiunst  the  casual 
Rector;  but  the  Court  will  not  award  costs 
against  the  lessor  of  the  phdn^iff,  there 
having  been  no  consent  rule. 
Hoggins  moved  for  a  rule»  calling  upon  the 
lessor  of  the  plaintiff  to  shew  cause  why  the 
writ  of  execution  in  this  action  of  ejectment 
should  not  be  set  aside,  and  why  the  applicant, 
Peachey,  who  was  the  tenant,  should  not  be 
restored  to  possession  of  the  premises,  in  re- 
spect of  which  the  action  was  brou|^ht.    It  ap- 
peared that  the  action  had  been  commenced  m 
the  year  1830,  when  Peachey  was  served  with 
the  declaration,  but  he  did  not  appear,  and 
judfifroent  was  signed  against  the  casual  ejector. 
No  further  proceedings  were  taken  bv  the 
lessor  of  the  plaintiff  until  December,  1840 ; 
but  on  the  30th  of  that  month  a  writ  of  habere 
facias  possessionem  was  issued  and  executed, 
no  scire  facias  to  revive  the  judgment  having 
been  issued.    The  present  motion  was  made 
ou  the  8th  May,  the  last  dav  of  Easter  term, 
and  it  was  contended  that  the  tenant  was  en- 
titled to  the  rule  on  the  ground  that  no  sci.fa. 
hnd  been  issued. 

Keoiing,  in  Trinity  Term,  shewed  cause.— 
The  omission  to  sue  out  the  «ci.  fa.  was  an 
hrregularity,  of  which  it  was  necessary  the  ap- 
plicant should  take  advantage  promptly.  The 
delay  from  the  month  of  December  to  the  8th 
May,  however,  formed  such  a  laches  as  disen- 
titled him  to  succeed  on  this  motion.  But 
Peachey,  at  all  events,  was  not  the  person  to 
eome  to  the  Court.  He  had  not  appeared,  and 
was  unknown  in  the  cause ;  and  in  Bac.  Abr. 
tit.  Ejectment,  A.  61,  it  was  laid  don-n  that  a 
writ  of  error  could  not  be  brought  in  the  name 
of  the  casual  ejector,  as  the  tenant  was  not  in 
Court  to  sue  it  out.  It  might  be  contended, 
however,  that  the  omission  to  sue  out  the  writ 
of  sci.  fa.  was  not  a  mere  irregularity,  but 
operated  to  render  the  subsequent  proceedings 
null ;  and  Mortimer  v.  Pigott,  2  D.  P.  C.  615, 
seemed  to  go  that  length.  But  that  decision 
had  been  questioned  in  Arch.  Prac.  p.  519,  n.  /. 
If  the  rule,  however,  was  made  absolute,  the 
judgment  would  not  be  set  aside  with  costs. 
Doe,  d.  Fernon  v.  Roe,  2  Nev.  &  P.  237 ;  S.  C. 
7  Ad.  &  El.  14.  ^     . 

fFightman,  J.— What  is  the  tienant  to  do,  in 
a  case  where  judgment  has  been  irregularly 
signed  agunst  the  casual  ejector  ? 

JirtffffiV.  — Undoubtedly  the  Court  might 
permit  him  to  apply,  but  that  hardly  met  the 
case  now  under  consideration. 

fFightman,  J.,  was  of  opinion  that  as  no 
#ct.  fa.  had  been  issued,  ten  years  having 
elapsed  after  the  judgment,  there  was  error  in 
materiaWms,  and  that  the  motion  was  not  too 
late.  Doe,  d.  Femon  v.  lloe  v^as  so  far,  very 
like  the  present  case ;  and  it  also  afforded  clear 


authority  that  the  tenant  was  entitled  to  come 
to  the  Court  to  make  such  an  applicatioa. 
That  case,  however,  was  in  favour  of  the  lenor 
of  the  plaintiff  as  to  the  question  of  costs. 

Hoggins  urged  that  the  tenant  should  hare 
his  costs. 

Wightman,  J. — ^There  has  been  no  comeot 
rule,  and  there  is  no  Pfnon  agunst  whom 
costs  can  be  awarded.  The  case  of  Goodrigkt, 
d.  ^ard  v.  Badtitle,  2  W.  Bl.  763,  is  precisely 
like  this :  the  only  person  who  can  be  ordered 
to  pay  the  costs  is  Goodtitle. 

The  rule  was  made  absolute,  with  costs, 
against  the  lessor  of  the  pUontiff,  he  cooseatioi^ 
to  pay  them  within  a  week ;  the  tenant  under, 
taking  not  to  bring  any  action  in  respect  of 
the  irregular  execution. 

Goodtitle^  d.  Murreli  v.  Badtitle,  T.  T.  1841. 
Q.  B.  P.  C. 


WRIT  OP  aUBPSNA. — CBRTAINTT. 

•  It  is  a  sufficient  answer  to  a  rukfor  ffs  «/• 
tachment  for  not  obeying  a  writ  of  lolv 
poena,  that  the  day  on  which  the  wttHCU  it 
required  to  appear  is  stated  differtstlfj  « 
the  writ  and  tn  the  copy. 
Such  a  rule  will  also  be  discharged,  where,  ike 
action  being  in  ejectment,  the  names  of  the 
lessors  of  the  plaintiff  are  omitted  is  the 
description  of  the  cause  in  the  writ. 

A  rule  had  been  obtained  in  this  eatae  for 
an  attachment  against  a  witness,  for  oot  obey- 
ing a  writ  of  subpoenia.  On  abewmg  csove  it 
was  objected  that  the.day  on  which  the  witoea 
was  required  to  appear  was  stated  in  the  writ 
to  be  27th  May,  and  in  the  copy  serf ed  to  be 
the  24th  May.  In  the  original  writ  slso,  the 
cause  was  stated  to  be  ''John  Doe,  plsktiC 
and  Amos  Thomson,  defendant,**  tbenauesiif 
the  lessors  of  the  plaintiff  being  omitted. 
Either  of  these  objections,  it  was  urj^ed,  were 
sufficient  to  entitle  the  party  to  dischai]se  this 
rule. 

Piatt  and  F.  Lee  shewed  cause;  Sir  F.Pti- 
loch  and  Miller,  in  support  of  the  rule. 

fFightman,  J.— Either  objection  would  be 
fatal  to  the  rule. 

Rule  discharged.— />otf,  d.  Clark  and  otkert 
V.  Thomson,  T.  T.  1841.— Q.  B.  P.  C. 
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Pertinet,  et  Descire  malom  eat,  agitamus. 


HORAT. 


THE  THREE  CHANCELLORS. 


These  men  now  Nourish  in  the  House  of 
Lords,  all  of  whom  have  been  Chancellors— 
>U  of  whom  are  men  of  no  mean  preten- 
MOM.  Need  they  be  named?  If  our 
iWer  does  not  know  them,  we  can  assure 
him  we  have  a  poor  opinion  of  his  acute- 
nesg. 

The  first  has  a  wonderfid  gift  of  clearly 
filing,  and  clearly  stating,  and  a  happy 
absence  of  bias.  He  keeps  his  mind  free 
till  the  last  moment,  weighs  all  matters 
in  his  balance,  and  assigns  each  its  due 
^alue.  His  previous  knowledge  of  a  matter 
is  not  always  great.  He  sometimes  hears 
&  principle  which  is  to  guide  his  decision 
for  the  first  time  ;  but  he  does  not  shrink 
from  it  on  that  account ;  he  draws  it  within 
the  grasp  of  his  mind,  handles  it,  and  tries 
its  weight,  sees  how  it  is  supported,  presses 
it  a  little  perhaps,  and,  if  it  stands  the 
pressure,  acts  according  to  it.  If  you  asked 
this  great  man  what  was  decided  in  any 
case,  naming  it,  {Doe  v.  Tomkins  for  in- 
stance) it  is  ten  to  one  that  he  would  tell 
you  he  did  not  know  the  case  at  all,  for  he 
<^  afford  to  treat  such  things  with  con- 
tempt ;  but  tell  him  the  principle  on  which 
it  was  decided,  and  he  will  soon  tell  you 
yhatit  is  worth,  whether  he  knows  it,  and 
^  he  does  not,  you  will  see  him  sift  it,  prove 
It,  melt  it  down.  If  it  be  dross,  it  will  fly 
off  in  dust— for  it  cannot  stand  the  test 
of  coming  in  contact  with  the  crucible  of 
his  mind :  if  it  be  sterling,  it  remains  there 
'Jnprinted— for  this  great  spirit  has  a  me- 
mory more  durable  than  steel,  and  what  is 
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there  engraved  becomes  parcel  thereof.  You 
are  sure,  in  this  great  man,  of  a  quick  and 
ready  perception,  a  vast  and  accurate  me- 
mory, a  clear  and  searching,  although  not 
a  profound  judgment,  a  strict  impartiality, 
a  mind  sceptical  till  the  very  moment  when 
decision  is  necessary,  but  then  intrepid  and 
prepared.  He  does  not  shrink  from  the 
real  diiEculties  of  the  case;  if  he  cannot 
fathom  them,  he  admits  them,  the  mark  of 
a  mind  confident  and  fearless  (for  this  is 
the  character  of  the  man).  He  is,  perhaps, 
rather  too  fond  of  arriving  quickly  at  the 
end ;  he  will  sometimes  try  to  cut  off  a 
comer — an  unwise  habit,  and  one  which 
causes  the  judge  frequently  to  walk  a  long 
way  round.  He  shews  himself  audibly  an- 
noyed by  a  tedious  argument,  and  you  will 
see  him  chafe  a  little;  but  he  keeps  this 
under,  for  his  manner  is  kind,  and  in  ge- 
neral respectful  to  the  advocate.  His  mind 
is  not  always  in  his  work. 

He  has  now  sounded  all  the  depths  of 
law  and  equity,  and  he  would  have  been  a 
great  judge  in  equity,  if  he  had  not  left  an 
undying  reputation  at  common  law.  His 
manner  of  disposing  of  nisi  prius  business 
is  admitted  by  all  never  to  have  been  sur- 
passed ;  his  decisions  in  banc,  the  perfec- 
tion of  human  reason.  He  is  now  again 
the  fountain  of  equity,  his  mind  clear  as 
ever,  his  perception  unimpaired,  his  facul- 
ties as  bright.  Heaven  grant,  then,  that 
the  casket  which  holds  jewels  so  brilliant 
may  be  as  imperishable  1 

Next  turn  we  to  another,  who  has  in  his 
time  wielded  the  power  of  the  first  lay 
subject  of  the  empire.  A  spirit  of  a  dif- 
ferent order  is  here,  with  quahties  as  great, 
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hut  different.  Here  we  have  a  mind,  which, 
with  untiring  flight,  can  keep  its  steady 
course,  unexhausted,  to  the  very  verge  of 
human  knowledge.  To  confine  it  to  one 
art  or  science  would  show  an  utter  igno- 
rance of  its  peculiar  properties.  It  is  il- 
limitahle ;  it  is  vast  as  space ;  it  pervades 
the  whole  range  of  knowledge.  It  is  known 
only  hy  what  it  has  illustrated  and  adorned  : 
hut  it  is  equally  capable  of  appearing  in 
other  forms,  as  usefid  and  delightful.  Un- 
bounded in  its  power  as  nature,  we  worship 
it  in  what  we  see  and  feel ;  but  our  wonder 
and  pleasure  is  limited  by  our  own  poor 
powers  of  conceiving  what  it  has  accom- 
plished, not  by  what  it  can  do.  We  should 
feel  no  more  surprise  at  any  fresh  discoveries 
of  its  power,  than  that  a  new  star  had  been 
found,  or  than  that,  as  the  result  of  sci- 
entific combination,  another  steam-engine 
were  discovered.  We  know  the  power  is 
there.  The  form  may  remain  undeveloped, 
but  it  only  wants  the  will  or  the  opportu- 
nity to  bring  it  to  light. 

Knowing  this  great  man  to  possess  these 
extraordinary  qualities,  the  envy  common 
to  human  nature  is  desirous  of  finding 
fault,  of  bringing  him  to  the  ordinary 
level ;  and  so  far  Srom  being  lost  in  amaze- 
ment at  all  he  has,  is  curiously  spiteful  in 
finding  what  he  haa  not.  And  who  shall 
stand  this  scrutiny?  I  know  not;  but  I 
know  that  all  that  can  be  said  against  him 
amounts  not  to  one  tithe  of  what  can  be 
fiaid  in  his  praise  ;  and  that  when  it  is  said 
of  such  a  man  that  ^*  his  day  is  gone  by," 
"  his  power  is  over,"  it  is  as  absurd,  while 
his  mind  remains  unimpaired,  as  to  say 
that  the  sharpened  steel  will  not  cut,  or 
that  the  fire  will  not  bum. 

And  who  have  we  third  on  our  list? 
One  certainly  inferior  (and  that  is  a  bold 
word)  to  neither  of  the  other  two.  His 
reputation  is,  perhaps,  not  so  brilliant,  but 
it  may  be  even  more  soUd  and  enduring. 
He  lays  claim  to  the  character  of  a  perfect 
judge.  He  satiafies  the  mind  in  this  point. 
He  brings  to  the  decisions  of  a  cause  all 
the  requisite  qualities ;  he  is  master  of  the 
law  on  the  subject ;  a  long  practice  and 
experience  at  the  bar  has  made  him  fa- 
miliar with  the  details  on  the  subject ;  all 
the  petty  equities  which  entwine  themselves 
into  a  suit  are  present  to  his  mind ;  that 
word  gives  election }  this  fact  proves  notice,- 
here  lurk  cost$t  and  there  lie  parties.  In 
opening  a  cause,  in  hearing  the  pleadings 
read,  in  noting  the  statements,  he  goes  on 
level  with  the  advocate.  A  sentence  tells 
the  point;  an  expressive  look  brings  the 
doctrine  to  his  recollection;  an  emphasis 


reminds  him  of  the  leading  case ;  a  repeti- 
tion fixes  the  gist  of  the  cause  in  his  me- 
mory. There  is  no  stating  of  acknowledged 
principles ;  no  angling  as  to  whether  the 
judge  really  does  know  the  point  or  not ; 
no  discovering,  when  it  is  half  heard,  tlut 
in  fact  he  does  not.  Certain  points  are 
admitted  as  between  all.  No  one  ventures 
to  argue  these,  any  more  than  that  tvo 
and  two  make  four.  Now  this  state  of 
things  is  a  wonderful  help  in  disposing  sa- 
tisfactorily of  business.    • 

Thus  weU  set  ofi*,  being  fairly  up  to  the 
mark  as  to  what  must  be  known  to  decide 
the  cause  aright,  then  we  have  from  this 
great  man  an  attentive  hearing  of  the  facts, 
a  wonderfully  accurate  memory  of  them,  and 
an  almost  intuitive  power  of  seizing  on  the 
leading  principles  on  which  the  cause  turns, 
and  a  demolition  of  all  the  figments  which 
surround  it.  He  finds  that  the  best  thing 
a  judge  can  do  is  to  hear  the  man  who  his 
done  his  best  to  understand  all  the  bearings 
of  the  cause,  and  who  has  often  been  &- 
miliar  with  it  for  yean.  He  is  content, 
therefore,  in  the  first  place,  to  hear  not 
only  one  counsel,  but  as  many  as  the  par- 
ties please  to  employ.  He  himsdf  remains 
quiet,  looking  quietly  on,  and  shewing  no 
sign  of  his  opinion.  Nevertheless  he  hii 
got  one  pretty  soon,  but  he  is  willing  to 
hear  all  that  can  be  said;  it  is  noteasj, 
however,  to  change  this  opinion,  whidi 
would  be  unfortunate,  only  that  it  is  almost 
always  the  right  one.  Although  apparently 
so  tranquil,  he  has  all  the  time  been  mas- 
tering the  facts,  weighing  the  aignments, 
and  pondering  his  jud^ent.  This,  at 
last,  is  pronounced,  and  raves  almost  alvays 
satisfaction.  To  whom  ?  To  the  parties 
whose  rights  are  decided  against.  We  fear 
not.  No :  but  to  the  professional  men 
employed  on  both  sides.  They  arc  the 
only  persons  whom  a  judge  can  satisiy. 
They  have  found  due  weight  given  to  all 
they  said ;  they  have  had  the  cause  decided 
on  fixed  principles,  not  vaguely  limited, 
but  broadly  laid  down ;  not  curioosly  cot 
up  to  suit  the  particular  drcumstancea  of 
the  case,  but  boldly  enunciated  as  a  guide 
to  other  cases.  This  is  the  leading  featoie 
of  this  great  judge. 

And  which  of  these  three  eminent  men 
should  we  prefer?  This  is  a  point  which 
my  reader  must  determine  for  bimaelf.  I 
am  content  with  the  satisfaction  of  think- 
ing that  the  country  has  such  men,  wiUiog 
to  devote  their  best  services  for  her  ^ 
nefit. 
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LAW  RELATING  TO  ABSTRACTS 
OF  TITLE. 

No.  II. 

TITLES  UNDER  DESCBKT8. 

Thb  first  point  to  be  considered  in  a  title 
under  descents  is,  how  far  it  is  affected  by 
the  recent  statute  altering  the  law  in  this 
respect,  3  &  4  W.  4,  c.  106.  The  statute 
is,  however,  of  so  recent  a  date,  as  not  to 
affect  many  titles  of  this  nature. 

A  title,  under  a  continued  chain  of  de- 
scents may  be  a  good  one,  although  there 
are  no  title-deeds  whatever  ;*  but  a  posses- 
ion must  be  shewn,  consistent  with  the 
alleged  title.  The  possession  must,  there- 
fore, be  proved  by  the  production  of  leases 
granted  by  the  owners  of  the  land  from 
whom  the  vendor  claims,  by  land-tax  re- 
ceipts, shewing  that  such  owners  were  as* 
eened  to  the  land-tax  for  the  lands,  or 
some  other  evidence,  as  recitals,  steward's 
accounts,  old  maps,  cases  submitted  to 
counsel,  or  some  other  documents  which 
may  either  prove  an  ownership  conformable 
with  that  alleged,  or  raise  a  presumption 
thereof. 

A  pedigree  should  always  accompany  a 
title  of  this  nature,  which  must  be  authen- 
ticated so  as  to  be  capable  of  being  proved 
in  a  Court  of  Law.  The  most  usual  and 
eatisfaotory  evidence  consists  of  certificates 
of  births,  marriages,  and  burials;  and  if 
these  cannot  be  produced,  such  secondary 
evidence  must  be  given  as  would  be  admis- 
eibiein  a  Court  of  Justice,  llius  extracts 
from  Family  Bibles,  inscriptions  on  tomb- 
atones,  statements  or  recitals  in  deeds,  wills, 
although  cancelled,  or  proceedings  in  Chan- 
cy, affidavits  made  by  persons  intimate 
with  the  family,  and  similar  proofs,  are  all 
admissible.  Tombstones  and  mural  inscrip- 
tions in  churches  are  also  admissible ;  and 
in  a  recent  case,  the  inscription  having  been 
effaced  twenty-five  years  previously,  copies 
inade  of  it  when  the  inscription  was  entire, 
were  admitted.**  Recitals  in  deeds  are  fre- 
quently relied  on  in  abstracts  of  this  nature, 
as  evidence  of  facts  therein  referred  to ;  but 
they  must  be  admitted  with  certain  qualifi- 
cations. Strictly,  they  are  never  evidence 
as  against  persons  who  are  not  parties  to 
^  deed.  Nevertheless,  if  they  axe  con- 
^ned  m  old  deeds,  and  supported  by  long 


,,.*  1  Prest.  Abr,  23  j  Hotfer  v.  Strucklev,  12 
Vm.  Ab.  67,  pi.  2. 

,  ^  Shuey  V.  tFade,  7  Sim.  596 :  S.  C.  1  Myl. 
&  C.  338. 


uninterrupted  possesion,  they  are  frequently 
received  as  sufficient  evidence ;  but  each 
case  as  to  this  must  rest  on  its  particular 
circumstances ;  as  to  these,  we  m&y  cite 
the  observations  made  by  Lord  Gifford^ 
M.  R.,  in  Fort  v.  Clarke.^  In  that  case 
there  was  a  conveyance  to  a  purchaser  in 
1 793,  from  persons  residing  in  Bermuda,  of 
lands  then  in  their  possession,  and  to  which, 
subject  to  an  outstanding  but  satisfied  mort- 
gage term,  they  claimed  title  under  an  en- 
tail created  in  1732,  through  a  descent 
recited  in  the  deeds.  The  term  was  sub- 
sequently assigned  by  the  mortgagee  to  the 
vendor,  but  uninterrupted  enjoyment  under 
his  conveyance  will  not  enable  him  to  make 
a  good  title,  if  unsupported  by  extrinsic 
evidence  of  the  pedigree,  recited  in  the 
deeds,  or  of  the  possession  prior  to  1793, 
conformable  to  that  pedigree.  Adverting 
to  the  evidence  produced.  Lord  Gifford 
said—"  It  has  been  contended  that  the  re- 
citals in  the  deed  of  1793,  ought  to  be  re- 
ceived as  sufficient  evidence  of  the  pedigree 
of  the  parties,  who  then  conveyed  to  Brick- 
wood.  These  recitals,  whatever  effect  they 
may  have  against  the  parties  to  the  deeds, 
cannot,  as  against  third  persons,  be  any 
evidence  of  the  pedigree.  1/  evidence  had 
been  given  that  possesnon  had  followed  and 
accompanied  the  pedigree,  if  between  1747 
and  1793,  a  possession  had  been  shewn 
passing  from  parent  to  child  under  the  en- 
tail created  in  1732;  that  enjoyment  would 
have  been  a  strong  circumstance  to  prove 
that  the  persons  named  in  the  pedigree  did, 
in  hid,  fill  the  characters  wluch  it  was  iu 
1793  aUeged  that  they  did  fill.  In  1766, 
affidavits  were  made  with  a  view  to  enforce 
the  claim  of  the  daughter,  through  whom 
the  plaintiff  derives  title;  and  in  1785,  fresh 
affidavits  with  respect  to  the  state  of  the 
family  were  made  for  the  same  purpose. 
On  neither  occasion,  however,  was  the 
claim  enforced,  and  there  is  not  the  slightest 
proof  of  any  possession  from  1747  to 
1793,  in  those  through  whom  the  title  is 
not  traced  ;  it  does  not  even  appear  that 
the  possession  was  ultimately  obtained. 
With  nothing  but  the  recitals  of  the  deeds 
executed  in  1793,  the  conveyance  to  Brick- 
wood,  and  the  subsequent  enjoyment  under 
the  conveyance,  with  no  proof  of  the  pedi- 
gree on  which  the  title  depends,  or  of  pos- 
session from  1747  to  1793,  according  to 
that  pedigree,  I  cannot  say  that  the  Master 
has  drawn  a  wrong  conclusion,  and  that 
this  is  a  title  which  a  purchaser  can  be 
compelled  to  accept." 


1  Russ.  601. 
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"A  point  deserving  consideration  (says 
Mr.  Jarman)  ^  in  framing  conditions  of 
sale  is,  whether  the  purchaser  should 
not  be  restrained  from  calling  for  evi- 
dence of  extrinsic  facts,  as  heirship,  in- 
testate's death,  &c.,  which  are  recited  or 
taken  notice  of  in  deeds  of  a  certain  anti- 
quity. The  strict  rule,  it  is  conceived,  is, 
that  the  purchaser  is  entitled  to  require 
evidence  of  all  facts  material  to  the  title, 
whether  stated  in  deeds,  or  not  occurring 
during  the  period  for  which  an  adverse 
claim  might  be  sustained,  t.  e.,  for  sixty 
years.  Such  a  rule,  it  is  obvious,  must 
often  involve  the  vendor  in  great  difficulties. 
A  case  has  occurred  within  the  observation 
of  the  editor^  in  which  a  considerable  part 
of  the  purchase  money  was  absorbed  by  the 
expenses  of  collecting  evidence  of  the  heir- 
ship of  certain  persons,  who  conveyed  as 
co-heiresses  of  the  last  owner  in  1780.  So 
large  was  the  body  of  evidence  requisite,  in 
order  to  establish  the  relationship  between 
the  parties  and  the  deceased,  to  prove  a 
person,  standing  in  the  relationship  of  se- 
cond cousin,  to  be  heir,  no  fewer  than  six 
marriages,  six  baptisms,  and  two  deaths  at 
the  least  must  be  proved,  besides  the  failure 
of  the  lineal  descendants  of  the  ancestor, 
and  non  existence  or  extinction  of  all  elder 
collateral  branches  of  the  issue  of  the  seve- 
ral persons  through  whom,  cither  in  the 
ascending  or  descending  lines,  the  pedigree 
is  to  be  traced.** 

These  observations  peculiarly  apply  to  a 
title  under  a  descent. 


LORD   DENMAN'S    ACT   RELATING 
TO  COSTS. 


At  p.  4GG  of  our  last  volume,  we  considered 
the  provisions  of  the  above  act  (3  &  4  Vict. 
c.  24),  which  regulates  the  right  of  plaintiffs 
to  costs  in  actions  of  trespass,  and  trespass 
on  the  case,  where  a  verdict  is  found  fcr 
less  than  40s.  damages.  The  words  of 
8.  2  are  :  — 

*'  That  if  the  plahitiff  in  any  action  of  tres- 
pass, or  of  trespass  on  the  case,  brought  or  to 
he  brought  in  any  of  her  Majesty's  courts  at 
Westminster,  or  in  the  Court  of  Common 
Pleas  at  Durham,  or  in  the  Court  of  Common 
Pleas  at  Lancaster,  sliall  recover  by  the  verdict 
of  a  jury  less  damages  than  40«.,  such  platnti(r 
shall  not  be  entitled  to  recover  or  obtain  from 
the  defendant,  in  respect  of  such  verdict,  any 
costs  whatever,  whether  it  shall  be  given  upon 
any  issue  or  issues  tried,  or  judgment  shall  have 
passed  by  defduit,  unless  the  Judge  or  presiding 
officer  before  whom  such  verdict  shall  have  been 


d  1  Byth.  121,  3d  edit. 


obtained,  shall  immedifttely  afterwards  ttnih 
on  the  back  of  the  record,  or  on  the  vrft  of 
trial,  or  writ  of  inquiry,  that  the  actioD  wat 
really  brought  to  try  a  right,  besides  the  mere 
right  to  recover  damages  for  the  trespais  or 
grievance  for  which  the  action  shall  have  beea 
brought,  or  that  ihe  trespass  or  grievaBce  io 
respect  of  which  the  action  was  brought,  wu 
wilful  and  maliciuus." 

l*he  result  of  the  cases  as  to  the  time 
when  the  certificate  must  be  given,  was  thit 
it  must  be  given  before  an(»ther  eause  ms 
called  on,  on  the  principle  that  tlie  Judge 
who  tried  the  cause  should  have  nothing 
to  distract  his  attention,  or  tnteifere  vitk 
his  memory  in   detertuining   whether  be 
ought  to  certify.      Since  our  former  article, 
two  important  decisions  have  been  pro- 
nounced by  the  Court  of  Bxcbeqoer  veiy 
materially  differing  in  the  constroctkm  to 
be  put  on  the  statute,  from  the  fortnerdeei* 
sions.     In  Thomp9^m  y.  Gibson,  9  Doid. 
717,  wluch  was  an  action  on  the  ease  for  a 
nuisance  to  a  market,  the  jury  found  a  ver* 
diet  in  favour  of  the  plaintiff  with  one  shil- 
ling damages.     It  was  tried  at  Appleby,  ia 
Westmorland,  and  was  the  last  cause  on  the 
list.     After  the  verdict  was  retamed,  no 
immediate  application  for  a  certificate  wis 
made,  and  the  Court  was,  according  to  tiie 
usual  practice,  adjourned  to  the  Judges 
lodgings.      Counsel  then,  without  delay, 
followed  the  Judge  to  the  lodgings,  and  ap- 
plied for  a  certificate.     Coltman,  J.,  who 
was  the  Judge,  granted  it,  and  requested 
that  that  fact  might  be  communicated  to 
the  opposite  party.     On  discussion  afic^ 
wards  before  the  Court  of  Exchequer,  that 
Court  was  of  opinion  that  the  certificate 
was  duly  granted  according  to  the  prori- 
sions  of  the  statute.     In  the  following  case, 
however,  which  has  not  yet  been  reported, 
it  was  held  that  the  word  "  immediately,'' 
means  within  a  reasonable  time.    It  is  tiie 
case  of  Page  v.  Fearce. 

CressteeH  and  Barstow  shewed  cause  agiint 
a  rule  settinjif  aside  the  master's  alUevtsrt^' 
lowing  costs  to  the  plaintiff  in  this  cause.  It 
was  an  action  of  trespass,  in  which  a  writ  of  io- 
quiry  had  been  executed  before  the  under- 
sheriff  of  Dorsetshire,  and  the  jury  aisesfed 
the  damages  at  one  farthing.  An  applicalioo 
was  made  to  the  undershenff  for  a  cenificste 
under  the  3  &  4  Vic.  c.  24,  s.  2,  aad  at  the 
adiournment  of  the  Court  for  the  purpose  of 
tiiKing^an  inquisition  under  a  writ  of  elegit  in 
aaotber  case,  that  officer  stated  that  be  wookl 
certify  that  the  grievance  was  wilful,  but  be 
had  not  made  up  his  mind  that  it  iras  fv>Ii- 
cious.  Subsequently  the  plaintiff  i^afe  Docice 
of  taxation,  and  on  attending  before  the  msiter, 
the  writ  of  inquiry  was  produced,  when  th^ 
appeared  indorsed  upon  it  the  ttudenberiiTs 
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certiicate  that  the  Krierance  to  respect  of 
whick  tbe  action  wm  brouf(Ut  was  wilful  and 
BiaMckiat.  The  plaintiff's  cosU  were  accord- 
ingly aUowed. 

AWtf  and  Bond  supparud  the  rule. — A  judge 
bu  no  aailiority  whatever  over  the  record  after 
the  trial.  Shuttieworth  v.  Cof:iter,  9  Dowl.  77, 
decided  that  the  judge  ou^bt  iocerttfy  directly, 
or  at  all  events  oi\  the  day  of  trial.  1  he  statute 
requires  that  it  shall  be  done  "immediately  af- 
terwards." If  it  is  competent  for  the  jMdge  to 
certify  after  the  trial  of  another  case,  or  after 
the  tranMction  of  other  business,  he  may  do  so 
after  several  subsequent  trials.  The  clear 
Mesoiog  of  the  statute  is,  that  no  other  busi- 
ness shaU  be  transacted  before  the  judge  has 
determined  whether  he  will  certify. 

Per  Curiam. — This  rule  must  be  discharged, 
hhas  been  decided  tliatauimroediute  indorse- 
Bieat  on  the  record  never  could  be  meant. 
Then  what  better  substitute  c^n  there  be  than 
s  reasonable  time,  especially  ms  an  immediate 
indorsement  can  be  of  no  importance  at  all  ? 
The  judge's  commission  is  contained  in  the 
writ,  and  his  authority  under  the  commission 
Day  be  said  to  expire  with  the  trial  or  invest!- 
fstion?  but  as  an  act  of  parliament  requires 
him  also  to  consider  the  propriety  of  granting 
or  refusing  a  certificate,  he  has  a  new  com- 
mission for  that  purpose.  Though  another 
trial  may  have  expired,  yet  if  the  act  says  only 
that  the  judge  shall  certify  immediately  after 
the  trial,  and  4oes  not  more  specifically  define 
the  time,  it  is  sufficient  if  i/t  is  done  within  a 
reasonable  time.  Here,  as  fur  as  the  word 
'  wilfur  went,  the  certificate  may  be  said  to  have 
been  made  at  the  trial,  and  the  subsequent 
addition  seems  to  have  been  made  upon  fur- 
ther eonsideration.  We  think  that  a  judge 
need  not  certify  before  he  takes  another  case. 
He  sarelv  oaay  take  lime  to  consider ;  and  can 
it  be  said  be  ought  to  postpone  every  other 
csBse,  aatil  he  has  made  up  his  mind?  Such 
a  coiurse  would  be  unreasonalde,  and  very  in- 
convenient. The  act  cannot  be  construed  li- 
terally, without  taking  away  all  power  of  deli- 
beration. 

Rale  discharged. 

As  to  the  mode  in  which  the  certificate 
is  to  be  given,  the  case  of  Spain  v.  Cadell, 
9  Dowl.  745,  is  also  very  important  in  cases 
of  arbitration.  In  that  case  the  cause  was 
referred  to  an  arbitrator,  by  an  order  of 
Nisi  Prius,  a  power  being  reserved  in  the 
order  for  the  arbitrator  to  certify  if  he 
thought  proper,  under  3  &  4  Vict.  c.  24, 
s.  2,  in  the  same  manner  "  as  a  judge  at 
Nisi  Prius."  After  hearing  the  case,  the 
arbitrator  made  his  award  in  favour  of  the 
plaintiiF,  with  one  shillings  damages,  and 
certified  under  the  statute,  and  entered  his 
certificate  on  the  award.  It  was  held  by 
the  Court  of  Exchequer,  that  the  certificate 
need  not  be  indorsed  on  the  record  ;  but 
that  the  certificate  must  be  given  at  the 
time  of  making  the  award.  \ 


CONSOLIDATION   AND  AMENDMENT 
OF  THE  LAW  OF  ATTORNEYS. 

{Contintted/fom  p,  391.) 
Thb  following  clauses  re-euact  (with  some  mo- 
difications) the  rfgtrictiom  which  were  deemed 
necessary  in  the  former  statutes. 

32.  That  no  attorney  or  solicitor  who  shall 
be  a  prisoner  in  any  gaol  or  prison,  or  within 
the  limits,  rules,  or  liberties  of  any  gaol  or 
prison,  shall  or  may,  during  his  confinement 
in  any  gaol  or  prison,  or  within  the  limits, 
rules,  or  Uberties  of  any  gaol  or  prison,  as  an 
attorney  or  solicitor,  in  his  own  name,  or  io  the 
name  of  any  other  attorney  or  solicitor,  sue 
out  any  writ  or  process,  or  commence  or  pro- 
secute or  defend  any  action  or  suit  in  any 
Courts  of  Law  or  Equity ;  and  such  attorney  or 
solicitor,  so  commei^cing,  prosecuting,  or  de- 
fending any  action  or  suit  as  aforesaid,  and  any 
attorney  or  solicitor,  permitting  or  empowering 
any  such  attorney  or  solicitor  as  aforesaid,  to 
coiiMnence,  prosecute,  or  defend  any  action  or 
suit  in  his  name,  shall  be  deemed  to  be  guilty 
of  a  contempt  of  the  Court  io  which  any  such 
action  or  suit  shall  have  been  commenced  or 
prosecuted,  and  punishable  by  the  said  Court 
accordingly,  upon  the  application  of  any  person 
com^laioing  thereof;  and  such  attorney  or 
solicitor,  so  commencing,  prosecuting,  or  de- 
fending any  action  or  suit  as  aforesaid,  shall  be 
incapable  of  maintaining  any  action  or  suit  at 
law  or  in  equity  for  the  recovery  of  any  fee,  re- 
ward, or  disbursement  for  or  in  respect  of  any 
business,  matter,  or  thing  done  by  him  whilst 
such  prisoner  as  aforesaid,  in  his  own  name  or 
in  the  name  of  any  other  attorney  or  solicitor. 

33.  That  if  any  attorney  or  solicitor  shall 
wilfully  and  knowingly  act  as  agent  for  any 
person  not  duly  qualified  to  act  as  an  attorney 
or  solicitor  as  aforesaid,  or  permit  or  suffer  his 
name  to  be  anyways  made  use  of  upon  the 
account,  or  for  the  profit  of  any  unqualified 
person,  or  send  any  process  to  such  unqualified 
person,  or  do  any  other  act  thereby  to  enable 
such  unqualified  person  to  appear,  act,  or  prac- 
tise in  any  respect  as  an  attorney  or  solicitor 
in  any  suit  at  law  or  in  equity,  knowing  such 
person  not  to  be  duly  qualified  as  aforesaid, 
and  complaint  shall  he  made  thereof  in  a  sum- 
mary way  to  any  of  the  said  Superior  Courts 
wherein  such  attorney  or  solicitor  has  been 
admitted,  and  proof  made  thereof  upon  oath  to 
the  satisfaction  of  the  Court  that  such  attor- 
ney or  solicitor  hath  wilfully  and  knowingly 
offended  therein  as  aforesaid,  then  and  in  such 
case  every  such  attorney  or  solicitor  so  offend- 
ing, shall  and  may  be  struck  off  the  roll,  and 
for  ever  after  disabled  from  practising  as  an 
attorney  or  solicitor ;  and  in  that  case  and  upon 
such  complaint  and  proof  made  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  the  suid 
Court  to  commit  such  unqualified  person,  so 
acting  or  practising  as  aforesaid  to  the  prison 
of  the  said  Courl,  without  bail  or  main  prize, 
for  any  term  not  exceeding  one  year. 

34.  That  no  attorney  or  solicitor  shall  be 
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capable  to  continue  or  be  a  justice  of  the 
peace  for  any  county  within  that  part  of  Great 
Britain  called  England,  or  the  principality  of 
Wales,  during  such  time  as  he  shall  continue 
In  the  business  and  practice  of  an  attorney  or 
solicitor. 

35.  That  the  prohibition  last  hereinbefore 
contained  shall  not  extend  or  be  construed  to 
extend  to  any  city  or  town,  beinf(  a  county  of 
Itself,  or  to  any  city,  town,  cinque  port^  or 
liberty,  having  justices  of  the  peace  within 
their  respecti?e  limits  and  precincts  by  char« 
ter,  commission,  or  oihenvise,  but  that  in 
every  such  city,  town,  liberty,  and  place,  attor- 
neys or  solicitors  may  be  capable  of  being  jus- 
tices of  the  peace,  and  in  such  manner  only  as 
they  might  have  been  if  this  act  had  never 
been  made,  anything  hereinbefore  contained 
to  the  contrary  thereof  in  anywise  notwith- 
standing. 

36.  That  from  and  after  the  passing  of  this 
act,  in  case  any  person  shall,  in  his  own  name 
or  in  the  name  of  any  other  person,  sue  out 
any  writ  or  process,  or  commence,  prosecute, 
or  defend  any  action  or  suit,  or  any  proceed- 
ings in  any  Court  of  Law  or  Equity,  without 
being  admitted  and  enrolled  as  aforesaid,  or 
being  himself  the  plaintiff  or  defendant  in 
such  proceedings  respectively,  every  such  per- 
son shall  and  is  hereby  made  incapable  to 
maintain  or  prosecute  anjr  action  or  suit  in 
aiy  Court  of  Law  or  Equity  for  any  fee,  re* 
ward,  or  disbursements,  on  account  of  prose- 
cuting, carrying  on,  or  defending  any  such 
action,  suit,  or  proceeding,  or  otherwise  in 
relation  thereto,  and  such  offence  shall  be 
deemed  a  contempt  of  the  Court  in  which 
such  action,  suit,  or  proceeding  shall  have 
been  prosecuted,  carried  on,  or  defended,  and 
shall  and  may  be  puiiished  accordingly. 

37.  That  in  case  any  person  shall  commence 
or  defend  any  action,  or  sue  out  any  writ, 
process,  or  summons,  or  carry  on  any  pro- 
ceedings in  the  Court,  commonly  called  the 
County  Court,  holden  in  any  county  in  that 
part  of  Great  Britain  calle'd  England  and 
Wales,  who  is  not,  or  shall  not  then  be  legally 
admitted  an  attorney  or  solicitor,  according  to 
this  act,  or  shall  not  himself  be  plaintiff  or 
defendant  in  such  proceeding  respectively, 
such  person  shall  and  is  hereby  made  inca- 
pable to  maintain  or  prosecute  an^  action  or 
suit  in  any  Court  of  Law  or  Equity,  for  any 
fee,  reward,  or  disbursement,  on  account  of 
prosecuting,  carrying  on,  or  defending  any 
such  action,  suit,  or  proceeding,  or  otherwise, 
in  relation  thereto,  and  such  offence  shall  be 
deemed  a  contempt  of  the  Court  in  which 
such  action,  suit,  or  proceeding  shall  have 
been  prosecuted,  carried  on,  or  defended,  and 
shall  and  may  be  punished  accordingly. 

Next  follow  several  sections  as  to  co$ts, 
some  of  which  will  be  found  to  be  new  and 
important. 

38.  That  from  and  after  the  passing  of  this 
act,  no  attorney  or  solicitor  shall  cqmmence 
or  maintain  any  action  or  suit,  for  the  recovery 


of  any  fees,  charges,  or  disbursements,  or  of 
any  claim  or  demand  for  any  business  doae  by 
him,  until  the  expiraUon  of  one  cslendar 
month  after  he  shiul  have  delivered  aalo  tke 
party  to  be  charged  therewith,  or  seat  by  tbe 
post  to,  or  left  for  him  at  his  office  of  busioeM, 
dwelling-house,  or  last  known  place  of  abode, 
a  bill  of  such  fees,  charges,  and  disbursemeDti, 
which  bill  shall  he  subscribed  with  the  proper 
hand  of  such  attorney  or  solicitor,  or  of  the 
partner  or  one  of  the  partners  of  such  attoraer 
or  solicitor,  or  enclosed  in  a  letter  subscribed 
in  like  manner  referring  to  such  bill,  and  upoa 
application  of  the  party  or  parties  chargeable 
by  f  uch  bill,  wilhiu  the  said  time  or  space  of 
one  calendar  month  after  such  bill  shall  be 
delivered  or  sent  as  aforesaid,  it  shall  be  iavfol 
for  the  Lord  High  Chancellor,  or  the  Master  of 
the  Rolls,  or  Vice  Chancellor^  or  for  any  of  the 
Courts  aforesaid,  or  any  Judge  or  fiaroa  of  any 
of  the  said  Courts  respectively  in  which  tbe 
business  contained  in  such  bill  or  any  part 
thereof  shall  have  been  transacted,  and  they 
are  hereby  required  to  refer  the  said  bill,  aad 
the  said  attorneys  or  solicitor's  demand  there- 
upon to  be  taxed  and  settled  by  the  proper 
officer  of  such  Court,  without  any  money  bets; 
brought  Into  Court  for  the  said  purpose.  Bat 
in  case  no  such  application  shall  be  made 
within  one  month  as  aforesaid,  then  it  shall 
be  lawful  for  the  Lord  High  Chancellor,  or 
Master  of  the  Rolls,  or  Vice  Chancellor,  or 
any  Judge  of  the  Courta  of  Queen's  fieoch, 
Common  Pleas,  or  Exchequer,  upon  the  ap- 
plication of  any  attorney  or  solicitor,  who  may 
have  delivered  such  bill  of  coats  as  hereinbefore 
is  mentioned,  or  upon  the  application  of  aoy 
party  chargeable  by  such  bill,  or  of  any  persoa 
on  his  behalf,  (if  they  shall  see  fit,  but  oot 
otherwise)  to  refer  the  said  bill  of  costs,  and 
the  said  attorneys  or  solicitor's  demand  there- 
upon, to  be  taxed  and  settled  by  the  proper 
officer,  with  such  directions,  and  subject  to 
such  conditions  as  they  shall  think  proper. 
And  if  the  attorney  or  solicitor  by  whom  socfa 
bill  of  costs  shall  be  delivered,  or  the  party 
chargeable  by  such  bill,  having  due  notice, 
shall  refuse  or  neglect  to  attend  such  taxattos, 
the  said  officer  may  proceed  to  tax  and  settle 
the  said  bill  and  demand  ex  parte.  Aodio 
case  the  application  for  such  taxation  be  made 
by  the  party  chargeable  with  the  said  bill,  tbe 
said  respective  courts  are  hereby  authorized  to 
award  the  costs  oF  such  taxation  to  be  paid  by 
the  parties  according  to  the  event  of  the  taxa- 
tion, that  is  to  say,  if  the  bill  when  taxed,  be 
less  by  a  sixth  part  than  the  bill  delivered, 
then  the  attorney  or  solicitor  shall  pay  tbe 
costa  of  the  said  taxation,  but  if  the  said  bill 
when  taxed,  shall  not  be  less  by  a  nxtb  part 
than  the  bill  delivered,  then  such  costo  of  taxa- 
tion shall  be  paid  by  the  party  chargeable  with 
tbe  sud  bill  so  taxed.  Provided  always,  that 
in  case  no  application  shall  be  made  to  tax  such 
bill  of  costs  of  an  attorney  or  solicitor  until 
after  the  expiration  of  twelve  calendar  moat^ 
from  the  delivery  thereof  in  manner  aforesaid, 
the  same  shall  not  be  subject  to  taxation  except 
under  special  circumstances,  to  be  profcd  to 
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tiK  SB&factHNi  of  the  Court  or  Judge  to  whom 
such  application  shall  lie  made. 

^.  'i'hat  upoQ  the  taxation  and  setUemenl 
of  any  such  bill  of  costs  as  aforesaidj  the  cer- 
tificate of  the  officer  by  whom  such  liill  shall 
be  taxed  shall  (unless  set  aside  or  altered  by 
order,  decree,  or  rule  of  Court)^  be  final  and 
conclusive,  as  to  the  amount  (hereby  certified. 
And  it  ahall  be  lawful  for  any  of  the  Courts 
sforesaid,  or  for  any  Judge  thereof,  upon  the 
apolication  of  either  party,  to  order  and  direct 
judgment  to  be  entered  thereon,  with  costs,  or 
to  miike  such  other  order  thereon  as  they  or 
be  shall  deem  proper. 

40.  That  it  shall  he  lawful  for  aay  Court  of 
Law  or  Equity  in  its  discretion  to  allow  any  set 
off  of  damages  or  costs  betivecn  the  same 
parties,  ootwiibstanding  that  such  set-off  may 
defeat  or  prejudice  the  lien  for  costs  of  any 
attorney  or  solicitor. 

41.  That  the  payment  of  any  lull  of  costs 
shall  in  no  case  preclude  the  Court  or  Judge, 
to  whom  application  shall  be  made,  from  order- 
ing, if  they  shall  see  fit,  the  taxation  thereof, 
provided  the  application  to  tax  the  same  be 
made  within  twelve  calendar  months  from  the 
delivery  thereof. 

42.  And  whereas  by  law,  atlornies  and  soli- 
citors are  prohibited  from  taking  from  their 
clients,  or  from  any  other  person,  any  security 
or  guarantee  for  the  payment  of  future  costs : 
And  whereat  it  is  expedient  that  the  law  in 
this  respect  should  be  altered  and  amended, 
sad  that  attomies  and  solicitors  should  be  per- 
mitted to  take  such  security  or  guarantee  for 
the  payment  of  their  future  costs  as  their 
clients  or  such  other  persons  may  be  willing 
to  Rive:  Be  it  therefore  enacted,  that  it  shall 
be  lawfnl  for  any  attorney  or  solicitor  to  accept 
and  take  from  any  person  any  mortgage,  bond, 
or  other  security  or  guarantee  which  such  per- 
son may  be  iachned  to  give  for  the  payment  as 
well  of  the  costs  actually  incurred  as  of  those 
which  may  thereafter  be  incurred  in  prosecut- 
'^g  or  defending  any  action  or  suit,  or  other 
proceedmg  at  law  or  in  equity.  •  Provided  al- 
w>y8>  that  no  further  sum  shall  be  receivable 
Qpoo  such  security  or  guarantee  than  shall  be 
found  to  be  actually  due  to  such  attorney  or 
folidtor,  upon  a  taxation  of  his  bill  of  costs, 
u  case  the  same  shall  be  ordered  to  be  taxed 
>Q  the  manner  hereinbefore  directed. 

The  following  are  the  exceptiom  to  the  pro- 
visions of  the  act. 

43.  That  every  person  who  at  the  time  of 
the  passing  of  this  act  shall  have  completed  his 
period  of  service,  according  to  the  laws  in  force 
*(the  time  of  the  passing  of  this  act,  but  shall 
pot  have  lieen  admitted  an  attorney  or  solicitor 
m  pursuance  of  such  service,  shall,  if  otherwise 
quatitied,  be  capable  of  being  admitted  and  en- 
rolled an  attorney  or  solicitor,  in  pursuance  of 
the  provisions  or  this  act,  in  the  same  manner 
in  all  respects  as  if  he  ^vas  actually  bound  by 
<^ntract  in  writing  at  the  time  of  the  pussinir 
oHhisact.  ^        ^ 

44.  That  all  persons  who  previously  to  the 
passing  of  this  act  shall  have  been  duly  ad- 


mitted and  enrolled  attornies  or  solicitors  of 
the  Courts  of  the  Duchy  Chamber  of  Lanr 
caster  at  Westminster,  or  of  the  Courts  of  the 
Counties  Palatine  of  Lancaster  and  Durham, 
or  either  of  them,  shall  and  may  be  admitted 
and  enrolled  attornii'S  and  solicitors  in  the  said 
High  Court  of  Chancery,  or  all  or  any  of  the 
said  Courts  of  Queen's  Bench,  Common  Pleas, 
or  Exchequer,  at  Westminster,  in  pursuance 
of  the  provisions  of  this  act,  without  exa- 
mination. 

45.  That  nothing  in  this  act  contained  shall 
extend,  or  be  construed  to  extend  to  the  exa« 
minatton,  swearing,  admission,  or  enrolment 
of  the  Six  Clerks  of  the  Court  of  Chancery, 
or  the  sworn  clerks  in  their  office,  or  the  writ- 
ing clerks  belonging  to  the  said  Six  Clerks,  or 
the  Cursitors  of  the  said  Court,^  or  of  the  Petty 
Bag  Office,  or  of  the  Clerks  of  the  Queen's 
Coroner  and  Attorney  in  the  Court  of  Queen's 
Bench,  or  of  the  attornies  or  clerks  of  the 
office  of  the  Queen^s  Remembrancer  of  the 
Court  of  Exchequer  at  Westminster,  for  the 
time  being ;  but  that  the  said  clerks  and  attor- 
nies respectively  shall  and  may  be  examined, 
sworn, admitted,  and  practise  in  their  respective 
courts  and  offices,  in  like  manner  as  they  might 
have  been  or  dune  before  the  making  of  this 
act. 

46.  That  this  act,  or  any  thing  herein  con- 
tained shall  not  extend,  or  be  construed  to 
extend,  to  the  examination,  swearing,  admis- 
sion, or  enrolment  of  persons  to  be  solicitors 
of  the  Treasury,  Customs,  Excise,  Post-office, 
Stamp  Duties,  or  any  other  branch  of  her  Ma- 
jesty's revenue,  or  to  the  solicitor  of  the  city 
of  London,  for  the  time  being,  or  to  the  assist- 
ant of  the  council  for  the  affairs  of  the  Admi- 
ralty or  navy. 

The  folloiving  clause  enabling  the  Judges 
to  authorize  all  attorneys  in  town  and  country 
to  administer  oaths,  is  new. 

47.  That  it  shall  and  may  be  lawful  for  the 
Master  of  the  Rolls,  Jointly  with  the  Judges  of 
the  Courts  of  Queen's  Bench»  Common  Pleas, 
and  Exchequer  (or  with  any  eight  or  more  of 
them,  of  whom  the  chiefs  of  the  said  Courts 
shall  be  three),  from  time  to  time,  by  any 
order  or  orders  under  their  hands,  to  autho- 
rize and  empower  attornies  and  solicitors  to 
administer  oaths  and  affirmations,  and  to  re- 
ceive declarations  in  the  nature  of  affidavits 
either  in  town  or  country,  in  all  actions, 
suits,  and  proceedings  in  any  Court  of  Law 
or  Equity,  or  in  matters  of  bankruptcy  or 
lunacy,  and  from  time  to  time  to  make  such 
rules  and  regulations  with  respect  to  the  per- 
sons of  or  before  whom  such  oath  or  affir* 
mation  may  be  admitted,  or  by  whom  such 
declarations  may  be  received,  and  the  time 
and  manner  of  administering  or  receiving  the 
same,  as  they  shall  think  fit;  and  all  oaths  and 
affirmations  which  shall  be  sworn  or  made  be- 
fore any  attorney  or  solicitor,  in  pursuance  of, 
or  under  the  authority  of  such  order,  shall  be  as 
valid  and  effectual  as  if  the  same  were  sworn 
or  made  before  any  of  the  said  Judges  of  the 
said  CourU  of  Law  or  Equity. 
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The  bill  concludes  with  the  foUowiog  usual 
clauses. 

48.  Thai  in  the  construction  of  this  act,  the 
word  "month"  shall  be  taken  to  mean  a 
calendar  month,  and  every  word  importing;  the 
singular  number  only,  shall  extend  and  be  ap- 
plied to  several  persons,  matters  or  things,  as 
well  as  one  perpon,  matter  or  thing;  and  every 
word  importing  the  plural  number,  shall  ex- 
tend and  be  applied  to  one  person,  matter,  or 
thing,  as  well  as  several  persons,  matters,  or 
things ;  and  every  word  importing  the  mascu- 
line geuder  only,  shall  extend  and  be  applied 
to  a  female,  as  well  as  a  male ;  and  the  word 
"person,"  shall  extend  to  any  body  prflitic, 
corporate,  or  collegiate,  municipal,  civil,  or 
ecclesiastical,  aggregate  or  sole,  as  well  as  an 
individual,  unless  in  any  of  the  cases  afore- 
said it  be  otherwise  specially  provided,  or  there 
))e  something  in  the  subject  or  context  repug- 
nant to  such  construction. 

49.  That  this  act  may  be  altered  or  repealed 
by  any  act  to  be  passed  iu  this  present  session 
of  parliament. 

The  first  schedule  to  the  bill  contains  a  list 
of  the  acts  either  wholly  or  partially  repealed. 
This  has  been  done  in  a  convenient  method : 
the  first  column  gives  the  date  of  the  statute, 
the  second  its  title,  and  the  third  the  extent  of 
the  repeal.  We  shall  probably  print  this 
schedule  in  our  next  number,  as  it  will  show 
in  a  tabular  form,  the  existing  statutes,  and  the 
intended  alterations. 

The  second  schedule  contains  a  list  of  all 
the  fees  to  be  received  for  registering  articles, 
examination,  admission,  annual  certificates,  &c. 

The  new  provisions  concerning  the  qualifica- 
tion oi  attorneys  are:— 1.  That  no  attorney 
can  take  an  articled  clerk  until  he  shall  have 
been  in  practice  for  five  years.  2.  That  one 
Of  the  three  years  of  service  of  graduates  may 
be  served  with  the  London  agent.  3.  That  if 
the  articles  are  not  registered  within  three 
months,  the  service  will  be  computed  from  the 
time  of  registry.  4.  That  the  Master  of  the 
Rolls  and  the  Judges  may  concur  in  making  a 
joint  appointment  of  examiners.  5.  That  a 
registrar  of  annual  certificates  be  appointed, 
and  a  general  alphabetical  roll  of  all  the  Courts 
be  kept.  That  all  attorneys  and  solicitors 
make  an  annual  declaration  of  the  time  of  their 
admission  and  of  what  Court  admitted ;  that 
the  registrar  of  certificates  examine  the  state- 
ment, and  give  a  certificate,  which  shall  after- 
wards be  stamped.  6.  The  Judges  are  cm- 
powered  to  make  orders  for  the  renewal  of 
certificates  which  have  been  discontiuued  for 
more  than  a  year.  This  will  render  motions 
in  Court  for  re-admisnon  unnecessary. 


THE  NEW  CHANCERY  ORDERS. 

f T  seems  doubtful  whether  a  solicitor  would 
be  justified  in  consenting  to  receive  by  post,  ail 
kinds  of  notices  from  all  kinds  of  persons. 
Pair  practitioners,  as  between  each  other, 
would  find  no  objection  to  it,  for  although 
there  may  be  irregularity  now  and  then  in  the 
Post  Office,  absolute  miscarriage  is  very  rare. 

The  fallibility  of  the  Post  Office  does  not, 
therefore,  constitute  a  sufficient  objection  to 
services  bein^  effected  by  it;  mistakes  and 
miscarriages  m  service  of  notices  may  happen 
under  the  present  practice,  and  were  the  post 
the  medium,  they  would  not  be  more  frequent. 

It  ]8»  however,  the  chance  of  false-swearing; 
it  is  that  they  cannot  feel  safe  with  some  of 
their  brethren,  which  will  prevent  soliciton 
volunteering  the  consent  proposed.  I  beg, 
therefore,  to  make  the  following  proposal  :^ 
That  Chancery  and  Common  Law  notices 
should,  by  general  order,  be  servable  by  post, 
and  to  obviate  the  latter  of  the  risks  abort 
referred  to,  the  receiving  house-keeper  should 
give  a  receipt  (for  which  he  should  be  paid 
one  penny)  on  a  duplicate  copy  of  the  address, 
the  address  and  copy  both  having  the  name  of 
the  suit  or  action,  ihe  species  of  proceeding 
enclosed,  the  name  of  die  attorney,  ftnd  of  the 
clerk  posting  the  letter,  and  the  hour  of  post- 
ing.   Thus : 

Doe  V.  Roe, 
Plea. 
J.  Sims,  Solr., 
by  W.  Tubb. 
5io'clock,Sept.  1,1841. 

Mr,  John  Time, 
Solicitor^ 

16,  Lothburg, 

Where  an  affidavit  of  service  is  necessary. 
this  dttplicatii  copv  of  the  address  mwlit  be 
annexed  to  it,  anil  the  deposition  shoura  sute 
that  the  place  of  address  agrees  with  the  re- 
sidence book.  In  that  case,  there  should  be 
one  such  b«ok  for  the  Chancery  and  Law 
Courts,  and  not  two,  as  at  present. 

The  absurdity  of  troubling  the  Judges  and 
Masters  in  Chancery  with  signing  th^  jurats 
of  affidavits  -sworn  before  their  clens  in  an  ad- 
joining room,  has  often  been  remarked  upon, 
and  the  necessity  of  having  officers  spemllj 
appointed  for  taking  affidavits  (if  London  so- 
liators  are  less  to  be  trusted  with  that  autho- 
rity than  those  in  the  country)  has  also  been 
insisted  on. 

Not  less  to  be  deprecated  is  the  system  of 
bringing  persons  from  their  business  and  ea- 
gagements  in  the  city,  to  go  through  thk 
ceremony  in  Chancery  Lane. 

As  a  general  measure  of  improvement, 
therefore,  let  affidavit-officers  be  appointed, 
placing  the  office  of  one  of  them  in  Cnancery 
Lane,  and  the  other  in  the  city ;  let  them  be 
empowered  to  take  aibdavits  ij&  all  the  Courts, 
both  Luw  and  E<]^uity  ;  and  with  reference  ts 
the  present  question  of  serving  notices.  Jet  the 
attorney's  residence  book  be  in  the  one  office, 
and  a  duplicate  of  it  in  the  other. 
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I  submit  that  the  mode  of  serTioe  I  have 
nigj^ested,  would  be  a  source  of  economy  and 
coDfenience  to  selicitors,  and  through  them  to 
Uieir  clients. 

More  than  one-third  of  the  solicitors  are  in 
the  city,  somethinj^  less  than  two-thirds  in  the 
neighbourhood  of  the  Inns-  of  Coart :  those 
westMrard  are  but  few  in  nainber. 

H.  G. 


JUDGMENTS  AFFECTING  REAL 
ESTATES. 


Thb  recent  statutes  relating  to  judgments 
haring  now  come  into  operation,  it  is  no  less 
important  to  the  profession,  to  ascertain  what 
effect  they  will  have,  Ist,  on  parties  who  have 
had  notice  of  a  judgment,  although  not  regis- 
tered; and  Sdly,  as  against  those  who  have 
had  no  notice  of  a  registered  incumbrance, 
than  it  is  to  know  the  enactments  with  respect 
to  searching  for  judgments. 

Ist.  Since  the  I  &  2  Vict.  c.  110,  was  passed, 
doubts  bad  existed  as  to  whether  the  19th 
section  of  that  act  would  affect  purchasers, 
fflortgageesy  or  creditors,  having  notice  of  a 
judgment  not  registered  in  pursuance  thereof. 
But  that  point  is  now  set  at  rest  by  the  3  &  4 
Vict.  c.  82,  s.  2,  which,  in  substance,  enacts 
that  no  such  judgment,  decree,  &c.,  shall,  by 
virtue  of  the  saia  act,  affect  any  lands,  tene- 
ments, or  hereditaments,  ai  law  or  in  equity, 
unless  a  memorandum  or  minute  shall  have 
been  left  with  the  Senior  Master  of  the  Court 
of  Common  Pleas,  any  notice  qfiuch  judgment 
w  decree  notvithitanding. 

2d.  This  lattt-r  statute,  however,  does  in 
nowise  abridge  the  operation  of  the  2  Vict. 
e.  1 1 ,  by  the  5th  section  of  which  it  is  enacted, 
"that  as  against  purchasers  and  mortgagees, 
without  notice  of  any  such  judgment,  decrees 
or  orders,  rules  or  oiders  as  aforesaid,  none  of 
such  judgments,  decrees  or  orders,  rules  or 
orders,  shall  bind  or  aflfect  any  lands,  tene- 
ments or  hereditaments,  or  any  interest  there- 
in, further  or  otherwise,  or  more  extensively 
in  any  respect,  although  duly  regiitered,  than 
a  judgment  of  one  of  tlie  superior  Courts  afore- 
^d  would  have  bound  such  purchaser  or 
mortgagee,  before  the  said  act  1  &  2  Vict, 
c.  IIU,  where  it  had  been  duly  docketed  ac- 
cording to  the  law  then  in  force." 

The  oliject  nf  this  provision  was,  no  doubt, 
to  restore  to  purchasers  without  notice,  the 
protection  agamst  judgDi<.*nts  which  they  had 
before  enjoyed.  But  now,  since  the  3  &  4 
/ict.c.82,  has  rendered  it  imperative  on  every 
incumbrancer  to  have  his  judgment  duly  regis- 
^red,  in  order  to  make  it  available,  the  expe- 
diency of  still  preserving  the  5tb  section  of  the 
"Vict.  c.  11,  may  be  questioned.  Besides, 
the  great  facilities  which  a  judgment  del>tor 
possesses  of  disposing  of  his  property,  or  mort- 
gaging it  to  a  stranger,  who  has  no  notice  of 
*^jj*  judgment,  and  who  will  not,  unless  com- 
pelled, incur  the  expence  of  searching  the 
'Agister,  however  trifting,  makes  it  a  matter  of 


some  surprise  that  the  legislatore  has  not  made 
it  equally  incumbent  on  such  purchaser  or 
mor^m'ee  either  to  search  the  register,  or  to  be 
affected  by  the  judgments  that  may  be  properly 
entered.  The  3  &  4  Vict.  c.  82,  has  made  the 
injustice  to  judgment  creditors  very  apparent, 
by  enacting  that  exfNress  notice  shall  not  be 
available  as  against  purchasers  and  others,  if 
the  incumbrance  be  not  duly  registered  ;  whilst 
the  3  Vict#  c.  11,  enacts  that  although  such 
judgment  be  registered,  it  must  have  no  greater 
effect  without  notice  than  it  had  prior  to  the 
1  &  2  Vict.  c.  1 10.  Why  shonld  this  additional 
expence  be  imposed  on  a  judgment  creditor,  \( 
he  is  to  be  placed  in  no  better  situation  than 
he  was  before  ?  and  especially  wlten  the  cost  of 
searching  the  register  (now  limited  in  all  oases 
to  five  years)  is  so  small.  In  a  nuijority  of 
cases  it  would  be  ntterly  impossible  for  a  judg- 
ment creditor,  however  vigilant  (when  we  con- 
sider the  secret  and  expeditious  manner  in 
which  property  is  conveyed)  to  ascertain  who 
IS  the  purchaser  or  mortgagee,  so  as  to  give 
him  actual  notice  of  his  judgment.  The  right, 
therefore,  of  a  purchaser  without  notice,  being 
placed  on  the  same  footing  as  it  was  before  the 
1  &  2  Vict.  c.  110,  he  may  still  protect  himself 
against  such  judgment  by  getting  in  a  'prior 
legal  estate  where  it  was  not  held  in  trust  for 
the  seller.  This  single  instance  (although 
many  might  be  adduced)  will  shew  the  powerful 
means  which  purchasers  generally  have  of  de- 
feating judgment  creditors  of  their  claims,  by 
the  artifice  of  their  debtors,  who  are,  unfor- 
tunately, too  much  aided  by  the  foregoing 
statutes. 

With  respect  to  He  pendens,  the  7th  section 
of  2  Vict,  c.  1 1,  enacts,  '*  that  no  lis  pendens 
shall  bind  a  purchaser  or  mortgagee  tnthout 
evprtss  notice  thereof,  unless  and  until  a  me- 
morandum or  minute  containing  the  name,  &c., 
shall  be  left  with  the  Senior  Master  of  the 
Court  of  Common  Pleas." 

Will  the  introductory  part  of  this  section 
bear  the  construction  that  express  notice  of  a 
lis  pendent  would  bind  a  purchaser  or  mort- 
gagee before  it  was  registered?  if  not,  what 
is  the  meaning  of  the  words  ••  teithout  compress 
notice  thereof?"  or  would  it  be  binding  upon 
them  only  from  the  time  of  registtring,  wh»*- 
ther  they  had  notice  or  not,  as  the  3  <&  4  Vict, 
c.  82,  does  not  in  express  terms  iuclude  Us 
pendens  f  Q. 


MOOT  POINTS. 


OOWBR  or  XQUtTT  OF  ««BSiII>TJ0N« 

In  1837, «/.  C,  a  devisee  under  the  will  of  his 
uncle,  mortgaged  certain  hereditaments  to 
E,  B.,  for  securing  3t)00/.  and  interest,  and 
the  deed  was  duly  acknowledged  by  the  wife 
of  J.  C„  and  perfected  with  all  the  re(ioisite 
solemnities  for  barring  her  claim  to  dower  in 
the  property. 

J,  €.  has  recently  sold  the  property,  and  the 
mortgagee  is  of  course  willing  to  Join  in  the 
conveyance,  but  the  purcba^r's  solicitor  re- 


Digitized  by 


Ljoogle 


410 


The  AUorneyn*  Annual  Certificate  Duly. 


quires  in  addition  that  the  conveyance  should 
be  acknowledged  by  the  wife  ot  J,  C»,  con- 
ceiving that  as  she  was  married  since  the 
passing  of  the  late  act  relating  to  dower,  she 
would  become  entitled  under  that  part  of  the 
statute  which  renders  widows  dowable  out  of 
estates,  whether  legal  or  equitable,  provided 
they  are  equal  to  estates  of  iDheritvnce  in  pos- 
session ;  and  it  certainly  cannot  be  denied  that 
an  equity  of  redemption  is  an  estate  which  may 
well  come  under  that  definition. 

But  it  is  conceived,  on  the  other  hand,  that 
as  the  mortgage  to  E,  B.  in  1837,  was  duly  ac- 
knowledgea  by  Mrs.  C,  and  her  claim  to  dower 
out  of  the  estate  effectually  barred,  there  will 
be  no  necessity  for  any  further  acknowledg- 
ment, the  leg^  estate  being  taken  from  the 
mortgagee,  and  the  joining  of  •/.  C.  operating 
merely  as  a  release  or  confirmation.  If  any  of 
the  readers  of  the  Legal  Observer  would  be 
kind  enough  to  suggest  something  which  would 
satisfiictorily  set  at  rest  the  above  pointy  they 
vrovld  confer  an  obligation  on 

A.  M.  C. 


THE  ATTORNEY'S  ANNUAL  CERTIFI- 
GATE  DUTY. 


To  the  Editor  of  the  Legal  Obierver, 

Imprbssbd  equally  as  yourself  and  correspon- 
dents with  the  injustice  and  invidiousness  of 
that  professional  poll-tax,  known  bv  the  gentle 
and  patronizing  title]  of  the  Certificate  Duty, 
my  present  purpose,  nevertheless,  is  nut  to  fill 
your  pages  with  a  discussion  of  the  grievance ; 
I  shall  consider  it  as  indisputable,  and  content 
myself  by  calling  upon  the  profession,  at  a 
season  so  appropriate^  to  exert  themselves  in 
effecting  its  i^olition. 

A  correspondent  (at  p  379)  urges  us  to  press 
for  relief  on  the  contemplated  revision  ot  the 
Stamp  Act  {  to  me,  however,  a  more  suitable 
occasion  seems  to  offer  on  the  passing  of  the 
bill  brought  into  the  House  of  Lords  by  the 
Master  of  the  Rolls,  for  '*  the  Consolidation 
and  Amendment  of  the  Laws  relating  to  At- 
torneys." I  beg,  therefore,  through  your 
columns,  respectfully  to  call  his  Lordship's 
attention  to  the  subject,  and  to  request  his  aid 
and  influence  in  protecting  the  humbler,  though 
important  class  of  his  protession,  from  so  unjust 
and  unequally  pressing  an  impost.  Burtheoed 
with  this  annual  charge  on  our  income,  and 
its  vexatious  consequences, — heavily  taxed  as 
we  already  are  by  stamps  and  fees  on  articles 
and  admissions — and  considering  the  late  reduc- 
tions of  our  gains,  and  the  hUtory  of  the  impo- 
sition of  this  duty  itself, — we  surely  present  a 
strong  claim  for  relief,  and  not  the  less  so  for 
having  borne  it  so  patiently  thus  long. 

If  the  profession  would  only  bring  to  bear 
upon  its  own  grievances  the  same  exertion  and 
determination  with  which  they  so  successfully 
redress  the  wrongs  of  their  clients,  I  am  sure 
even  the  Chancellor  of  the  Exchequer  would 
be  convinced  of  the  injustice  of  retaining  us 


longer  on  his  budget  list,  but  the  rather  gladly 
make  up  the  deficiency  by  substitutiiig  pence 
for  the  *'  farthing  "  poll-tax  on  railway  travel- 
ling. A  propos,  his  eve,  it  is  rumoured,  is  just 
now,  indeed,  directed  to  that  very  fund  pro- 
found, one  so  appropriate  for  revenue  pur- 
poses— a  source  1  verily  believe  to  be  created 
expressly  for  the  service  and  exigences  of  a 
great  nation,  saddled  with  a  ^reat  debt.  Be  I 
that,  however,  as  it  may,  I  senously,  and  with 
all  respect,  beg  to  present  the  abore  sugges- 
tions to  the  consideration  of  his  Honor^  and  to 
submit  to  the  profession  the  proprietor  of  wait- 
ing upon  him,  either  through  their  inflaential 
organ,  ''  the  Law  Society,"  or  by  deputation 
from  their  general  body,  with  a  petition  pray- 
ing the  aboution  of  this  oppressive  tax. 

f^^olverhampton,  Onb,  &c. 

Sir, 

I  have  seen  in  the  "  Legal  Observer,**  for 
several  weeks  past,  letters  from  various  persmis 
on  the  subject  of  the  Attorney's  Annual  Certi- 
ficate Tax,  wherein  they  strenuously  urge  the 
necessitv  of  agitation  for  the  purpose  of  ob- 
taining Its  removal ;  and  I  have  seen  that  you 
advocate  the  measure,  although  your  magazine 
has  been  uniformly  devoted  to  promote  those 
measures  only  which  conduce  to  the  dignity 
and  welfare  of  the  profession.  1  am  somewhat 
astonished  at  this,  and  1  beg  to  address  year 
correspondents  in  a  few  words  on  the  subject. 
It  is,  as  it  seems  to  me,  exceedingly  unworthy 
of  the  high  character  which  lawyers  bear,  to 
make  so  great  a  stir  on  such  a  matter — some* 
thing  avaricious  in  thus  endeaTOuriDg'  to  use 
the  power  undoubtedly  possessed  by  them,  to 
exempt  themselves  from  a  fair  and  just  share 
of  the  imposts  that  fall  on  all  professions  and 
trades. 

Your  correspondents  urge  that  they  are 
taxed  by  this  duty  in  a  manner  in  which  no 
other  calling  participates.  This  is  not  true; 
nearly  every  business  pays  for  a  licence,  and  I 
presume  the  certificate  of  an  attorney  is  to  be 
considered  his  licence.  The  payments  for  li- 
cense in  many  inns  amount  to  upwards  of  2QL 
per  annum,  and  a  large  house  is  necessary, 
which  brings  with  it  many  other  taxes  in  the 
shape  of  window-lights,  &c.,  and  their  carriaires 
ana  horses  are  alli,heavily  burdened.  ^, 
bankers,  jewellers,  druggists,  auctioneers,  aad 
others,  all  pay  for  their  respectire  callingis^ 

Now  mark  the  attorney:  he  has  a  small 
quiet  office,  requiring  but  a  small  rent,  vcnr 
little  capital,  and  one  annual  tax  of  \2l.  otSL 
per  annum,  as  the  case  may  be ;  his  educatioo 
finished,  and  himself  admitted  (none  of  your 
correspondents  object  to  these  expencea),  and 
what  large  returns  he  has  for  small  invest, 
ments  ?  If  a  man's  business  does  not  enable 
him  to  pay  without  discontent  12/.  per  annuo, 
let  him  leave  it  for  something  more  profitable, 
but  do  not  let  him  make  his  brother  soliciton 
blush  for  the  profession  to  which  they  belong. 

A.  P. 
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SELECTIONS 
FROM  CORRESPONDENCE. 


LEASK   AND   RELEASB   ACT. 

Mr.  Editor, 
Yoar  correspondent  R.  B..  of  Au^st   21, 
appears  correct  in  his  desire  to  see  a  unifor- 
mity of  practice  on  this  point.    In  the  first 
coovevance  I  prepared,  with  reference  to  this 
act,  I'introduced  the  new  matter  immediately 
before  the  parcels.    Thus  (in  his  actual  po- 
session  now  being  by  virtue  and  in  pursuance 
of  an  act  passed,  £c.,  intituled,  &c.,  and  by  vir* 
tae  of  the  statute  of  uses,)  considering  that 
the  act  and  stamp,  were  merely  eubslituted 
for  the  bamiin  and  sale  for  a  year,  and  that  if 
previously  it  were  nececsary  to  refer  to  the 
statute  of  uses,  the  same  necessity  still  ap- 
peared ;  bat  I  soon  afterwards  observed  a  con- 
veyance prepared  by  a  town  conveyancer  com- 
mencing. '*  this  indenture  (being  intended  to 
be  a  deed  or  instrument  of  release,  made  in 
ponuance  of  an  act,  &c.,)  made  the     day  of 
,  1841,  wherein  there  was  not  any  fur- 
ther reference  to  the  act,  nor  any  reference  to 
the  statute  of  uses,  but  this  1  transposed,  by  first 
insertuig  the  dates  of  the  deed,  as  the  date  u 
the  part  we  generally  first  look  for.    Perhaps 
something  to  the  effect  of  the  form  I  first 
adopted,  would  be  calculated  to  satisfy  the  re- 
quirements of  R.  B.,  with  regard  to  the  various 
parts  and  purposes  of  a  deed,  which  he  very 
Justly  observes  upon.    But  how  is  uniformity 
to  be  obtained  ?  I  can  only  suggest  that  the 
town  conveyancers  be  requested  to  meet,  and 
settle  the  matter  for  us,  and  inform  you  the 

result.  T,  W. 


ftULB   TO   PLEAD. 

Iq  the  case  supposed  bv  T.,  which  appeared 
in  No.  647  of  the  Legal  Observer,  it  has  been 
decided  to  be  no  irregularity.  The  case  is, 
Aikman  v.  Conu^ay^  6  Dowl.  76,  and  which 
applied  precisely  to  this  point.  Baron  Aldenon 
there  said,  **  that  when  two  or  more  acts  were 
done  on  the  same  day,  tlie  Court  will  presume 
that  act  to  have  been  done  first  which  ought  to 
have  been  so  done,"  thereby  deciding,  that 
the  rule  to  plead  may  be  entered  before  the 
notice  of  declaration  is  served.  W. 


RB-SNTRY,  ON  PORPEITURB  OP  LEASE,  Br 
CONSTABLE. 

I  lately  met  with  a  lease  authorizing  the 
lessor  to  re-enter  on  breach  of  covenant,  with 
the  aid  of  a  comtable  oi  police  officer.  It  seems 
to  me  somewhat  problematical,  whether  it 
would  be  prudent  on  a  breach,  so  to  enter  and 
forcibly  eject  the  lessee;  and  yet  he  has  autho- 
rized it  by  the  terms  of  the  lease  If  any  case 
has  occurred  on  such  a  power,  I  shall  be  glad 
to  be  informed  of  it.  Civis  A. 


STAMPS  ON   MOKTGAOB  DEEDS. 

Where  money  is  lent  on  the  security  of 
mortgagor's  life- estate  and  policies  of  insu- 
nmce,  I  have  understood  there  is  some  doubt 
among  professional  men  whether  it  is  strictly 
necessary  to  limit  the  amount  which  the  mort- 
gagee may  be  willing  to  advance,  over  and  above 
the  sum  lent,  in  the  shape  of  premiums,  if 
necessary,  to  keep  alive  the  policies,  and  also 
that  it  is  not  quite  settled,  what  would  be 
deemed  a  proper  stamp  under  such  circum- 
stances. .1  should  be  glad  if  any  of  your 
readers  could  give  me  some  information,  as  to 
what  is  now  usually  considered  the  safer  course 
m  such  a  proceeding.  P.  P. 


SUPERIOR  COURTS. 


iJirH  Cl^anrfUor'if  Court. 

WILL. — ^ANNUITIES. 

A  testator  gave  an  annuity  of  600/.  to  hi* 
wife  for  life,  and  after  her  death  to  ie 
divided  among  m  children  named,  and  the 
survivori:  Held,  {reversing  a  decree  of 
the  yice  Chancellor)  that  this  was  not  a 
g\ft  of  so  much  of  the  fund  as  would  pro^ 
duce  600/.  a  year,  but  a  gift  of  an  annuity 
limited  to  the  life  of  the  turvivor  of  the 
children, 

Mr.  £.  Blewitt,  by  his  will,  dated  in  1830, 
gave  an  annuity  of  600/.  per  annum  to  his  wife 
for  her  life,  and  directed  that  after  her  death, 
the  annuity  should  be  equally  divided  between 
his  children  Anne,  Thomas,  Henry,  Georgiana, 
Byron,  and  Oscar,  or  the  survivors  or  survivor. 
The  testator  also  gave  to  each  of  his  said  chil- 
dren 100/.  per  annum  during  their  lives,  to  be 
piud  quarterly,  with  power  to  leave  their  res- 
pet*  tive  annuities  at  their  deaths  to  any  person 
thev  might  respectively  marry,  or  any  child  or 
children  they  might  leave ;  but  in  case  of  any 
of  them  dying  without  having  exercised  such 
power,  then  the  testator  directed  that  the  an- 
nuity of  such  child  should  ?o  to  the  survivors 
or  survivor.    The  testator  also  gave  to  each  of 
the  said  children,  when  they  should  have  res- 
pectively attained  the  age  or  twenty  one  years, 
or  before,  if  the  trustees  should  think  fit,  the 
sum  of  400/.  to  put  them  out  in  life,  or,  if  they 
died  before  such  application  of  the  said  legacy, 
and  before  attaining  the  said  age,  he  gave  the 
same  to  the  survivors  or  survivor.    And  the 
testator  gave    the  residue  of  his  estate    and 
effects  to  his  son  Edmund,  if  he  should  survive 
him,  the  testator,  but  if  not,  he  gave  the  same 
to  his  son  R.  J.  Blewitt     The  testator  died 
in    1832,  leaving  his  son    Edmund,  Rachel 
Blemtt,  his  widow,  and  his  said  other  children, 
Anne,  Thomas,  Henry,  Georgiana,  Byron,  and 
Oscar,  surviving.    Henry  died  in  1837,  under 
twenty-one  years  of  age,  and  without  having 
received  any  part  of  the  legacy  of  400/.    In 
the  same  year,  Anne  intermarried  with  the  de- 
fendant   ^tauffers.     In   1838,    the  testator's 
widow  died,  and  his  said  son  Oscar  also  died, 
without  having  received  anv  part  of  the  legacy 
of  400/.    The  bill  was  filed  for  the  administra- 
tion of  the  estate.    The  cause  came  on  for 
I  further  directions  before  the  Fke  Chancellor, 
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and  (he  questioDS  were,  first,,  o£  tbe  duntioD 
of  tbe  annuities ;  and  secondly,  of  the  title  of 
the  survivors  of  the  sons,  or  of  tbe  representa- 
tives of  those  who  were  dead,  to  tbe  interest  of 
the  latter  under  the  will.  The  l^ice  Chancellor 
held  that  sucb  of  the  persons  named  as  vyere 
iWmg  at  the  death  of  the  widow,  were  entitled 
in  eaual  shares  to  the  corpus  of  the  fund  which 
produced  the  annuity,  and  also  that  the  an- 
nuities of  100/.  each  to  tbe  seven  children  were 
^ifts  of  tbe  corpus  of  the  fund  sufficient  to  pro- 
duce  these  annuities,  and  that  the  survivors 
took  as  joint-tenants  the  shares  of  those  who 
died  without  exercising  the  power.  And,  so 
also,  as  to  the  legacies  of  400/.  Tbe  plaintiff 
appealed  from  his  Honour's  decree,  and  tbe 
questions  were  argued  by  several  counsel.  The 
points  of  these  arguments,  and  tbe  cases  cited, 
are  stated  in  the  following  judgment. 

The  Lord  Chancellor^  having  taken  time  to 
consider  tbe  case,  gave  his  judgment  as  follows : 
— The  fir»t  gift  is  600/.  per  aim  urn  to  the  tes- 
tator's wife  for  her  life,  and  after  her  death, 
the  said  annuity  to  be  equally  divided  between 
the  six  persons  named,  or  the  survivors  or  sur- 
vivor of  them.    The  Fice  ChnncelUr  has  de- 
cided that  the  six  persons  are  entitled,  after 
the  death  of  the  widow,  to  so  much  three  per 
cent,  as  would  produce  600/.  per  annum.    His 
HoQOur  is  made  thus  to}ex press  himself  :^-^'*  I 
have  always  thought  that  if  there  be  a  gift 
simply  of  100/.  a  year  to^.,  it  is  arift  of  a  sum 
which  shall  be  sufficient  to  produce   100/.  a 
year."    The  cases'tbat  were  referred  to  in  the 
argament  before  me,  do  not  appear  to  support 
that  proposition.    Jn  tbe  case  of  CUtugh  v. 
Wynne^^'  the  gift  was  of  the  interest  of  the 
residue  to  A.  tor  her  life,  and  at  ^.'s  death 
to  C,  aad  Sir  Thomns  Pluiner  held,  that  in  de- 
fault of  words  of  lunitation  as  to  tbe  last  gift, 
the  residue  passed  absolutely  to  (7.,  subject  to 
A*^  life  interest.     In  Stretch  r,   fFatkins,^ 
there  was  an  unlimited  gift  of  tbe  interest  of 
4tock.    A  very  different  principle  applies  to 
that  case;  an  unlimited  gift  of  the  produce  of 
jthe  stock  necessarily  exhausts  the  whole  subject 
matter.      In  Phillips  v.   Chamberlain/^   Lord 
Alvanley  thought  tlie  terms  used  in  the  re- 
siduary clause  were  sufficient  to    carry  the 
principal  as  weU  as  the  interest.    In  Rnwlingf 
V.  Jennings,^  Sir  William  Grant  relied  upon  the 
expressions,  seeing  from  them  that  tbe  inten- 
tion was  to  give  the  capital.    Tkiese  decisions 
are  all  founded  upon  the  general  principle. 
Where  the  gift  auMMnts  to  tbe  gift  ot  the  fund 
itself,  and  where  it  is  clear  that  the  gift  of  the 
produce  of  tbe  fund  is  without  limit  as  to  the 
time,  it  is  impossible  not  to  adi  pt  tbe  con- 
clusion tliat  it  is  i^iven  absolutely ;  but  if  the 
expressions  are  limited  as  to  time,  such  limit 
must  be  the  meaaure  of  the  gift.    There  is  a 
marked  distinction  between  that  and  a  simple 
gift ;  where  the  produce  of  a  fund  without 
limit  had  been  given.  Chat  annuity  must  be 
appropriated.    A  gift  of  {m  annuitv  may  he  for 
any  period  of  years,  bst  in  the  ordinary  accep- 
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tation  of  the  term.  If  it  should  be  said  that 
tbe  testator  had  given  a  positive  annuity  of  100/. 
a- year,  there  is  no  doubt  of  that  gift  being  ao 
annuity  to  the  donee  for  life ;  it  is  a  gift  V  a 
sum   of  100/.  that  is,  as  many  100/.  as  the 
donee  should  live  years.    In  Savery  v.  Dper,* 
Lord  Hardtfiicke  says,  if  one  gives  by  a  will  an 
annuity  not  existing  before  to  A,,  A.  sbaO 
have  it  only  for  life.    In  that  case,  the  gift  iras 
during  the  life  of  A,    And  tbe  qnestioo  was, 
whether  the  annuity  had  ceased  or  was  in  op 
ration  during  tbe  life  of  ^.     h  is  aingtdarthat 
no  other  case  has  been  referred  to  in  wbich  tiie 
question  distinctly  arises.    But  in  Innes  v.  f/k- 
cheUf  there  is  such  a  decision  by  Sir  W'^Siam 
Grant,  by   whom   the    annuity    there  ^Ifm 
was  held  to  be  for  life  only,  although  there 
were  previsions  more  strongly  leading  to  an 
inference,  that  the  capital  was  intended  to 
be  given,   such  as  the  direction  for  inyefitioi; 
the  5,000/. — a  gift  not  dissimilar  to  tbe  preseot, 
and  that  very  able  and  eminent  judge,  heM 
that  the  annuity  determined  with  tbe  life  of 
tbe  survivor  of  the  donees.     If  tbe  gift  of  an 
annuity  of  100/.  to  A,  is  a  clear  gift  of  that 
sum,  it  is  a  gift  of  a  sum  sufficient  to  produce 
tbe  100/.  a  year.    There  was  sufficient  tn  that 
case  of  fnnes  v.  Mitchell,  to  give  to  tbe  mother 
and  her  children,  such  a  sum  sufficient  to  pro- 
duce the  200/.  a  year,  without  reference  to  tbe 
provision,  as  to  the  sura  of  5,000/. ;  and  yet 
notwithstanding  that  provision,    it  was  held 
there  was  no  gift  of  that  sum  of  money.   If  a 
testator  was  minded  to  give  10,000/.,  can  it  he 
supposed  that  he  would  set  about  his  objeil, 
by  giving  500/.  a  year  to  the  legatee,  withoot 
mention  of  tbe  10,000/.  to  carr)'  into  effect 
tbe  annuity  of  500/.  by  raising  10,000/.  out  of 
the  estate,  which  wottld  probably  be  very  fir 
from  the  intention  of  the  testator?    I  feel  do 
disposition  to  question  the  doctrine  laid  do^ra 
by  Lord  Hardwicke,  and  followed  by  Lord 
Eldon,  in  the  cases  that  have  been  referred  to, 
and  if  I  did,  1  should  not  (if  I  thought  niybdf 
at  liberty)  depart  from  the  rules  established 
by  sucb  decisions.    Tbe  petition  of  tlie  plaintiff 
contains  a  claim  on  tbe  part  of  the  residuary 
legatee,  to  tlie  annuity  given  to  Henry  Blertiu, 
who  died  in  the  life-time  of  the  tenant  for  life; 
but  it  appears  to  me,  the  five  survivors  are 
entitled  to  tbe  whole  600/.  per  annum  as  te- 
nants in  common  for  their  lives.  The  ^fs  is  t'J 
the  mother  for  life,  and  after  her  death.totbe 
children,  etiually  to  be  divided  l>etween  thea, 
or  tbe  survivors  or  the  survivor  of  them.   The 
subject   matter  of  the  gift,  is  an  annuity  of 
600/.  and  tbe  period  of  division  was  the  deaib 
of  the  mother ;  and  at  that  time  there  were  but 
five  children  living.    The  same  resah  attaches 
to  tbe  sum  given  to  Henry  Blewitt.  For  thcjc 
reasons,  it  appears  to  me,  that  tbe  Vict  Cksn- 
cellar's  decision  m4ist  be  reversed,  and  there 
will  be  a  declaration  to  that  effect.    The  i^ 
pellant  is  to  have  the  costs  of  tbe  appeal,  and 
bis  deposit  returned  to  bim. 

Blewitt  V,  tiobertt  and  Bleteitt  v.  Stavfi^h 
Lincoln's  Inn,  Aug.  4,  1841. 


«  Ambler  139. 


t  6  Ves.  461. 
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PRACTIGB. — SUPPLYING  0U1S8I0N  IN  DE- 
CR£B.— 45th  of  0RDBR8  OF  1B28. 

fVhere  there  ii  an  eeident  omMon  in  n  rf^- 
cree,  the  Court  will  supply  the  defect  Inf 
tfn  intlependent  order,  although  the  motion 
/6r  the  purpose  may  be  opposed,  provided 
the  addition  sought  to  be  made  is  cnnse- 
quential  vn  the  directions  contained  in  the 
decree. 
The  45M  Order  of  1828,  applitfs  only  to  eases 
fchere  an  order  is  required  to  be  altered, 
and  not  where  a  substantial  order  is  applied 
for. 
A  decree  in  this  suit,  which  was  institated 
for  the  purpose  of  obtaiuinfir  an  account  from 
a  iDort)^a^ee,  was  made  in  1832,  when  a  refer- 
ence was  oidered  to  the  Master  to  take  the 
account.    On  proceedings  before  the  Master, 
the    defendant  was  adyised  to  examine  the 
plaintiff  upon  interrogatories,  but  upon  car- 
rying in  draft  interrogatories  for  that  pur- 
po3«%   it  was  objected,   on  the  part  of  the 
plain  tiff,  that  the  decree  did  not  contain  dirtc- 
tlons  for  examining  the  parties,  which  proved 
to  be  the  case.    The  defendant  in  consequence 
now  moved  for  an  order  supplemental  to  the 
decree,  to  enable  him  to  proceed  with  his 
interrogatories,  giving  the  usual  directions  to 
the  Master  to  examine  the  parties  on  oath,  if 
he   should  think  fit;  and  he  also  moved,  in 
order  to  save  time,  that  the  matter  should  be 
proceeded  with  before  the  Vacation  Master. 

Stuart  and  Parry,  in  support  of  the  mo- 
tion, said  the  object  of  the  application  was  to 
enable  the  parties  to  carry  into  effect  the  de- 
cree, which  was  manifestly  imnerfect  in  its 
present  state,  and  would  be  completely  useless, 
unless  the  order  now  sought  were  made.  An 
omission  in  a  decree  was  always  supplied  on 
ntotion  where  the  omission  was  clearly  owing 
to  mistake.  fFallis  v.  Thomas,  7  Ves.  292; 
I^ne  v.  Holbs,  12  Ves.  458.  As  the  matter 
bad  been  so  long  pending,  it  was  desirable  that 
the  interrogatories  should  be  settled  by  the 
Vacation  Alaster^  by  which  much  time  would 
be  saved. 

Bruce  and  Chandiess,  contrb,  urged  that  it 
was  contrary  to  the  practice  of  the  Court  to 
make  such  an  order,  for  the  Court  never  al- 
lowed any  sabttantial  addition  to  be  made  to 
a  decree,  except  by  consent.  fFillis  v.  Par- 
kinson^  3  Swanst.  233 ;  and  if  it  were  to  be 
considered  as  a  technical  error,  then  under  the 
45th  of  the  Orders  of  1828,  the  applica- 
tion should  have  been  by  petition.  There  were 
no  sufficient  grounds,  after  so  long  a  lapse  of 
time  since  the  decree,  for  referring  the  matter 
to  the  Vacation  Master,  to  whom  the  matter 
would  be  entirelv  new. 

Stuart,  in  reply. — The  defendant's  applica- 
tion was  for  an  independent  order,  supple- 
mental to  the  decree,  and  was  not  therefore 
affected  either  by  fFillis  v.  Parkinson,  or  the 
45th  Order. 

The  yice  Chancellor  said,  that  in  fFillis  v. 
Parkinson,  Lord  Eldon  refused  the  order,  be- 
cause the  addition  required  to  be  made  was 


not  consequential  on  the  directions  already 
given,  evidently  therefore  implying  that  if  they 
had  been  consequential,  the  order  might  have 
been  made  without  consent.  The  45th  order 
only  applies  to  cases  where  the  application  was 
to  have  an  order  altered,  but  not  as  in  this  case 
to  an  application  for  a  substantial  order.  There 
was  some  question  as  to  who  should  pay 
the  costs  of  the  motion,  but  he  thought  tnat 
the  party  who  complained  of  the  omission 
ought  to  pay  the  costs  of  rectifying  it.  He 
should,  therefore,  make  the  usual  order  for 
the  Master  to  be  at  liberty  to  examine  the 
parties  on  interrogatories,  but  he  did  not  think 
It  was  a  sufiicient  case  of  pressure  to  require 
its  beiug  sent  to  the  Vacation  Master. 
Jones  V.  Creswick,  August  9th,  1841. 

VOLUNTARY   SBTTLBMBNT, — INJUNCTIGK. 

j4n  injunction  will  not  be  granted  to  restrain 
the  settlor  in  a  voluntary  settlement  from 
conveying  freehold  property,  part  of  the 
property  settled  to  purchaser  subsequent 
to  the  date  of  the  settlement,  the  statute 
27  £lifs.  c,  4,  declaring  sueh  conveyances 
void  as  against  purchasers,  Secus  as  to 
personalty. 

The  defendant  Barlow,  having  by  deed  con- 
veyed a  certain  freehold  farm,  and  also  as- 
signed certain  farming  stock  to  trustees,  upon 
trust  for  himself  for  life,  and  after  bis  death» 
for  his  wife  for  life,  with  remainder  to  their 
child,  subsequently  entered  into  a  contract  for 
sale  of  the  estate,  and  the  plaintiffs  as  cestui 
que  trusts  in  the  settlement,  now  moved  for 
an  injunction  to  restrain  him  from  com- 
pletiug  such  sale,  aud  from  parting  with 
the  title-deeds  belonging  to  the  estate.  Bar* 
low  had  also  filed  a  bill,  to  have  the  settle- 
ment set  aside  on  the  ground  of  fraud,  and 
had  moved  for  an  injunction  to  restrain  the 
trustees  from  interfering  under  it,  but  that 
motion  had  not  been  proceeded  with,  in  con- 
sequence of  an  arrangement  between  the  par- 
ties for  the  appointment  of  a  receiver. 

Girdlestone  and  Jeremy,  for  the  plaintiffs, 
urged  that  the  settlement  having  been  executed, 
there  was  nopowerinthe  defendant  to  revoke  it. 
The  principle  was  well  established,  that  where 
no  act  was  wanting  on  the  part  of  a  person 
making  or  directing  a  declaration  of  trust  iti 
favour  of  another,  the  trust  was  executed,  and 
the  person  for  whose  benefit  the  trust  was 
created  was  entitled  to  have  it  performed. 
Here  the  deed  had  been  duly  executed,  and 
nothing  was  required  to  render  the  trust  com- 
plete. It  had  been  expressly  determined,  that 
where  property  so  settled  had  been  disposed  of 
bv  the  settler,  the  Court  would  compel  him  to 
give  security  for  the  amount  realized,  and 
where  was  the  distinction  between  compelling  a 
man  to  give  security  for  the  produce  of  pro- 
perty so  settled  after  he  has  received  it,  and 
restraining  him  from  receiving  at  all  ?  [f^ce 
Chancellor, — If  the  property  is  freehold,  the 
Stat.  27  Eliz.  c.  4,  makes  the  settlement  void 
as  against  purchasers].  The  question  wai>, 
whetner  the  transaction  was  complete,  for  if 
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Jt  were  complete  by  actual  conveyance,  there 
was  no  di(fereace  between  real  and  personal 
estate.  The  property  also  havinji^  been  sold, 
was  converted  into  personalty,  Pet  re  v.  Eepi^ 
naue,  2  Myl.  and  K.  496;  Gt,d8ali  v.  fFehb,  2 

Keen,  99;  fVheatley  y. ,  1  Keen,  661; 

Fortetcue  v.  Burnett,  3  Myl.  and  K.  36. 

K.  Bruce,  for  the  defetidant,  stated,  that  it 
had  been  decided  in  Puheriojt  v.  Puhertoft, 
18  Ves.  84,  and  namerous  other  cases,  that  a 
voluntary  settlement  of  land  could  not  be  sup- 
ported ai|[ainst  a  subsequent  purchaser  for 
valuable  consideratinn.  It  was  true  the  settle- 
ment iu  this  case  included  personalty ;  and  if 
tlut  bad  formed  part  of  the  subject  of  the 
application,  there  might  have  been  ({^rounds 
for  an  order,  but  the  notice  of  motion  was 
confined  to  the  freehold  part  of  the  property, 
and  with  regard  to  that,  the  rule  was  too  well 
settled  to  admit  of  dispute. 

The  Fice  Chancellor  siud,  the  case  was 
clearly  within  the  statute,  for  if  the  Court 
could  interfere  to  prevent  the  purchase  money 
from  bein}(  paid,  there  could  be  do  purchase. 
Injunction  refused  with  costs. 

Gibion  V.  Barrow,  July  17»  1841. 

[Before  the  four  Judges.] 

POWER  OP  J08TIC£8. — COSTS. 

The  potrer  potseued  by  the  justices  at  the 
Qunrter  Se%sions,  under  the  5  HjcB  fF.  4, 
c,  60,  to  award  costs  on  an  appeal,  cannot 
be  assumed  by  individual  justices,  and, 
therefore,  if  the  Setsions  declare  that  costs 
shall  be  paid,  but  omit  to  specify  the 
amount,  thejuntices  who  are  entitled  af- 
terwards to  issue  a  warrant  to  enforce  the 
order  of  Sessions  cannot  insert  the  amount, 
and  if  they  do,  their  warrant  will  be  illegal. 

This  was  an  action  for  entering  the  plamtiflf^s 
house,  and  taking  his  goods.  The  defendants 
pleaded  not  guilty.  At  the  trial  of  the  cause 
before  Mr.  Baron  ^Iderson,  at  the  Summer 
Assizes  for  Berkshire,  in  1839,  it  appeared 
that  the  plaintiff  had  applied  to  two  magis- 
trates, under  the  6  &  6  W.  4,  c.  60,  s.  84,  to  stop 
up  a  certain  footway  in  East  Ilsley  as  useless. 
The  magistrates  made  the  order  on  his  appli- 
cation. An  appeal  was  entered  against  this 
order,  and  was  ueard  at  the  Quarter  Sessions 
at  Abingdon,  in  July,  1838,  when  the  footpath 
was  found  not  to  be  useless,  and  judgment  was 
entered  for  the  applicant,  and  the  respondent 
(the  present  plaintiff)  was  ordered  to  pay  the 
costs  of  the  appeal.  By  a  mistake  in  drawing 
up  the  order  of  Sessions,  the  respondent's  name 
was  omitted,  and  no  amount  of  costs  was 
declared.  The  appellant,  however,  afterwards 
went  before  the  two  defendants,  who,  adopting 
as  their  authority  the  order  made  in  the  first 
instance  on  the  Waring  of  the  appeal  for  the 
payment  of  costs,  took  on  themselves  to  settle 
the  amount,  and  granted  a  warrant  to  levy  on 
the  respondent's  goods,  the  sum  of  112/.  It 
was  for  the  granting  of  this  warrant,  which  was 
afterwards  executed,  that  the  present  action 


was  brought ;  the  plaintiff  contending  that  the 
justices  who  issued  the  warrant  lud  acted 
without  authority,  the  first  order  being  innfid, 
for  not  having  declared  the  amount  of  the 
costs.  The  jury  returned  a  verdict  for  tbe 
plaintiff.  A  rule  had  since  been  obtained  to 
set  aside  this  verdict,  and  have  a  new  trial,  oo 
the  ground  that  the  facts  stated  formed  a  suffi- 
cient defence  f(»r  the  justices.  The  case  w 
argued  in  the  course  of  the  last  term,  and  the 
Court  took  time  to  consider  the  jndgineDt, 
which  was  now  delivered  by 

Lord  Denman,  C.  J. — ^There  had  been  acM- 
viction  for  stopping  up  a  highway,  and  there 
had  been  an  appeal  and  a  judgment  for  the  ap- 
pellant, and  an  order  for  costs,  and  a  wamnt 
issued  thereon.  The  question,  which  related 
to  the  mode  adopted  for  enforcing  payment  of 
these  costs,  arose  on  the  5  &  6  W.  A,  c.  50. 
The  90th  section  of  that  act  declares  that  the 
Court  of  Quarter  Sessions  shall  airard  tach 
costs  as  shall  be  incurred  in  pro«ecatin|^  or 
resisting  the  appeal,  and  that  such  costi  ibaR 
be  recoverable  as  penalties  are  rfCOTenble 
under  the  act.  The  103d  section  shews  hov 
penalties  are  to  be  recovered ;  viz.,  on  aj)pli- 
cation  to  be  made  to  two  justices,  who  mar 
issue  their  warrant  for  the  purpose.  Bat  tie 
objection  to  the  proceeding  here,  is,  that  the 
order  of  the  Court  of  Quarter  SessioniRu 
defective,  in  not  fixing  the  amount  of  the  costs 
to  be  paid,  and  that  the  two  justices  had  no 
right  to  supply  this  deficiency,  and  i^ae  tbnr 
warrant  on  tlieir  own  adjudication  ai  to  tb( 
amount  of  the  costs,  and  the  King  i,  Skiu,* 
and  £>  parte  Holloway,^  were  referred  to,  v 
shewing  that  a  power  possessed  by  the  Quarter 
Sessions  could  not  be  delegated  to  or  assooed 
by  individual  justices.  We  think  that  that 
proposition  is  fully  established  by  those  cases, 
that  the  insertion  of  the  amount  of  the  costs 
by  the  justices  was  therefore  without  authorit)* 
and,  consequently,  that  the  warrant  issued  br  , 
them  was  bad.  The  rule  for  a  new  trial  ooft  I 
be  discharged. 

Selwood  V.  Mount  and  Bunney,  Esqaim,   I 
Q.  B.    T.T.1841.  I 


tBurrn'if  Srnttl  practice  Court. 

RBPBRBNCB  TO   ARBITRATION. — 6BTBKAI.  V* 
SUES. — AWARD  — CB  RTAINTT. 

A  cause,  in  which  several  issues  vert  rat/^^ 

was  referred  to  an  arbitrator,  who  rtf"^  , 

a  general  verdict  for  the  defendsst,  •«»• 

out  any  specific  finding  on  each  issue:  HtU 

bad  for  uncertainty. 

This  was  an  action  of  assumpsit  to  rccorer 

the  amount  of  a  reward,  alleged  to  have  !««> 

offered  to  any  person  who  should  give  thefii^ 

information  of  the  parties  guiltv  of  a  certaa 

felony.    The  defendant  pleaded  iiM  •wwf*' 

secondly,  that  the  plaintiff  did  not  p^<  ^^ 

first  information;  lastly,  payment  oihL^^' 

tisfaction.    On  these  pleas  issue  was  joiae^> 

a  1  Bott.  (4th  edit.)  p.  470,  pi.  587. 
b  1  Dowl.  P.  C.  26. 
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and  the  caase  was  then  referred  to  an  arbi- 
tralor,  the  costs  of  the  cause  and  of  the  award 
to  abide  the  event.  The  award  was  subse- 
qnently  made,  directing  a  general  verdict  for 
the  defendant,  and  finding  that  the  plaintiff 
had  no  cause  of  action.  A  rule  nUi  was  sub- 
sequently obtained  to  set  aside  this  award,  on 
two  grounds:  first,  that  the  award  was  not 
final,  as  there  was  no  finding  on  the  second  and 
last  issues ;  and  secondly,  tliat  the  award  did 
not  contain  any  event  by  which  the  costs  of  the 
second  and  last  issues  could  be  ascertained. 

Cause  was  now  shewn,  and  it  was  contended 
that  there  was  nothing  in  the  authorities 
to  shew  that  it  was  indispensably  necessary  fur 
the  arbitrator  to  make  an  award  upon  each 
issue,  provided  his  intention  was  sudicientlv 
clear  from  the  general  language  of  the  award. 
Hunt  V.  //««/,  6  Dowl.  P.  C.  442.  In  the 
present  case  there  was  no  affidavit  that  the 
arbitrator  had  been  caUed  upon  to  decide 
upon  the  various  issues,  ana  his  intention 
was  so  clear  as  to  leave  no  doubt  or  un- 
certainty upon  the  ouestion  of  who  was  the 
substantially  successml  party.  The  rule  had 
been  obtained  apparently  under  the  rule  of 
H.  T.,  1  W.  4.  8.  74,  (I  Dowl.  P.  C„  193.) 
which  provided  that  the  plaintiff  in  any  action 
should  not  be  allowed  any  costs  upon  any 
counts  or  issues  on  which  he  had  not  suc- 
ceeded ;  and  that  the  costs  of  all  issues  found 
for  the  defendant  should  be  deducted  from  the 
plaintiff's  costs.  The  cnse  of  Dibben  v.  The 
MttTouis  of  Angle^ea^  10  Bing.  568,  seemed  to 
be  decisive  upon  this  case.  There  the  plain- 
tiff* brought  an  action  of  trespass,  to  which  the 
defendant  pleaded  the  general  issue,  and  se- 
veral pleas  of  justification.  The  cause  was  re- 
ferreo,  the  costs  to  abide  the  event,  and  the  ar- 
bitrator found  in  favour  of  the  defendant  on  the 
general  issue,  and  disposed  of  the  rights  con- 
tested in  the  pleas  of  justification,  but  did  not 
in  his  award  decide  upon  the  issues  raised  on 
them,  and  the  Court  of  Exchequer  refused 
ti>  set  the  award  aside.  The  judgment  of  Lord 
Lftndhuret  there,  seemed  to  favour  the  view, 
that  the  plaintiff  if  he  had  desired  a  special 
finding  on  all  the  issuer,  should  have  requested 
the  arbitrator  to  make  bis  award,  so  as  to  dispose 
of  them  separately.  Ducktowrth  v.  Harrinon, 
4  M.  &  W.  4.'i2,  confirmed  the  decision  in  that 
case,  and  although  its  authority  had  been  in 
some  degree  questioned  in  Gieborne  v.  Hart, 
7  Dowl.  P.  C.  402;  S.  C.  6  M.  &  W.  67,  it 
was  to  be  observed  that  Duckworth  v.  Harri' 
son  was  not  there  referred  to.  There  were 
two  cases  of  Re  Leemingr  and  Ferntev,  6  B.  & 
Ad.  403 ;  and  Norris  v.  Daniei,  10  Bing.  507, 
which  appeared  to  support  the  views  of  the 
plaintiff  in  this  case,  but  it  was  to  be  observed 
that  both  those  decisions  had  been  given  prior 
to  the  case  of  Dibben  v.  The  Marquis  of^An^ 
glesea.  The  Court,  at  all  events,  even  if  it 
should  be  of  opinion  that  the  last  named  deci- 
sion cotild  not  be  sustiuned,  would  not  alto- 
^ther  set  aside  the  award,  but  would  so  frame 
their  rule  as  to  secure  substantial  justice  to  the 
parties,  without  involving  the  necessity  of  a 
fresh  inquiry  into  the  whole  case. 

In  support  of  the  rule,  it  was  urged  that  the 


R.  O.  H.  T.,  1  W.  4,  was  decisive  upon  the 
point,  for  that  as  the  award  now  stood,  the 
parties  could  not  proceed  to  the  taxation  of 
costs.  The  authorities  which  had  been  re- 
ferred to,  were  equally  decisive  as  to  the  plain- 
tiff's right  to  succeed  in  this  application. 
The  only  decisions  at  all  opposed  to  the  motion 
were  Dibben  v.  The  Marquis  of  Anglesea,  and 
Duckworth  V.  Hurrison.  llie  latter,  however, 
had  proceeded  directly  upon  the  authority  of 
the  former,  which  had  been  much  doubted  by 
the  profession,  and  by  the  Court  of  Exchequer 
in  the  case  of  Gisbarne  v.  Hart,  The  general 
principle  which  was  contended  for,  appeared 
mdeed  to  be  established,  and  had  been  as- 
sented to  in  Hunt  v.  Hunt,  but  that  principle 
did  not  extend  to  this  case. 

Cur,  ade,  vuU„ 
Coleridge,  J.,  subsequently  delivered  the 
judgment  of  the  Court.  Having  stated  the 
facts  as  they  appeared  upon  the  argument,  he 
proceeded  to  sa^,  that  upon  the  award  the  de- 
fendant was  entitled  to  the  general  costs  of  the 
action,  but  that  the  difficulty  arose  upon  the 
objection  raised  by  the  plaintiff,  that  there  be- 
ing no  specific  finding  on  the  second  and  last 
issues,  it  was  impossible  to  ascertain  what  the 
taxation  should  be.  He  bad  examined  the 
cases  attentively,  and  that  which  was  most  re- 
lied on  in  behuf  of  the  defendant  was  Dibben 
V.  Tbe  Mnrquit  of  Anglesea.  There  it  was 
decided  by  the  Court  of  Exchequer,  that  where 
a  finding  on  specific  issues  was  important 
only  with  respe<rt  to  the  question  or  costs, 
an  award  ought  not  to  be  set  aside  for  the 
omission  of  the  arbitrator  to  find  each  issi«e 
separately,  unless  he  had  been  reouested  to  do 
so.  This  decision,  however,  he  believed  had 
never  been  entirely  approved  of  by  the  profes- 
sion. Duckworth  V.  Hurrison  had  proceeded 
upon  that  case,  and  although  a  different  result 
might  have  been  expected  from  the  observa- 
tions thrown  out  during  the  ai^ument.  Lord 
Aftinger,  in  delivering  judgment,  after  having 
taken  time  to  consider  the  question,  said  "that 
if  the  parties  had  intended  that  the  arbitrator 
should  award  distinctly  upon  each  issue,  they 
ought  to  have  stated  it."  That  was  laid  down 
without  any  reservation,  and  althouffh  that  de- 
cision supported  Dibben  v.  The  Marquis  of 
Angiesea,  it  was  to  be  observed,  that  that  case 
was  distinguishable  from  the  present,  because 
there  nothing  was  said  in  the  submission  to 
reference  with  regard  to  the  costs  of  the  ac- 
tion, which  were  here  to  abide  the  event  of  the 
award.  In  Gisbome  v.  Hart,  great  doubt  ap- 
peared to  have  been  thrown  on  Dibben  v.  'Jne 
Marquis  ofAngiesea,  There,  by  the  order  of 
reference  the  costs  of  the  suit  were  to  abide  the 
event,  and  the  objection  to  the  award  was,  that 
there  was  an  omission  to  find  upon  the  count, 
on  an  account  stated,  and  the  award  was  held 
to  be  bad,  for  not  disposing  of  aU  the  issues ; 
but  Duckworth  v.  Harrison  was  not  there  cited. 
The  Court,  hovvever,  could  not  acquiesce  in 
the  reason  on  which  Dibben  v.  The  Marquis  of 
Anglesea  was  decided,  for  although  he  agreed 
that  as  to  mere  matters  of  fact,  of  which  the 
arbitrator  could  of  his  own  knowledge  know 
nothing,  an  omienon  to  give  a  decision  was  no 
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fault  of  his,  yet  where  the  agreement  or  order 
of  reference  placed  the  very  point  in  view,  it 
appeared  to  him  that  neither  notice  nor  re- 
quest ^VBS  necessary  to  make  it  hh  duty  to  de- 
cide on  it.  The  state  of  the  authoiities  left 
bim  at  liberty  to  decide  on  principle,  and  he 
shnnld,  therefore,  on  the  rround  alleged,  hold 
the  award  to  be  defectiire.  But  he  was  not  called 
upon,  therefore,  to  set  the  whole  award  aside. 
The  rule  pointed  to  the  second  and  last  isBues ; 
and  if  the  defendant  would  allow  the  costs  on 
those  issues  to  be  taxed  for  the  plaintiff,  the 
olijection  would  be  removed.  A  similar  course 
was  taken  in  the  case  of  Re  Leemmg  and 
Ferntey,  and  upon  those  terms,  and  the  pav- 
ment  of  the  costs  of  this  rule^  the  rule  might 
be  discharged. 

Ingham,  in  support  of  the  rule. 

Martin,  for  the  defendant. 

Rule  discharged. — England  v.  Davison,  T. 
T.  1841.    Q.  B.  P.  C. 

8BCDRITT  FOR  COSTS. 

The  Court  will  not,  where  the  plaintiff  is  a 
private  soldier  in  the  service  of  the  East 
India  Company,  compel  him  to  give  security 
for  costs,  notwithstanding  the  custom  of 
that  Ctnnpaay  to  require  their  soldiers  to 
enlist  for  life. 

This  %vas  an  application  made  on  behalf  of 
the  defendant,  cttUing  upon  the  plaintiff  to 
shew  cause  why  he  should  not  give  security 
for  costs.  It  Appeared  tljat  he  was  a  private 
soldier  in  the  service  of  the  Bast  India  Com- 
pfiiy,  and  was  in  India;  aad  in  support  of  the 
motion  it  was  sworn,  that  soldiers  m  his  situa- 
tion were  required  to  enlist  for  life,  and  that 
they  were  noi  permitted  to  returo  to  Boglaad 
until  they  were  discharged. 

Cause  was  now  shewn  by  Fitsjames,  who 
uri(ed  that  the  abseiice  of  the  plaiatiff  from 
this  country  not  being  strictly  voluntary,  the 
case  came  within  tlie  principle  of  several  de- 
cided cases,  where  the  Court  had  refused  to 
gr«ttt  auch  an  application.  In  O'Latrhr  v. 
Aittodfinald,  8  Taun.  706,  a  similar  motion  was 
wade  with  respect  to  a  British  officer  serving 
abroad,  under  a  foreign  power,  but  was  re-^ 
fused.  So  also  in  Lord  Nugent  v.  Harcourt, 
2  D.  P.  C  578,  the  Court  refused  to  compel 
a  commissioner  ef  the  lonitm  Islands,  filling 
bis  office  abroad,  to  give  security.  And  in  Ew^ 
ing  V.  Cbiffenden,  7  D.  P.  C.  536,  a  aimilar 
decision  was  come  to  with  regard  to  a  lieute- 
nant in  the  uavy,  filling  tbe  office  of  port  cap^ 
tain  and  harbour  master  at  Barbadoes.  Hen-^ 
schrn  v.  Garvet,  2  H.  HI.  383,  wa8>  also  re- 
ferred to. 

For  the  defendant,  it  was  conteoded  by 
Knowles,  that  these  authorities  were  iniq»{ili« 
cable  to  this  ease ;  for  there  was  in  every  one 
of  them  some  reason  to  suppose  that  the  plain-» 
tiff  would  sooner  or  later  return  within  the 
jurisdiction — a  feature  ivbich  cUd  not  here  pre- 
sent itself. 

Coleridge,  J. — The  Court  ought  not  to  ex- 
tend the  limits  within  which  parties  had  been 
held  liable  to  give  security  for  costs.  It  was 
practically  immaterial  whether  the  abseace  of 


the-  plaintiff  tvas  for  ten,  twelve,  or  foorten 
years,  or  for  life ;  and  it  was  known  that  ibe 
Queen's  regiments  usually  went  abroad  for  a 
period  of  fourteen  years.  The  distinctioB 
which  might  be  attempted  to  be  drawD,  that 
the  plaintiff  was  not  in  the  Queea's  senice 
could  not  prevail ;  for,  as  the  lodiao  aroy 
was  well  known  to  be  under  the  commud 
of  the  Queen's  officers,  to  adopt  soch  a 
distraction  would  be  to  fritter  away  the  mle 
which  had  been  adopted.  As  to  the  folontir? 
or  involuntary  absence  of  the  plaiDtiff,  the 
same  decision  must  be  given ;  for  if  lie  ms 
involuntarily  abroad,  it  would  be  hard  indeed 
to  deprive  him  of  his  right  to  bring  Ins  aetioa 
without  giving  security.  The  rule  must  be 
discharged,  but  without  costs. 

Rule  discharged ,  without  costs.  (Vide  Mn 
V.  Sissions,  2  D.  P.  C.  710.) 

Garwood  v.  Bradhurn,  T.  T,  1841.  Q.B. 
P.C. 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent  states  that  he  was  artided 
to  an  attorney,  and  assigned — serving  under  the 
articles  two  years,  and  under  the  aasigomeDt 
one  year ;  then  a  year  with  another  sobcitor, 
but  not  assigned  to  bim.  It  is  clear,  as  9^- 
geated,  that  there  must  be  an  assigQineot  for 
the  residue  of  the  five  years,  and  a  new  coo- 
tract  for  such  further  period  as  will  edUe 
him  to  swear  that  he  served  five  years,  ^odi 
an  iostrumentwill  be  effectual  on  aS5#.staiDp' 
There  are  frequent  instances  of  this  kiad.  The 
aupposition  that  another  stamp  of  120/.  will  be 
requisite,  is  a  mistake. 

Our  short  correspondent  reminds  us  of  ottr 
omitting  to  notice  the  inccMivenieot  height  of 
the  desks,  &c.  in  the  Queen's  Bench  and  Es- 
chequer  Rule  Offices ;  and  be  thinks  tliat  it 
this  season  of  the  year  the  grievance  compltioed 
of  might,  perhaps,  be  removed. 

A  corresponaent  expresses  his  sur prae  io 
reading  the  decision  of  Es  parte  Mff/ii«» 
p.  ;i52,  ante,  where  the  Court  of  Queen'i 
Bench  considered  the  affidavit  madebyaaa^ 
torney  for  the  purpose  of  his  being  strock  ob 
the  roll  must  be  stamped -,  and  be  says  that 
smce  the  4  «e  5  Vict  c  34.  the  affidant  seed 
not  bear  a  stamp.  The  case  referred  to  b;  «v 
correspondent  was  decided  in  1  mity  Tens, 
before  the  passing  of  that  act,  which  did  aot 
receive  the  Royal  Assent  until  the  21st  Joae. 
See  p.  197»  onte. 

We  presume  that  a  warrant  of  attoraey,  ^' 
ecuted  on  plain  paper,  will  not  be  stamped  on 
application  within  twenty-one  days,  like  u 
agreement,  without  assigning  a  reason  by  w- 
davit  why  the  same  was  executed  without  a 
stamp. 

The  information  for  the  Legal  Almamvs 
been  received  from  Yorkshire. 

The  letters  of  L.  S.  D. ;  "A  Oooaiiy 
Articled  Clerk  ;"  A.  B. ;  "  Lex. ;"  saA  ««• 
ral "  Subscribers,"  shall  be  attended  to. 

A  Correspondent  at  Liverpool  is  infarstw 
that  the  Index  to  the  first  Twenty  Vohime*  «l 
this  work,  was  published  some  tine  ago. 
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'     *'  Qnod  miigis  ad  ifos 
Ptortinet,  et  ne«dre  maluin  est,  ngitamut. 


Ho  RAT. 


CHARGES  BT  ECCLESIASTICAL 
PERSONS. 

Bt  the  Common  Law  an  ecdesiastieal  per^- 
son,  after  being  inducted  into  his  benefice, 
was   considered    as    being  seised  in  fee. 
Bishops  and  deans,  and  such  other  sole 
ecclesiastical  corporations  as  are  seised  of 
the  fee-simple  of  lands  in  their  corporate 
right,   might,  with  the  concurrence  and 
confimation  of  such  persons  as  the  law 
requires^  hare  made  leases  for  years  or  for 
life;  estates  in  tail,  or  Restates  in  fee,  with- 
out any  limitation  or  controul;  and  cor- 
porations aggregate  might  have  made  what 
estates  they  pleased,  without  the  confirma- 
tion   of   any  person   whatsoever.     These 
extensiTc  powers  have  been  restrained  by 
varions    statutes,    chiefly  passed    in    the 
reigns  of  Henry  the  Eighth  and  Elizabeth, 
usnally  called  the  Enabling  and  Disabhng 
Statutes,  and  of  which  an  account  may 
readily  be  found  in  any  of  the  text-books 
on  the  Law  of  Property.     These  statutes 
regulate  chiefly  the  leases  that  may  and 
may  not  be  granted  by  ecdesiasticid  per- 
sons;  but  the  chargings  of  benefices  are 
provided  for  by  stat.   13  Eliz.  c.  20,  by 
which  it  is  enacted  that  '*  all  chargings  of 
such  benefices  with  cure  hereafter  with  any 
pension,  or  with  any  profit  out  of  the  same 
to   be  yielded  or  taken,  hereafter  to  be 
made,  other  than  rents  to  be  reserved  upon 
leases  hereafter  to  be  made  according  to  the 
meaning  of  this  act,  shall  be  utterly  void.'' 
This  statute  was  repealed  by  stat.  43  Geo. 
III.  c.  84,  s.  10,  which  was  afterwards  re- 
pealed by  the  57  Geo.  III.  c.  99,  which  had 
the  effect  of  reviving  so  much  of  the  stat. 
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of  13  Eliz.  c.  20,  as  related  to  charging  of 
benefices.^  The  law  therefore  now  is,  that 
a  clergyman  cannot  charge  a  benefice  with 
cure  of  souls,  and  any  security  which  has 
this  effect  is  void. 

But  a  living  with  cure  of  souls  may  be 
sequestered,  and  the  profits  taken  by  a 
creditor.  In  respect  to  his  general  liabi- 
lity to  pay  his  debts,  a  clergyman  does  not 
stand  on  a  different  footing  from  any 
other  person ;  and  if  he  gives  a  warrant  of 
attorney  (and  d,  fortiori,  if  a  judgment  is 
obtained  against  him),  if  there  be  nothing 
on  the  face  of  it  to  shew  that  it  was  given 
with  the  intention  of  charging  his  benefice, 
it  must  be  dealt  with  as  if  the  person  giv- 
ing it  were  a  layman,  and  the  same  effect 
must  follow.  Where,  however,  on  the  face 
of  the  warrant  of  attorney,  it  appears  that 
it  was  given  as  a  collateral  security  for  the 
purpose  of  securing  the  payment  of  a  direct 
charge  on  the  living,  it  will  be  void.^ 

In  Colebrook  v.  Laytofiy^  an  annuity  was 
secured  by  a  clergyman  upon  his  benefice 
in  the  usual  manner,  and  a  bond  and  war- 
rant of  attorney  were  given  as  collateral 
securities.  The  bond,  after  reciting  the 
transaction,  was  conditioned  to  be  void  on 
due  payment  of  the  annuity  on  certain 
days.  The  warrant  of  attorney  merely  au- 
thorized judgment  on  the  bond,  describing 
it  as  a  bond  of  even  date  with  the  warrant 
of  attorney,  executed  by  the  grantor,  and 
given  to  the  grantees ;  and  the  defeazance 
recited  that  the  warrant  of  attorney  was 


*  Shtnc  V.  Prichard,  10  B.  &  C.  241. 
^  Flif(ht  V.  SftUer,  I  Bam.  &  Adol.  673. 
re  Newlftnd,  9  Binff.  113. 
c  4  B.  &  Adol.  578. 
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given  to  secure  the  payment  of  an  annuity 
of  the  amount  mentioned  in  the  bond,  and 
payable  on  the  days  there  mentioned.  The 
Court  refused  to  set  aside  a  judgment  on 
this  warrant  of  attorney,  on  the  ground 
that  the  reference  in  the  warrant  of  attor- 
ney to  the  bond  amounted  to  no  more  than 
a  description  of  the  bond,  its  date,  parties, 
and  term  at  which  the  annuity  was  to  be 
paid,  and  did  not  incorporate  the  terms  of 
the  deed  of  grant  (recited  in  the  bond)  with 
the  wairant  of  attorney,  so  as  to  make  the 
latter  operate  as  a  charge  on  the  benefice. 

This  doctrine  has  been  estabhshed  by  a 
variety  of  subsequent  decisions,**  and  in 
one  of  the  latest  of  them,®  the  Court,  act- 
ing on  this  principle,  on  a  proceeding  un- 
der the  Interpleader  Act,  1  &  2  W.  IV. 
c.  58,  8.  6,  at  the  instance  of  a  sequestra- 
tor, to  settle  the  right  of  several  seques- 
tration creditors  of  a  beneficed  clergyman, 
one  of  wbom  claimed  under  a  warrant  of 
attomeyi'  which,  by  a  memorandum  in- 
dorsed upon  it,  appeared  to  be  given  by 
the  clergyman  for  the  purpose  of  securing 
an  annuity  granted  by  deed,  refused  to 
order  the  production  of  the  deed  in  order 
to  prove  that  it  was  free  from  objection 
under  the  statute  of  Elizabeth,  the  warrant 
of  attorney  being  on  the  face  of  it  regular. 
It  would  seem,  in  one  case,  that  the  Court 
intimated  a  strong  opinion  that  even  if  the 
deed  were  void,  as  contemplating  a  charge 
upon  the  benefice,  yet  the  covenant  to  pay 
the  annuity,  which  is  ordinarily  inserted 
in  the  deed,  might  nevertheless  be  valid, 
upon  the  principle  that  such  a  deed,  though 
void  as  a  charge  upon  an  ecclesiastical  bene- 
fice is  good,  as  the  grant  of  an  annuity.^ 

Thus  far  as  to  charges  upon  benefices 
with  cure  of  souls.  Benefices  without  cure 
are  unafiected  by  the  statute  of  Elizabeth, 
and  stand  on  different  grounds.  The  point 
has  recently  been  much  discussed,  both  at 
common  law  and  equity,  in  the  case  of 
Grenfell  v.  The  Dean  and  Canons  of  Wind- 
sor,^  and  in  the  case  of  Doe  d.  Butcher  v. 
Musgrave,^  both  of  which  cases  involved 
a  charge  on  a  canonry  of  Windsor.  The 
circumstances  were  shortly  these:  — The 
Rev.  R.  A.  Musgrave  was  appointed  by 
letters  patent  one  of  the  prebends  or  canons 
of  the  chapel  of  St.  George,  at  Windsor, 
which  produced  an  income  of  1200/.  a-year. 

d  Moore  v.  Hamsden,  3  Ncv.  &  P.  180. 
SaUmarth  v.  HewUt^  1  Adol.  &  El.  812. 

e  JoUiiSon  V.  JJrazler,  1  Adol.  &  £1.  624. 

f  Gibbons  V.  Hooper,  2  B.  &  Adol,  738; 
I  Atk.  on  Convev.  324. 

K  2  Beav.  544.' 

^  I  Scott,  N.  S.  451  r  I  xM.  &  G.  336. 


Being  in  want  of  money,  he  granted  to  the 
plaintiff  the  said  prebend  or  canonry,  and 
all  the  annual  income  thereof,  to  secure 
the  repayment  of  the  sum  of  12,000/.  There 
did  not  appear  to  be  any  spiritual  duties 
attached  to  the  office,  nor  any  cure  of  souls ; 
but  the  answer  represented  that  the  cor- 
poration was  governed  by  certain  statutes 
and  ordinances,  whereby  certain  duties 
were  imposed  upon  the  members  of  the 
said  corporation,  to  be  by  them  performed, 
each  member  having  the  privilege  of  resid- 
ing in  a  house  within  the  walls  of  the  Castle 
of  Windsor,  and  if  any  member  of  the  cor- 
poration failed  to  perform  his  duties,  he 
forfeited  his  right  to  share  in  the  diTinon 
of  the  surplus  income  of  the  corporation^ 
and  in  heu  thereof  was  entitled  to  receive* 
stipend  of  25/.  a-year  only;  and  that  oue 
of  the  duties  was  to  reside  in  one  of  the 
said  houses  within  the  walls  of  the  Castle  of 
Windsor,  and  to  attend  divine  senrice  in 
the  chapel  of  St.  George  twenty-one  davti 
in  each  year.  The  right  to  assign  the 
canonry  being  one  of  the  points  invohed 
in  the  case.  Lord  Langdak,  M.  R.,  thu5 
addressed  himself  to  it: — '•  In  the  next 
place,  it  is  said  that  he  has  no  right  to 
assign  this  canonry,  because  the  share  of 
the  revenues  was  given  to  him  in  consi- 
deration of  certain  future  duties  to  be  per- 
formed. Now  if  it  had  been  made  out  that 
the  duty  to  be  performed  by  him  iras  a 
public  duty,  or  in  any  way  connected  with 
the  public  service,  I  should  have  thought 
it  right  to  attend  very  seriously  to  that 
argument,  because  there  are  various  esses 
in  which  public  duties  are  concerned,  in 
which  it  may  be  against  public  pohcv  th&t 
the  income  arising  for  the  performance  of 
those  duties  should  be  assigned ;  and  for 
this  simple  reason,  because  the  public  is 
interested,  not  only  in  the  performance 
from  time  to  time  of  the  duties,  but  also 
in  the  fit  state  of  preparation  of  the  part; 
having  to  perform  them.  Such  is  the  rea- 
son in  the  cases  of  half-pay,  where  there  is 
a  sort  of  retainer,  and  where  the  paymenU 
which  are  made  to  officers  from  time  to 
time,  are  the  means  by  which  they,  being 
liable  to  be  called  into  public  service,  are 
enabled  to  keep  themselves  in  a  state  of 
preparation  for  performing  their  duties.  K 
therefore,  they  are  permitted  to  deprive 
themselves  of  their  half-pay,  they  might  be 
rendered  unable  promptly  to  enter  upon 
their  duties  when  called  upon,  and  the 
pubhc  service  would  be  thereby  greatly  in- 
jured. So  also,  where  a  pension  or  rvmn- 
neration  is  given  for  a  purpose  which  tentU 
less  directly  to  the  pubUc  benefit,  as,  for 


I 


Digitized  by 


Google 


Charges  by  Ecclesiastical  Persons, --The  Certificate  Duty. 


419 


iTiBtance,  was  the  case  in  Davis  v.  The  Duke 
of  Marlborough,  1  Swanst.  79 ;  there  the 
pension  was  given  to  the  Duke  of  Marl- 
borough as  a  memento  of  the  gratitude  of 
the  nation,  and  as  a  reward  for  his  dis- 
tinguished puhhc  services;  and  it  was 
there  the  intention  of  the  legiskture  that 
it  should  he  kept  in  mind  that  it  was  for 
those  great  services  it  was  given.  In  that 
case  the  pension  was  held  inalienahle,  he- 
caiuse  it  was  considered  that  one  of  the  ob- 
jects of  giving  the  pension,  namely,  for 
having  a  perpetual  memorial  of  national 
gratitude  tor  public  services  would  be  en- 
tirely lost;  and  so  in  the  course  of  that 
case  Lord  Eldon  said,  in  the  way  of  illus- 
tration, and  in  allusion  to  the  pension  of  a 
great  public  officer,  that  it  could  not  be 
aUened,  because  that  public  officer  must 
not  be  allowed  to  fall  into  such  a  situation 
as  to  make  it  difficult  for  him,  in  conse- 
quence of  any  pecuniary  embarrassment,  to 
maintain  the  dignity  of  his  office.  With 
respect  to  the  case  of  Cowper  v.  Reilly, 
2  Sim.  560,  and  1  Russ.  &  Myl.  560,  some 
doubts  have  been  expressed  as  to  the  pro- 
priety of  the  decision  on  the  motion  for  a 
receiver;  but  the  question  was,  whether 
the  salary  was  assignable  on  the  grounds 
of  puhhc  policy,  and  that  depended  on  the 
nature  of  the  duty,  and  the  interest  of  the 
pnbhc  to  secure  the  payment  of  the  salary 
to  the  person  by  whom  the  duty  was  to  be 
performed.  If,  in  this  case,  the  residence 
in  Windsor  Castle  and  the  attendance  on 
divine  service,  had  been  stated  in  the  an- 
swer, or  in  any  way  shown  to  be  for  the 
benefit  of  the  public,  or  for  the  maintenance 
of  the  dignity  of  the  Sovereign  for  the  be- 
nefit of  the  pubhc,  I  should  have  thought 
the  case  worthy  of  a  very  different  consi- 
deration. But  from  aU  that  is  stated  in 
this  answer  that  is  not  the  case;  it  is  a 
service  to  be  performed  for  the  benefit  of 
the  party  himself;  and  therefore,  upon  the 
case  as  it  now  stands  upon  this  answer, 
and  without  saying  there  may  not  be  other 
facts  which  may  be  material  to  be  ulti- 
mately considered,  it  appears  to  me  that  the 
security  of  the  plaintiffs  is  valid,  and  I  must 
therefore  refuse  the  motion  with  costs."** 

The  other  point  discussed  in  the  case 
was  as  to  the  residence  of  Mr.  Musgrave. 
*'  It  cannot  be  supposed,"  said  Lord  iMtig- 
dale,  "  that  Mr.  Musgrave  will  be  so  un- 
wise as,  rather  than  give  the  plaintifis  the 
benefit  of  that  which  they  are  clearly  en- 
titled to,  wholly  to  neglect  to  perform  the 
duty  which  entitles  him  to  the  receipt  of 


^  Grenfett  v.    The  Dean    and  Canons    of 
fTtndtor,  2  Bca.  644. 


this  income,  and  thus  leave  the  debt  stand- 
ing,  and  the  interest  accumulating  upon  it. 
I  cannot  presume  that  any  such  degree  of 
absiurdity  will  mark  his  future  conduct." 
However,  it  is  to  be  observed,  that  tl  e  fact 
that  aU  property  of  this  nature  may  be  ren- 
dered valueless  by  non-residence,  renders 
it  very  insecure. 

Mr.  Musgrave  also  borrowed  money  by 
way  of  mortgage  from  another  party,  who 
brought  an  action  of  ejectment,  in  order  to 
obtain  possession  of  the  canonry;  but  it 
was  decided  by  the  Court  of  Common 
Pleas,  that  an  action  of  ejectment  would 
not  he  for  the  canonry  in  question,  it  being 
a  mere  office  of  which  the  sherifi*  could  not 
give  possession,  and  that  ejectment  did  not 
lie  for  the  residentiary  house  in  which  the 
canon  resided,  as  it  appeared  vested  in  the 
corporation,  and  not  in  the  Crown.* 

THE    CEUTIFICATE   DUUT. 

Ws  have  now  for  many  years  contended 
that  the  annual  payment  demanded  from 
attorneys  for  a  certificate  is  an  unjust  im- 
position, and  as  we  thought  that  this  was 
an  opinion  very  generally  entertained,  we 
have  contented  ourselves  with  expressing  it, 
and  with  requiring  the  repeal  of  the  tax,  with- 
out  giving  our  reason.  But  as  we  see  that  one 
correspondent  seems  to  think  that  we  are 
pursuing  an  unworthy  course,  in  pressing  on 
the  legislature  that  one  part  of  the  profes- 
sion should  be  relieved  from  this  tax ;  and 
as  the  present  seems  to  be  a  fitting  occa- 
sion for  stating  the  case,  we  shall  go  into 
it  a  Uttle  more  at  length. 

We  say,  then,  that  this  certificate  duty 
is  unfiiir  and  unjust,  because  it  is  levied  on 
no  other  honourable  profession  as  a  body. 
Hawkers  and  pedlars  pay  for  an  annual 
license,  so  do  vendors  of  liquors,  and  pawn- 
brokers do  the  like— game  cannot  be  sold 
without  a  licence;  but  we  know  of  no 
other  instance  in  which  the  diffusion  of 
knowledge  is  thus  annually  taxed.  The 
clergyman  may  preach  few  or  many  ser- 
mons without  any  inquiry  from  the  state; 
the  physician  may  have  one  ghost  at  his 
door  or  one  thousand,  without  being  called 
on  to  regorge  his  fees ;  the  surgeon  cuts  off 
limbs ;  the  apothecary  deals  out  his  drugs 
unmolested  by  the  tax-gatherer.  Nay,  the 
other  branches  of  the  law  are  untaxed— the 
barrister  is  not  obliged,  before  receiving 
perhaps  his  only  guinea,  to  see  whether  he 
has  paid  twelve  times  as  much  for  his  right 


*  Dfte  d.  Butcher  v.   Musgrave,    1 
N.  S.  451  ;  1  M.  &  O.  335. 
2  E  1> 


Scott 


Digitized  by 


Google 


4ao 


The  Certi/c.t(€  Duif. 


to  sign  his  name.  He  perhaps  pays  some- 
thing to  the  society  of  which  he  is  a  mem- 
ber, but  this  is  not  strictly  necessary ;  and 
he  can  take  bis  rerenge,  if  he  pleases^  in 
tough  mutton  and  new  port  wine.  The 
attorney,  then,  is  the  only  man  among  the 
higher  professional  grades  who  pays  any 
tax  for  the  bare  exercise  of  his  profession. 
The  architect  does  not  pay  anything ;  the 
painter  does  not  pay  anything ;  the  sur- 
veyor does  not  pay  anything.  The  per- 
sons immediately  above  the  attorney  and 
below  him  in  professional  rank  are  exempt. 
He  alone  is  selected.  And  why  !  Is  there 
any  reason  ?  Unless  a  good  one  can  be 
given  — and  really  we  cannot  imagine  one — 
IS  there  not  somewhat  of  a  stigma  in  being 
thus  singled  out  ?  We  wish,  then,  to  get 
rid  of  this  tax.  As  the  representatives  of 
all  branches  of  the  profession,  we  object  to 
this  un&ir  impost  pressing  on  one.  If  it  be 
proper  to  tax  the  diffusion  of  legal  know- 
ledge, WQ  cannot  see  why  one  branch  alone 
who  dispense  it  should  be  pounced  upon. 
Why  should  not  the  judge  pay  it  ?  Why 
should  not  the  barrister  pay  it }  But  it  is 
altogether  unfair  to  mulct  the  legal  profes- 
sion any  more  than  any  other  profession. 
Why  should  not  the  medical  man  pay — 
why  should  not  the  clergy  pay  a  certificate 
tax?  We  do  not  see  exactly  that  they 
stand  on  grounds  so  widely  different  as 
moke  out  for  them  an  exemption. 

But  then,  it  is  said,  that  the  attorneys 
are  so  well  paid  that  they  can  afford  this 
tax.  Are  they,  then,  so  very  well  paid  ? 
if  we  have  an  income  tax,  we  should  like 
to  know  how  many  of  them  will  say  that 
they  receive  1000/.  a-year?  We  will  ven- 
ture to  say  that  the  profits  of  the  profession 
are  by  no  means  so  enormous  as  some  are 
apt  to  suppose.  Of  an  attorney's  bill,  when 
what  is  paid  to  others,  stamps,  law  officers, 
Mnecurists,  interest  for  money,  and  other 
disbursements  are  deducted,  very  little,  we 
rather  think,  finds  its  way  into  the  pocket 
of  the  attorney.  Where,  however,  a  busi- 
ness is  once  established,  and  there  are  cer- 
tain regular  incomings,  the  outgoing  of  the 
certificate  duty  may  not  be  much  felt ;  but 
where  a  business  has  to  be  formed — where 
a  beginning  has  to'  be  made,  this  tax  is 
grievous  indeed.  However  enormous  the 
profits  of  the  attorney  may  be,  in  order  to 
make  them  the  clients  must  be  secured; 
but  when  the  clients  are  uncertain  and  the 
expenses  arc  sure;  when  the  outlay  must 
be  provided  for  and  the  return  is  not  quite 
clear,  then  it  is  that  the  payment  of  this  tax 
is  often  very  distressing.     Let  any  of  our 


readers  who  are  not  thus  bartbeoed,  recall 
hia  feelings  when  he  has  paid  his  tax  for  his 
dog,  his  horse,  or  his  carriage^  which  be 
might,  if  he  pleased,  have  avoided  ahogether, 
and  then  he  may  form  some  estimate  of  the 
peculiar  pleasure  which  attends  the  e\inc- 
tion  of  what  must  be  paid,  or  a  9€tUence  of 
self-  disqualification  he  signed. 

Unjust  and  oppressive  as  this  tax  i»»  we 
are,  however,  not  very  sangnine  of  its  being, 
at  least  at  present,  removed.  But  this  is  not 
to  prevent  our  declaring  it  to  be  unjust  and 
oppressive  on  any  fitting  occasion,  and  shew- 
ing that  though  it  may  be  extorted  by  might, 
its  imposition  cannot  be  defended  on  princi- 
ple, or  in  justice  ;  and  we  cannot  conclade 
these  observations  without  urging  the  op- 
pressed branch  to  persevere  in  their  exer- 
tions, and  the  other  branches  of  the  profes- 
sion to  assist  in  removing  what  now  forms 
nn  invidious  distinction. 


We  insert  the  following  letter  on  this 
subject  from  a  correspondent : 

To  the  Editor  of  the  Legal  Obtrrver. 

Sir, 
I  HAVE  just  read  the  letter  m  support  of  tlie 
certificate  duty,  signed  A.  P.,  in  the  Legal  Ob- 
server of  the  18th  September.  In  one  point  I 
agree  with  the  writer ;  I .  do  think  that  the 
assertion  he  reprobates,  viz.  "  that  sttoney) 
are  the  only  persons  who  are  taxed  for  an  ta- 
nual  licence  to  practise,"  is  not  true,  and  haye 
been  frequently  surprised  to  meet  with  it  in 
letters  you  receive  from  those  who  jastly 
enough  m  general,  complain  of  this  most  qq- 
fair  and  oppres:iive  tax. 

But  I  can  go  no  further  with  A.  P.  Tk 
question  is,  not  whether  trades  and  other  pro- 
fessions do  not  pay  for  a  licence,  bat  wkfther 
situated  as  attorneys  now  are,  /ib^  ought  u> 
pay  for  it.  *'  Mark  the  attorney,  (says  A.  P) 
he  has  a  small  quiet  o(Hce,  requiriug  a  soibII 
rent."  The  rent,  1  fear,  will  be  found  an  ad- 
dition to  the  rent  of  his  dwelling,  and  in  many 
cases  it  is  not  very  small.  As  tothe**iittl« 
capital "  required,  U  it  possible  that  A.  P.  caa 
be  a  solicitor }  Perhaps,  as  he  thinks  but  link 
capital  is  required,  he  may  also  be  of  opiDioa 
that  little  credit  is  called  for. 

He  says  none  of  your  correspondents  object 
to  the  hundreds  an  attorney  has  to  expend  b > 
fore  he  needs  a  certificate.  I  think  he  hi 
misunderstood  them.  These  heavy  expencci, 
which,  it  may  be  said,  no  trade  or  other  pro- 
fession has  to  pay,  furnish  one  good  reasoo 
why  attorneys  should  not  pay  for  a  certified- 

When  Mr.  Pitt  introduced  the  IK^-  (^^ 
120/.)  duty  on  articles,  he  gave  as  a  rean* 
that  the  profits  of  the  profession  could  pa?  «U 
and  the  additions  made  since  as  to  adnaissioo. 
Sic,  were  all  fnindcd  on  the  s^me  suppositp"- 
1  do  in»t  believe  that  any  trade  or  ^rcfei^o" 
can  claim,  as  a  matter  of  right,  that  its  proiii* 
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should  Bet  be  dimioislied  by  the  legislature; 
liQt  wbes  the  legislature  takes  money  from 
any  trade,  business,    or    profession,  on  the 
l^round  that  their  profits  will  pay  for  it,  the 
country  has  thereby  made  with  these  professors 
a  contract^  not  so  legal  indeed,  but  full  as 
equitable  as  tiie  contract  with  the  fundholder ; 
and  if,  afterwards,  tlie  legislature  finds  it  con- 
Tcnient  to  diminish  those  profits,  it  is  as  much 
bcHiiid  to  make  compeasation  to  the  parties 
injured,  as  it  is  to  pay  the  fundholaer  his 
It  is  idle  to  say  how  are  we  to  compensate 
80  large  a  body,  and  how  to  find  a  scale  for 
compensation  ?     The  answer  is,  you  must  do 
justice,  be  the  trouble  and  expence  what  it 
may.    Look  for  a  moment  at  tlie  agents  whose 
husiness  must  be  reduced  one  half,  by  the  new 
County  Court  Act.     I  do  not  say  this  is  a  bad 
law.     1  think  it  good.     I  think  ibe  nation  has 
a  right  to  it,  and  to  every  other  improvement; 
but  then  the  nation  must  pay  its  debts.    The 
slave-owners  were  compensated.     Persons  who 
bold  offices  and  lioui^ht  them,  and  whose  pur 
chase  money  was  paid  to  iafiividuals,  and  not 
to  the  State,  receive  compensation  to  the  last 
man,  and  the  last  f  uthing ;  while  an  attorney, 
%vli08e  money  was  paid  to  his  country,  and  to 
support  the  State,  has  no  compensation.    T 
wish,  Mr.  Editor,  I  could  prevail  on  my  pro 
feasional  brethren  to  listen  to  the  voice  of  a 
very  obscure  and  humble  individual,  and  in- 
'  stead  of  asking  for  a  mere  repeal  of  the  certi- 
ficate dnty,  to  demand  of  the  honour  and  jus- 
tice of  the  country,  compensation  aa  a  debi,  in 
addition  to  the  repeal.    1  do  not  know  that  all 
attorneys  have  been  injured  by  the  late  changes, 
and  those  in  contemplation.    Some  certamly 
have  and  wiU  he.    I  fear  there  are  persons  in 
the  profession,  who  (secure  themselves)  care 
nothing  for  others,  and  I  have  actually  been 
told  by  respectable  solicitors,  that  so  far  from 
wishing  to  see  the  certificate  duty  abolished, 
they  would  be  glad  to  see  it  raised  to  40/, 
per  annum,  in  order  to  get  rid  of  great  num- 
bers of  the  profession,  which  they  consider 
overstocked. 

A.  P.  does  not  state  whether  he  is  an  attor- 
ney or  not.  At  first,  I  thouglit  he  was,  but  on 
reconsidering  his  letter,  I  entertain  some  doubts 
as  to  that  poiut.  Does  he  know  how  many  at- 
torneys there  are  who  can  barely  live  and  support 
their  families,  where  they  happen  to  have  them? 
I  know  how  it  is  with  some,  and  it  is  a  fact  that 
though  there  are  many  splendid  exceptions, 
the  greater  part  of  the  London  attorneys  are 
actually  struggling  for  au  honourable  liveli- 
hood, and  these  are  the  persons  who  have  a 
right  to  call  for  a  repeal  of  the  duty.  It  is  to 
them  a  very  great  object.  If  the  country  had 
not  taken  their  money ,  a  question  might  have 
been  raised  as  to  whether  other  professions 
might  not  be  equally  distressed,  and  how  far 
they  were  entitled  to  a  repeal  of  the  duty,  on 
the  ground  of  their  own  necessities ;  but  the 
legislature  having  imposed  the  tax  on  articles 
and  admissions,  &c.,  and  subsequently  dimini- 
i$bed  the  profits  of  the  profession,  are  bound 
to  take  ofiT  the  certificate  duty,  unless  they 
intend  that  the  country  should  be  guilty  of  a 
breach  of  faith.  P*  A 


LAW  OF  EVIDENCE- 


SIMILITUDE  OP  HAND-WRITING. 

The  rules  relating  to  the  admission  of  evi- 
dence of  hand-writing  may  be  considered 
as  generally  well  settled;  but  it  may  be 
nseM  to  take  a  cursory  review  of  the  prin- 
cipal cases  on  the  subject,  part  of  the  cir- 
cumstances of  which  viU  be  found  to  be 
somewhat  curious. 

It  was  ruled  in  Algernon  Sidnefs  case, 
that  similitude  of  hand,  with  other  eircum- 
stancesy  vas  good  evidence  of  his  having 
written  a  paper  charged  against  him  as  an 
overt  act  of  treason.  2  Hawk.  P.  C.  c.  46» 
s.  15 ;  3  State  Trials,  802.  It  appears  that 
three  witnesses  were  called,  to  prove  a  paper 
to  be  Sidney's  hand-writing :  the  first  said 
he  had  seen  the  prisons  write  the  indorse- 
ment upon  several  bills  of  exchange,  and 
that  he  believed  the  paper  produced,  to 
have  been  written  by  him.  'Hie  next  wit- 
ness said  he  had  not  seen  the  prisoner  write 
more  than  once,  but  that  he  had  seen  his 
indorsement  on  bills,  and  that  the  paper 
was  very  like  it.  The  last  witness  said  he 
had  seen  several  notes  which  had  eome  to 
him  with  the  indorsement  of  the  prisoner's 
name,  and  that  he  had  paid  them,  and  had 
never  been  called  to  account  for  mispay- 
ment.  The  whole  of  this  evidence  was  re- 
ceived. 

The  prisoner,  in  his  defence,  insisted  that 
nothing  but  the  comparison  of  hand-writing 
had  been  offered  as  proof  against  him.  He 
was,  however,  convicted.  The  legislature, 
on  the  revenud  of  the  attainder,  declared 
that  comparison  of  hands  is  no  evidence  of 
a  man's  hand-writing  in  criminal  cases,  and 
it  seems  to  have  been  generally  holden, 
since  that  time,  that  it  is  not  evidence  in 
any  criminal  case,  whether  capital  or  not 
capital.  1  W.  &  M.  c.  7  (private).  The 
act  recites  that  there  had  not  been  sufficient 
legal  evidence  of  any  treasons  committed 
by  Sydney,  there  being  produced  a  paper, 
founa  in  his  closet,  supposed  to  be  his 
hand-writing,  which  was  uot  proved  by  any 
one  witness  to  have  been  written  by  him, 
but  the  jury  were  directed  to  believe  it  "  by 
comparing  it  with  other  writings  of  his." 

According  to  the  report,  however,  the 
first  witness  had  seen  the  prisoner  write 
his  name  several  times,  but  though  the 
case,  therefore,  does  not  warrant  the  con- 
clusion to  which  Parliament  came,  the  de- 
claration in  the  act  constitutes  a  sufficient 
authority,  for  the  doctrine  ever  since  held 
against  the  admission  of  evidence  merely 
on  a  comparison  of  hand-writing. 

In  the  case  of  Res  v.  Cator,  4  Esp.  N.  P. 
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145,  two  persons  were  called,  who,  having 
looked  at  the  libels  in  question,  spoke  with- 
out any  doubt  of  their  being  the  hand- 
writing of  the  party  accused.  As  far  as 
that  went,  the  Court  held  there  was  no  ob- 
jection to  the  evidence ;  but  then  an  in- 
spector of  franks  was  called  from  the  Post 
Office,  and  the  hbels  were  put  into  his 
hands ;  he  had  not  seen  the  party  write, 
and  was  called  to  speak  as  a  man  of  science 
to  an  abstract  question.  He  was  shewn  the 
papers,  and  desired  to  look  at  them,  and 
without  enquiring  who  wrote  them,  or  for 
what  purpose,  he  was  asked  "From  your 
knowledge  of  hand-writing  in  general,  do 
you  believe  that  writing  to  be  a  natural  or 
lictitious  hand?"  His  science,  his  know- 
ledge, his  habit,  all  entitled  him  to  say,  I 
am  confident  it  is  a  feigned  hand.  To  that 
the  Court  held  there  was  no  objection ; 
and  so  far  as  that  went,  there  was  no  reason 
for  rejecting  that  evidence. 

Then  came  the  next  and  important  point. 
It  was  said  to  him— "Now  look  at  this 
paper,  and  tell  me  whether  the  same  hand 
wrote  both  ?"  The  witness  said  "  I  never 
saw  him  write  in  my  life.  I  collect  all  my 
knowledge  of  his  being  the  author  of  this 
paper,  by  comparing  the  same  hand  with 
that  which  other  witnesses  have  proved  to 
be  a  natural  hand :  by  looking  at  the  two, 
I  draw  my  conclusion."  The  Court  held 
this  to  be  directly  and  completely  a  com- 
parison of  hand,  and  rejected  the  evidence. 

In  Bagleton  v.  Kin^tnn,  8  Ves.  175, 
Lord  Eldon  states  the  law  very  clearly. 
"  When  I  first  came  into  the  profession,  the 
rule  as  to  hand-writing  in  Westminster 
HaU  in  all  the  Courts  was  this  :  you  called 
a  witness,  and  asked  whether  he  had  ever 
seen  the  party  write.  If  he  said  he  had, 
whether  more  or  less  frequently,  if  ever, 
that  was  enough  to  introduce  the  subse- 
quent question,  whether  he  beheved  the 
paper  to  be  his  hand-writing.  If  he  an- 
swered, that  he  believed  it  to  be  so,  that 
was  evidence  to  go  to  the  jury.  If  he  re- 
fused to  answer  to  his  belief,  he  was  pressed, 
perhaps  too  much,  to  form  a  belief;  but  if 
he  would  not  go  the  length  of  belief,  his 
evidence  went  for  nothing.  Or  you  might 
ask  a  witness,  who  had  not  seen  him  write 
for  a  length  of  time,  if  you  could  not  get  a 
witness  of  a  subsequent  date.  You  might 
caU  one,  who  had  not  seen  him  write  for 
twenty  years  ;  and  if  he  said  he  beheved  it 
was  the  hand-writing  of  the  person,  that 
evidence  might  go  to  the  jury  ;  but  to  be 
affected  by  all  the  rest  of  the  evidence,  as 
it  is  the  nature  of  all  evidence  to  be  more 
or  less  convincing.     In  Home  Tookc's  case, 


at  the  Old  Bailey,  his  hand  was  proved  only 
by  Woodfali,  who  had  not  seen  him  write 
for  a  great  length  of  time.  But  that  vent 
only  to  the  character  of  the  evidence.  This 
rule  was  laid  down  with  so  much  cleamesg, 
that  till  very  lately,  I  never  heard  of  evi- 
dence in  Westminster  Hall  of  comparison 
of  hand-writing  by  those,  who  hadneT^ 
seen  the  party  write ;  thoogh  such  evidence 
has  been  frequently  received  in  the  Eccl^ 
siastical  Court." 

And  his  Lordship  added : — "  A  nngolar 
circumstance  applicable  to  this  point,  hap- 
pened to  me.  A  deed  was  tried  in  West- 
minster Hall,  stated  to  haye  been  executed 
under  circumstances,  throwing  a  good  deal 
of  blot  upon  the  persons  who  had  obtained 
it.  The  solicitor,  who  was  a  very  respect- 
able man,  said,  he  felt  satisfaction,  that 
there  were  respectable  witnesses.  One  was 
the  town  clerk  of  Newcastle,  and  I  was  the 
other.  I  (said  Lord  Eldon)  could  under- 
take to  a  certainty,  that  the  signature  vas 
not  mine,  having  never  attested  a  deed  in 
my  life.  He  looked  back  to  my  pleadings 
and  was  sure  it  was  my  signature,  and  if  I 
had  been  dead,  would  have  sworn  to  it  con- 
scientiously. Suppose  I  had  been  ont  of 
the  kingdom,  and  had  come  into  West- 
minster Hall  during  the  trial,  and  had  poa- 
tively  sworn,  that  I  never  attested  a  deed 
in  my  life,  would  it  not  have  been  co^lp^ 
tent  to  the  jury  or  the  witness  to  say,  that 
it  was  a  mistake  ?  That  instance  prore;, 
that  testimony  of  hand-writing  mnst  be 
open  to  the  consideration  of  circomatances 
at  common  law." 

See  also,  the  case  of  Wade  v.  Brougktet, 
3  Ves.  &  B.  172. 


PARLIAMENTARY  NOTICES, 


SIR  EDWARD  SUGDfiN. 

Sir  Edward  Sugden,  with  great  talents 
and  character,  and  with  a  sincere  desire 
(as  we  believe)  to  do  right,  has  the  art  of 
putting  himself  constantly  in  the  vrong. 
It  was  stated  in  the  House  of  Commons, 
by  Sir  Robert  Peel,  that  he  had  been  ^ 
pointed  Lord  Chancellor  of  Ireland;  and 
yet,  nearly  a  week  after,  he  comes  dovn  to 
the  House  and  takes  his  seat  on  the  Trea- 
sury Bench  as  if  nothing  had  happened. 
Now  we  are  quite  sure  he  did  not  intend 
to  do  anything  wrong  by  this,  neTerth^ 
less,  to  say  the  least,  it  was  not  in  good 
taste.  It  may  be  quite  true,  that  Itp^^J 
he  was  not  in  possession  of  the  office ;  but 
no  one  knows  better  than  himself,  that 
what  is  intended  to  be  done,  is,  in  equity, 
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considered  as  done,  and  that  his  pre- 
sence in  the  House,  without  expressing  his 
dissent  from  the  previous  statement  of  Sir 
Robert  Peel,  yirtually  ratified  his  appoint- 
ment, and  that  the  mere  ceremony  of  kiss- 
ing hands  vas  not  necessary  to  disqualify 
him  from  continuing  to  hold  his  seat. 

CHANCERY  BILL. 

Sy  a  technical  blunder  the  Chancery  Bill 
bos  had  to  begin  afresh  in  the  House  of 
Commons;  but  there  seems  no  reason  to 
doubt  its  passing  in  the  present  Session 
unaltered.  Rumour  is  busy  as  to  the  new 
Judges,  and  we  have  heard  seyeral  names 
mentioned;  but  it  is  useless  giving  cur- 
rency to  what  is  at  present  of  no  value 
whatever.  We  believe,  however,  that  they 
will  be  selected  from  the  leaders  of  the 
Chancery  Bar.  We  understand  that  two 
new  Courts  will  be  forthwith  built  for  the 
acoommodatioa  of  the  new  Judges. 


CGNSOLIOATION  AND  AMENDMENT 
OF  THE  LAW  OF  ATTORNEYS. 

{  Continued //vm  p.  408.  ] 

Wx  stated  in  our  last  number  (p.  408  ante), 
the  effect  of  the  proposed  alterations  in  the 
law.  so  ftir  as  relates  to  the  qutthfication  of 
attorneys,  their  articles,  service,  examina- 
tion, admission,  &c.  We  proceed  now  to 
notice  the  other  alterations. 
As  to  the  Heuriciione  on  Practitioners. 
1 .  The  former  enactments,  which  limited 
applications  to  twelve  months,  for  striking 
attorneys  off  the  roll  for  defect  of  service  is 
now  amended  by  adding  a  proviso  against 
fraud.      2.  Attorneys  in  prison  were  re- 


stricted from  prosecuting  actions  :  they  are 
now  to  be  restrained  from  prosecuting  or 
defending  actions.  3.  By  the  former  acts 
attorneys  were  Hable  to  pecuniary  penalties 
for  allowing  unqualified  persons  to  practise 
in  their  names.  Such  mal*practice  is  now 
to  be  deemed  a  contempt  of  Court  in  both 
parties,  and  punishable  accordingly  (by  fine 
and  imprisonment). 

As  to  the  Law  of  Costs  : 

1.  After  the  expiration  of  a  month  from 
the  delivery  of  the  bill,  a  taxation  is  to  be 
ordered  on  such  conditions  as  the  judge 
may  direct.  2.  llie  certificate  of  taxation 
is  to  be  final,  and  judgment  entered.  3.  A 
taxation  may  also  take  place  of  bills  which 
have  been  paid,  provided  the  application  be 
made  within  twelve  months.  4.  Attorneys 
and  solicitors  are  to  be  at  liberty  to  take 
security  for  future  costs,  not  only  from  theic 
clients,  but  third  persons  ;  thus  abrogating 
the  law  of  maintenance.  5.  On  the  other 
hand,  the  Courts,  in  their  discretion,  may 
direct  costs  to  be  set  off  between  the  par- 
ties, notwithstanding  the  lien  of  the  at- 
torney« 

In  the  exceptions  to  the  operation  of  the 
act,  provision  is  made  for  persons  whose 
periods  of  service  have  expired  before  the 
passing  of  l^e  act,  and  for  government  soli- 
citors, clerks  in  court,  &c.  The  jiresent 
practitioners  in  the  county  palatine  Courts 
are  also  excepted ;  but  the  future  attorneys 
of  these  Courts  must  be  examined  and  ad- 
mitted in  the  superior  Courts. 

An  important  authority  is  given  to  the 
judges  to  authorize  attorneys  and  solicitors 
in  London,  as  well  as  the  country,  to  Ad- 
minister  Oaths, 

The  following  are  the  schedules  to  the 
act;— 


THE  FIRST  SCHBDULB 


Containing  a  Description  ^f.the  Acts  and  parts  ef  Acts  repealed  by  this  Act, 


Date  of  Act  and  Title. 
15  Edw.  2,  c.  1. — An  act  concerniDg  the  acknowledgment  of  fines  and 
admitting  attorneys. 

4  Hen.  4i  c.  18. — An  act  for  regulating  attorneys. 

4  Heo.  4,  e.  19. — An  ac-t  for  providing  that  no  officer  of  a  lord  of  a 

franchise  shall  be  attorney  within  the  same. 
1  Hen.  5g  c.  4. — An  act  as  to  sheriflis,  bailifiis,  &c. 


IS  Hen.  6,  c.  9.— An  act  touching  filing  warrants  of  attorney. 


Extent  of  Repeal, 

So  much  as  relates  to 
regulating  the  admis- 
sion of  attorneys. 

The  whole. 

The  whole. 

So  much  as  provides 
that  no  undersheriff 
shall  be  attorney  in 
the  King's  Courts, 
during  the  lime  he 
is  in  office. 

The  whole. 
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Date  of  Act^  and  Tttie. 

33  Hen.  6,  c.  7* — Aii  net  for  regulating  the  namber  of  attorneys  in 
Norfolk,  Suffolk,  and  Norwick. 

32  Hen.  8,  c.  30.— An  act  concerning  mispleading  jeofails  and  at- 
torney. 

18  Eliz.  c.  14,  s.  3.— An  act  for  reformation  of  jeofails. 


3  James  1,  c.  7- — An  act  to  reform  the  multitudes  and  misdemeanors 

of  attorneys  and  solicitors  at  law,  and  to  avoid  unnecessary  suits 
and  cliarges  in  law. 

4  &  5  Ann.  c.  16. — An  act  for  the  amendment  of  the  law,  and  the 

better  advancement  of  justice. 

2  Geo.  2,  c.  23. — ^An  act  for  the  better  regulation  of  attorneys  and 
solicitors. 

5  Geo.  2,  c.  Id.— An  act  for  the  further  qualification  of  justices  of  the 

peace. 


6  Geo.  2,  c.  27* — An  act  to  explain  and  amend  an  act  made  in  the 
second  year  of  his  present  Majesty's  reign,  intituled  ''  An  act 
for  the  better  regulation  of  attorneys  and  solicitors.'' 

12  Geo.  2,  c.  13.— An  act  for  continuing  an  act  made  iu  the  eighth 
year  of  her  late  Majesty  Queen  Anne  to  regulate  the  price  and 
assize  of  bread,  and  for  continuing,  explaining,  and  amending 
the  act  made  in  the  second  year  of  the  reign  of  his  present  Majesty 
for  the  better  regulation  of  attorneys  ana  solicitors. 

22  Geo.  2,  c.  46. — An  act  to  continue  several  laws  for  preventing  ex- 
actions of  the  occupiers  of  locks  and  wears  upon  the  river  Thames 
westward,  and  for  ascertaining  the  rates  of  water  carriage  upon 
the  said  river ;  and  for  continuing,  explaimng,  and  amending  the 
several  laws  for  the  better  regulation  of  attorneys  and  solicitors; 
and  for  the  regulating  the  prce  and  assize  of  bread ;  and  for  pre- 
venting the  f  preading  of  the  distemper  amongst  horned  cattle ; 
and  also  for  making  mrther  regulations  with  respect  to  attorneys 
and  solicitors,  and  further  preventing  the  spreading  of  the  dis- 
temper amongst  horned  cattle ;  and  for  the  more  frequent  return 
of  writs  in  the  counties  palatine  of  Chester  and  Lancaster ;  and 
for  ascertaining  the  method  of  levying  writs  of  execution  against 
the  inhabitants  cf  hundreds ;  and  for  allowing  Quakers  to  make 
affirmations  where  an  oath  is  or  shall  be  required. 

^3  Geo.  2,  c.  26. — An  act  to  continue  several  laws  for  the  better  re- 
gulation of  pilots,  for  the  conducting  of  ships  and  vessels  from 
Dover,  Deal,  and  Isle  of  Tlianet,  up  the  River  Thames  and  Med- 
way,  and  for  permitting  rum  and  spirits  of  the  British  sugar 
plantations  to  be  land^  before  the  duties  of  excise  are  paid 
thereon,  and  to  continue  and  amend  an  act  for  %\t  preventing 
frauds  in  the  admeasurement  of  coals  in  the  city  ana  liberty  of 
Westminster,  and  several  parishes  near  unto,  and  to  continue 
several  laws  for  preventing  exactions  of  occopiera  of  locks  and 
wears  upon  the  river  Thames,  westward,  and  for  ascertaining  the 
rates  of  water  carriage  upon  the  said  river,  and  for  the  better  re- 
gulating  and  government  of  seamen  in  the  merchant  service;  and 
also  to  amena  so  much  of  an  act  made  in  the  first  year  of  the 
reign  of  king  George  the  First,  as  relates  to  the  better  preserva- 
tion of  salmon  in  the  river  Ribble ;  and  to  regulate  fees  in  trials 
at  assizes  in  nisi  prius  upon  records  issuing  out  of  the  office  of 
Fleas  of  the  Court  of  Exchequer;  and  for  the  apprehending  of 
persons  in  any  county  or  place  upon  warrants  granted  by  justices 
of  the  peace  in  any  county  or  place ;  and  to  repeal  so  much  of 
an  act  made  in  the  twelfth  year  of  the  reign  bi  king  Charles  the 
Second,  as  relates  to  the  time  during  which  the  office  of  the 
excise  is  to  be  kept  open  each  day,  and  to  appoint  for  how  long 
time  the  same  shall  be  kept  open  upon  each  day  for  the  future, 
and  to  prevent  the  ^stealing  and  destroying  of  turnips ;  and  to 
amend  an  act  made  in  the  second  year  of  his  present  Miyesty,  for 
the  better  regulation  of  attorneys  and  solicitors. 


EmtenioflU^. 
The  whole. 

So  much  as  relates  to 

entering  warrants  of 

attorney. 
So  much  as  rdates  to 

filing  wtrrants  of  aU 

tomey. 
The  whole. 


So  much  as  relates  to 
filing  warrants  of  at- 
tomey. 

The  whole. 

So  mueh  as  ejcclodcs 
attorneys  and  solici- 
tors from  actiDg  as 
justices  of  the  peace. 

The  whole. 


So  much  as  relates  to 
attprneya  and  aolict- 
tors. 


So  much  as  relates  to 
attorneys  and  solid* 
tors. 


So  much  as  relates  to 
attorneys  and  solici- 
tors. 
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Date  of  Act,  and  Title. 
30  Geo.  2,  c.  3. — ^An  act  for  granting  an  aid  to  his  Majesty  by  a  land- 
tax. 


30  Geo.  3,  c.  19. — ^An  act  for  granting  to  his  Majesty  several  rates 
and  duties  upon  indentures,  leases,  bonds,  and  other  deeds,  and 
upon  newspapers,  advertisements,  and  almanacks,  and  upon 
licenses  for  retailing  wine,  and  upon  coals  exported  to  foreign 
parts ;  and  for  applying  from  a  certain  Ume  the  sums  of  money 
arising  from  the  surplus  of  the  duties  on  licenses  for  retailing 
spirituous  liquors  ;  and  for  raising  the  sum  of  three  millions  by 
annuities  to  be  charged  on  the  said  rates,  duties,  and  sums  of 
money;  and  for  maScing  perpetual  an  act  made  in  the  second 
year  of  the  reign  of  his  present  Majesty,  intituled  "  an  act  for  the 
better  regulation  of  attorneys  and  solicitors,  and  for  enlarging  the 
time  for  filinsf  affidavits  of  the  execution  of  contracts  of  clerks  to 
attorneys  and  solicitors ;  and  also  the  time  for  payment  of  the 
duties  omitted  to  be  paid  for  the  indentures  and  contracts  of 
clerks  and  apprentices. 


34  Geo.  3,  c.  14.— An  act  for  granting  to  his  Majesty  certain  stamp 


Ejptent  of  Repeal. 

So  much  as  relates  to 
an  attorney  or  solici- 
tor acting  as  com- 
missioner of  land- tax . 

So  mudi  as  enacts  that 
the  said  act  made  in 
the  second  year  of 
his  said  Majesty's 
reign,  intituled  ''an 
act  for  the  better  re- 
gulation of  attorneys 
and  solieitors,  should 
be  continued  and 
made  perpetual. 


So  much  as  enacts  that 
no  person  shall  be 
admitted  as  an  attor- 
ney or  solicitor  unless 
the  indenture  therein 
mentionedbe  inroUed 
with  an  affidavit,  as 
therein     mentioned. 


duties  on  indentures  of  cleriiship  to  solicitors  and  attorneys  in  any  /      .S!uL   „\„    ,«««fi»- . 

that  if  any  person  not 
admitted  as  therein 
mentioned  shall  take 
any  proceedings  as 
therein  mentioned,  he 
shall  forfeit  100/. 
\  So  much  as  renders 
every  person  admit- 
ted in  any  of  the 
Courts  therein  men- 
tioned or  referred  to, 
who  shall  neglect  for 
one  whole  year  to 
obtun  such  certifi- 
cate as  therein  men- 
tioned, incapable  of 
practising ;  and  di- 
rects that  the  admis- 
sion of  such  person 
in  any  of  the  Courts 
shall  be  null  and  void. 
The  whole. 


37  Geo.  3,  c.  90.— An  act  for  granting  to  his  Majesty  certun  stamp 
duties  on  the  several  matters  therein  mentioned,  and  for  better 
securing  the  duties  on  certificates  to  be  taken  out  by  solicitors, 
attorneys,  and  others. 


1  &  2  Geo.  4,  c.  48.— An  act  to  amend  the  several  acts  for  the  regula- 
tion of  attorneys  and  solicitors. 

3  Geo.  4,  c.  16.— An  act  to  amend  an  act  made  in  the  last  session  of 
parliament,  for  amending  the  several  acts  for  the  regulation  of 
attomirs  and  solicitors. 

1  &  2  W.  4,  c.  56. — An  act  to  establish  a  court  of  bankruptcy. 


5  &  6  W.4,  c.  11. — An  act  to  indemnify  such  persons  in  the  United 
Kingdom,  as  have  omitted  to  qualify  themselves  for  office  and 
employments,  and  for  extending  the  time  limited  for  those  pur- 
poses respectively,  until  the  25th  dav  of  March,  1336;  to  permit 
such  persons  in  Great  Britain  as  have  omitted  to  make  and  file 
affidavits  of  the  execution  of  indentures  of  clerks  to  attorneys 
and  solicitors,  to  make  and  file  the  same,  on  or  before  the  first  dav 
ofUilary  Term,  1836,  and  to  allow  persons  to  make  and  file  such 


The  whole. 


So  much  as  relates  to 
the  admission  and 
practising  of  attor- 
neys and  solicittors 
in  the  said  Court. 

So  much  as  relates  to 
the  service  of  any 
clerk,  and  his  admis- 
sion and  inrolment 
as  an  attorney  or  so- 
licitor, or  as  to  stri- 
king any  person  oflf 
the  rQll. 


Digitized  by 


Ljoogle 


426      Consolidation,  SfC,  o/ihe  Law  of  Attorneys. — Points  of  Common  Lam  Practice. 


Date  nf  Act,  and  Title. 
affidavits,  although  the  persons  whom  they  served,  shall  have 
neglected  to  take  out  their  annual  certificates. 

6  &  7  W.  4,  c.  7. — An  act  to  indemnify  such  persons  in  the  United 
Kingdom,  as  have  omitted  to  qualify  themseUes  for  offices  and 
em^oymeots,  and  for  extending  the  time  limited  for  those  pur- 
poses respectively,  until  the  25th  day  of  March,  1837,  to  permit 
such  persons  in  Great  Britain,  as  have  omitted  to  make  and  file 
affidavits  of  the  execution  of  indentures  of  clerks  to  attorneys  and 
solicitors  to  make  and  file  the  same  on  or  before  the  first  day  of 
Hilary  Term,  1837,  and  to  allow  persons  to  make  and  file  such 
affidavits,  although  the  persons  whom  they  served  shall  have 
neglected  to  take  gut  their  annual  certificates. 

1  Vict.c.  16. — An  act  for  amending  the  several  acts  for  the  regula- 
tion of  attorneys  and  solicitors. 

1  &  2  Vict.  c.  46 — ^An  act  to  extend  the  jurisdiction  of  the  Superior 
Courts  of  Common  Law,  to  amend  chapter  66  of  the  firiit  year 
of  her  present  Majesty's  reign,  for  regulating  the  admission  of 
attorneys,  and  to  provide  fur  the  taking  of  special  bail  in  the 
absence  of  the  judges. 


Extent  of  Repeal. 


So  much  as  relates  to 
striking  any  attorney 
or  solicitor  off  the 
rdl. 


The  whole. 

So  much  as  relates  to 
the  admission  and 
practising  of  attor- 
neys  and  solicitors. 


THE  SECOND  SCHEDULE. 


On  filing  every  affidavit  of  the  due 
execution  of  article?  of  clerkship  or 
assignment,  and  for  entcfring  such  affi 
davit  and  making  the  indorsements  re- 
quired by  the  act 

On  leaving  articles  of  clerkship  and 
assignments  for  inspection  and  enquiry 
as  to  due  service  previous  to  examina- 
tion    • 

On  the  examination  into  the  fitness 
and  capacity  of  the  clerk,  and  the  cer- 
tificate thereof   2 

For  search  for  and  delivery  of  the 
affidavit  of  the  execution  of  articles  of 


£  s.d. 


0    6  0 


0  10  0 


2  0 


clerkshipora88ignment,to  be  produced  £  s.  d. 
to  the  Court  or  Judge  on  applying  for 

admission 0    2  6 

For  the  fiat  for  admission  of  the 

Master  of  the  Rolls  or  a  Judge 1     16 

For  the  oath 0     10 

On  signing  the  roll  .0    6  0 

For  the  certificate  of  inrolmeut ....  0  100 
For  making  and  keeping  an  alpha- 
betical roll  or  book  of  attorneys  and 
solicitors,  and  entering  an  attorney  or 
solicitor's  annual  declaration  of  his 
residence,  and  the  Court  and  term  of 
which  he  was  admitted,  and  for  a  cer- 
tificate thereof   0    26 


rOINTS  IN  COMMON  LAW  PRAC- 
TICE, BY  QUESTION  AND  AN- 
SWER. 

No.  IX. 

ARBITRATIONS  (sce  396,  ante). 
166.  On  a  reference  to  two  or  more  arbitrators, 
the  witnesses  must  be  examined  by  nil  the 
arbitrators,  unless  there  is  an  express  autho- 
rity for  one  arbitrator  to  proceed  alone,  or  the 
parties  consent  thereto.    Lush's  Prac.  859. 

157.  An  award  will  be  set  aside  where  one  of 
the  arbiUators,  a  merchant,  left  a  question 
of  law  to  be  decided  by  his  co-arbitrator,  a 
lawyer,  although  both  signed  the  award.   16. 

158.  If  the  submission  empowers  the  arbitra- 
tors,  in  case  of  disagreement,  to  appoint  an 
umpire,  and  they  determine  the  appointment 
by  lot,  unless  by  the  consent  of  the  parties 
expressed  beforehand,  or  by  their  assent 
afterwards,  the  appointment  will  be  void. 
Ite  I'unno,  6  B.  &  Ad.  288 ;  Re  Greenwood. 
I  P.  &  D.  461 ;  Re  Hod$on,  1  W.  W.  &  H. 
540;  Jamies'tn  v.  Binm,  4  Ad.  &  £1.  445. 

159.  The  arbitrator  cannot  proceed  in  the  ab- 
sence of  either  party,  or  his  attorney,  unless 
the  submission  empowers  him  so  to  do,  and 
he  should  give  both  parties  notice  of  the 


time  and  place  at  which  he  intends  to  pro- 
ceed. Anon.  1  Salk.  7\.  But  by  the  stat 
3  &  4  W.  4,  c.  42,  an  arbitrator  may  proceed, 
in  the  absence  of  a  party  who  has  revoked; 
but  notwithstanding  such  revocation,  snch 
party  must  have  notice  of  the  time  and  place 
of  proceeding.  Re  Kyle,  2  Jur.  178. 
160.  In  order  to  enforce  the  attendance  of 
witnesses,  the  3  &  4  W.  4,  c.  42.  8.40,  enacts 
that  when  any  reference  shall  have  been 
made,  it  shall  be  lawful  for  the  Cooxt,  or 
for  any  Judge,  by  rule  or  order,  to  ccmiiiiaad 
the  attendance  and  examination  of  any  per- 
son to  be  named,  or  the  production  of  iny 
documents  to  be  mentioned  in  su^  rule  or 
order;  and  the  disobedience  to  any  sock 
rule  or  order  shall  be  deemed  a  contempt  ef 
Court,  if  in  addition  to  the  service  of  soch 
rule  or  order,  an  appointment  of  the  time 
and  place  of  attenaance,  signed  by  one  at 
least  of  the  arbitrators,  or  by  the  umpire, 
shall  be  served  either  together  ivith,  or  after 
the  service  of  such  rule  or  order :  provided, 
that  every  person,  whose  attendance  shaU  be 
so  required,  shall  be  entitled  to  the  like 
conduct  money,  and  payment  of  expenses 
and  for  loss  of  time,  as  for  and  upon  at- 
tendance  at  any  trial;  provided  ako,  that 
no  person  shall  be  compelled  to  produce, 
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under  any  such  nile  or  order,  any  writln;^  or 
other  document  that  he  would  not  be  com- 
pelled to  produce  at  a  trial,  or  to  attend  at 
more  than  two  consecutive  days,  to  be  named 
la  such  order. 

161.  The  award  must  be  made  within  the  time 
limited  by  the  submission,  or  the  enlarged 
time,  as  the  case  n^av  be.  M*/4rthur  v. 
StocAen,  2  Ring  N.  C.*65l. 

162.  Any  alteration  made  in  an  award,  even  to 
correct  a  mistake,  (see  ff^arti  v.  Dean,  3  B. 
&  Ad.  243)  will  render  it  void. 

1 63.  Where  the  arbitrator  has  power  to  enlarge 
the  time,  he  must  exercise  it  before  the  time 
is  out.  In  this,  as  in  every  other  respect, 
the  authoritv  given  must  be  strictly  pursued. 
Mason  V.  ff^aiih,  10  B.  &  C.  107';  JReidY. 
Frpatt,  I  M,8lS.  I. 

164.  No  particular  form  of  words  is  necessary 
in  enlarging  the  time.  Where  the  arbitra- 
tor, having  power  himself  to  enlarge  the 
time,  insteaa  of  writing  "\  enlarge,"  &c. 
wrote  a  direction  thst  a  rule  of  Court  should 
be  applied  for  to  enlarge  till  a  given  day, 
the  Court  held  it  sufficient.  Hullelt  v.  Bat- 
Utt,  5  M.  &  W.  28. 

165.  The  consent  of  the  parties,  whether  ex- 
pressed in  words,  or  by  their  attendance, 
waives  the  want  of  a  formal  enlargement, 
and  amount  in  effect  to  a  new  submission. 
Benteeil  v.  Hina^man,  3  D  P.  C.  600;  Z>^- 
g-eit  V.  f7ii%,  6  Bing.  255  ;  Hallett  v.  Hal- 
iett,  7  D.  P.  399.  So  that  the  award  afttr- 
^vards  made,  will  not  be  invalid  on  this 
account ;  but  the  Court  will  not  enforce  it 
by  attachment  in  any  case  where  it  is  not 
strictly  in  pursuance  of  the  submission. 
Read  V.  Dution,  2  M.  &  W.  69, 

166.  A  party  entitled  to  costs  under  an  award 
cannot  proceed  to  tax  such  costs,  until  after 
the  time  when  a  motion  may  be  made  to  set 
aside  the  award.  HohdeU  v.  Miller,  2  Scott, 
N.  S.  163. 

167.  An  arbitrator  having  awarded  costs  to  be 
paid  on  a  dav  prior  to  the  time  for  applying 
to  set  aside  the  award,  this  was  held  not  to 
be  a  good  ground  for  impeaching  the  award. 
Hof»m  V.  Miller,  2  Sc»tt,  N.  S.  166. 

168.  When  the  time  for  making  an  award  is 
enlarged  for  three  months  from  the  date  of 
the  enlargement,  the  day  on  which  the  award 
was  to  be  made,  is  not  to  be  reckoned.  In 
re  Higham  and  Jtsiop,  9  Dowl.  203. 

169.  An  officer  of  the  Court  may  refuse  to 
draw  up  a  rule  for  an  attachment  for  non* 
performance  of  an  award,  where  the  award 
18  not  properly  stamped.  Hill  v.  Slocombe, 
9  Dowl.  339;  21  L.  O.  287. 

170.  The  certificate  of  an  arbitrator  appointed 
by  an  order  of  Nisi  Prius  is  deemed  of  the 
same  effect  as  an  award,  and  cannot  be  set 
a«ide  on  the  ground  of  a  mistake  on  the  ef- 
fect of  evidence.  Price  v.  Price,  21  L.  O. 
223 ;  9  Dowl.  334. 


SUPERIOR  COURTS. 

VENDOR    AND    PURCHASER. — SPECIFIC    PER- 

FORMANCB.— PARTIES   TO    CONVEYANCE. 

ANNUITIES  CHARGED  ON  LAND. 

frhere  lands  are  devised,  subject  to  a  /reneral 
charge  for  fmtfment  of  debts,  and  also  sub* 
ject  to  annuiites,  a  purchaser  cannot  require 
the  concurrence  of  the  annuitants,  nor  any 
releatefrom  them. 
j4nd  If  a  purchaser  insist  upon  such  concur' 
reuce  or  release,  his  so  doing  wilt  be  deemed 
an  objection  to  title,  and  not  a  question  of 
conveyance.     If  a  vendor  reserve  to  himself 
the  right  of  putting  an  end  to  the  contract 
i etwee n  hm  and  a  purchaser,  if  objections 
to  the  title  are   made  and  not  removed 
within  a  certain  time,  he  can  avail  hitnsrlf 
of  such  condition,  at  the  expiration  of  the 
time  limited,  by  giving  notice  to  the  pur- 
chaser of  his  intention  to  put  an  end  to  the 
contract;  but  he  must  act  bond  fide. 
The  bill  in  this  case,  which  was  argued  on 
the  i2ih  and  13th  of  March  last,  was  tiled  fur 
the  specific  performance  of  a  contract  entered 
into  by  the  defendant  with  the  plaintiff*,  for  the 
sale  to  him  of  an  eiUte  adioining  Richmond 
Park  in  Surrey,  formerly  belonging  to  the  late 
Accountant  General,  the  brother  of  the  defen- 
dant, by  whose  wilLit  was  devised,  together  with 
the  other  property  of  the  testator,  to  the  de* 
fendant,  subject  to  the  debts  of  the  testator, 
and  also  to  certain  trades  and  annuities  given 
by  the  will,  of  which  the  defendant  was  ap- 
pointed sole  executor.    The  estate  was  put  up 
to  sale  by  auction  by  the  defendant,  and  pur- 
chased by  the  plaintiff*,  in  the  month  of  July, 
1839.  pursuant  to  certain  conditions,  of  which 
the  6tb  and  6th  were  the  only  important  onea 
with  reference  to  the  present  questions.    By 
the  former  of  these  it  was  stipulated,  that  aU 
objections  to  the  title  should  be  taken  by  the 

Surchaser  within  twenty-eight  days  after  the 
elivery  of  the  abstract;  and  if  any  such  ob- 
jections were  made,  and  not  removed  within 
fourteen  days  after  the  expiration  of  the  twenty- 
eight  davs,  that  then,  or  at  any  time  thereafter, 
the  vendor  should  be  at  liberty  (by  notice  in 
writing  to  be  delivered  to  the  purchaser  or  his 
solicitor)  to  put  an  end  to  the  contract,  and  in 
such  case  the  vendor  should,  within  one  week 
after  the  delivery  of  such  notice,  repay  to  any 
purchaser  his  deposit  money,  with  interest  at 
the  rate  of  4  per  cent,  per  annum,  together 
with  the  auction  duty  paid  by  such  purchaser, 
but  without  costs.  And  by  the  latter  of  such 
conditions,  it  was  stipulated  that  the  vendor 
should  make  and  execute,  and  procure  to  be 
made  and  executed  by  all  proper  parties,  all 
deeds  of  conveyance,  surrenders,  and  other 
deeds  which  might  be  necessary  or  usual,  for 
vesting  the  premises  in  anv  purchaser. 

After  the  abstract  was  delivered,  several  re- 
quisitions were  made  upon  the  title  by  the 
plaintiff's  solicitor,  but  they  were  all  eventually 
Sdiisfactorily  answered  except  one,  by  which 
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the  plaintiff's  solicitor  required  that  the  an- < 
uuitants,  whose  annuities  were  charged  upon 
the  testator's  property,  should  either  concur 
in  the  conveyance  to  the  plaintiff,  or  release 
the  estate  from  their  annuities,  the  purchaser's 
solicitor  contending,  principally  on  the  autho- 
rity of  Sir  Edward  angden,  in  bis  work  of 
Vendors  and  Purchasers,^  that  annuities  must 
be  considered  as  subsisting  charges,  and  that 
lands  devised,  subject  to  them,  would  be  liable 
to  their  payment  in  the  hands  of  a  purchaser, 
unless  properly  exonerated,  llie  defendant 
refused  to  comply  with  tfjis  requisition,  and 
gave  notice  to  the  plaintiff  of  his  having  an- 
nulled the  contract,  pursuant  to  the  5th  con- 
dition, and  tendered  to  the  plaintiff  the  amount 
paid  by  him  for  deposit  and  interest,  where- 
upon the  plaintiff  filed  his  present  bill. 

Pemberton,  T\irner,  and  S.  Miller,  for  the 
plaintiff,  contended  that  it  was  absolutely  es- 
sential to  the  plaintiff's  title  that  the  annuitants 
should  join  in  the  convejrance  or  release,  for 
although  it  might  be  conceded  that  where  there 
was  a  general  charge  for  payment  of  debts,  and 
legacies  were  subsequently  given,  a  purchaser 
was  not  bound  to  see  to  the  application  of  his 
purchase  money,  yet  with  regard  to  annuities, 
the  case  was  altogether  different,  for  they  were 
held  to  be  contiuuiog  and  subsisting  charges. 
The  principles  upon  which  the  distinction  was 
founded  were  easily  to  be  recognized,  for  a 
lef^atee  n^ight  insist  upon  having  his  legacy 
paid  or  secured  at  the  expiration  of  a  twelve- 
month from  the  testators  death ;  but  an  an- 
nuitant had  no  such  power,  and,  if  the  defen- 
dant's doctrine  were  supported,  would  be 
wholly  at  the  mercy  of  the  executor.  It 
was  frequently  the  practice  for  a  man  who 
%vas  possessed  of  landed  property,  and  had 
several  daughters,  to  leave  his  estate  to  bis  son 
or  ions,  subject  to  annuities  to  the  daughters ; 
but  if  a  general  charge  for  payment  of  debts 
were  sufficient  to  authorize  an  executor  to  seU 
at  any  time  without  reference  to  the  annuities, 
any  son  who  happened  to  be  appointed  exe- 
cutor, would  have  the  power  of  totally  destroy- 
ing hia  sisters'  fortunes.  Elliott  v.  Merryman, 
Barnard,  78;  Bonney  y.  Ridgard^  1  Cox,  145; 
Shaw  V.  Borrer,  1  Keen,  569 ;  H^ynn  v.  /STi/- 
liams,  5  Ves.  130 ;  Omerod  v.  Hardman,  5  Ves. 
722 ;  Sugd.  Vend.  &Purch. 9th  ed.  v.  2,  p.  39. 
It  was  not,  however,  necessary  to  enter  into 
the  general  question,  for  the  defendant  by  his 
answer  had  admitted  that  the  estate  was  not 
sold  for  the  payment  of  debts,  and  that  all  the 
debts  of  the  testator  had  been  duly  paid,  which 
was  tantamount  to  an  express  notice  to  the 
purchaser  of  the  annuities,  lieing  the  only 
charges  upon  the  property.  Joknton  v.  A>n« 
nett,  6  Sim.  384,  and  3  Myl.  &  K.  631 ;  ff'at- 
kins  V.  Cheek,  2  Sim.  &  St.  199 ;  Eland  v. 
Eland,  1  Beav.  235;  Prest.  on  Abstr.  v.  2, 
p.  220;  Co.  Litt.  290(*);  Hargr.  n.  s.  14. 
But  even  if  the  Court  should  be  of  opinion 
that  the  defendant  tvas  not  bound  to  comply 
with  the  plaintiff's  requisition,  he  could  have 
no  right  to  avail  himself  of  that  one-sided  con- 

a  9th  edit.  v.  2,  p.  39. 


dition,  by  which  he  sought  to  evade  peribrm. 
ance  of  the  contract,  for  the  Courts  had  of  late 
discountenanced  such  unjust  conditions,  aod 
would  not  allow  advantage  to  be  taken  of  tiiem 
where  objections  were  fairly  taken,  imlcss  it 
conld  be  shown  that  the  vendor  was  unsi)le  &> 
remove  them.  Roberts y,  y^a//,  2  Taunt. 26S ; 
Redev,Farr,6  M.&S.  121;  Ripp'mgksll y. 
Lluyd,  2  Nev.  &  M.  464 ;  Tanne  v.  Smxik, 
Jur.  V.  4.  p.  310;  Southby  v.  HuUm,  2Mvi. 
&  Cr.  207  :  and  it  was  absolutely  necessary  for 
the  protection  of  purchasers  that  the  coostrac- 
tion  recognised  in  these  cases  should  be  sop- 
ported,  fur  otherwise  a  dishonest  vendor  might 
at  anjr  time  for  the  purpose  of  making  a  better 
bargain,  create  difficulties  for  the  purpose  of 
evading  performance  of  bis  contract.  In  H^ 
son  V.  Bell,  and  Graham  v.  Oliver,  receotly 
heard  before  his  Lordship,  a  reference  was  or- 
dered to  the  iMaster,  to  ascertain  whether  cer 
tain  necessary  parties  would  concur,  and  is 
the  defendant  stated  by  his  answer,  that  be 
sold  tlie  property  for  the  purpose  of  carrying 
into  effect  the  trusts  of  the  wUl,  he  mi^ht  rail 
upon  the  annuitants  to  concur.  Cvuleji  r. 
Heartstonre,  1  Dow.  378 ;  Costigan  v.  H^u^, 
2  Scb.  &  Lef.  160.  The  objection  also  did  not 
fall  within  the  fifth  condition,  the  law  beio^ 
that  if  a  vendor  has  a  right  to  call  upon  soo- 
ther party  to  concur,  the  objection  that  that 
party  does  not  concur,  is  simply  a  qoestioQ 
of  conveyance.  Mad.  Cb.  Pract.  2d  edit,  p. 
140;  Lewis  y.  lA^stham,  1  Mcr.  179.  As,  how- 
ever,  the  plaintiff  was  a  willing  purchaser  aod 
only  required  a  good  title,  he  would  at  ODce 
complete,  if  the  Court  should  be  of  opiaion 
that  he  might  safely  do  so  without  the  coo- 
currence  of  the  annuitants. 

L.  Wigram  and  lAtch,  for  the  defendant,  coo- 
tended  that  the  effect  of  all  the  authorities 
was  to  prove  that  there  was  no  distindjoa 
between  legacies  and  annuities,  and  this  w» 
expressly  stated  by  Lord  Eldon  in  Jestiiuf, 
HUes,  6  Ves.  654,  n.  The  strong  argument 
against  the  claim  made  by  the  plaintiff,  «» 
that  if  annuities  were  to  be  considered  as  pnor 
charges,  so  as  to  prevent  an  executor  from 
selling,  no  sale  of  land  charged  with  anouities 
could  be  completed,  except  through  the  iota'* 
vention  of  a  Court  of  Equity.  The  aDouities 
in  this  case  were  to  be  considered  as  mere  per- 
sonal charges,  for  lands  in  the  bauds  of  a 
devisee  for  payment  of  debts,  were  assets  in  the 
hands  of  such  devisee.  Messenger  v.  Andrttt 
4  Russ.  478 ;  Spackman  v.  TurnhuU,  8  Siio. 
253.  The  defendant  had  no  power  to  require 
the  annuitants  to  concur,  and  the  purcbaier 
could  not  call  upon  him  for  an  indemnity,  with- 
out an  express  stipulation  for  the  purpose. 
Jylett  V.  Ashton,  I  Myl.  &  Cr.  105.  It  wis 
clear  that  the  debts  of  the  testator  were  oot  ill 
paid  at  the  time  the  property  was  sold,  and  the 
defendant  had  therefore  an  undoubted  right  to 
sell. 

With  regard  to  the  fiJtti  condition,  which  had 
been  so  much  complained  of,  it  was  framed 
for  the  express  purpose  of  avoiding  litigatioo. 
and  when  a  purchaser  comes  to  the  Coart  (o 
ask  for  the  fulfilment  of  a  contract,  heioost  be 
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bound    bv    the    conditions  under  which    he 
purchased.     Einnd  v.  Eland,  tuprh. 

The  Masier  of  the  Rttlls,  after  referring  to 
the  fifth  and  sixth  conditions  of  sale,  to  the  re- 
quisitions on  the  title  made  by  the  plaintiOf's 
sojiritor,  and  to  the  defendant's  notice  for  an- 
nolHngr  the  contract,  thus  continued: — The 
only  question  before  the  defendant's  notice 
of  annulling  the  contract,  was,  whether  the 
concurrence  of  the  annuitants,  or  the  releases  [ 
from  them  were  necessary  to  give  a  safe  title 
to  the  purchaser.  Tlie  will  of  Mr.  Adam 
charged  the  whole  of  his  estate  with  the  pay- 
ment of  his  debts,  and  also  with  the  payment 
of  the  annaities  given  by  his  will.  It  is  said 
that  if  the  will  had  charged  the  real  estate 
with  the  payment  of  his  debts  and  pecuniary 
legacies  only,  the  purchaser  would,  in  t!ie  ab- 
sence of  special  circumstances,  have  been 
exonerated  from  any  liability  in  respect  of  the 
application  of  the  purchase  money  :  but  it  is 
said,  first,  that  there  are  special  circumstances 
tending  to  shew  that  a  sale  of  this  estate  was 
not  required  for  the  payment  of  the  debts ; 
and  secondly,  that  annuity  legacies  are  different 
from  others,  and  being  intended  to  continue 
a  charge  on  the  estate,  the  lands  must  be  liable 
in  the  hands  of  a  purchaser.  I  do  not  think 
that  there  are  in  this  case  any  special  circum* 
stances  to  take  the  case  out  of  the  common 
mlc.  The  rule  as  to  the  exoneration  of  a  pur- 
chaser from  the  liability  to  look  to  the  anpH. 
cation  of  the  purchase  money,  ^vas  statea  by 
Lord  LyndhurMt  to  be  applicable  to  the  state 
of  things  at  the  time  of  the  testator's  death, 
and  in  the  particular  arrangement  made  by  the 
executor  for  the  payment  of  the  debts,  the  time 
at  which  they  were  to  be  paid,  or  the  funds 
out  of  whieh  they  were  to  be  paid  in  the  first 
instance,  do  not  appear  to  me  to  vary  the 
effect  of  the  rule.  The  question,  therefore,  is, 
whether  the  annuity  legacies  are  subject  to 
different  considerations  from  mere  pecuniary 
legacies.  When  an  annuity  is  charged  upon 
land»  and  there  is  no  devise  for  the  payment  of 
debts,  and  no  general  charge  of  debts,  it  must 
be  deemed  that  the  land  was  intended  to  be  a 
constant  and  subsisting  security,  or  fund,  for 
the  payment  of  the  annuity  ;  but  in  the  case  of 
ElVtotts.  Merrman,$uprh,  where  an  expression 
to  til  at  effect  was  used,  it  was  not  considered, 
and  the  case  did  not  require  it  to  be  considered, 
whether  in  a  case  in  which  both  debts  and  an- 
naities were  charged,  the  land  would  be  charged 
for  the  payment  of  the  annuities  in  the  hands 
of  a  purchaser  from  the  person  whose  duty  it 
was  to  sell  for  the  payment  of  debts ;  and  the 
upinion  of  Lord  JSldon^  as  stated  in  a  note  to 
./en kins  v.  f/iles,  svprh,  is,  that  where  a  man 
by  will  charges  or  orders  an  estate  to  be  sold 
for  the  payment  of  debts  generally,  and  then 
makes  specific  dispositions,  the  purchaser  is 
not  bound  to  see  to  the  application  of  the  pur- 
chase money.  It  is  just  the  same  as  if  the 
specific  bequest  was  out  of  the  w^!.  Seeing 
no  reason  to  dissent  from  that  opinion,  and 
conceiving  that  an  annuity  legacy  charged  on 
the  estate  is,  in  the  sense  here  used,  a  specific 
disposition,  subject  to  the  payment  of  debts, 


I  do  not  think  that  the  rule  ought  to  be  de- 
parted from  by  reason  of  the  nature  of  tiie 
legacy.  The  leason  upon  which  the  rule  is 
foun(fed,  operates  precisely  in  the  same  manner 
whether  the  legacies  are  of  annuities  or  of 
sums  of  money,  and  it  would  occasion  very 
great  inconvenience  if  no  sale  of  estates  for 
payuK'Ut  of  debts  charged  thereon  could  take 
place  without  the  authority  of  a  Court  of  Equity, 
if  the  author  of  the  charge  for  i  ay.nent  of 
debts  had  elio  charged  the  estate  witii  the  pay- 
ment of  legacies  in  the  form  of  annuities.  On 
the  whole,  therefore,  it  appears  to  me,  that  in 
order  to  ensure  a  good  title,  or  to  execute  a 
valid  conveyance,  the  defendant  was  under  no 
obligation  to  procure  the  concurrence  of,  or 
obtain  the  release  of  the  annuitants  under  the 
will  of  the  testator,  whose  estate  was  the  sub- 
ject of  sale,  and  it  appearing  to  me  that  the 
defendant  had  done  all  that  it  was  incumbent 
upon  him  to  do  for  the  purpose  of  shewing  a 
good  title,  and  that  the  plaintiff  persevered  in 
requiring  something  more  which  the  defendant 
was  not  bound  to  do,  I  think  that  the  defen- 
dant did  not  unreasonably  avail  himself  of  the 
means  which  the  conditions  afforded  hiin  of 
putting  an  end  to  the  contract.  I  think  that 
the  question  was,  as  it  was  treated  by  the  par- 
ties, a  question  of  title,  and  not  a  question  of 
conveyance  only :  and  1  should  have  thought 
the  notice  to  annul  the  contract  invalid,  if.  in 
giving  it,  the  defendant  had  sought  iinpropeily 
to  escape  from  the  performance  of  his  duty, 
which,  by  the  nature  of  the  contract,  he  was 
bound  to  perform ;  but  the  case  here  is  very 
different,  being,  as  it  appears  to  me,  in  fact, 
an  attempt  on  the  part  of  the  purchaser  to 
compel  the  defendant  to  do  more  than  was  re< 

3uired  by  his  duty  under  the  contract.  As  the 
efendant  gave  hts  notice  to  annul  the  eontract, 
only  because  the  plaintiff  insisted  on  a  release 
from  the  annuities,  and  as  the  plaintiff  has  at 
the  bar  expressed  liis  desire  to  have  a  specific 
performance  of  the  contract,  even  in  the  event 
of  the  question  as  to  the  annuities  being  deter- 
mined against  him,  it  may  be  that  both  parties 
may  now  be  desirous  that  the  purchase  should 
be  completed  under  the  direction  of  theCouri» 
and  if  they  are,  there  can  be  no  objection  to 
giving  directions  for  that  purpose. 
Pa^^e  V.  ^rf^/;«.— July  30th,  1841 . 
[Tlie  principles  established  in  this  case  will 
be  found  highly  important,  for  his  Lordship 
has  determined,  first,  contrary  to  the  opinion 
of  Sir  Edward  Sugden,  as  expressed  m  the 
text  of  his  work  on  Vendors  and  Purchasers, 
(although  a  doubt  is  suggested  in  a  note  to  the 
last  edition,)  that  there  is  no  distinction  be- 
tween legacies  and  annuities  charged  on  land, 
where  there  is  a  general  charge  for  payment  of 
debts ;  secondly,  that  where  there  is  such  a 
general  charge,  a  purchaser  is  not  bound  to  see 
to  the  application  of  his  purchase  monev, 
even  although  he  may  have  notice  that  all  tie 
debti  are  paid ;  and  tnirdly,  that  a  requisition 
by  a  purchaser,  under  the  circumstances  stated 
in  the  above  case,  insisting  upon  the  concur- 
rence of  annuitants  having  specific  charges,  is 
an  objection  to  title.— Ed  J 
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[Before  the  four  Judg^es.] 


QUARTER    SESSIONS.^-JURISDICTION. 

The  27 tk  feclion  of  the  9  Geo,  4.  r.  61,  w  not 
repeated  by  the  I05M  section  o/the  5^6  ff^. 
4,  G,  76,  and,  there/ore,  the  appent  against 
the  decision  o/Boruug'h  Justices  in  re/using^ 
a  ticence  to  sell  spirits,  Sfc»,  must  stilt  oe 
made  to  the  Quarter  Sessiom  of  the  Borough, 
and  not  to  the  Recorder. 

In  this  case  a  party  had  applied  to  the  Jus- 
tices of  the  Borough  of  Reading  for  a  wine 
and  spirit  licence,  \vnich  had  been  refused.  He 
then  appealed,  not  to  the  Recorder  of  the  Bo- 
rough, but  to  the  Justices  at  the  Quarter  Ses- 
sions for  the  County.  The  Sessions  decided 
the  appeal,  subject  to  a  case  for  the  opinion  of 
this  Court  in  which  the  question  was  raised, 
whether  the  26th  section  of  the  9  Geo.  4,  c. 
61, »  was  repealed  by  the  6  &  6  W.  4,  c.  76,  s. 
105.b 

Sbr  F.  Pollock  And  Mr.  Cirrrf n^/on contended 
that  the  9  Geo.  4,  c.  61,  s.  27,  had  not  been 
repealed  by  the  105th  sec.  of  the  Municipal 
Corporation  Act 

The  Attorney  General,  Sir  fT.  Follett,  Mr. 
Tjfrwhiti,  and  Mr.  Bros,  argued  that  it  bad, 
and  that  the  only  appeal  now  allowed  was  nnder 
the  more  recent  statute. 

Lord  Denmttn,  C.  J. — ^The  question  in  this 
case  is,  whether  there  is  any  power  given  to  the 
Recorder  of  a  Borough  to  hear  appeals  against 
the  refusal  of  Borough  Justices  to  grant  licences 
within  the  Borough.  I  have  heard  the  argu- 
monts  to-day  with  some  surprise,  but  without 
feeling  any  doubt  on  the  question :  for  I  think 
it  is  impossible  that  any  legislative  provision 
can  be  clearer  than  is  that  of  the  9th  George  4 
on  this  subject — namely,  that  if  the  Borough 
Justices  should  refuse  such  license,  the  party  ag- 
grieved by  such  refusal  may  appeal  to  the  Quar- 


•  By  which  it  is  enacted,  that  "  any  person 
who  sliall  tliinl(  himself  aggrieved  by  any  act  of 
any  justice,  done  in  or  cunccrning  the  execu- 
tion of  this  act.  may  appeal  against  such  act  to 
the  next  General  or  Quarter  Sessions  of  the 
Peace,  holden  for  the  county  or  place  wherein 
the  cause  of  such  complaint  shall  have  arisen." 

b  By  which  it  is  enacted,  that  the  Recorder 
of  every  Borotigh  shall  hold  once  in  every 
quarter  of  a  year,  &c.,  a  Court  of  Quarter 
Sessions  of  the  peace  in  and  for  such  Borough; 
and  such  Court  shall  be  a  Court  uf  Record,  and 
shall  have  cognizance  of  all  crimes,  offences, 
and  matters  whatsoever,  cognizable  by  any 
Court  of  Quarter  Sessions  of  the  Peace  fur 
counties  in  England,  and  the  said  Recorder 
shall  have  power  to  do  all  things  necessary  for 
exercising  such  jurisdiction,  notwithstanding 
his  being  such  sole  judge,  as  fully  as  any  such 
]a$t  mentioned  Court.  Provided  nevertheless, 
that  no  Recorder,  by  virtue  of  his  office,  shall 
have  power  to  make  or  levy  any  county  rate, 
or  rate  in  the  nature  of  a  county  rate,  or  to 
^ant  any  licence  or  authority  to  any  person  to 

'^ep  an  inn,  alehouse,  or  victualling  houde,  to 
exciseablc  liquors  by  retail^  &c. 


ter  Sessions  of  the  adjoining  county ;  the  irordi 
of  the  sect,  (iiis  lordship  read  tbein)  are  so  cleir 
as  not  to  admit  of  a  question.     A  doubt  mi^rbt, 
perhaps,  be  raised  on  the  earlier  words  of  the 
sentence  as  to  tlie  nature  of  the  grievance  that 
would  give  a  right  of  appeal ;  but  when  we 
find  the  refusal  of  a  licence  constantly  spoikeo 
of  in  the  9th  Geo.  4,  as  a  matter  to  be  deter- 
mined by  tbe  discretion  of  the  Justices,  there 
seems  to  be  no  reasonable  doubt  on  that  point. 
At  the  time  of  the  Municipal  Act  it  app^  to 
me  clear  that  an  appeal  lay  from  the  Borondi 
to  the  County  Justices,  if  the  former  refused  a 
licence.    Such,  then,  was  the  established  prac- 
tice at  the  time  of  the  passing  of  the  Muaicipal 
Reform  Act.  Then,  did  that  act  take  away  the 
power  thus  given  to  the  justices  in  the  Quarter 
Sessions  of  the  county?    The  103d  &  106th 
sections  of  the  Municipal  Act  are  applicable 
to  this  point.    Within  those  sections,  the  bo- 
rough of  Reading  has  bad  a  grant  of  sqwnte 
Quarter  Se«sions,  and  a  Recorder  has  been  ap- 
pointed ;  and  the  section  says^  that  in  all  nefa 
cases  the  Recorder  shall  bold  a  Court  of  Qoar- 
ter  Sessions,  which  shall  be  a  Court  of  Record, 
and  shall  have  coguiznnce  of  all  such  matters  lod 
things  as  are  within  the  cognizance  of  any  C<Hiri 
of  Quarter  Sessions  of  the  Peace  for  a  coBBty. 
These  words  themselves  would  seem  to  gire 
him  the  right  to  sit,  like  the  Court  of  Quarter 
Sessions  for  the  county,  as  a  Court  of  Appeal 
from  the  decision  of  the  Borough  Justices;  and 
this  general  power  would  apply  in  matters  of  re- 
fusing licences,  and  also  in  those  relattn^  ^ 
county  rates.    But  lest  he  should  exercise  sarb 
power,  it  is  distinctly  declared  that  lie  shall 
not  have  power  to  levy  any  rate  in  the  natnnf 
of  a  county  rate,  or  to  grant  any  licence  or 
authority  to  any  person  to  keep  an  ina,  al^ 
house,  or  victualling  house,  or  tu  sell  excise- 
able  liquors  by  retail,  to  that  it  is  preciieiy 
the  same  thing  as  if  this  section  had  said  to  the 
Recorder,  You  may  do  all  that  the  Coootj 
Quarter  Sessions  may  do,  except  make  ratet 
and  grant  licences.  Now  this  exception  clearly 
involves  in  it  the  power  of  reversing  tbe  refusal 
of  licences  by  the  Justices,  a  power  clearly  pos- 
sessed by  the  Court  of  Quarter  Sessions.  To 
that  extent  the  9th  of  George  4,  so  far  froo 
being  repealed  by  the  Municipal  Act,  basbeea 
expressly  kept  alive.    The  question  then  Is 
whether  this  power  of  hearing  appeals  has  bees 
given  to  the  Recorder  by  the  effect  of  the 
1 1 1th  section.    That  section  declares,  that  the 
justices  of  a  county  **  in  which  any  Borough  is 
situated^  to  which  his  Mi^esty  shall  not  bar^ 
granted  a  separate  Court  of  Quarter  Sesfioos, 
shall  exercise  the  jurisdiction  of  Justices  of  the 
Peace  in  and  for  such  borough  as  fiiUy  as  hr 
law  they  can  do  in  and  for  the  county :  and  do 
part  of  any  borough  in  and  for  which  a  sepa- 
rate Court  of  Quarter  Sessions  of  the  P«« 
shall  be  holden,  shall  be  within  the  jurisdidboo 
of  the  Justices  of  any  county,  from  which  such 
borough  before  the  passing  of  this  act  «» 
exempt,"  which  was  certainly  the  case  with  tbe 
borough  of  Reading.     These  words  are  «• 
tremely  large,  and  would  prevent  the  Coonty 
Justices  acting  within  the  borough  in  ordioary 
cases ;  but  to  such  cases  the  provision  must  w 
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confined.  The  consequence  is.  that  though 
the  Justices  of  this  Borough  had  the  right  to 
hear  and  determine  on  the  application  for  the 
licence,  the  Justices  of  the  Court  of  Quarter 
Sessions  for  the  County  had  the  right  to  deter- 
mine,  bv  way  of  appeal^  whether  a  refusal  to 
grant  a*  licence  had  been  properly  made  or 
not,  and  this  power  of  deciding  on  such  an 
appeal  cannot  be  exercised  by  the  Recorder. 

Mr.  Justice  Patteson,-—}  am  entirely  of  the 
(tame  opinion.    It  seems  to  me  that  the  27th 
section  of  the  9th  Geo.  4,  is  so  clear  that  it  is 
impossible  to  doubt  upon  it,  or  to  agree  with 
the  Attorney-General  in  what  he  tries  to  per- 
suade us.  that  the  power  of  appeal  on  a  refusal 
to  grant  a  licence  does  not  mean  a  refusal  in 
the  exercise  of  the  discretion  of  the  Court,  but 
only  a  refusal  to  hear  on  some  other  ground. 
This  is  a  restriction  of  the  meaning  of  words, 
which  seem  to  me  quite  plain  in  themseWes, 
and  1  cannot,  therefore,  consent  to  adopt  it. 
In  case  the  act  appealed  against  shall  be  a 
refusal  to  grant  a  licence,   that    must  be  a 
refasal  in  the  exercise  of  the  discretion  of  the 
justices.    It   follows,  then,  that   before   the 
passing  of  the  Municipal   Corporation   Act, 
there  lay  an  appeal  to   the  Justices  of   the 
County  in  Quarter  Sessions,  and  that  must 
still  be  so  now.    As  to  the  Municipal  Corpo- 
ration Act,  I  do  not  feel  any  doubt  on  the  105th 
section.    The  tilth  seems  to  me  to  apply  to  a 
matter  entirely  different   from    the    present, 
lliat  net  had  destroyed  Quarter  Sessions  in 
many  Boroughs  for  ordinary  pniposea.    Not- 
withstanding it  had  done  so,  and  had  limited 
their  powers  in  others,  it  had  not  destroyed  the 
powers  which  they  possessed  as  Courts  of 
Appeal  in  certain  cases,  where  the  decisions 
of  justices  were  to    be  reconsidered.     The 
Court  of  Quarter  Sessions  of  the  County  have 
power  in  these  cases  as  full  as  they  might 
oave  in  the  business  of  the  county ;  that  is, 
tbey  have  jurisdiction  in  the  Borough  with  the 
Borough  Jfustices,  notwithstanding  the  evidence 
of  the  Borough  Court  of  Quarter  Sessions. 
The  granting  of  licences  and  the  levying  of 
rates  are  instances  of  this  sort.    The  statute 
intended  to  supply  the  jurisdiction  out   of 
Sessions  exercised  by  the  justices  by  the  crea- 
tion of  a  Recorder.  The  Kecorder  U  a  Justice 
of  the  Peace,  and  as  such  might  act  in  the 
first  instance  with  other  Justices  in  the  matter 
of  granting  licences.    But  the  Recorder  would 
not  have  power  to  grant  a  licence  by  virtue  of 
hi9  office  of  Recorder  alone.    I  was  at  first 
struci(  by  another  circumstance.  The  Recorder 
is  prohibited  from  making  a  rate  in  the  nature 
of  a  county  rate,  and  yet  there  is  an  express 
appeal  given  to  h«m  from  the  decision  of  those 
who  have  the  power  to  make  a  county  rate, 
or  something  in  the  nature  of  a  county  rate.   I 
therefore  thought,  that  though  he  might  not 
|^*e  an  original,  he  might  have  an  appellate 
jurisdiction  in  this  matter.    But  that  supposi- 
tion is  opposed  to  the  1 05th  section,  for  that 
P^»hibits  him  from  making  a  rate  in  the  nature 
of  a  county  rate,  or  from  exercising  in  his 
office  of  Recorder  any  of  the  powers  possessed 
"J  the  Council  of  the  Borough,  of  which  the 


making  of  a  rate  is  clearly  one.  I  am,  there- 
fore, of  opinion  that  you  cannot,  in  a  case  of  thi) 
sort,  appe^  to  the  Kecorder,  but  must  appeal 
to  the  Quarter  Sessions  of  the  county. 

Mr.  Justice  ffllfhm*, — There  is  no  general 
right  of  appeal.  That  right  altogether  de- 
pends on  the  words  of  the  statute.  But  fur 
the  27th  section  of  the  9th  Geo.  4,  the  party 
would  be  without  any  appeal  whatever.  Then, 
as  all  the  power  of  appealing  originally  de- 
pended on  that  section,  is  that  power  taken 
away,  or  at  all  affected  by  the  words  of  the 
Municipal  Act?  I  think  it  is  not,  it  remains 
as  before,  and  the  decision  of  the  appeal  must, 
therefore,  rest  wirh  the  Justices  in  the  Quarter 
Sessions  of  the  county. 

Mr.  Justice  Coleridge  concurred. 

The  Queen  v.  Henry  Oeane  and  another ^  Jus^ 
(ices  0/ Reading,    Q.  B.  F.  J.  T.  T.  1841. 


€lurm'tf  3Brncti  JprMUt  Court. 

BJBCTMBMT. — STAT  OP  PROOEfeDINGS. — LITI- 
GATION OF  TITLE. 

j4  rule  having  heen  ohtmned/or  staping  pro- 
ceedings in  an  action  o/  ejectment,  until 
the  costs  of  a  fttrmer  action  of  ejectment ^ 
and  an  action  for  mesne  profiis  had  bet^n 
paid,  on  the  ground  that  the  same  title  teas 
again  in  dispute:  ffeld,  that  an  affidavit 
sworn  by  the  lessor  of  the  plaintiffs  stating 
that  his  claim  was  not  founded  on  the  same 
title,  was  a  sufficient  answer  to  the  rule^ 
without  any  sprcific  allegation  as  to  the 
title  under  which  ne  claimed, 

PrideauJt  moved  for  a  rule,  calling  upon  the 
lessor  of  the  pluntiff  to  shew  cause  why  the 
proceedings  in  this  action  of  ejectment  should 
not  be  stayed,  until  the  costs  of  two  former 
actions  of  ejectment,  and  of  an  action  of  tres- 
pass for  mesne  profits,  should  have  been  paid. 
A  Mrs.  Ayres,  it  appeared,  had  been  in  pos- 
session of  certain  property  from  the  year  1815 
down  to  1S40.  In  the  latter  year,  Bennett, 
the  present  defendant,  brought  an  action  of 
ejectment  to  recover  the  premises,  aud,  no 
one  appearing  to  defend  the  suit,  obtained 
judgment  against  the  casual  ejector.  An  ac- 
tion of  trespass  for  mesne  profits  was  then 
brought  by  Bennett  against  Mrs.  Ayres,  aud 
the  latter  also  brought  an  action  of  ejectment 
against  Bennett,  but  pending  the  proceedings 
Mrs.  Ayres  died.  The  present  action  was 
subsequently  commenced  by  the  present  les- 
sors of  the  plaintiff  to  recover  the  same  pro- 
perty, but  it  was  now  sworn  that  the  claim  was 
made  by  them  us  devisees  under  the  will  of 
Mrs.  Ayres ;  and  it  was  contended  that  as  the 
same  title  was  in  dispute  which  had  before 
been  in  question,  the  Court  would  grant  the 
defendants  that  relief  which  they  prayed. 

Bere  now  shewed  cause,  and  produced  an 
affidavit  in  answer,  in  which  it  was  sworn  that 
the  lessors  of  the  plaintiff  did  not  claim  the 
property  in  question  under  the  will  of  Mrs. 
Ayres,  or  in  any  way  through  Mrs.  Ayres,  but 
that  the  title  under  which  they  sought  to  re-' 
cover  was  entirely  different.  This,  it  was 
contended,  was  a  sufficient  answer  to  this 
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Superior  Court,  on  the  mund  that  many 
dirocalt  points  of  law  wonla  arise. 

Peter$ditrffy  contrb,  urged  that  this  mnit  be 
the  subject-matter  of  a  fresh  motion. 

ColerMge,  J.— I  ha^e  before  allowed  this  to 
be  done,  and  I  do  not  think  that  a  fresh  ap plU 
cation  is  requisite. 

Rule  ?\}%iAvLXt.'-Morgridg'e  v.  Drew,  T.  T. 
1841.-Q.  B.  P.O. 


motion,  for  if  the  title  was  not  the  same,  the 
Court  would  not  call  upon  the  lessors  of  the 
plaintiff  to  pay  the  costs  of  former  actions. 
The  allegation  that  the  title  now  sought  to  be 
established  was  different  from  that  which  had 
before  been  in  dispute,  was  sufficiently  made ; 
and  there  was  no  necessity  for  the  lessors  of 
the  plaintiff  to  go  on  to  disclose  the  title  which 
they  now  set  up. 

Prideauxy  contrh — It  was  not  enough  that 
the  lessors  of  the  plaintiff  should  make  the 
general  statement  which  was  contained  in  their 
affidavit,  but  they  should  have  further  stated 
the  nature  of  the  title  under  which  they 
claimed. 

Coleridge,  J. — ^The  allegation  in  the  affidavit 
of  the  lessors  of  the  plaintiff  may  be  true  or 
false,  but  it  is  a  distinct  answer  to  the  present 
application,  and  I  think  that  the  lessors  of  the 
plaintiff  are  nut  bound  to  disclose  their  title  on 
this  rule. 

Rule  ditchargedy  uithout  costs.' — Doe^  d. 
Baileif  and  another  v.  Bennett  and  fFife^  T.  T. 
)84i:    Q.  B.  P.C. 

RULS  TO  COM PUTI  ON  MORTGAGB  OBIO. — 
DBATH  OP  MORTOAOBB. 

Intfrloctttorp  judgment  had  been  signed  on 
the  17th  Jpril,  in  Entter  Term  ;  on  the 
20/A  the  mortgagee  died  i  in  Trinity  Term 
the  Court  re/used  to  grant  a  ru!e  to  com^ 
pate  principul  and  interest  on  the  mort" 

This  was  an  action  on  a  mortgage  deed. 
Interlocutory  judgment  was  signed  on  the  17th 
April,  in  Baster  Term,  and  on  the  20th  the 
mortgagee  died.  It  was  now  sought  to  obtain 
a  rule  to  compute  principal  and  interest  due 
to  the  mortgagee  by  the  mortgagor. 

Cleoiby,  m  support  of  the  motion,  cited  Btr^ 
ger  V.  Green,  1  Man.  &  Sel.  229. 

f^ightman,  J. — There  is  no  relation  now  to 
any  otlier  day,  except  that  on  whfch  final  judg- 
ment is  signed.  Here,  it  would  appear,  that 
it  was  signed  after  the  death  of  the  plaintiff,  if 
we  were  to  grant  this  motion.  Even  according 
to  the  old  practice,  the  judgment  would  only 
relate  back  to  the  first  day  of  this  term. 

Rule  refused.*— Pi//  v.  Parker,  T.  T.  1841. 
Q.  B.  P.  C. 

TRIAL  BEFORE  SHBRIPP. — NEW  TRIAL  BEFORE 
JUDGE. 

^  cause  having  been  tried  be/ore  the  under* 
sheriff,  the  Court  teill  make  it  a  term  of  a 
rule  for  a  nrtt  trial,  that  it  tak^  place  be^ 
fore  a  Judge  of  the  Superior  Court,  with- 
out afresh  application  being  made  for  that 
purpose. 
In  this  case  a  rule  nisi  for  a  new  trial  la  a 
cause,  which  had  been  tried  before  the  under- 
sheriff,  had  been  made  absolute,  when  M,  />. 
Hill,  who  had  supported  the  rule,  applied  that 
it  should  be  made  one  of  its  terms,  that  the 
new  trial  should  be  before  a  Judge  of  the 
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S0utfe  of  EorHtf. 

For  the  amendment  of  the  Bankrupt  Law. 

Lord  CotteobuDi. 
Bankruptcy,  Lunacy,  and  Inaolvencv. 

Lord  CotteDhao. 
For  authorizing  the  Transfer  of  certain  Pro. 
ceedings  in   Chancery,   Bankruptcy,  and 
Lunacy,  to  the  County  Courts. 

Lord  Cottenhan). 
[These  Bills  are  withdrawn  for  the  present 
Session.] 

For  consolidating  and  amending  the  Lawi  r^ 
lating  to  Attorneys  and  Solicitors. 

The  Master  of  the  Rolls. 
For  enabliog  Incumbents  to  in^nt  Leases. 

The  Bishop  of  Londoa. 
For  enabling  Ecclesiastical   Coq>oratioDS  to 
^rant  Leases.  The  Bishop  of  LondoD. 

For  the  improvement  of  Boroughs. 

Lord  Normanhy. 
For  regulating  Builditlgs«  Lord  Normanby. 
For  the  improvement  of  Drainage. 

Lord  Normasbf. 
1kt^Viit  of  Command. 
For  the  better  Administration  of  Justice  in  the 
House  of  Lords  and  the  Privy  Council. 

Sir  E.  Suifdfn. 

For  a  Committee  to  inquire  into  the  operation 

of  the  Acts  for  suspending  in  certain  Cas«i 

the  Usury  Laws.  Sir  E.  Suj^fn. 

To  amend  the  Law  of  Landlord  and  Tetiaot. 

Mr.  Sharman  Crawford. 
To  continnc  the  Poor  Law  Commission,  antil 
31st  July,  1842. 

Sir  R.  Peel. 

To  continue  such  Laws  as  may  expire  before 

1st  January,  until  Slst  July,  1&42. 

[In  Committee.]  Sir  B.  W. 

To  make  further  rrovisions  for  the  Adniini>- 

tration  of  Justice.  [In  Coramiitrt.] 

The  Attorney  General. 

IHE  EDITOR'S  LETTER  BOX. 

The  Form  of  Oath  in  the  bill  relatiaf?  to 
Attorneys,  (pointed  out  by  "  Lex")  is  the  same 
as  in  the  existing  Statutes.  This  biU, ««  ^ 
lieve,  will  not  be  proceeded  with  uatii  Febn- 
ary  next ;  and  there  will,  therefore,  be  abso* 
dant  time  to  make  suggestions  for  ibe  con- 
sideration of  the  Master  of  the  Rolls. 

The  letters  of  <'  A  Member  of  tbc  U^ 
Society,"  and  "  Civis,  A.,"  shall  be  iaserted 
at  the  earliest  opportunity. 

The  communications  of  "  One,  &c. ;"  ^j* 
Ai.  I. :  and  *'  Lector,"  have  just  bccnrcceited. 
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"  Quod  mAgia  Ad  Nos 
Pertinet,  et  nescire  malaiD  est,  agiumai.' 


HORAT. 


SECOND  REPORT  ON  THE  PUBLIC 
RECORDS. 


The  Deputy  Record  Keeper,  Sir  F.  Palgrave, 
acting  under  the  directious  of  the  Master  of 
the  Rolls,  pursuant  to  the  1  &  2  Vict.  c.  94, 
bas  jast  made  hit  Second  Report.  It  is  a  very 
able  and  ekborate  document.  It  contains  an 
account  of  the  proceedings  relating  to  the 
taking  possession  of  the  records  for  the  pur- 
poses of  the  Act,  with  general  ohserrations  and 
suggestions.  We  shall  extract  some  statements 
relating  to  the  Records  of  the  Courts  of  Law 
and  Equity. 

First,  as  to  the  campecineu  and  reffuUtrity 
^frecordi, — "I  humhly  show  to  your  Majesty, 
that,  in  considering  the  plans  which  may  here- 
after he  adopted  with  respect  to  the  trans- 
trsQsinission  of  the  accruing  records,  whether 
of  the  Courts  of  Equity  or  of  Common  Law, 
to  the  Public  Office  or  Central  Repository,  it 
^vill  be  very  desirable,  according  to  the  pro- 
position contained  in  the  letter  written  by 
the  direction  of  the  Right  Honourable  the 
Master  of  the  Rolls,  that  means  should  be 
takon  for  preventing  such  Jlepository  from 
being  eocumbered  with  documents  not  worthy 
of  preservation.  It  does  not  indeed  follow 
that  because  a  dociunent  belonging  to  a  modem 
court  of  justice  ceases  to  have  a  legal  use,  it 
therefore  becomes  unworthy  of  preservation, 
for  there  are  many  which  should  be  preserved 
upon  grounds  of  public  policy  :  but  after  mak- 
ing a  wide  allowance  for  all  probable  contin- 
gencies of  modern  legal  documents  becoming 
useful  hereafter,  cither  as  legal  evidence,  or 

VOL.  xxn.--No.  678. 


for  general  information,  a  considerable  residue 
will  remain  for  which  it  cannot  be  reasonably 
supposed  that  any  future  use  m\\  arise.  The 
accumulation  of  useless  documents  is  not  only 
a  great  inconvenience  in  itself,  but  a  positive 
detriment  to  those  records  which  are  useful, 
by  increasing  the  care  and  labour  of  the  officers 
of  the  establishment,  as  well  as  by  being  a  charge 
upon  the  funds  which  ought  to  be  better  ap- 
plied. 

"  When  detached  documents  are  deposited, 
according  to  the  course  of  business,  in  an  office 
belonging  to  a  Court  of  Lnw  or  Equity,  and 
particularly  such  documents  as  consist  of  tlie 
process  by  which  parties  are  brought  into 
Court,  or  appear  in  pursuance  of  such  process, 
it  is  necessary  that  those  documents  should  he 
entered  in  books,  or  otherwise  registered  for 
the  purposes  of  search.  This  entry  or  registra- 
tion may  be  easily  rendered  satisfactory,  and 
condensed  in  a  moderate  compass.  From  the 
nature  of  such  documents,  which  are  framed 
according  to  set  and  established  forms,  and  of 
which  the  mere  technical  name  {e.  g,  writ  of 
summons)  conveys  precisely  the  whole  legal 
idea,  the  entire  contents  can  be  abstracted  by 
columnar  arrangement,  and  more  conveniently 
preserved  in  the  book  than  in  the  ori<<ina1  itself. 
But  if  such  a  register  be  imperfect,  or  be  not 
capable  of  being  given  in  evidence,  it  becomes 
necessary  to  preserve  both  the  register  an<l  ihc 
original;  the  fir^it,  in  order  that  searches  may 
be  made  thereby ;  the  last,  in  order  to  obtain 
that  authentic  information  which  the  register 
does  not  contain  or  disclose. 

*'  The  documentary  evidence  of  the  proceed- 
ings of  a  Court  of  Justice  should  unite  com- 
pactness and  regulttrity.  By  'compactness* 
is  to  be  understood  the  preservation  of  such 
evidence  in  sotne  one  authentic  form,  avoiding 
repetitions  of  the  same  matter,  and  so  as  to 
dispense  with  accumulated  documents  relating 
to  initi.itory  or  interlocutory  proceedings,  or 
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respecting  matters  of  which  evidence  exists  in 
other  forms,  or  of  which  the  utility  passes 
away,  either  pending  tlie  suit,  or  within  a 
limited  period  after  its  conclusion:  and  by 
'  regularity  '  is  to  be  understood  the  principle 
which,  it  is  humbly  submitted,  should  be  an 
essential  character  of  the  record  departments 
of  every  Court  of  Justice,  of  retaining  a  suffi- 
cient remembrance  or  memorial  amongst  its 
records  of  all  the  matters  and  subjects  upon 
which  the  jurisdiction  of  the  Court  has  been 
exercued ;  whether  the  same  remembrance  or 
memorial  be  effected  by  one  substantive  ori- 
ginal document>  or  by  one  full  copy  thereof, 
or  bv  one  abstract  or  abbreviated  entry,  in 
which  the  names  of  all  the  parties  to  the  suit 
or  application,  and  the  legal  tenor  and  effect 
of  the  proceeding,  shall  be  sufficiently  ex- 
pressed or  d^ned,  and  so  as  that  the  same 
may  be  given  in  evidence.  And  furthermore 
it  is  expedient  that,  where  consecutive  entries 
or  enrolments  exist,  they  should,  as  far  as  pos- 
sible, be  consolidated,  so  as  to  prevent  the  un- 
necessary multiplication  of  the  branches  of  the 
several  classes  of  records." 

Of  the  Chancery  Records  the  Report  states : 

"  With  respect,  hQwever,  to  the  present  plan 
of  dealing  with  these  equity  records,  it  is  sus- 
ceptible of  much  improvement.  The  six-fold 
division  of  the  records,  the  six  sets  of  indexes, 
and  all  the  other  peculiarities  arising  from  the 
ancient,  but  now  obsolete,  character  of  the 
Six  Clerks  as  officers  waiting  upon  the  Chan- 
cellor, and  as  attorneys  of  the  Court,  and  of 
the  Sworn  Clerks,  or  Clerks  in  Court,  as  the 
actual  solicitors  of  the  suitors,  disperse  the 
records  in  an  unsatisfactory  manner,  and 
wluch  could  be  remedied  by  casting  the  re- 
cords into  one  series ; — the  bill  to  be  placed 
in  the  series  according  to  the  date  when  it  is 
filed,  and  all  the  answers  annexed  to  it  as  they 
come  in,  and  a  proper  calendar  should  be  made 
by,  and  at  the  expense  of  the  Six  Clerks,  under 
the  direction  of  the  Master  of  the  Rolls,  in 
which  the  names  of  the  plaintiffs,  the  defen- 
dants, and  the  scope  of  the  suit,  should  be 
all  specified.  The  expediency  of  these  re- 
forms, both  in  the  mode  of  filing  the  equity 
proceedings  and  of  calendaring  the  same,  \yill 
best  appear  from  the  statement  made  by  the 
Assistant  Keeper  at  the  Tower,  who,  in  a  Re- 
port dated  Ist  August,  1840,  expresses  hiiAself 
to  the  following  effect  respecting  the  Chancery 
proceediiigs  thejre  deposited :— 

" '  This  class,  as  far  is  bulk  is  concerned,  is 
perhaps  twenty  times  greater  than  all  the  others 
together  :  there  are  upwards  of  10,696  bundles 
of  bills  and  answers,  each  bundle  cpntuning 
about  60  or  70  suits,  and  nearly  as  many 
bundles  of  depositions,  and  it  would  be  the 
work  of  years  to  catalogue  them  properly ;  by 
which  I  mean  to  take  out  the  date  of  each  biU 
(as  they  are  not  chronologically  arranged)  and 
the  names  of  the  plaintiffs  and  defendants. 
The  utmost  that  ought  to  be  attempted  at  pre- 
sent (and  that  would  occupy  some  years)  would 
be  to  take  the  title  of  each  bundle,  and  the 
number  of  bills  and  answers  contained  therein : 


it  would  occupy  very  little  more  time  to  stamp 
each  separate  suit.  The  pre^nt  arrangement 
of  these  Records  is  very  confased,  and  a 
stranger  would  be  some  time  comprehen^g 
it :  lor  instance,  preriously  to  the  reign  of 
Elizabeth,  the  bills  and  answers  are  arranged 
under  the  name  of  the  Chancellor  to  whom  the 
bill  is  addressed ;  those  of  the  reigns  of  Elisa- 
beth, James  I.,  and  Charles  I.,  are  arranged  in 
bundles  contidning  about  60  causes.  They 
appear  to  have  been  sorted  under  the  aame  of 
the  first  plaintiff  mentioned  in  the  bill,  or  the 
name  that  first  caught  the  eye  of  the  sorter,  so 
that  all  suits  where  the  plaintiffs'  Dames  b^n 
with  A  are  placed  together,  and  so  for  the  rest 
of  the  alphabet ;  but  even  this  arrangement  is 
not  chronological :  for  instance,  you  will  find 
a  bill  filed  in  1558,  the  next  in  1596.  the  next 
in  1602,  and  the  next  in  1567^  and  tic  de  cssieru. 
The  bills  and  answers  from  the  reign  of  Charles 
II.  to'  the  end  of  the  year  1714,  are  even  more 
confusedly  arranged :  for  instance,  they  are 
divided  into  six  divisons,  bearing  the  names  of 
the  Six  Clerks  in  Chancery  at  the  time  they 
were  sorted,  and  each  division  is  arranged  quite 
differently  from  the  others,  and  even  in  the 
same  division  there  is  no  general  sjstem.  Some- 
times they  are  arranged  alphabetically,  but  not 
chronologically,  like  those  of  the  reigns  of 
Elizabeth,  James  I.,  and  Charles  I. :  others 
have  the  whole  alphabet  in  a  bundle,  but  aot 
chronologically  arranged.  Some  are  arraag^ 
under  bills  filed  in  a  given  year,  but  which 
you  cannot  depend  upon.  Several  bundles  are 
arranged  in  terms;  others,  and  indeed  the 
greater  portion  of  them,  are  arranged  under 
the  title  of  bills  filed  before  1714.  In  several 
instances  the  bill  is  in  one  bundle,  an  ansirer 
in  another  bundle,  and  a  second  in  another. 
So  that,  if  a  search  be  required  for  a  bill  filed 
in  any  given  year  after  Charles  I.,  and  before 
1714,  you  wiU,  nevertheless  be  obliged  to  look 
through,  almost  page  by  pag^t  36  folio  volumes 
closely  written.  The  biUs  filed  between  XIW 
and  i  758,  are  somewhat  better  arrangeti, 
although  in  six  divisions,  bearing  the  names  of 
Six  Clerks  in  Chancery.  Many  of  them  are  ar- 
ranged under  the  four  terms  of  the  years  ;  others 
under  the  denomination  of  Study  Matter*"  in 
years ;  others  under  that  of  Pleadings  in  years; 
others  under  that  of  Single  Bills.  Thcire  art 
•six  large  folio  volumes  of  Indexes  to  these 
suits.' 

<'  The  bulk  of  these  Equity  Records,  wluch 
have  accamulated  both  at  the  Tower  and  the 
Six  Clerks'  Office,  is  so  enormous  as  almost  to 
forbid  any .  hope  of  arranging  and  indexia; 
this  existing  stock  upon  a  better  plan ;  hoc, 
as  this. bulk  is  increasing  in  an  aceelenied 
ratio,  the  necessity  of  a  better  order  and  sys- 
tem cf  management  of  the  Equity  Records  for 
the  future  becomes  the  more  urgent  and  Im- 
perative. 

"  With  respect  to  Depositions  of  Witnesses, 
those  which  are  kept  at  the  Six  Clerks'  Oifice 
have  been  taken  in  the  country  bv  commit* 
sion,  whilst  those  in  the  Examiner^  Office  have 
been  taken  in  town.  This  separation  is  incon- 
venient, inasmuch  as  both  classes  of  deposi- 
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tions  may,  and  notunfrequenlly  do,  arise  id  tbe 
same  caate,  und  this  adds  to  the  complexity 
aod  difficulty  of  reference  and  search.  It 
would  be  advantaf^eoua  if  these  could  here- 
after be  united  into  one  series,  or  at  least  calen. 
dared  as  one  series  under  the  direction  of  the 
Master  of  the  Rolls,  in  such  manner  that  aH 
tbe  depositions  may  be  found  by  searcbini;  in 
connexion  with  the  suits  to  which  they  belong. 
'*  The  last  of  the  Chancery  offices  upon  which 
any  observations  remain  to  be  made  is  the 
Sabpoena  Office.  Here,  for  the  purpose  of 
prefentin^  the  accumulation  of  useless  docu- 
ments,  it  might  be  expedient  to  restore  the 
pricUce  of  keeping  the  Subpcena  Book,  with 
sQch  alterations  or  additions  as  may  render  it  a 
complete  and  effective  Record,  and  so  as  to 
dispense  with  the  necessity  of  preserving  the 
original  precipes. 

In  the  Common  Law  department  of  Records,  | 
it  is  remarked  that 

"  When  the  transmissions  shall  in  future  take 
place  from  the  offices  of  the  Masters  of  the 
Courts  of  Common  Law,  or  otherwise  from 
loch  Courts,  whether  in  continuation  of  the 
cUsses  of  the  records  now  in  the  custody  of 
the  Master  of  the  Rolls,  or  of  classes  not  yet 
in  his  custody,  it  will  be  expedient  that  they 
should  be  previously  provided,  by  the  officers 
of  the  Courts,  with  full  and  sufficient  indexes 
or  calendars,  and  also  by  such  officers  be  pro- 
perly repaired,  bound,  placed  in  covers,  tick- 
eted, numbered  and  indexed,  and  in  all  re- 
spects made  complete  fcr  permanent  deposit 
in  the  general  repository,  without  any  further 
expense  to  the  record  service ;  all  such  opera- 
tions to  be  performed  in  such  manner  as  may 
|>e  satisfactory  to  the  Master  of  the  Rolls.  It 
ia  from  these  records  and  documents  that  the 
fee-fands  of  the  Courts  arise ;  and  when,  as  up 
to  this  tifne,  the  records  transmitted  into  the 
custody  of  the  Master  of  the  Rolls  are  deficient 
in  the  before-mentioned  respects,  the  record 
>ervice  has  to  defray  all  the  expenses  of  the 
records,  from  which  records  the  fee-funds  of 
the  several  Courts  have  been  deriving  all  the 
pccimiary  benefit.  In  all  that  relates  to  the 
Impairs,  arrangement,  and  deposit  of  the  re- 
cords, the  services  of  the  record  service  upon 
the  records  of  your  Majesty's  Courts  of  Law 
sad  Equity,  and  all  the  labours  of  the  assistant 
keepers,  clerks,  and  workmen  employed  upon 
>Qch  records,  are  virtually  for  the  use  of  the 
Courts  exactly  in  the  same  manner  os  if  the 
records  had  not  been  removed  out  of  the  cus- 
tody of  the  officers  previously  having  charge  of 
them.  Andrit  may  be  remarked  that  if  {e.  g,) 
^e  records  of  the  Common  Pleas  had  not  been 
transferred  into  the  custody  of  the  Master  of 
the  Rolls,  the  Judges  or  other  proper  authori- 
ties might  have  directed  that  all  the  extensive 
'cpairs  DOW  performing  by  the  record  service, 
^  ^^W  as  the  inventory  and  calendars,  should 
have  been  executed  oy  the  officers  of  the 
^urt,  and  defrayed  out  of  the  fee-fund  of  the 


placed  under  the  charge  and  superintendence 
of  the  Master  of  the  Rolls  for  tne  purpose  of 
performing  certain  duties  relating  to  the  stow- 
age, preservation,  safe  custody,  and  manage, 
ment  of  the  records  in  one  building  or  reposi- 
tory, which,  according  to  the  present  organiza- 
tion of  the  Courts,  could  not  be  conveniently 
or  uniformly  performed  by  the  officers  of  such 
Courts.  But,  except  for  the  special  objects 
of  the  act,  the  portions  of  the  classes  of  records 
transferred  into  the  custody  of  the  Master  of 
the  Rolls  form  but  one  series  with  the  other 
portions  of  the  same  respective  classes  under 
20  years  of  age  remaining  in  the  custody  of 
the  several  Courts. 

'*  The  removal  of  the  Common  Law  records 
of  each  successive  year  into  the  custody  of  the 
Master  of  the  Rolls,  does  not  render  them  less 
the  living  and  subsisting  Records  of  the  Courts 
than  they  were  the  year  previous  to  such  re- 
movaL    They  continue  under  the  authority  of 
the  Judges  for  all  purposes  connected  with  the 
jurisdiction  and  judicature  of  the  Courts;  and 
therefore  it  is,  as  before  submitted,  expedient 
that  when  the  Courts  transfer  their  accruing 
records  to  the  General  Record  Office,  they 
should  at  the  same  time  exonerate  the  same 
from  any  charge  which  attached  to  such  records 
whilst  in  the  original  custody,  and  deliver  them 
in  such  a  state  as  not  to  occasion  any  further 
expense  to  the  record  service. 
^  "With  respect  to  a  considerable  propor- 
tion of  the  documents  composing  the  record 
or  documentary  proceedings  in  the  Commoa 
Law  Courts,  mncn  remains  to  be  accomplished 
for  their  convenient  and  systematic  stowage  and 
arrangement  according  to  the  principles  laid 
down  by  the  Master  of  the  Rolls,  and  the  ob- 
servations heretofore  made  as  to  the  needful 
degree  of  compactness  and  regularity  which 
they  ought  to  possess — quatities  which,  it  is 
submitted,  are  equally  desirable,  whether  such 
documents  and  records  remain  in  the  custody 
of  the  officers  of  the  several  Courts,  or  are 
transmitted  to  the  general  repository. 

''These  remarks  apply  very  particularly  to 
the  classes  consisting  of  precipes  and  appear- 
ances,  judges'  orders  filed  relating  to  interlo- 
cutory proceedings,  affidavits  used  during  the 
pro|(ress  of  the  cause,  and  to  some  other 
similar  documents  alluded  to  in  previous  sec- 
tions. The  various  books  now  kept  in  tbe 
Common  Law  Offices,  containing  entries  of 
matters  existing  in  the  detached  documents 
brought  in  by  the  suitors,  and  of  which  books 
some  specimens  are  given,  do  not  at  present, 
(as  it  is  conceived)  exhibit  the  substance  with 
such  fulness  as  to  supersede  the  necessity  of 
preserving  the  documents  from  which  the 
entries  are  made:  the  documents  therefore 
accumulate  in  the  inconvenient  manner  before 
mentioned ;  and  some  suggestiona  were  sub- 
mitted in  my  report  to  tbe  Master  of  the  Rolls, 
and  afterwards  transmitted  to  the  Masters  of 
the  several  Courts,  for  the  purpose  of  render, 
ing  these  books  more  complete.  Upon  these 
suggestions  the  Masters  of  )'Our  M>ijesty'« 


^ourt.    The  records  of  the  Courts  of  Law  and  I  Court  of  Queen's  Bench  remark,  in  their  letter 
^Si'ity,  of  more  than  20  years'  standing,  are    of  the  6th  of  March,  1841,  that  "  the  present 
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mode  of  keepings  thcpiooks  in  tlie  diflercnt 
offices,  18,  for  llic  moft  part,  well  calculated  to 
attain  the  olijpcts  it  has  in  view,  the  intended 
purposes  l)cin)(  facility  of  access  and  dispatch 
of  business.  At  the  same  time  the  Masters 
are  perfectly  aware  that  the  record  keeping  (so 
to  express  it)  of  these  Courts,  is,  in  many  res- 
pects, susceptible  of  improvement,  as  rrprards 
classifi cation  and  arranj^ement ;  and  to  the  in- 
troduction of  such  improvements,  under  ihe 
sanction  of  your  Lordship  and  the  Judges  of 
the  respective  Courts,  the  Masters  will  readily 
lend  their  fullest  assistance. 

"  Should  it  he  thouf?ht  proper,  by  legislative 
sanction,  to  make  the  Writ  Book  and  Appear- 
ance Book  receivable  in  eviilence  (and  the  re- 
mark will  equally  apply  to  the  Day  Bonk  in  the 
Judgment  Office),  the  Masters  entertain  no 
doubt  that  they  shall  be  able  to  devise  means, 
by  a  precise  and  formal  entry  of  all  essential 
particulars,  to  make  such  books  a  full  and 
complete  memorial  and  rngister  of  the  •  pro- 
ceedings ;'  and  it  is  therefore  hoped  that  the 
means  will  be  found  of  carrying  the  principle 
into  effect.'* 

The  following  olraervations  reganling  the 
proposed  destruction  of  useless  Records  arc 
important. 


i 


'As  regards  the  destruction  of  docaroeoCi, 
however  desirable  it  may  i>e  to  get  rid  of  mioy 
which  are  now  preserved,  it  tppears  to  os  that 
as  yet  there  is  no  auth'orirvto  direct  It:  and 
whenever  ruch  power  shall  be  obtained,  the 
xercise  of  it  will  require  the  greatest  cauticn 
nd  delii)eratioi*.  Then  will  arise  the  diflicoU 
que.«tion  antici pitted  by  Sir  Francis  Palgrare : 
ff^hift  apparently  useless  napers  can  he  safely 
destroyed,  and  fpken  f  Questions  which,  we 
submit,  can  only  be  properlv  determiDed  by 
vour  Lordship  and  the  other  Judges.' 

'*  The  Ma«ter  of  the  Crown  Office  of  the 
same  Court  has,  by  his  Report  of  the  2(hh 
of  February,  1841,  entered  into  the  subject 
in  detail ;  and  it  will  be  found  that,  under 
certain  quail iications,  that  very  experieaced 
officer  considers  that  the  following  classes 
in  his  department,  viz ,  the  presentinenty, 
the  orders  of  session,  jury  processes,  recog- 
nizances, and  certain  classes  of  affidaviti, 
do  not  require  to  be  preserved.  Tlie  fullest 
information,  however,  upon  this  important 
subject,  has  been  obtained  from  the  Remfin- 
brancer  of  your  Majesty's  Exchequer,  from 
whose  letter  or  Report,  dated  the  27th  of 
March,  1841,  the  following  extracts  are  made: 
*'  '  In  reply  to  the  queries  respectia|(  tbe 
expediency  of  destroying  affldaviti,  I  may  r^ 
.  murk,  that  it  is  possible  that  some  affidarits.  as 

••  The  indefinite  preservation,  for  example, ,  of  service  of  proceedings,  or  notices,  mi^hi  be 
of  affidavits  relating  to  service  of  process,  or  j  destroyed  without  detriment;  bat  it  i8impo^ 
other  interlocutory  proceedings,  is,  perhaps,  |  sible  positively  to  affirm  that  they  might,  slsce 
scarcely  needful.  The  period  of  preservHtion  ii,e  proceedings  of  tbe  Court,  involrinif  Im- 
mustbeamatterofconsiderationwiththosewhol  portant  results,  are  often  based  even  upon 
are  conversant  with  the  rules  and  practice  of  such  affidavits ;  and  in  regard  to  other?,  it  ii 
the  Courts :  and  in  the  report  made  by  the  Mas- 
ters Of  the  Common  Pleas,  the  following  eight 
•several  classes  of  records,  then  in  the  Treasury 


impossible  to  classify  them  in  the  manner 
pointed  out,  since  they  form  the  evidence opoo 
which  the  Court  adjudicates;  and  in  many 


of  the  Court,  are  pointed  out  as  not  worthy  of  cases  the  absence  of  that  evidence,  and  of  tbe 
preservation  :--•  1.  AffidaviU  of  debt  to  war.  i  grounds  of  the  Court's  eariy  proceediajrs  io » 
rant  arrests,  under  the  statute  12  G.  1,  c.  29,  j  case,  might  be  highly  essential ;  althongh  is 
and  subsequent  acts.  2.  Affidavits  of  service  j  others  it  might  he  little  so,  or  not  at  all:  \m 
of  process  to  compel  appearances.  3.  Affida-  •  \x  \^  scarcely  necessary  to  point  out  the  diff- 
vita  of  the  due  delivery  of  declarations  against  |  culty  of  leaving  a  power  and  respoiiMlHliiy  of 
prisoners,  with  the  declarations  annexed  |  selection  in  such  matters  to  any  autboriry 
4.  Affidavits  of  the  service  of  declarations  in  I  lo^ver  thnn  the  Court  itself, 
ejectment,  with  the  declarations  annexed.  ••  «  h  might  happen  that  'mf&rmtftkm,  whiib 
6.  AffidaviU  to  verify  the  acknowledgment  of  hod  been  enrolled,  might  be  destroyed  withooi 
conusors  of  fines.  6.  Affidavits  of  the  due  ex-  detriment,  after  the  trials  were  over,  prowled 
ecviixoTioimitMoidedtmuiproteiiatem.  7.Af-  (be  enrolment  was  looked  upon,  in  Uw  sikJ 
iidaviuof  justification  of  bail  in  country  causes.  "  ' 

8.  Attorneys*  affidavits  relative  tu  their  admis- 
sions.' 

"  Some  of  the  affidavits  thus  noticed  by  the 
Masters  of  the  (Jourtof  Common  Pleas,  belong 
to  classes  which  no  longer  accrue;  but  the 
suggestions  are  very  important,  as  proceeding 
from  individuals  of  great  prarttcal  experience, 
and  pointing  out,  by  the  examples  which  they 
particularize,  tiie  principles  upon  which  the 
selection  ought  to  be  made. 

**  A  further  elucidation  of  the  same  subject  ] 


practice,  as  sufficient  evidence  in  any  matter 
in  which  the  original  information  was  so;  bat 
this  involves  the  questions  of  the  correcrnesi 
and  authority  of  the  inrolmeut,  and  of  the 
circumstances  onder  which  it  is  made,  anrf  of 
any  possible  circumstances  which  might  inrer- 
pose  to  vitiate  it :  besides  many  other  coaii^le- 
rations  not  easilv  treated  of  without  a  carrfiu 
examination  and  estimate,  not  merely  of  tf* 


periences,  but  possibilities. 
"  'The  documents  relating  to  tbe  Co//«r»» 
,     .        ,      ,     .,  ^  .  ^       \nfthe  lirventte  of  A»i€ued  T«Jfe9,  eppwtf- 

IS  given  by  the  Master*  of  your  Majesty's  Court  I  ment»  of  tmusfgled goodg,  and  other  docoiwni* 
of  Queen's  Bench,  who,  in  answerinfr  in  a  !  connected  with  the  lew  and  collectioa  offl^ 
general  u>anuer  the  several  questions  relating 
to  the  expediency  of  destroying  documents, 
express  themsflvcs,  in  their  said  letter  of  the 


(>th  of  March,  184 1,  to  the  rollowing  effect  :— 


'  connected  with  the  lew  and  collectioa  ^ 
revenue  generally,  would  seem,  perhap*,^*^ 

facie,  to  be  of  no  particular  importance  sfiera 
period  of  year?,  at  least  with  a  wicvrtow 
probable  neccrsiti-is  of  the  public  or  ibestatf. 
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in  refi:ard  to  them.     But  I  cannot  pretend  to  [The  chances  of  its  permanence  in  different 


say  how  often^  or  for  what  purposes,  they 
may  be  searched  or  adverted  to ;  nor  coald 
any  ooe,  I  apprehend,  form  even  a  crade  and 
cursory  opinion  upon  the  subject,  without 
reference  to  the  depart<nent&  respectively,  ff 
whose  proceed  in  ((s  they  are  a  record ;  and  they 
themselvea,  perhaps,  would  scarcely  be  ade- 
quate jiidi^es,  any  more  than  a  mere  cuttos  of 
records  could  be,  of  the  propriety  of  preserving 
or  of  eflTacio?  the  traces  of  their  oilicial  steps. 

'•  *Thc  Eitreats  0/ Fines  and  DeudundtBtt, 
no  doubt,  recorded  on  the  schedules  to  the  lon^ 
writ,  and  it  may  be  thataftera  certain  number 
of  years,  the  estreats  themselves  mii^ht,  in  con- 
sequence, be  dciitroyed;  but  the  remarks 
made  in  some  former  cases  partially  apply  to 
this  one,  and  it  demands  the  same  caution. 

"  *  The  use  of  euroUin^  the  Public  Accounts 
is  to  ensure  their  being  perpetuated.  If  an 
original  account  is  destroyed,  or  missing,  the 
enrolment  of  the  debt  has'  already  made  it  of 
record,,  and  process  may  be  issued  upon  that 
record  to  recover  the  amount  debited  against 
the  accountant.  The  discontinuing  the  enrol- 
ment of  any  public  document  requires  more 
ample  considerations  than  Ciin  be  either 
brought  under  review  within  the  limits  of  a 
letter,  or  disposed  of  by  an  individual  opinion. 

"  'The  E&treut  RotU  from  the  Petty  Bag 
Office  are  sometimes  useful  in  construing  the 
rights  of  lords  of  lil>erties ;  but,  as  a  record  of 
them  is  kept  in  Chancery,  it  may  seem  primd 
facie,  that  they  might  be  destroyed,  though 
subject  to  the  same  remarks. 

'  *The  above  paragraplis  contain  as  much  as 


places  and  under  different  circumstuuces ;  the 
relative  value  of  the  original  and  tbe  copy ; 
the  conveniences  of  applying  to  purposes  of 
practical  utility  either  the  one  or  the  uiher ; 
the  mere  collateral  curiosity  possible  in  pos« 
terity  on  the  subject ;  the  preservation  of  a 
uniform  character  in  legal  or  official  proceed* 
ings ;  the  merit  of  a  record  with  reference  to 
arialogy  with  other  similar  ouea  in  similar 
transactions ;  the  reference  that  may  be  made 
to,  and  tbe  inference  that  may  be  drawn  from, 
its  existence  or  absence  in  given  cases  ; — all 
these,  and  many  more  which  elude  a  super- 
ficial glance  at  such  subjects,  are  elements  of 
the  inquiry  which  should  precede  even  the 
desire  to  destroy.  Of  all  experiments  that 
occupy  or  excite,  destruction  is  the  most 
questionable,  and  the  most  irremediable.  A 
partial  destruction,  in  such-  a  case  as  records, 
IS  even  more  susceptible  of  possible  error  and 
abuse  than  a  general  one.  To  get  rid  of  one 
selected  set  of  the  records  of  its  proceedings  is 
one  of  the  gravest  matters,  however  apparent^ 
trifling  in  the  items,  that  can  be  submitted  to  a 
court  ofjustice.' 

"  Lastly,  upon  this  subject  the  Lord  Chief 
Justice  of  your  Mm'esty*s  Court  of  Queen'i 
Bench  has  delivered  his  opinion,  that  the 
"  oi'casional  destruction  of  papers  which  is 
obviously  necessary  will  however  require  much 
consideration,  as  a  regnlir  system  of  proceed- 
ing. On  this  point  it  strikes  me  that  the 
sanction  of  the  legislature  will  at  least  be  ex^ 
tremely  desirable :  and  I  cannot  refrain  from 
suggesting,  that  as    soon    as  a    satisfactory. 


occurs  to  me,  upon  a  careful  perusnl  of  your  [  scheme  of  general  regulation  is  arranged,  the 
paper,  although  I  cannot  pretend  that  they  are  !  expediency  of  incorporating  it  in  an  act  should 
founded  upon  a  very  profound  or  rigf^rons  '  also  1^  taken  into  consideration.''  And  in  this 
examination  of  the  matters  necessary  to  be  |  opinion  the  Lord  Chief  Justice  of  your  Ma« 
searchcd  into  before  offering  a  more  decided  jesty's  Court  of  Common  Pleas  concurs:  theref- 
or useful  opinion  than  these  reuiarks  will ;  fore,  whatever  differences  of  opinion  may  sub- 
probably  appear  to  you  to  present.  I  may  be  '  sist  as  to  the  classes  of  documents  to  be  de^ 
permitted  to  make,.'in  conclusion,  a  few  gene-   stroyed,   there  can  be  none  as  to  the  expe* 


ral  observations  to  explain  their  caution  or  to 
excuse  their. sterility. 

'"It  is  obvious,  in  the  first  place,  that  the 
only  adequate  judges  of  the  expediency  of  a 
record,  or  the  propriety  of  its  destruction, 
must  be  the  authority  which  originated  it : 
and  that  no  mere  custos  to  whose  care  they 
may  be  confided  can  be,  on  that  account, 
competent  to  decide  upon  their  merits  and  ob- 
ject ; — it  will  therefore  be  impossible  for  the 
least  of  the  proposed  alterations  to  be  made 
without  the  order  of  the  Chief  Baron  and  Court 
of  Exchequer,  and  it  is  not  certain  whether 
they  themselves  can  very  readily  take  upon 
themselves  to  afiirm,  that  by  no  possibility  a 
iriven  class  of  documents  which  spring  up' in 
the  progress  of  causes  adjudged  by  them  can 
he  of  use  to  any  fuure  individual  in  either 
prosecuting  or.resisting  a  claim  (the  only  sup- 
position under  which  the  destruction  of  one 
set  of  records  of  a  trans.iction,  and  the  pre- 


diency  of  obtaining  such  powers  as  may  enable 
the  officers  of  the  several  Common  Law  Courts 
(as  well  as  the  Court  of  Chancery),  under  the 
authority  and  directions  of  such  Courts,  to 
make  the  nee<lful  selection  equally  with  respect 
to  the  documents  already  in  the  custody  of 
the  Master  of  tbe  Rolls,  and  with  respect  to 
the  accruing  records  previous  to  their  trans- 
mission to  tbe  general  repository. 

*<  As  to  writs  returned  into  Court,  it  is  diffi- 
cult to  assign  any  reason  for  the  preservation 
of  process  against  person  or  property  beyond 
such  a  period  as  might  be  sufficient  to  afford 
opportunity  for  the  parties  to  apply  to  the 
Court  in  cases  of  irregulariiy  or  abuse,  or  for 
bringing  anv  action  grounded  upon  such  irre. 
gularity  or  abu^e.  None  <»f  these  cases  would, 
it  is  apprehended,  require  the  preservation  of 
the  process  above  twenty  years,  and  therefore 
none  would  come  into  the  public  office ;  and 
the  Master:)  of  the  Common  Pleas  remark,  in 


•ervation  of  the  remainder,  could  bejusti'fied  their  report,  that  'Mt  scarcely  seems  possible 
or  defended).  It  dues  not  follow  that  liecause  '  to  imagine  a  case  in  which  any  necessity  caa 
ft  record  is  multiplied,  one  or  more  of  ihe  !  ever  arise  for  refer r.ng  to  the  ordinary  writ  of 
exemplars  of  it  is  therefore  necessarily  useless.  <  capias  ad  respontkndum,  or  to  any  common  in- 
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tcrlocutory  writ,  after  a  few  yeaw."  But  with 
respect  to  writs  by  which  oew  matter  is  placed 
upon  the  file,  as  in  the  case  of  the  removal  of 
proceeding  of  inferior  Courts,  it  is  expedient 
they  should  be  preserved  and  transmitted  to 
the  general  repository." 


LEGAL  BIOGRAPHY. 


LORD  CHANCELLOR  HARDWICKE. 

Wb  have  already  noticed  in  this  Work  •  the 
character  of  Lord  Chancellor  Hardwicke,  bat 
it  has  been  suggested  that  this  eminent  lawyer 
deserves  a  more  detailed  narrative  than  the 
one  alluded  to,  and  we,  therefore,  willingly 
comply  with  the  suggestion. 

Philip  Yorke,  first  £arl  of  Hardwicke,  was 
unquestionably  one  of  the  most  distinguished 
ornaments  of  the  law.  He  was  born  at  Dover, 
on  the  Ist  December,  1690^  and  was  the  only 
son  of  an  attorney,  who  practised  there  fcr 
many  years.  He  was  educated  under  the  care 
of  Mr.  Samuel  Morland,  of  Bethnal  Green, 
who  was  the  intimate  friend  of  the  celebrated 
Dr.  Samuel  Clarke,  and  had  then  the  fame  of 
being  one  of  the  best  read  and  most  ingenious 
scholars  of  his  time.  He  left  that  instructor 
not  only  deeply  skilled  in  the  learned  lan- 
guages, but  with  a  nicety  of  classical  taste 
which  he  is  said  to  have  indulged  in  and  exer- 
cised  even  amidst  his  most  arduous  and  im- 
portant employments.  He  was  removed,  at 
an  early  age,  to  the  tuition  of  Mr.  Salkeld,  an 
eminent  conveyancer,  who  had  also,  at  the 
same  time  as  pupils,  three  youths,  Jocelyn, 
Parker,  and  Strange,  who  afterwards  became 
respectively.  Chancellor  of  Ireland,  Chief 
Baron  of  the  Exchequer,  and  Master  of  the 
Rolls.  During  his  stay  here,  it  happened  that 
Sir  Thomas  Parker,  atterwards  Earl  of  Mac- 
clesfield, and  Lord  Chancellor,  but  at  that 
time  Chief  Justice  of  the  King's  Bench,  re- 
quested Mr.  Salkeld  to  recommend  to  him  a 
young  gentleman  qualified  to  instruct  his  son 
in  the  principles  of  the  English  laws,  and  Mr. 
Yorke,  who  was  the  party  named  by  Salkeld, 
was  immediately  accepted.  In  his  performance 
of  this  office,  his  early  professional  skill,  as 
well  as  his  extraordinary  general  talents,  were 
presently  observed  and  admired  by  the  father, 
while,  combined  with  the  most  amiable  of 
tempers,  they  produced  a  strict  intimacy  and 
friendship  with  the  son.  Under  these  auspices 
be  studied  in  the  Middle  Temple,  and  was 
called  to  the  Bar  in  the  year  1714.  He  rose 
rapidly  into  an  extensive  practice,  and,  having 
become  known  to  the  Duke  of  Newcastle,  was, 
by  the  interest  of  that  no!>leman,  returned 
member  for  Lewes,  in  Sussex,  as  he  was 
also  for  Seaford,  in  the  same  county,  in  two 
successive  Parliaments.  Such  was  now  his 
reputation,  as  well  as  his  proficiency,  that  be- 
fore he  had  fully  attained  the  age  of  thirty, 
and  when  he  was  the  youngest  barrister  on 


•  See  2  L.  O.  288. 


the  western  circuit,  his  friend,  the  Lord  Chan- 
cellor Parker,  recommended  him  for  the  office 
of  Solicitor  General,  to  which  he  was  apnoiated 
on  the  23d  of  March,  1719— 20,  and  he  wm 
soon  afterwards  knighted . 

On  the  3 Ist  of  January,  1723—4,  he  was 
promoted  to  the  office  of  Attorney  General.  In 
performing  the  duties  of  that  eminent  station, 
"he  was  remarkable  for  candour  and  lenity. 
As  an  advocate  for  the  Crown,  he  spoke  with 
the  veracity  of  a  >vitnea8  and  a  iudge.and  thoogh 
his  zeal  for  justice,  and  the  due  course  of  law 
was  strong,  vet  his  tenderness  to  the  subject  io 
the  Court  of  Exchequer  was  so  distinguished, 
that  it  happened  once,  when  he  touched  oahii 
own  conduct  in  that  point,  in  some  of  the  psr« 
liamentary  debates  on  the  excise,  in  1733,  the 
whole  House  of  Commons  assented  to  it  with 
an  universal  applause.  He  was  so  unmoTed 
by  fear  or  favour,  in  what  he  thought  right  and 
legal,  that  he  often  debated  and  voted  aguoit 
the  Court."»> 

He  remained  in  the  post  of  Attorney  General 
for  ten  years,  when,  on  the  resignation,  is 
October,  1733,  of  Lord  Chancellor  Kiofj, 
public  opinion,  and  indeed  the  ordinary  usa^e 
of  legal  advancement,  pointed  to  him  at  the 
successor.  It  is,  however,  a  curious  fact,  thaJ 
the  government  seeming  indifferent  which  of 
two  most  able  and  faithful  servants  to  place 
in  that  exalted  office,  it  was  in  some  mearare 
left  to  be  settled  in  friendly  negotiation 
between  themselves.  He  agreed  with  Sir 
Charles  Talbot,  the  Solicitor  General,  that 
it  would  be  more  serviceable,  under  some 
peculiar  circumstances  of  the  period,  to  the 
public,  and  more  honourable  mutually  to  their 
own  characters,  that  the  latter  should  succeed 
to  it;  and  Sir  Philip  Yorke  accordingly  waived 
his  claim  for  the  time,  to  the  Seal,  and  accepted 
the  Chief  Justiceship  of  the  King's  Bench, 
which  happened  also  then  to  be  vacant.  It  is 
remarkable,  too,  on  this  occasion,  that  it  wss 
proposed  to  augment  the  salary  of  the  Chief 
of  that  Court  from  2000/.  to  4000/.,  and  that 
he  refused  to  accept  the  increase.  He  wis 
appointed  on  the  3 Ist  of  October,  17^ i  vid 
on  the  23d  of  the  succeeding  month  was  ad- 
vanced to  the  peerage,  by  the  title  of  Baron 
Hardwicke,  of  Hardwicke,  in  the  county  of 
Gloucester.  In  his  new  station,  he  acquired  a 
high  reputation  for  candour  and  sincerity  on 
the  Bench,  displaying  without  reserye  those 
characters  of  nature  which  the  artifices  of  the 
bar  invariably  suppress,  or  leave  doubtfol,  and 
love  and  esteem  for  the  man  became  now  added 
to  respect  for  the  wisdom  and  learning  of  the 
Judge.  He  is  said,  indeed,  to  have  been  a 
pattern  of  humanity,  patience,  and  courteous- 
ness. 

He  presided  in  the  Court  of  King's  Bench 
little  more  than  two  years,  for  his  friend  Lord 
Chancellor  Talbot,  dying  on  the  17th  of  Fe- 
bruary,  1736—7.  the  King,  four  days  after,  de. 
livered  to  him  the  Great  Seal.  From  ibU 
period,  through  the  long  series  of  years  fo' 
which  Providence  permitted  him  to  remain  a 

^  Annual  Register  for  1/64. 
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bleasioff  to  his  country,  the  eYents  of  bis  life 
were  diefly  confined  to  the  performance  of 
the  duties  of  his  C!ourt,  and  the  transactions 
of  the  Cabinet.  On  the  Slit  of  July,  1749,  he 
was  elected  High  Steward  of  the  University  of 
Cambridge,  and,  on  the  2d  of  April,  17M>  re- 
ceived the  final  reward  of  his  long  and  eminent 
services,  in  an  unsolicited  grant  of  the  farther 
dignities  of  Viscoant  Royston,  and  Earl  of 
Hardwieke.  In  November,  1756,  from  no 
party  di8agreement-<--from  no  personal  pique-* 
with  no  secret  views — ^he  resigned  bis  high 
office,  with  the  same  dignified  modesty  which 
had  aJways  dintinguished  him  in  the  exercise 
of  his  faculties. 

The  Annual  Register,  which  has  been  quoted 
to  illustrate  some  i>art  of  this  sketch,  proceeds 
to  give  the  following  comprehensive  view  of 
the  whole  of  this  great  man's  character,  pro- 
bably from  the  pen  of  Edmund  Burke  himself, 
who  is  well  known  to  have  been  then,  as  well 
as  for  some  years  before  and  after»  the  editor 
of  that  publication. 

"  His  resignation  of  the  Great  Seal  gave  an 
universal  concern  to  the  nation,  however  di- 
vided  at  that  time  in  other  respects :  bat  he  still 
continued  to  serve  the  public  in  a  more  private 
station,  though  he  had  twice  in  his  choice, 
whether  he  would  again  fill  other  public  offices 
of  high  dignity.  His  attendance  at  Council, 
whenever  his  presence  was  necessary ;  at  more 
private  meetings,  whenever  his  opinion  was 
desired ;  ia  the  House  of  Lords  upon  every  oc- 
casion where  the  course  of  public  business  re- 
quired it;  were  the  same  as  when  he  filled  one 
of  the  highest  offices  in  the  kingdom.  He  had 
a  pleasure  in  giving  the  full  exertion  of  his 
abilities  to  the  state,  without  expecting  or 
receiving  any  emoluments,  of  any  kind  what- 
ever, and  he  seemed  only  to  have  quitted  the 
laborious  details  of  the  Chancery,  that  he  might 
be  at  more  leisure  to  attend  to  such  parts  of 
the  public  service  as  vrere  of  more  general  use 
to  the  community.  His  reverence  for  the  laws 
and  constitution  of  his  country  was  equal  to  bis 
extensive  learning  in  them.  This  rendered 
him  as  tender  of  the  just  prerogative,  invested 
in  the  Crown  for  the  benefit  of  the  whole,  as 
watchful  to  prevent  the  least  encroachment 
upon  the  liberty  of  the  subject.  In  the  cha- 
racter of  a  statesman,  his  knowledge  of  man- 
kind, his  acquaintance  with  history  and  treaties, 
lioth  ancient  and  modern,  added  to  his  long 
experience,  penetration,  and  superior  under- 
standing, enabled  him  to  decide,  with  force 
and  exactness,  upon  all  the  ouestions  in  which 
he  was  consulted  by  his  colleagues  in  other 
branches  of  the  administration ;  and  he  bad  a 
peculiar  talent  of  analyzing  such  questions  by 
stating  the  arguments  on  both  sides  in  a  com- 
prehensive and  pointed  view. 

''In  judicature,  his  firmness  and  dignity 
were  evidently  derived  from  his  consummate 
knowledge  and  talents;  and  the  mildness 
and  humanity  with  which  he  tempered  them 
from  the  best  heart.  He  was  wonderfully 
happv  in  his  manner  of  debating  causes  upon 
the  Bench,  which  he  did  copiously  and  elabo- 
rately.   His  apprcbeniion  was  so  quick  and 


steady,  that  it  was  unnecessary  to  repeat  facts 
or  reasoning  which  had  once  been  stated  to 
him,  a  second  time.  His  attention  to  the  ar- 
guments from  the  Bar  was  so  close,  and  so 
undisturbed  by  impatience,  or  any  passion  or 
affection  of  his  mind,  that  be  condescended  to 
learn  from  the  meanest,  whilst  he  every  day 
instructed  and  surprised  the  ablest.  He  gave 
the  utmost  scope  to  the  objections  which 
pressed  strongest  against  his  opinion,  and 
often  improved  them  :  but  his  judgment  was 
so  correct  and  excellent,  that  even  his  unpre- 
meditated opinions  were  generally  acknow- 
ledged to  be  profound,  and  to  turn  upon  the 
best  points  which  the  cause  afforded,  and  would ' 
bear  examination  when  reduced  into  written; 
reports.  The  extraordinarv  despatch  of  the 
business  of  the  Court  of  Chancery,  increased 
as  it  was  in  hb  time  beyond  \vhat  had  been 
known  in  any  former,  was  an  advantage  to  the 
suitor  inferior  onljr  to  that  arising  from  the 
acknowledged  equity,  perspicuity,  and  preci« 
sion  of  his  decrees.  The  integrity  and  abilities 
with  which  he  presided  there,  during  the  space 
of  almost  twenty  years,  appears  from  this  re- 
markable circumstance— 'tnat  only  three  of  his 
decrees  were  appealed  from,  and  even  those . 
were  afterwards  affirmed  by  the  House  of 
Lords. 

"  Of  his  talents  as  a  speaker  in  the  Senate,  aa 
well  as  on  the  Bench,  it  will  be  sufficient  to  say  . 
that  whenever  Lord  Hardwieke  delivered  his 
sentiments  in  public,  he  spoke  with  a  natural 
and  manly  eloquence,  unsullied  by  false  orna. 
ments,  declamatory  flourishes,  or  personal  in- 
vectives. He  had  a  method  and  arrangement 
in  his  topics  which  gradually  interested,  en- 
lightened, and  convinced  the  hearer;  when  he 
quoted  precedents  of  any  kind,  either  in  law» 
history,  or  the  forms  of  parliament,  he  applied 
them  with  the  greatest  skill,  and  at  the  same 
time  with  the  greatest  fairness ;  and  whenever 
he  argued,  his  reasons  were  supported  and 
strengthened  by  the  most  apposite  cases  and 
examples  which  the  subject  would  allow.  In 
questions  of  state  and  policy,  be  drew  his 
principles  from  the  ablest  authorities  in  legis- 
lation, and  the  art  of  government;  and  in 
(luestionB  of  jurisprudence,  from  the  purest 
sources  of  the  laws  and  constitution  of  his  own 
country,  and  when  the  occasion  called  for  it, 
of  others.  His  manner  was  graceful  and  af- 
fectinjf;  modest,  yet  commanding;  his  voice 
pecuharly  clear  and  harmonious,  and  even 
loud  ancl  strong,  for  the  greater  part  of  his 
time.  With  those  talents  of  public  speakings 
the  integrity  of  his  character  gave  a  lustre  to 
his  eloquence,  which  those  who  opposed  him 
felt  in  the  debate,  and  which  operated  most 
powerfully  on  the  minds  of  those  who  heard 
him  with  a  view  to  information  and  conviction : 
and  it  were  to  be  wished,  for  the  sake  of  pos- 
terity, that  his  speeches  on  a  variety  of  import- 
ant points  of  law,  eqnity,  and  policy,  were 
preserved  in  a  more  lasting  register  than  that 
of  the  uieinories  of  his  contemporaries.  Con- 
vinced of  the  great  principles  of  religion,  and 
steady  in  the  practice  of  the  duties  of  it,  he 
maintained  a  reputation  of  virtue  wliich  ad|leU 
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dignity  to  the  stations  which  he  filled,  and 
authority  to  the  laws  which  he  administered.'* 
This  adinirahle  nobleman  died  on  the  6th 
of  March,  1764.a 


CRIMINAL  LAW  REFORM. 


PCNISIIMBNT.— PENITKNTIARIBS. 

Thb  feeling  which  appears  to  lie  gaining 
ground  in  favour  of  a  total  abolition  of  the 
punishment  of  death,  is,  very  naturally,  opposed 
by  the  consideration  of  the  practical  difficulty 
in  finding  adequate  punishments  to  be  substi- 
tuted^ which  shall  have  the  effect  of  deterring 
others  from  committing  similar  oflences.  We 
lately  noticed  a  work  by  Mr.  Sampson^  on 
Criminal  Jurisprudence  in  relation  to  mental 
organization  (see  p.  356,  ante).  The  principle 
contended  for  is,  that  criminals  whose  offences 
are  of  a  violent  character  arc  not  deterred  by 
the  prospect  of  violent  punishment ;  and,  on 
the  contrary,  by  the  excitement  of  their  pro- 
pensities, they  become  more  prone  to  commit 
offence.  The  reform  proposed  is  by  improv- 
ing the  system  adopted  in  penitentiaries ;  and 
in  considering  the  effect  of  these  institutions 
for  the  reform  of  offenders,  we  shall  extract 
from  Mr.  Sampson's  book  the  following  ac- 
count of  the  methods  adopted  in  the  Eastern 
State  of  Pennsylvania  :— 

•"The  convict,  on  his  entrance,  afti*r  the 
customary  examination,  is  clothed,  blindfolded, 
and  conducted  to  his  cell,  where  he  will  remain 
locked  up;  and  after  a  patient  imd  careful  in- 
quiry into  his  history,  and  the  delivery  of  an 
appropriate  address  to  him  on  the  consequences 
of  his  crime,  and  the  design  to  be  effected  by 
his  punishment,  he  is  abandoned  to  thiit  soli- 
tary anguish  and  remorse  which  his  reflection 
in  solitude  must  inevitably  produce.  Every 
means  which  have  been  devised  by  philan-^ 
thropy  and  experience  for  effecting  reforma- 
tion, will  be  zealously  applied.  The  labour  in 
which  the  convict  will  be  employed  is  con- 
sidered  as  an  alleviation,  not  an  aggravation  of 
his  sentence.  Labour  prescribed  as  Vipunish- 
ment  is  an  error  in  legislation,  founded  on  an 
if|;norance  of  the  feelings,  the  desires,  and  an- 
tipathies, the  habits  and  associations  of  man- 
kind :  the  tedious  hours  spent  in  solitude  will 
be  a  punishment  suQiciently  severe,  without 
rendering  the  infliction  of  hard  labour  fur  this 
cause  necessary.  The  want  of  occupation  will 
produce  a  feeling  of  tedium  or  irksomeness — 
the  state  of  mind  in  which  labour  or  employ- 
ment will  appear  to  the  convict,  perhaps  for 

*  This  Memoir  has  been  abridged  from 
Mr.  Lodgers  Peerage. 


the  first  time  in  his  life,  as  a  means  of  oreveat* 
iog  uneasy  feelings,  of  producing  rdief  and 
pleasure ;  and  as  the  powerful  influence  of  ss- 
sociation  is  acknowledged,  this  beneficial  feel- 
ing will  become  habitual,  and  after  the  dis* 
charge  of  the  convict  from  his  dtirance,  will  be 
a  most  effectual  safeguard  from  the  temptations 
of  idleness.  A  ccordingly,  persona  duly  qualified 
will  be  employed  to  teach  the  prisoner  suitable 
trades,  and  to'  instruct  him  in  religion  and  in 
the  elements  of  learning.  The  prohibition  of 
all  intercourse  with  society  is  not,  therefore, 
to  be  continual :  the  visits  of  the  virtnoiis 
cannot  injure,  and  must  benefit,  the  majority 
of  the  prisoners,  between  whom  alone  all  com- 
munication is  to  be  rendered  impossible.'  Aod 
again, '  religious  and  other  instruction  will  be 
constantly  and  regularly  administered;  the 
visits  of  the  virtuous  and  benevolent  permitted 
and  encouraged  under  proper  restrictions; 
unremitted  solitude  or  separation  from  all  so- 
ciety will  not,  therefore,  be  practised.  Inter- 
course with  the  enlightened  and  virtuous  mem- 
bers of  the  community  must  inevitably  fre- 
quently console  and  benefit,  and  can  never 
torture  or  injure  the  convict.  He  wilt  kt 
separated  only  from  evil  society,  from  associa- 
tion with  the  depraved  and  hardened:  the 
progre^^B  of  corruption  will  lie  arrested;  be 
can  neither  impart  nor  receive  from  them  con- 
tamination :  if  a  germ  of  viiKue  or  of  sbase 
exist,  it  may  be  preserved  and  cultivated;  bis 
character  will  not  be  irreparably  destroyed  bj 
exposure ;  his  resolutions  ot  reformatioa 
blasted  by  an  acquuntance  with  his  felloir 
convicts;  an  acquaintance  which,  when  once 
forme<),  can  never  be  dissolved.' 

"  These  were  the  views  under  which  the  insti- 
tution was  organized  by  the  legislature;  aad 
although,  from  the  circumstance  that  the  troe 
principles  of  criminal  treatment  are  here  only 
partially  adopted,  and  imperfectly  carried  out 
(the  institution  requiring  to  be  systematized 
as  a  moral  hospital),  coupled  with  the  absence 
of  an  efficient  police,  1  am  prevented  from 
fully  entering  into  the  sanguine  views  of  its 
founders,  I  can  yet  offer  the  best  testimony  of 
its  success  as  compared  with  all  prerioos  plant. 
After  an  experience  of  four  years,  the  Annoai 
Report  of  the  Warden  contained  the  followinjf 
passages  : — 'The  punishment  (discipline 0  in- 
flicted, not  merely  on  the  body,  but  on  tbe 
mind  of  the  prisoner,  uniting  severiiff  ssd 
humanity,  is  one  which  the  unhappy  culpnt 
feels  with  all  its  force ;  but  there  is  nothing  in 
its  operation  calculated  to  increase  his  eril 
passions,  or  stimulate  him  to  hatred  or  revenue. 
Those  who  have  the  care  of  him  treating  him 
with  the  kindness  and  compassion  which  ere  du 
to  the  unfortunate  man,  rather  than  the  i««^ 
cessary  and  unfeeling  harshness  toofreaunng 
displayed  to  the  victims  of  folly,  vice,  and  crime, 
he  is  soon  made  to  fed  that  the  horrors  of  hs 
cell  are  the  fruits  of  sin  and  transgre^w^ 
and  the  only  certain  relief  to  be  obtained  « 
through  the  Redeemer.  Having  no  ooe  to 
prompt  in  wickedness,  or  shame  hioj  for  bis 
tears,  he  becomes  humbled  in  spirit,  «m 
anxious  for  help  in  the  way  of  truth ;  and  1  an 
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pleased  to  he  able  to  say,  that  /  betteve  there 
are  tome  who  r^oice  thaUhey  hane  been  ftrttuffht 
here,  I  can  truly  say,  that  the  more  I  see  of 
the  operation  of  our  system,  and  the  more 
thoroughly  I  become  acquainted  wiih  the  cha- 
racter of  its  inmates,  the  more  important  1 
▼ie%v  its  establishment,  and  the  greater  its  hu^ 
mtmity  appeart.  It  is  a  mi  take  to  suppose 
that  the  inmates  of  prisons  are  a  set  of  outlaws 
and  tiger-like  beings,  lost  to  all  good  in  this 
world,  and  without  nope  of  an  hereafter.  Too 
many  Cindeed,  most  of  them),  on  first  convic- 
lii'U,  ure  either  neglected  youths  thrown  into 
the  world  without  education  and  without 
friends  (often  the  victims  of  hard  masters),  or 
ignorant  men,  the  dupes  of  artful  knaves,  who 
know  bow  to  elude  detection.  Neglect  of  early 
education,  the  use  of  ardent  spirits,  gambling, 
and  dealing  in  lottery-tickets,  are  the  most 
prominent  causes  of  felony. 

'*  'The  deficiency  in  common  school  learning 
is  greater  than  is  generally  supposed :  of  the 
142  prisoners  who  have  been  received  here 
from  the  commencement,  only  four  have  been 
well-educated,  and  onlv  about  six  more  who 
could  read  and  write  tolembly ;  and  we  rarely 
meet  with  a  prisoner  who  has  had  attention  paid 
to  moral  and  religious  instruction.* 

*'  Every  person  convicted  of  a  felonious  of- 
fence withm  the  city  and  county  of  Philadel- 
phia, whose  term  of  servitude  is  for  two  years 
and  upwards,  is  seotenced  to  this  penitentiary  i 
as  also  all  prisoners  convicted  of  felony  in  the 
counties  lying  east  of  the  mountains,  whose 
term  of  imprisonment  exceeds  one  year.  This 
district  includes  the  largest  portion  of  the  state 
t)f  Pennsylvania,  with  a  population  of  more 
than  a  million. 

*'  In  1838,  after  it  had  been  established  nine 
years,  the  report  testifies — 'The  experience 
of  another  year  enables  us  to  state  that  no  in- 
stance of  insanity  has  occurred  in  this  institu- 
tion, which  has  been  produced  by  solitary  or 
separate  confinement  operating  injuriouHy  on 
the  mind.  Cases  of  dementia,  the  effects  of 
vicious  conduct,  occur  every  year;  but  they 
usually  yield  to  medical  remedies.  The  fears 
which  some  entertained  as  to  the  influence  of 
long  confinement  in  injuring  (he  health  of  the 
body  as  well  as  the  miud  of  the  prisoner,  have 
proved  groundless.  One,  who  had  been  in 
confinement  for  seven  years,  was  recently  dis- 
charged in  good  health,  reformed  in  temper 
and  conduct,  and  is  now  Ooing  well.  When 
be  was  convicted,  he  declared  that  he  preferred 
death  to  confinement  for  seven  years.  ^  When 
discharged,  he  expressed  grateful  feelings  for 
the  kindness  manifested  to  him  ;  declaring  that 
he  had  received  benefits  which  could  never  be 
iorgdtten,  and  which  he  hoped  never  to  lose. 
"  'There  are  some  prisoners  now  in  the  in- 
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stitntion  who  hkve  been  in  confinement  for 
eight  years,  some  six»  and  some  five,  and  all  of 
them  in  good  health.  Among  the  healthiest 
prisoners  are  those  who  have  been  the  longest 
time  in  prison. 

"  '  Many  of  our  discharged  prisoners  are 
doing  well,  and  some  exhibit  satisfactory  evi- 
dence of  a  reformation  of  heart  and  life.  In 
our  walk  through  the  city  we  frequently  meet 
them ;  and  they  always  greet  us  with  thanful- 
ness,  uniformly  declaring  that  it  was  good  for 
them  to  have  been  in  the  cells  of  the  Eastern 
Penitentiary. 

"  '  We  cannot  close  this  report  without  our 
acknowledgment  to  the  Supreme  Ruler  of  the 
Universe  for  his  goodness  in  crowning  our 
efforts  with  so  much  success.  We  feel  per- 
suaded that  the  Legislature  will  continue  to  give 
this  enterprise  of  benevolence  its  fostering  care 
and  protection ;  and  that  the  time  is  not  far 
distant  when,  by  the  influence  of  moral  and 
religious  instruction  about  to  be  diffused  by 
the  aid  of  common  schools  throughout  the 
state,  such  a  healthful  state  of  morals  will 
ensue,  that  intemperance,  poverty,  and  crime, 
shall  almost  cease  to  have  a  name  in  our  be- 
loved state.' 

"  And  in  18.39,  after  the  experience  of  ten 
▼ears,  during  which  time  1,036  prisoners  had 
been  received,  the  reports  continued  to  present 
the  same  favourable  character.  The  following 
striking  paragraph  will  illustrate  the  fact,  that 
a  large  portion  of  the  infringement  by  indivi- 
duals of  social  duties,  arises  from  the  previous 
non-fulfilment  of  the  duties  which  society  owed 
to  them.  Speaking  of  the  prisoners  received 
during  the  past  year,  it  says—'  More  than  one- 
third  of  them  could  neither  read  nor  write : 
28  had  been  apprenticed  and  served  until 
twenty-one  ^ears  of  age,  34  had  been  at  trades 
;  and  left  their  masters,  and  116  had  never  been 
'  placed  ont  at  any  regular  businef  s — a  sad  proof 
;  of  the  neglect  of  duty  in  parents  and  guar- 

•  dians.' 

I  "  It  is  well  known,  that  in  England,  a  similar 
I  neglect  of  duty  prevails  to  a  great  extent.  In 
!  the  returns  presented  to  both  Houses  of  Par* 
i  liament,  dated  11th  June,  1840,  entitled  'Cri- 
I  minal  Tables  for  England  and  Wales,  for  1839,' 

it  is  stated  that  the  calculations  which  have 
for  several  years  been  made  as  to  the  ages  and 
degrees  of  instruction  of  criminals,  exhibit  a 
very  great  uniformity  of  result.    During  the 

•  last  four  years,  nearly  41  per  cent,  of  the  cri- 
'  minals  do  not  exceed  twenty.one  years  of  age ; 
;  and  in  the  next  division  of  the  tables,  those 

not  exceeding  thirty  years  are  included,  71  per 
cent  This  would  give  criminals  a  short  ca- 
reer, and  may  in  a  great  measure  be  attributed 

'  to  the  numbers  annually  removed  by  transpor- 

I  tatioo. 


1839.    1838.    1837.    1836. 


Unable  to  read  and  write 33.53  34.40  35.85  33.53 

Able  to  read  and  write  imperfectly    53.48  53.41  52.08  52.33 

Able  to  read  and  write  well 10.07  9.77  ^X4^  10.56 

Instruction  superior  to  reading  nnd  writing  well 32  .34  .43  .91 

ludtructton  could  not  be  ascertained 2.6Q  2.08  2.18  2.68 


Digitized  by 


Ljoogle 


442 


Criminal  Law  Reform.  — Remarkable  Wills, 


And  yet,  io  the  face  of  this  non-fttlfilment  oo 
tbe  part  of  society  of  ob?ioU8  oblif^ations,  ad. 
vocates  can  be  found  for  tbe  infliction  of  re- 
veni;eful  punishments  upon  those  who  are  the 
hapless  sufferers  from  its  neglect  1 

*'  It  will  be  seen,  from  what  I  have  stated, 
that  so  far  from  being  the  advocate  of  a  senti- 
mental humanity,  which  turns  with  horror 
from  the  contemplation  of  that  law  of  the 
Creator  by  which  pain  is  rendered  consequent 
upon  misconduct,  I  advocate  a  teverer  system 
than  that  which  at  present  obtains,  since  I 
assert  that  the  most  severe  pain  which  can  be 
inflicted  upon  any  offender,  is  precisely  that 
pain  which  results  from  a  philosophical  treat- 
ment for  his  cure.  It  is  a  treatment  which  the 
patient  would  ever  afterwards  remember  with 
minjBrled  feelings  of  gratitude  and  terror — 
gratitude  for  the  improvement  ivhich  it  has 
wrought  upon  his  nature,  and  terror  at  the 
remembrance  of  the  prolonged  and  bitter 
struggle  by  which  that  improvement  was  at- 
tended. The  difference  between  the  system 
which  I  advocate,  and  that  which  is  at  present 
in  force  (if  the  vague  and  contradictory  treat- 
ment of  offenders,  which  is  now  practised,  can 
be  called  a  system),  is  simply  this,  that  I  advo- 
cate a  discipline  which  should  benevolently 
produce  great  pain  at  first,  with  the  view  of 
preventing  much  greater  pain,  which  must 
otherwise  inevitably  l)e  endured  for  the  future ; 
while  at  present  we  revengefully  inflict  pain  in 
a  lesser  degree,  which  is  productive  of  little 
future  benefit  to  the  sufferer — ^leaving,  indeed, 
his  disorder  generally  unmitigated,  and  often- 
times increased." 

On  the  question  of  the  duration  of  punish- 
ment, the  chapter  on  the  treatment  of  Crimi- 
nals in  Mr.  Combe's  Moral  Philosophy,  con- 
tains the  following  suggestions : 

''  If  the  principles  which  I  advocate  shall 
ever  be  adopted,  the  sentence  of  the  criminal 
judge,  on  conviction  of  a  crime,  would  simply 
be  one  finding  that  the  individual  had  com- 
mitted  a  certain  offence,  and  was  not  fit  to  live 
at  large  in  society;  and,  therefore,  granting 
warrant  for  his  transmission  to  a  penitentiary, 
to  be  there  confined,  instructed,  and  emploved, 
until  liberated  in  due  course  of  law.  The 
process  of  liberation  would  then  become  the 
one  of  the  greatest  importance.  There  should 
be  official  inspectors  of  penitentiaries,  invested 
with  some  of  the  powers  of  a  court,  sitting 
at  regular  intervals,  and  proceeding  accord- 
ing to  fixed  rules.  They  should  be  autho- 
rized to  receive  applications  for  liberation 
at  all  their  sessions,  and  to  grant  the  prayer  of 
them,  on  being  satisfied  that  such  a  thorough 
change  had  been  effected  in  the  mental  condi- 
tion of  tlie  prisoner  that  be  might  safely  be 
permitted  to  resume  his  place  in  society.  Until 
this  conviction  was  produced,  upon  examina- 
tion of  his  dispositions,  of  his  attainments  in 
knowledge,  of  his  acquired  skill  in  some  useful 
employment,  of  his  habits  of  industry,  and,  in 
'  ort,  of  his  general  qualifications  to  provide 
his  own  support,  to  restrain  bis  animal  pro- 


pensities from  committing  abuses,  and  to  act 
the  part  of  a  useful  citizen,  he  should  be  re- 
tained as  an  inmate  of  a  prison.  Perfasps  some 
individuals,  whose  dispositions  appeared  fa. 
vourable  to  reformation,  might  be  liberated  at 
an  earlier  period  on  sufficient  security,  uDder 
bond,  given  by  responsible  relatives  or  frieads, 
for  the  discharge  of  the  same  duties  toward* 
them  in  private  which  the  officers  of  thf  peoi- 
tentiary  would  discharge  in  public.  For  ex- 
ample, if  a  youth  were  to  commit  such  an 
offence  as  would  subject  him,  according  to  the 
present  system  of  criminal  legislation,  to  two 
or  three  months  confinement  in  Bridewell,  be 
might  be  handed  over  to  individuals  of  un. 
doubtedly  good  character  and  substance,  under 
a  bond  tliat  they  should  be  answerable  for  his 
proper  education,  employment,  and  reforma- 
tion ;  and  fulfilment  of  this  obligation  shooM 
be  very  rif^dly  enforced.  The  prmdple  of 
revenge  be:ng  disavowed  and  abandoned,  there 
could  be  no  harm  in  following  any  mode  of 
treatment,  whether  private  or  piibHc,  that 
should  be  adequate  to  the  accomplishment  of 
the  other  two  objects  of  criminal  legisIatioQ-' 
the  protection  of  society  and  the  reformation 
of  the  offender.  To  prevent  abuses  of  thb 
practice,  the  public  authorities  should  csrefuOj 
ascertain  that  the  natural  qualities  of  the  of- 
fender admitted  of  adequate  improvement  by 
private  treatment ;  and,  secondly,  that  prirate 
discipline  was  actually  administered.  If  any 
offender  liberated  on  bond  should  ever  re- 
appear 83  a  criminal,  the  penalty  should  be 
inexorably  enforced,  and  the  culprit  should 
never  again  be  liberated,  except  upon  a  verdict 
finding  that  his  reformation  had  beep  com- 
pleted by  a  proper  system  of  training  in  a  pe- 
nitentiary." 

REMARKABLE  WILLS. 
No.V. 

BDWARD  THB    FIRST,    1271- 

En  nun  du  Pere,  du  Fitz,  e  du  Seyot 
Esprit,  Amen.  Nus  Edward,  einsne  fili  >» 
noble  Roy  PEngleterre,  fesoms  nostre  tesU- 
ment,  en  nostre  bon  sen,  e  en  nostre  iMoe 
memorie,  le  Samedis  procheyn  apres  la  Pcotc 
couste,  en  le  an  de  nostre  seygour  mil,  de^ 
cent,  septsaunt  secund,  en  ceste  mancre.  £ 
primes,  nus  divisoms  a  Deu,  e  a  noftre  daoo 
Seinte  Marie,  e  a  tuz  seyns  nostre  alme;  et 
nostre  cors  enseuelir,  ou  nos  csseketnrs,  ecu 
est  a  saver,  sire  Johan  de  Bretayne,  sire  nil- 
liam  de  Valence,  sire  Rqg.  de  Clifford,  «k 
Payn  de  Chautros,  sire  Ruberd  Tiletor.sire 
Otes  de  Grauntson,  Robert  Burnett,  et  Aa- 
toyne  Bek,  o  ookuns  de  eus  aarunt  deriss^  • 
As  queus  nus  donoms  et  grauntoms  picojf 
poer,  ke  il  pusint  onliner  por  nostre  alme,  de 
tuz  nos  beyns,  moebles  e  noun  raoeble*,  cj^ 
en  rendre  nos  dettes,  e  redrecher  les  tort  k' 
nus  avoms  fet  par  nus  ou  par  nos  baliz,ci 
rendre  a  nostre  gent*  lur  servise,  sulom  ceo 
ke  il  verruut  ke  bon  seyt. 

E  por  ceo  ke  nus  savoms  ben,  ke  uoa  ^^^' 
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bles  ne  purrunt  pas  suffire  a  ceo  vulutDS  e 
otromi  ke  iioz  avaunt  diz  exseketurs  eyent 
plcner  poer,  le  quel  nus  les  f^rauntoms  si 
•Taaot  ke  nns  pouns,  de  ordiner,  et  establir  de 
totes  DOS  teres  d'Engleterre,  de  [relaunde,  de 
Gascoine,  e  de  tutes  noe  ant  res  teres,  ke  il  en 
posent  ourir  en  memes  la  manere  ke  nus 
seymes  quani  eles  furent  en  nostre  melin), 
sannt  vendre  on  doner,  e  en  lur  nneyns  tenir 
eosemblement  o  la  f^arde  de  nos  enfaunz, 
Qsqne  an  plener  a^e  de  ens,  pur  nostre  testa- 
ment acomplir,  et  nos  aumones  fere  en  En^lc- 
tere,  et  aillurs  eulum  ceo  ke  nos  esseketars 
rerrnnt  ke  Beyt  a  fere  \  as  que  as  fere,  nus 
ordlaoms  ceynt  mille  marcs. 

Et,  apres  nostre  devis  fet,  et  nos  anmons 
acomphes,  volums  ke  lea  issues  des  a?aant 
dites  teres*  tarnent  au  profit  de  noz  enfauoz, 
e  demargent  en  les  ineyns  des  avaunt  diz 
exeketnrs,  joskes  a  Tage  de  noz  enfaunz  a?aunt 
Domes, 

Et,  si  aventure  aveng^e  ke  nostre  sevgnur 
rey,  nostre  pere,  raurfre  dedenz  le  age  ae  nos 
enfaons  (ke  Deu  defendt)  nos  voloms  ke  le 
reaame  d'Engletere,  et  lutes  les  antres  teres 
ke  porrunt  esckair  a  noz  enfaunz,  demorgent 
ea  les  meyns  de  nos  esseketars  avaunt  nontes, 
eosemblement  ovesque  nostre  cher  piere  le 
Crceuesk  de  Everwyk,*  e  sire  Rog.  e  ovesk 
antres  prodea  homes  du  reaume,  ke  il  akond- 
nint  si  mealier  seyt,  juskes  al  plener  age  de 
DOS  enfaunz  ana  nomez,  e  ke  lea  issues  avaunt 
dites  teres  aeyent  cuilliz,  e  gardez,  per  les 
meyns  de  nos  exseketures  avauntdiz,  e  liverez 
a  ooB  enfaunz,  quant  il  serrunt  de  plener  age  a 
lor  profist. 

G»  sur  ceo  nua  voloma  e  ordinoms  ke  deus, 
oa  plus  de  noz  esaeketurs,  eyent  poer  de  oyr 
008  acontes,  e  de  receyvere  de  tuz  nos  baliz, 
on  ke  ii  aeyent,  devaunt  nostre  departir 
fl'Engletere. 

E  puis,  se  il  ne  poent  muster  ke  11  eyent 
Ksl  acunte  rendue,  et  ai  nul  de  noz  baliz  sevt 
inort,  ke  sea  heirs  aeyent  tenuz  a  rendre  la 
cunte  pur  lay. 

Eodreyt  de  dowarie  de  nostre  chere  femme 
Alianore,  Toluma  ke  ele  eyt  pleynement  ceo 
ke  fust  ttome  quant  nus  les  pusams,  e  si  de 
ceo  ne  se  tent  paa  a  pae,  nus  volums  ke  ele 
cyt  ceo  ke  dreyt  e  ley  la  dorra,  aulom  lea 
"^weleyad'Bngletere. 

£  voloms  ausi  ke  la  ou  tuz  noz  easeketura 
nepoirunt  estre  pur  fere  le  execution  de  nostre 
testament  avaunt  dit,  ke  quatre  ou  plua,  en 
own  des  autrys,  event  poer  pur  ens,  e  pur  les 
^titrys,  pur  acompiir  le  cboses  susditea. 
.  ^  Pv  ceo,  priums  a  nostre  aeynt  pere  Tapoa- 
^'^  ke  il  voyll  ceste  chose  tenir,  et  fere  tenir, 
«confirmcr;  c  ke  il  voyle  prier  nostre  cher 
PC'^  ke  il  voyle  tenir  estable,  e  fere  tenir, 
Pv  tut  son  reaume,  e  tot  son  poer,  quel  part 
ke  ii  seyt,  les  chosea  avaunt  nomes. 

£q  testimoniaunce  de  la  queu  chose,  a  ceo 
w«ameni  avoros  fet  mettre  nostre  sel,  et 
»»oui8  prie  sire  Joban  erceveske  de  Sur,  et 
J^Jcane  de  la  seinte  eglise  de  Jerusalem,  et  les 
nonurablcs  pew,  frere  Hue  Revel,  mestre  de 


rHospUal,  et  frere  Thomas  Berard,  mestre  du 
Temple,  ke  a  cest  escrit  meis  ent  ausi  lur 
seus,  les  quieus  si  le  vut  fet  ensemblement,  o 
nos  esseketurs  avaunt  nomes  en  tesmoisnauncc 
des  chose  sua  dites. 

Done  a  Acre,  le  Samedy  avaunt  nome,  le 
disutime  jur  de  Juen,  Pan  du  regne  le  roy 
nostre  pere  ciokaunt  e  8inc> 

(From  Nichols'  Royal  fniit.) 


LAW  OF  ATTORNEYS. 

RXTAINBR. 

The  points  decided  in  the  following  cases,  re- 
lating to  the  retainer,  and  authority  of  attorneys 
and  solicitors,  may  be  useful  to  our  readers, 
and  they  are  therefore  here  collected. 

An  attorney  received  certain  papers  from  a 
lady,  who  said  "that  she  was  entitled  to  an 
estate,  and  that  she  would  pay  him.  if  she  re- 
covered it;"  the  attorney  took  the  papers, 
saying  "that  he  would  do  what  be  could  for 
her,"  and  without  further  communication  com- 
menced an  action  of  eiectment,  wbicli  he  aftcr- 
warda  abandoned,  under  the  conviction  that  the 
party  had  no  title :  it  waa  held,  tbat  the  at- 
torney acted  without  authority,  both  In  com« 
mencing  and  discontinuing  the  ejectment,  and 
was  not  entitled  to  recover  the  costs  thus  in- 
curred.    Tubrffm  v.  N«trn,  I  M.  &  R.  228. 

It  haa  also  been  decided  that  an  attorney 
cannot  recover  from  the  assignee  of  an  insol- 
vent debtor  the  amount  of  a  bill  of  costa,  in- 
curred in  proceedings  requiring  the  conaent  of 
a  meeting  of  creditors,  without  proving  that 
such  consent  waa  obtained,  or  tbat  the  client 
was  informed  *  he  was  proceeding  at  his  own 
risk.  Aiiiwn  v.  Rawner,  1  M.  &  R.  241 :  S. 
C.  7B.&C.441. 

A  party  being  desirous  of  raising  a  sum  of 
money  upon  mortgage,  employed  an  attorney 
for  the  purpose,  and  the  attorney  applied  to 
another  attorney,  telling  him  at  the  same  time 
the  name  of  his  principal,  and  the  second  at. 
tomey  a|^eed  to  advance  the  money  on  behalf 
of  a 'client,  but  ultimately  the  n^gociation 
failed  from  a  defect  of  title;  and  it  was  de- 
cided that  the  second  attorney  could  not  main- 
tain an  action  against  the  proposed  borrower 
for  his  fees,  although  it  was  proved  to  be  the 
practice  for  the  borrower  to  pay  the  expenses 
of  the  proposed  lender ;  the  course  being  for 
the  attorney-  of  the  latter  to  send  his  bill  to  the 
attorney  of  the  former,  who,  if  the  bill  were 
reasonable,  recommended  his  client  to  pay  it. 
/2iW<y  V.  IXayking,  2  Y.  &  J.  83. 

In  an  action  brought  by  an  attorney  against 
two  defendants,  to  recover  the  amount  of  his 
bill  of  costs,  it  appeared  he  was  employed  by 
both  in  the  first  instance,  but  that  one  only  un- 
dertook to  pay  ;  and  the  Jury  having  found 


Walter  Giflfard,  1265—1279. 


b  Edward  was  at  Acre,  1271,  the  fifty-sixth 
and  last  year  of  his  father's  reign.  Rapin  III. 
488,  489. 


Digitized  by 


Google 


444 


Law  of  Aitorneys. 


thui  the  latter  alone  was  liahlr,  and  had  i^ireii 
a  verdict  for  the  derendants,  the  Court  refused 
to  set  ii  aside,  or  grant  a  new  trial.  Heliinffs  v. 
Gregury,  10  Moore*  33?. 

Lord  Tnnierden  held,  that  though  not  ahso* 
lately  necessary,  yet  in  comnion  practice  un 
attorney  ought,  he  fore  commencing  an  action, 
to  take  a  written  direction  from  his  client  for 
so  doing.     Owen  v.  Ord,  3  C.  &  P.  349. 

The  authority  of  an  attorney,  is  determined, 
on  final  judi^meut  Iteing  signed.  Macbeaih  v. 
Cooke,  I  M.&P.  513. 

TAXATION. 

The  following  cases  relate  to  taxable  bills 
and  the  costs  of  taxation. 

A  charge  in  an  attorney's  bill  for  attending 
at  a  lock-op  house  and  obtaining  a  defendant's 
release,  ana  filling  up  the  bail  bond,  is  a  charge 
at  law,  within  the  statute  2  Geo.  2,  c.  23,  s.  23, 
and  renders  the  bill  subject  to  taxation.  Ftarme 
V.  fFUion,  6  ii.  &  C.  8H :  S.  0. 9  D.  &  R.  157. 

It  was  decided  liy  Lord  TeHierden,  that  if  an 
attorney  does  business  for  a  client,  of  a  nature 
to  make  his  bill  taxable,  and  other  bu;jiness 
clearly  not  so,  he  is  bound  to  include  the  whole 
in  one  bill,  which  bill  is  taxable ;  and  he 
cannot  liring  an  action  in  the  first  instaoce,  and 
recorer  for  the  non-taxable  bubiness,  but  must 
deliver  his  whole  bill  a  month  under  the  sta- 
tute.    ThwaUe»  v.  Mnckenon,  3  C.  &  P.  341. 

If  an  attorney's  bill  is  reduced  on  taxation, 
by  a  sixth  part  of  the  amount  of  the  bill  deli- 
vered, he  must  pay  the  costs  of  the  taxation  to 
his  client,  the  Court  having  no  discretion  in  the 
matter.    Dicbent  v.  fFooicot,  8  D.  &  R.  589. 

The  costs  of  uxing  an  attorneys  bill  are  not 
allowed  to  a  party  who  succeeds  in  striking  off 
a  sixth,  where  the  order  fur  raxing  is  not  ob- 
tained till  after  an  action  on  the*  bill  has  been 
commenced.     Benton  v.  Baiiwd,  4  Bing.  561. 

NEGLIGENCE. 

The  following  case  shews  that  an  attorney  is 
not  bound  to  see  that  the  opposite  attorney 
possesses  due  authority  for  consenting  to  a  re- 
ference. 

A  dispute  between  j4,  B.  and  C.  />.,  was  re- 
ferred to  arbitration.  After  the  reference  had 
proceeded  some  time,  and  additional  matter 
wus  snhmitted  by  the  attorneys  for  the  parties, 
and  C.  />.'s  attorney  signed  the  submission  in  his 
client's  presence.  A.  B.^a  attorney  signed  in 
the  presence  of  C,  />.'s  attorney,  but  without 
any  anthorily  from  his  client ;  the  award  was 
afttTwards  set  aside,  and  C.  Z>.'s  attorney  sued 
him  for  the  expenses  of  the  arbitration  :  it  was 
held,  that  in  not  requiring  to  see  the  authority 
of  A,  B.'s  attorney,  he  had  not  been  guilty  of 
such  negligence  as  would  prevent  his  recover- 
ing the  amount  of  his  bill.  Edwards  v.  Cooper, 
3  C.  &.  P.  277. 

UNDERTAKING. 

The  defendant's  attorney  entered  into  the 
usnal  undertaking,  under  a  judge's  order,  to  pay 
the  plaintiff  the  amount  of  his  debt  and  costs 


•  on  the  proceedings   being  stayed;    ami    lb* 

•  defendant  died  before  taxation :  it  was  decided 
i  that  the  attorney  was  still  bound  to  perform 

his  engagement.  HelUngM  v.  Jonet,  10  Moore, 
360  ;  S.  C.  3  Bing.  70. 

LIEN. 

In  a  recent  case,  the  Lord  ChanceUer  has 
held,  that  the  lien  of  a  solicitor  on  the  papers 
of  his  client  is  in  the  nature  of  a  cmmiriKi. 
This  decision  of  a  Court  of  Equity  places  the 
right  of  the  solicitor  on  as  high  groiuid  as  pos- 
sible. The  Courts  indeed  have  always  beea 
favourable  to  secure  to  the  practitioner  a  doe 


remuneration  for  his  serrices. 

The  Lard  Chancellor  said,  ^  I  cannot  see 
how  there  can  be  any  sinuid  distinction  be- 
tween the  esse  of  a  solicitor  claimiii^  a  lieo  oa 
the  papers  of  his  client,  and  the  case  of  any 
other  creditor  who  holds  a  security  for  his 
debt.    It  was  suggested,  at  the  bar,  with  refers 
ence  to  the  case  of  MiiU  v.  Finlay^  1  Bear. 
560,  that  the  existence  of  a  special  contract 
could  make  a  difference;    but   there  is,  in 
fact,  no  ground  for  such  a  distinrtioa.     E^cai, 
existing  by  the  custom  of  trade,  or  the  prac- 
tice of  a  profession,  are  equivalent  to  contracts ; 
and  I  know  of  no  distinction,  in  the  lav  of 
lien,  between  that  of  a  solicitor  and  that  of  aiy 
other  p.irty.    In  the  passage  ivhich  has  been 
cited  from  Lord  Eldon't  judgement,  in  Ciuttm 
V.  Pardon,  Turn.  &  Russ.  301,  it  is  perhaps 
difficult  to  see  exactly  what  u  meant  by  the 
words    '  pressing  necessity.'     But  in  PuiU^ 
thwaite  v.  Blythe,  2  Swanst.256,  be  states  the 
principle   more   generally : — *  I  take  it,'  he 
says,  '  to  be  contrary  to  the  whole  course  of 
proceeding  in  this  Court,  to  compel  a  creditor 
to  part  with  his  security  till  he  has  received 
his  m^ney.    Nothing  but  consent  can  antho- 
rize  me  to  take  the  estate  from  the  plaintiff 
before  payment.'      That  was  the  case  of  a 
mortgage,  but  the  rule  applies  equally  to  the 
case  before  me. 

"  It  may,  doubtless,  be  a  great  inconveaieace 
and  hardship  on  the  client  to  be  kepi  oat  of 
possession  of  his  documents  till  the  baiaaceof 
the  account  be  ascertained ;  anil  this  scens  to 
be  a  case  in  which  there  ought  to  be  no  ob> 
jection,  on  the  part  of  the  defendant,  to 
deliver  up  the  documents,  on  an  ample  secsrity 
for  his  demand  being  brought  into  Court. 
But,  nevertheless,  as  a  matter  of  right,  I  caa- 
not  refuse  to  disicharge  this  order. 

*'  There  was  certainly,  as  to  one  of  the  poli- 
cies to  which  the  lien  applied,  a  pressing  necei- 
sity  for  its  being  delivered  up,  in  order  to 
obtain  payment  of  the  money  due  upon  it; 
and,  in  snch  a  case,  it  would  undoubtedly  be 
the  duty  of  the  Court  to  uke  caie  that  tbe 
solicitor's  lien  slioiiKl  not  occasion  the  loss  of 
the  property.  But  that  might  have  been  pro- 
vided.for,  by  ordering  that  policy  only,  to  lie  de- 
livered up,  for  the  purpose  of  obtaining  piy- 
mcnt,  and  by  directing  that  tbe  proceeds  of  it, 
when  received,  should  be  paid  into  Coun.'^ 
iUchardtv,  Piatei,  1  Craig.  &  P.  79. 
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MOOT  POINTS. 

DEV18B  TO  "  LAWFUL  HEIRS." 

•/.  Z?.,  by  his  will  dated  13th  May,  1813,  and 
expruied  la  the  prcs^ence  of  three  witnesses, 
proceeded  as  follows:  "I,  ■/.  B ,  make  and 
declare  this  my  last  will  hnd  testament.  After 
all  my  just  and  lawful  debts  are  paid,  I  give 
and  bequeath  my  lands  and  houses  in  York- 
thire  to  my  brother,  R,  B,,  and  his  latr/ul 
bein,"  1  should  feel  particularly  obliged  if 
any  correspondent  would  inform  me  what 
estate  R.  B,  took  in  the  devised  premises; 
and  also  if  he  will  point  out  a  case  applicable 
to  the  above^  if  one  has  been  decided. 

A  Subscriber. 


BURIAL  SERVICE. 

Can  a  c1er|[rymart  of  the  Church  of  England 
prevent  the  burial  of  a  person  belonging  to 
the  parish,  in  tlie  parish  church-yard,  on  the 
ground  of  the  service  of  the  Church  of  Eng- 
land being  objected  to,  and  not  required,  and, 
in  fact,  where  no  service  is  performed  ? 

A.B. 


LUNATIC'S  LIABILITY. 

^.  borrows  of  B,  two  sums,  amounting  to 
80/.,  for  which  J.  gives  an  undertaking  to 
repay,  but  within  a  week  after  the  loan  is 
made,  J,  is  discovered  to  be  lunatic  under  the 
gaardiaoship  of  his  brothers,  although  at  large ; 
B,  was  aware  that  two  years  previous  to  the 
lending  of  the  money  A.  had  been  confined  in 
a  lunatic  asylum,  but  was  discharged  cured. 
He  is  now  a  second  time  confined  in  an  asylum. 
Against  whom  will  an  action  lie,  or  upon  whom 
can  B,  make  his  claim  for  the  amount?  It 
will  be  observed  that  J.  had  been  at  liberty, 
Md  had  been  considered  sane  for  two  years 
previous  to«  and  at  the  time  of  the  lending. 

L.S.D. 

DOWER   OF  EQUITY  OF  REDEMPTION, 

The  letter  of  A.  M,  C,  anie,  409,  seems  to 
^u^l^eat  a  difficulty,  which,  in  fact,  has  no 
actual  existence;  for  if  the  late  dower  act 
really  alters  the  law  with  respect  to  equities  of 
redemption,  it  certainly  empowers  the  husband 
alone  to  preclude  his  wife  from  any  claim  of 
dower  therein.  However,  in  the  instance 
stated,  I  do  not  think  the  act  applies.  The 
jection  referred  to  enacts,  "  that  when  a  hus- 
nand  shall  die  beneficially  entitled,  &c."— but 
"  the  husband  and  mortgagee  together  make 
an  absolute  conveyance,  I  apprehend  there 
^vdl  reinun  nothing  for  this  part  of  the  statute 
tp  operate  upon ;  and  indeed  as  another  sec- 
lion  (sec.  6,)  enacts,  "  that  a  widow  shall  not 
»e  entitled  to  dower  out  of  any  land  of  her 
Jnsband,  &c.,  when  by  anv  deed  e^eecuted  bp 
fim  It  shall  be  declared  that  his  widow  shall 
Jjot  be  entitled  to  dower  out  of  such  land.''  I 
flo  not  perceive  any  necessity  for  obtaining  the 
eoncurrence  of  the  obstreperous  lady  alluded 
^^'  A.E.F. 


MISCELLANEA. 


t>FFENCE8  COMMITTED  IN  DftUNRENNKSS 
AND  PASSION. 

"  It  is  erroneous  to  assert,  as  is  often  done 
that  an  offence  committed  in  a  state  of 
drunkenness  is  similar  to  one  committed  iu  a 
passion ;  for,  if  we  compare  these  two  con- 
ditions, we  shall  soon  observe,  that  passion  has 
an  internal,  and  drunkenness  an  external  cause 
One,  who  is  subject  to  the  influence  of  passion* 
has  yielded  to  his  strong  feelings,  and  allowed 
them  a  dominion  over  his  life,  which  denies  or 
vveakens  the  deterring  representations  of  the 
law ;  It  is  through  his  own  fault,  that  the  angry 
man  becomes  inflamed  with  rage,  since  V 
might  have  withstood  the  first  movements  ot 
his  iiassion :  and,  besides,  every  fit  of  passion 
has  its  root  more  or  less  in  a  previously  exist, 
ing  appetite  or  passion,  and  a  crime  committed 
therein  is  always  in  greater  or  leas  degree  the 
product  of  premeditated  selfish  motives.  When 
an  anpry  man  kills  his  enemy  who  has  injured 
him,  in  this  case,  there  are  circumstances  pre- 
ceding, the  passion,  which  excite  to  crime 
and  which  are  conflicting,  in  the  soul  of  the 
actor,  with  the  idea  of  tlie  wickedness  of  the 
act,  and  of  the  punishment  provided  by  the 
law ;  while  a  drunken  man,  on  the  contrary 
commonly  acts  without  reference  to  the  rela- 
tions which  precede  his  drunkenness,  and  kills 
perhsns  his  best  friend,  who  merely  endeavours 
to  ivithstand  the  outbreak  of  his  fury. 

••  He  who  acts  in  a  passion  is  always  oh- 
noxious  to  the  reproach  of  fault,  since  the  pas- 
sion excited  in  the  particular  case  is  only  the 
product  of  an  already  existing  disposition  of 
soul,  in  consequence  of  the  actor's  hario? 
too  frequently  yielded  to  his  passion,  and  lost 
conomand  over  himself.  He  is  justly  liable 
to  the  reproach  of  fault,  too,  for  the  further 
reason,  that  he  is  not  only  acquainted  with 
his  cm  propensity  to  get  in  a  passion,  Imt  he 
also  knows  what  are  the  consequences  of 
anger,  which,  in  its  very  nature,  leads  to  the 
doing  of  evil  to  those  by  whom  we  have 
been  injured ;  whereas  drunkenness  may  be 
wholly  inculpable,  as,  for  example,  when 
one  does  not  know  the  intoxicating  quality 
of  the  liquor  by  which  he  is  made  drunk: 
neither  is  drunkenness  in  itself  a  condi- 
tion, which  makes  every  drunken  man  in- 
clined  to  commit  crimes,  for  it  frequently  in- 
duces a  remarkable  serenity  of  temper-  and 
it  may  be,  that  the  drunken  man,  from  his 
former  exoenence  of  himself,  knows  that  he 
18  perfectly  harmless  and  peaceable  when 
drunk,  and  is  therefore  inclined  to  look  upon 
the  condition  of  drunkenness  \rith  feelinirs  of 
indifference.  It  cannot  be  said  cither  that 
thedrinktr  ought  not  to  have  drunken:  for 
drinking  in  itself  is  not  forbidden,  and  is  fre- 
quently occabiuued  by  some  sudden  change  or 
extraordinary  circumstance,  of  which  the 
drinker  himself  is  not  conscious;  and  drunken- 
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ness  may  even  arise  from  a  conditio^  of  calm- 
ness and  social  enjoyment,  which  w  far  from 
blameable.  If  we  compare  an  offence  com- 
milted  in  a  fit  of  passion  with  one  committed 
in  a  state  of  drunkenness,  the  distinction  can- 
not escape  observation,  that  in  passion  there 
is  always  some  deforce  of  congciousness  re- 
maiuing,  and  that  the  actor  knows  what  he  is 
doinff,  and  its  consequences,  and  hears  tbe 
deterrinir  voice  of  the  law:  whiUt  drunken- 
ness renders  the  subject  of  it  unconscious  of 
his  actions,  and  in  so  far,  constitutes  a  con- 
dition analosrousto  that  kind  and  dejfree  of 
mental  disorder,  which  excludes  immutability. 
From  the  foregoing  considerations,  it  is  ewy 
to  conclude,  that  the  opinion  of  those,  who 
would  make  an  offender  responsible  in  the 
same  degree,  and  punishable  in  the  same 
manner,  for  a  crime  committed  in  drunken- 
ness, as  for  one  committed  in  a  sober  condition, 
is  wholly  groundless." 
[From  the  Cabinei  L«Araiy  of  Scarce  Tracts.] 


Miscillanea.-'-Pfo/essional  LUU. 


I 


ASS3S8MBNT  OF  A  FIPTEKNTH,  29  EdW.  1. 

"Roger,  the  dyer  had,  on  Michaelmas  day 
last,  in  his  treasury  or  cupboard,  1  silver 
buckle,  price  IW. ;  1  cup  of  mazer  Cm«plO 
pr.  18^. :  in  his  chamber,  2  gowns,  pr.  20#. ; 
2  beds,  pr.  half  a  mark ;  1  napkin,  and  1  towel, 
)r.  2*. :  in  his  house,  1  ewer  with  a  bason,  pr. 
i4</.«  1  handiron,  pr.  8rf. :  in  his  kitchen, 
I  brass  pot,  pr.  20rf. ;  1  brass  skiUet,  6</. ; 
1  brass  pipkin,  8i/.;  1  trivet,  pr.  4rf.:  in 
his  brewhouse,  1  quarter  of  oats,  pr.  2#.; 
woud  ashes,  pr.  half  a  mark ;  1  great  vat 
for  dying,  2*.  6i/.;  item,  I  cow,  pr.  6#. ; 
1  calf,  pr.  2s,  5  2  pigs,  pr.  2ff.,  each  \2d. ;  1 
sow,  pr.  \bd,\  billet  wood  and  faggots  for 
firing,  pr.  1  mark.  , .  .   ^    «  . ., 

"Sum  lU.  W.,  fifteenth  of  which  At.  9d." 

[From  the  History  of  Colchester^  p.  73.] 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

From.  24/A  August,  to  \7th   September,  1841,  both 
inciusivjf  with  dates  when  gazetted. 

Brown,  Charles  Joshas,  Ilminster.    Sept.  14. 

CarlyoD,  Edmund,  Truro.    Aug.  31.    d 

Carlyon,  Edward  Trcwbody,  Truro.    Aug.  31. 

Evans,  Charles,  Worcester.    Aug.  24. 

Gutcb,  John  James,  Melton  Mowbray,  Leicester- 
shire.   Sept.  7. 

Hnish,  John,  Derby.    Aug.  24. 

LandoD,  Francis  Newcombc,  Brentwood,  Essex. 
Sept.  10. 

Matthews,  George,  Newtown,  Montgomeryshire. 
Sept.  10. 


BANKRUPTCtBS  SUPERSEDED. 

From  24th  August,  to  \7th  September,  1841,  b»ik 
inclusive,  with  elates  when  gazetted.  ^ 

Bonner,  James,  and  Charles  Gibbons,  Thame, 
Oxford,  Furniture  Brokers  and  Brick  Ma- 
kers.   Aug.  27. 

Hardy,  James,  Wednesbury,  Stafford,  Iron  Mas- 
ter.   Aug.  24. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

F)rom  24th  August,  to  \1th  September,  1841,  hath 
inclutive,  with  dates  when  gmtetteiL 

Churchyard,  Meadows,  and  Ereritt,  Woodfaridge, 
Suffolk,  Attorneys  and  Solicitors.    SepL  17. 

Pox,  John,  and  Alfred  Hurst  Lowe,  NottiBgliam, 
Attorneys  and  Solicitors.    Sept.  7. 

Griffiths,  Henry  Moore,  and  Edmamd  GilpiD, 
Birmingham,  Attorneys  and  Solicitors.   Sept. 

Hulme,  James  Hilton,  and  Andrew,  William,  Man- 
chester and  Salford,  Lancashire,  Attorneys, 
Solicitors,  and  Conyeyancers.    Sept.  3. 

Jaoomb,  William,  and  Tindale,  John,  Huddeis- 
field,  Yorkshire,  Attorneys  and  Solicitors. 
Sept.  3. 

Rutter,  John  Simpson,  and  Charles  Coner,  Wol- 
verhampton, Stafford,  Attorneys  and  Soli- 
citors.   Aug.  27. 

Sperling,  James  Moss,  and  George  Fmckard  Ardea, 
Halstead,  Anomeys  and  Solicitors.    Sept.  10. 


BANKRUPTS. 

From  24th  August,  to  \7th  September^  1841,  &A/i 
inclusive,  with  dates  when  gatettetL 

Allies,  Fxlward,  Alfrick,  Worcester,  Timber  Mer- 

cliant  and   Coal   Merchant.      WkUe  Sl   Co., 

Bedford  Row.     Aug.  24. 
Burgon,  Thomas,  Walbrook  Buildings,  London, 

Merchant.      Whitmore,  Off.  Ass.;    AiribMm, 

King  William  Street,  City.    Aug.  27. 
Bentall,  Henry,  18,  Cecil  Street,  Strand,  Londoo, 

Coal  Merchant  and  Wine  Merchant.     WkU- 

more,  Off.  Ass.;    Austin,  37,  Threadncadle 

Street.    Aug.  31. 
Beales,    Thomas   Frederick,   and     Beales,  John 

Edward,  Manchester,  Lancashire,  Dry  Salten. 

Taylor  &  Co.,  41,   Bedford  Row,   Loodoa; 

Burdett,     5,     Marsdcn  Street,    Mancbester. 

Aug.  31. 
Barlow,    Thomas,     Manchester,    Shoe     Dealer. 

miion  &  Co.,  Kendal  ;  Addison,  8,  Meckka- 

burgh  Square,  Middlesex.    Sept.  7. 
Brown,  Thomas,  and  Benjamin  Bsowo,  of  Wnkc- 

field,   Yorkshire,   Linen   Drapers,     Hosiers. 

Sale  &  Co.,  Fountain   Street,   M.^nclK>s4«>r ; 

/?.  M.   Sf   C,  Baxter,  Lincoln's  Inn  Fkrlds, 

London.    Sept.  10. 
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Buckky,  Jolin,  Joseph  Buckley,  and  Henry 
Buckley,  Manchester  and  Todmorden,  Lan- 
cashire, Cotton  and  Worsted  Manufacturers. 
S49ie  &  Co.,  Fountain  Street,  Manchester; 
R.  M.  Sr  C.  Bttxier,  Lincoln's  Inn  Fields. 
Sept.  10. 

Bailey,  John,  Borslem,  Stafford,  Innkeeper. 
Smiikf  48,  Chancery  Lane,  London ;  Harding, 
Burslem.    Sept.  14. 

Calon,  William,  Preston,  Lancashire,  Ironmonger. 
Bower  &  Co.,  46,  Chancery  Lane;  Price  & 
Co.,  Wolrerhampton.    Sept.  7. 

Danteli,  Charles,  315,  Oxford  Street,  Middlesex, 
Jeweller.  Camum,  Off.  Ass. ;  Newbon  &  Co., 
Wardrobe  Place,  Doctor's  Commons.  Ang. 
31. 

Dyaon,  Abraham,  Sheffield,  Yorkshire,  Plater  on 
Steel  and  Cutler.  WUum^  6,  Southamptoo 
SUeet ;  WUstm,  Sheffield.    Aug.  31. 

Dawson,  Robert  Lee,  and  Patrick  Vance,  Liver- 
pool, Merchants.  Clay  &  Co.,  Liverpool ; 
^dlimgton  &  Co.,  Bedford  Row,  London. 
Sept.  3. 

Daries,  Richard,  of  PilhrwenHy,  Newport,  Mon- 
mouthshire, Steam  Coal,  Bar  Iron,  and  Com- 
mission Merchant.  Adlingiim  &  Co.,  1, 
Bedford  Row,  London ;  Crou,  2,  Clare 
Street,  Bristol.    Sept.  3. 

Davies,  Richard,  and  Ebsworthy  Fapson,  late 
of  Pillgwenlly,  Newport,  Monmouthshire, 
Ship  Brokers  and  General  Merchants.  Ad- 
Hugtom  &  Co.,  1,  Bedford  Row,  London; 
CroM,  2,  Clare  Street,  Bristol.    Sept.  14. 

Dayies,  John,  and  Frederick  Dlckerson,  Plymouth, 
Merchants.  Swrr,  80,  Lombard  Street,  Lon- 
don ;  Lockyer  &  Co.,  9,  Princes  Street,  Ply- 
month.    Sept  14. 

Fretwell,  William,  Leeds,  Colonial  Merchant. 
WigUeworth  &  Co.,  5,  Gray's  Inn  Square, 
London  -y  J.  if  H,  RicAardton,  Leeds.  Sept. 
10. 

Forater,  George,  Newcastle-upon-Tyne,  Woollen 
Draper,  Silk  Mercer.  Currie  &  Co.,  3,  New 
Square,  Lincoln's  Inn,  London;  Uewison, 
Grey  Street,    Newcastle-upon-Tyne.      Sept, 

Gillies,  James,  Hartlepool,  Durham,  Ship  Owner 
and  Merchant;  Swain  &  Co.,  Old  Jewry; 
Messrs.  Wright,  Sunderland.     Aug.  24. 

Hodgson,  Robert,  Leeds,  Merchant.  Jaques  & 
Co.,  8,  Ely  Place,  London ;  Kidd,  Holmfirth, 
Sept.  10. 

Howell,  Benjamin,  Oxford  Street,  Middlesex, 
Linen  Draper.  Altager,  Off.  Ass. ;  Turner  & 
Co.,  Basing  Lane,  London.    Sept.  17. 

Jubber,  James  Morris,  Oxford,  Wine  Merchant 
Tuner  &  Co.,  Basing  Lane,  London ;  LooAer, 
Oxford.    Aug.  27. 

Jeffery,  Edward,  High  Street,  Exeter,  Builder. 
W.  4*  J,  S.  Kingston,  5,  Upper  Sonihemhay, 
Exeter;  Mo$eiey  &  Co.,  Bedford  Street, 
Corent  Garden,  London.    Aug.  31. 

Jowett,  Joseph,  Northside,  Bethnal  Green,  Mid- 
dlesex, Wine  Cooper,  Bottle  Merchant.  Can- 
non, Off.  Ass. ;  Vamandan  &.  Co.,  King  Street, 
Cheapside.    Sept  3. 

Jupp,  Spencer,  Littlehampton,  Sussex.  Corn 
Merchant.  Bakhin,  Arundel;  Freeman  & 
Co.,  39,  Coleman  Street.    Sept  17. 


King,  John  Brinkley,  Old  Broad  Street,  London, 
Carpenter  and  Builder.  Cannan,  Off.  Ass. ; 
Hine  &  Co.,  Charterhouse  Square.    Aug.  24. 

Kipping,  Henry,  Maidstone,  Kent,  Broker. 
Cannon,  Off.  Asa.;  King,  5,  Vernlam  Build- 
ings,  Gray's  Inn  Square.    Sept  3. 

Law,  Wm.  Ingham,  Manchester,  Chemist  and 
Druggist.  Mojfhew  &  Co.,  Carey  Street. 
Blackhuret  &  Co.,  Preston.    Ang.  27. 

Littleford,  Joseph,  High  Street,  Marylebonc, 
Coach  Maker;  Groom,  Off.  Ass.;  Ooren,  29, 
South  Molton  Street    Sept  10. 

Lamont,  John,  and  John  David  Stewart,  and  John 
Matravers,  Skinner  Street,  Bishopsgate,  Lon- 
don, Brewers.  Groom,  Off.  Ass.;  Sevan,  21, 
Old  Jewry.    Sept  14. 

Midlane,  John,3un.,  Brading,  Isle  of  Wight,  Iron- 
monger and  Coal  Mercbaut  Messrs.  Heam, 
Newport,  and  Ryde;  Foitert  &  Co.,  John 
Street,  Bedford  Row.     Aug.  24. 

Mnirhead,  George,  Oxford  Street,  Middlesex, 
Tailor  and  Draper.  WkUnme,  Off.  Ass.  % 
Huton,  Old  Jewry.    Aug.  27. 

Morris,  Darid  William,  Tredegar,  Monmouth, 
Draper.  Deiborough  &  Co.,  Size  Lane,  Buck- 
lersbury;  Pruthero  &  Co.,  Newport  Aug. 
27. 

Molineux,  John,'*the  elder,  Liverpool,  Professor  of 
Music  and  Music  Seller.  Vinctni  &  Co.,  9, 
King's  Bench  Walk,  Temple,  London;  Deane, 
Harrington  Chambers,  North  John  Street, 
Liverpool.    Sept  7. 

Molyneux,  Thomas  Blayds,  and  Percival  Witherby, 
Liverpool,  Merchants.  Lowndet  it  Co.,  Li- 
verpool; Sharpe  &  Co.,  41,  Bedford  Row. 
Sept  10. 

Mais,  John  Caspar,  26,  Lime  Street,  London, 
Merchant.  Alsager,0ff.A8B,i  Overton itCo,, 
Old  Jewry,  London.    Sept  14. 

Mill,  Jacob,  Crosby  Hall  Chambers,  Bishopsgate 
Street  Within,  London,  Merchant  Aleager, 
Off.  Ass. ;  Oliverson  &,  Co«,  Frederick's  Place, 
Old  Jewry.    Sept  17. 

Nesbilt,  Andrew  Abercrombie,  Leeds,  Yorkshire, 
Stuff  Merchant.  Battye  &  Co.,  20,  Chancery 
Lane  ;  Lee  &  Co.,  Leeds.    Aug.  31. 

Nesbitt,  Andrew  Abercrombie,  Leeds,  Stuff  Mer- 
chant Batty e  &  Co.,  20,  Chancery  Lane; 
F.  if  J,  Lee,  Leeds.    Sept  7. 

Parker,  Francis,  Masbrough,  and  Ickles  Mills, 
Rotherham,  York,  Seed  Crasher  and  Oil  Mer- 
chant Taytar,  John  Street,  Bedford  Row; 
Hoyle,  Rotherham.    Aug.  24. 

Phelps,  Robert,  Tewkesbnry,  Gloucester,  Scri- 
vener. Church,  Bedford  Row;  Chandler, 
Tewkesbur}-.    Aug.  24. 

Pottsr,  George,  and  Samuel  Potter,  Manchester, 
and  Birkacre,  Calico  Printers.  Sale  it  Co., 
76,  Fountain  Street,  Manchester;  Messrs. 
R.  Af.  if  C,  Baxter,  48,  Lincoln's  Inn  Fields, 
London.    Sept  7. 

Potter,  George,  and  Samuel  Potter,1[and  John 
Krauss,  Manchester,  and  of  Birkacre,  near 
Chorley,  Lancashire,  Calico  Printers.  J/ilne 
&  Co.,  Temple,  London  ;  Milne  &  Co.,  Man- 

I         Chester.    Sept.  7. 
Pilling,  William,  Droylsden,  Lancashire,  Manu- 
facturer of  Cotton  Goods.    Adlington  &  Co., 
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BankrupUk^Pneeg  of  Stocks. 


Bedford  Row,  London  ;   J,  H,  Law,  84,  King 
Street,  Manchester.    8fpt-  10. 

PonltoD,  Joseph,  the  elder,  Leominster,  Hereford- 
shire, Builder.  ^miM,  48,  Chancery  Lane^ 
London  ;  Hmnmond,  Leominster,  Hereford* 
shire.    Sept.  14. 

Potter,  Richard,  late  ofOisbomePark,  YorksUrel 
bnt  now  of  Birkeacre,  near  Chorley,  and  o. 
Manchester,  Lancashire,  John  Potter,  o 
Manchester,  and  James  Potter  of  Manchester' 
Cotton  Spinners  and  Manufacturers.  Afakm' 
ttm^  Elm  Court,  Middle  Temple,  London  ; 
^tjtirucn  &  Co.,  Norfolk  Street,  Manchester. 
Sept.  17. 

Robinson,  Richard,  Low  Lights,  North  Shields, 
Tynemouth,  Northumberland,  Brewer.  ffoUne 
&  Co.,  New  Inn;  Tiniey,  North  Shields. 
Aug.  24. 

Richardson,  William,  Kingston-upon-Hull,  Joiner 
and  Builder,  Rouer  &,  Co.,  Warwick  Court, 
Gray's  Inn ;  Evgfand  &  Co.,  Hull.     Aug.  27. 

Reynolds,  John,  the  elder,  and  Reynolds,  John, 
the  younger,  Dowgate  Dock,  Upper  Thames 
Street,  London,  Drysalters.  Whitmore,  Off. 
Ass.;  Dimmoek,  Sise  Lane,  Qneen  Street. 
Sept.  3. 

Richardson,  Thomas,  Manchester,  Tobacconist. 
H.  O,  Deane,  103,  Chancery  Lane,  London  ; 
Forthaw  &.  Co.,  Orange  Court,  Castle  Street, 
Liverpool.    Sep.  7. 

Rowland,  Daniel,  Horsham,  Sussex,  Linen  Dra- 
per. GrvoMf  Off.  Ass. ;  H,W,if  W.  C.  Sole, 
16,  Aldermanbury.     Sept.  17. 

Ragg,  Thomas,  late  of  Bristol,  Hosier,  but  now 
of  Birmingham.  Chaplin,  .3,  Gray's  Inn 
Sqnsre ;  SttmdbrUlge,  25,  Ann  Street,  Bir- 
mingham.   Sept.  17. 

Short,  George,  jun.,  Salisbury,  Wilts,  Grocer. 
Murrtiy,  New  London  Street,  Fenchurch  Street, 
Aug.  24. 

Scott,  John,  Brick  Hill  Lane,  Upper  l*hames 
Street,  London,  Merchant.  W,  Whit  more. 
Off.  Ass.;  Crtaby  &  Co.,  Old  Jewry.    Aug.  31 

Spcnce,  Michael,  of  Holbeck,  Leeds,  Cloth  Dresser. 
Wilson,  6,  Southampton  Street,  Bloorosbury 
Square,  London  ;  Payne  &  Co.,  Leeds.  Sept. 
10. 

Saunders,  John,  James  Fanner,  and  Thomas 
Hosier  Saunders,  Basinghall  Street,  London, 
and  of  Bradford,  Wilts,  Woollen  Manufac- 
turers. Edwards,  Off.  Ass  ;  Aehurtt,  137, 
Cheapside,  London.    Sept.  14. 

Tronghton,  John  Ellis,  Saint  Michael's  Alley, 
Cornhill,  London,  Merchant.  Cannan,  Off. 
Ase. ;  Messrs.  FreshfieCh,  New  Bank  Build- 
ings.   Aug.27. 

Thompson,  Henry,  Naffbrton  Mills,  near  Driffield, 
York,  Com  Milter  and  Malsler.    AdHngton 


8l  Co.,  Bedford  Row ;  Tigyhr  k  Co.,  Wake- 
field.    Aug.27. 
Taylor,  Joseph,  tpswicb.  Grocer  and  Te«  I>ealcr' 
lAtchfieUl  &  Co.,  89,  Chancery  Lane  |  PmnaOy 
Ipswich.     Sept.  3. 

Tonis,  Samuel  Rogers,  Maiden  Lane,  Cheapside, 
London,  but  now  of  Bow  Church  Yard,  Cheap- 
side,  Commission  Agent  and  Warchonaeman. 
Had/ield,  38,  Fountain  Street,  Maocbester; 
Cooper  &  Co.,  Brown  Street,  Manchester; 
Johnson  &.  Co.,  7,  King's  Bench  Walk,  Tem- 
ple.    J5ept.  10. 

Willson,  James  Lewis,  and  William  Allen  Tomer, 
Wood  Street,  Cheapside,  London,  Ware- 
housemen. Cannon,  Off.  Ass.;  Retd 6l  Co., 
Friday  Street,  Cheapside  ;  Sale  &  Co.,  Man- 
chester.   Aog.  27. 

MHlliams,  Joseph  Raynton,  Bristol,  Wholesale  and 
ReUil  Ironmonger.  Hicks  &  Co.,  Bartiett's 
Buildings ;  WeUingiom,  Bristol.    Aug.  27. 

Williamson,  Joshua,  Nicholas  Lane,  Lombard 
Street,  London,  Merchant.  Cmiu»,Off.  Asa.; 
OUverson  &  Co.,  Old  Jewry.    Aug.  31. 

Worinton,  Thomas,  of  Burbage,  Leicestershire, 
Hosier,  Baker  and  Grocer.  Holme  A  Co., 
10,  New  Inn  ;  Weston,  Cank  Street,  Ldcester 
Sept. 

Walker,  William,  and  John  Walker,  Saint  John's 
Square,  Clerkenwell,  Middlesex,  and  of  Mot- 
ley Street,  Manchester,  Manufacturers  of 
Apparatus  for  Heating  Buildings.  Aiaagrr, 
Off.  Ass. ;  Armstrong,  33,  Old  Jewry.  Sept  10. 

Willia:)  s,  George,  Aldgate,  Loudon,  and  New 
Kingston,  Surrey,  Linen  Draper.  Edwards, 
Off.  Ass. ;  Askurtt,  1*37,  Cheapside.  Sept.  17. 

Walker,  Richard  Rhodes,  and  Robert  Joseph  Ped, 
Manchester,  Scotch  and  Manchester  Ware« 
housemen.  Sale  &  Co.,  Fountain  Street, 
Manchester)  A.  M.  8f  C.  Baxter ^  Lincoln's 
Inn  Fields.    Sept.  17. 


PRICES  OF  STOCKS. 

Tuesday,  Sept.2\,  1841. 

3  per  Cent  Consols  Annuities  -  -  89f  <■  i  « I 
New  3§  per  Cent.  Annuities  .  ^  -  9S|«|at 
India  Bonds,  Sf  per  Cent.  -  2s.  a  \s.  a  4m.  pm. 
3  per  Cent.  Cons,  for  account  14ih  Oct.  89)  a  { 

a  i  a  I  a  i 
Exchequer  Bills  1000/. a  2id.  \5s.  a  I2s.  u  15*.  pm. 

Ditto        500/.       do.    15«.a  13#.  «  Iftt.  pm. 

Ditto  Small  do.    14«.a  16r.«  17«  pus. 
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SATURDAY,  OCrOBER  2,  1841. 


■■■■>  **  Quod  ma^a  sd  N0» 
Pcrtlnety  ec  ncacire  malan  Mt»  sfiUmtifi. 


HORATtf 


PARUAMENTARY  NOTICES. 

The  sesrioQ  of  parliament  will  soon  close, 
and  it  will  be  memorable  only  for  the  New 
Equity  Judges  Bill,  which  has  passed  the 
House  of  Commons,  and  will  very  soon 
become  the  law  of  the  land.  We  shall 
thus,  in  the  approaching  Michaelmas  Term. 
have  iiYe  Equity  Judges  ready  for  the  dis- 
patch of  buainess.  This  will  be  no  little 
Wp  to  the  new  Lord  Chanoellor,  iwd  we 
cannd  but  beliere  that  the  jadidal  power 
Yiil  he  not  only  sufficient  to  dispose  of  the 
existing  arrears,  but  to  keep  them  down  for 
the  future.  Indeed,  from  some  recent  in- 
dications, it  may  be  possible  that  there  may 
not  be  sufficient  buaineaa  to  keep  all  five 
Courts  permanently  at  work.  But  should 
this  be  so,  it  is  better  that  a  Judge  should 
be  under-worked,  than  over-worked)  and 
that  there  should  be  Judges  without  suitore, 
rtther  than  suitors  withemt  Judges.  Bo- 
lides, the  evil  cannot  be  of  long  continue 
ftnee,  as  on  any  vacancy  occurring,  the 
place  is  not  to  be  filled  up,  except  on  ap« 
plication  to  parliament*  We  hope,  how- 
ever, among  the  new  regulations  for  the 
disposal  of  equity  buameaS)  there  will  be- 
^e  cheaper  mode  devised  of  hearing 
points  of  equity  practice.  We  hope  tq  see 
either  an  Equity  Practice  Court  established, 
or  some  arrangement  similar  to  that  which 
now  takes  place  at  common  law,  before  a 
Judge  at  chambera.  With  a  omus  of  New 
Orders  to  work,  some  such  arrangement  as 
this  is  indispensable.  The  power  to  make 
^be  necessary  regulations  in'  this  respect,  is 
elearly  given  by  stat.  3  &  4  Viet.  c.  94, 
(printed  21  L,  0.  310),  amended  by  statute 
4  &  5  Vict.  c.  52  (printed  ante,  p.  376). 

^e  regret  to  find  that  in  consequence  of 
the  debate  which  took  place  in  the  House 
of  Commons  on  the  subject,  Mr.  Vizard  has 
][^^ed  his  situation  as  solicitor  to  the 
Home  Office.    At  the  time  that  this  ap- 

YQi.  xwi,— wo.  679. 


pointment  was  made,  and  came  under  disK 
cussion,  we  gave  our  reasons  in  support  of 
the  appointment  (see  antf,  p.  436),  and 
we  have  seen  no  cause  for  changing  onr 
oninion.  We  think  it  is  for  the  advantage 
of  the  public  that  the  Home  Office  should 
have  the  advice  of  an  experienced  solicitor; 
and  we  think  it  also  for  its  advantage  that 
that  branch  of  the  profession,  as  a  body, 
should  be  encouraged  by  the  bestowal  of 
appointments  of  this  nature  QQ  ltd  m(M 
dstinguished  membera. 

The  improvements  aa  to  the  disposal  of 
private  bminess  in  the  House  of  Commonsy 
are  going  on  satisfactorily.  Mr.  Greene 
has  been  placed  in  the  chair  of  the  public 
committees,  with  this  alteration,  that  ho 
will  not  only  take  the  chair  on  government 
bills,  but,  aa  we  understand,  on  the  bills  of 
private  membcrfi.  This  was  highly  neces-* 
sary,  for  it  was  a  considerable  hindrance  to 
any  individual  member,  having  the  conducIT 
of  a  bin,  to  have  to  find  a  member  able  anj: 
willing  to  act  as  chairman.  A  further  im-« 
provement  will  be  found  in  the  fqllQwing 
resolutions,  which  have  been  made  on  the 
motion  of  Mr«  Greene  i 

That  all  standing  orders  regulating  the 
pmctice  of  the  House,  and  of  the  Private 
Bill  Ofl^ce,  with  refnreuoe  to  estate  ancl 
name  bilU,  be,  during  the  present  session^ 
suspended.  That  all  such  bills,  during  this 
session,  be  after  their  second  reading  re- 
ferred to  a  select  committee.  That  such  com-* 
mittee  do  consist  of  the  following  members  s 
Mr.  Greene^  Mr.  Estcourt,  Mr.  Aglionby» 
Mr.  Tatton  Egerton,  and  Mr«  Walker* 
That  three  be  the  quorum. 

Our  readers  will  remember  that  in  the 
two  preceding  sessions  divorce  bills  were 
referred  to  a  select  committee,  consisting 
wholly  of  impartial  members.  We  have 
here  the  same  rule  adopted  with  respect  to 
estate  and  name  bills;  and  we  do  not 
doubt  that  evisntually  the  same  course  will 
be  adopted  with  respect  to  ail  private  billst 
iQ 
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PRACTICAL 
POINTS  OF  GENERAL  INTEREST. 

AHE. 

The  follow  ing  case  may  be  interesting  to 
Boroe  of  our  readers  :  — 

A  testator  appointed  two  persons  to  be 
the  executors  of  his  will,  and  to  be  the 
guardians  of  his  adopted  daughter,  M.  H. 
Grant,  *'  whose  property  I  wisli  to  be  paid 
into  her  own  hands  on  the-  day  she  attains 
her  twenty- fifth  year,  and  not  till  then." 
M.  H.  Grant  was  twenty-four  years  old 
on  the  11th  September,  1840.  The  ques- 
tion was  whether  she  had  attained  her 
twenty- fifth  year. 

Mr.  Temple. — Attaining  such  a  year 
means  attaining  a  complete  year,  as  for 
instance,  attains  twenty- one. 

Alderson,  B.— You  mean  twenty-one 
years ? 

Alderson,  B. — She  attained  her  twenty- 
fifth  year  on  the  11th  of  September,  1840, 
when,  she  became  twenty- four  years  old. 
Grant  v.  Grant,  4  Yo.  &  Col.  256. 


THE  LAW  RELATING  TO  JOINT- 
STOCK  COMPANIES. 

.       .LTABItlTT  OF  DIRBCT0R8. 

Tub  following  case,  although  somewhat  special 

?n  its  circumstances,  is  not  without  its  general 

bearing  on  joint-stock  companies,  especially  as 

to  the  appropriation  of  shares  by  directors, 

under  peculiar  circumstances. 

'  Certain  persons  airreed,  in  1832,  to  form  a 
society  to  be  called  ''The  Society  for  the 
Illustration  and  Encouragement  of  Practical 
Science,"  and  in  October,  1834,  they  obtained 
a  charter  for  that  purpose,  by  which  they, 
"  together  with  such  other  persons  as  had  be- 
come, or  should  at  any  time  thereafter  become 
subscribers  to  the  capital  or  stock  thereinafter 
mentioned,"  were  incorporated  under  the 
name  aforesaid,  with  perpetual  succession  and 
a  common  seal,  and  it  was  thereby  declared 
that  the  capital  of  the  society  should  be  the 
sum  of  20,000/.,  divided  into  four  hundred 
shares  of  50/.  each.  At  the  time  of  granting 
the  charter,  Abbott,  Brickwoud,  Shamir,  and 
Watsun,  were  the  only  persons  who  then  held 
any  shares  in  the  society,  but  Telford  and  Giles 
Iiad  promised  to  take  five  shares  each,  if  the 
charter  was  granted.  Soon  after  the  granting 
of  the  charter,  Abbott,  Brickwood,  8haw,  nnd 
Watson  caused  to  be  prepared  400  shares  of 
50/.  each,  auiountiug  togetlier  to  20,0()0/. ; 
and  they  agrred  to  a|)propriatc  the  whole 
number  eqiintly  among  themselics.  and  to  re- 
sell the  same,  or  so  many  thereof  as  they  might 
think  proper  for  their'  own  private  benefit, 
chargini(  themselves  with  the  whole  capital  of 
20,000/.,  directed  by  the  said  charter  to  be 
subscribed    by   tlie    proprietors    of   the  said 


society.  From  the  incorporation  of  the  so- 
ciety until  February,  l835^bbott,  Brickwood, 
and  Shaw,  together  with  Watson,  down  to  bb 
death,  managed  all  the  affairs  of  the  society 
in  a  private  manner,  without  any  interference 
on  the  part  of  Telford  or  Giles,  or  any  other 
person.  Telford  died  soon  after  the  ciiarter 
of  incorporation  had  been  granted,  and  toon 
after  Abbott,  Brickwood,  Shaw,  and  Watson 
transferred  to  Telford's  executors  five  shares  in 
the  society  for  250/.,  and  abo  transferred  other 
five  shares  to  Giles  for  a  like  sum,  which  two 
sums  they  appropriated  to  their  own  use,  and 
thev  also  sold  other  shares  to  other  parties, 
an<(  appropriates!  all  the  money  to  their  own 
use.  A  bill  was  filed  by  the  corporation  al- 
leging that  the  full  consideration  of  20,000/. 
was  not  paid  by  Abbott,  Brickwood,  "Shaw, 
and  Watson,  and  praying  that  an  account  might 
be  taken  of  what  they  ought  to  have  paid,  and 
for  payment  of  the  amount.  A  demarrer  for 
want  of  equity  was  filed.  It  was  distinctly 
stated  in  the  bill  that  the  only  persona  who 
were  interested  at  the  time  of  the  charter  beii^ 
granted,  were  the  four  persons  named,  and  it 
was  accordingly  contended  in  support  of  the 
demurrer,  that  they  had  the  right  to  do  %vhat 
they  pleased  \nth  respect  to  that  which  was  t/> 
become  the  property  of  this  corporation,  that 
is,  in  rerprct  of  these  shares,  and  that,  if  on  the 
one  hand  they  had  the  power  of  iocamDg 
responsibility,  they  had  on  the  other  hand, 
the  power  in  that  way  of  discharging  them- 
selves from  it.  "  1  confess  '*  siud  Lord  lABg- 
dalpf  M.  R.,  "I  cannot  concur  in  that  argb- 
ment  They  were  then  the  only  members  of 
the  corporation,  and  taking  it  for  the  present, 
that  l>eing  snch  only  members,  they  liad  a  r^t 
to  do  what  they  pleased  with  the'  property  of 
the  corporation,  without  proceeding  to  the'ex- 
tent  of  destroying  the  corporation ;  yet  had 
they  a  right  to  act  in  a  manner  totally  incon- 
sistent with  this  charter  of  incorporation,  and 
at  the  same  time  continue  to  act  as  if  the  charter 
of  incorporation  were  valid--to  hold  out  to 
the  world  that  it  was  valid,  and  to  sell  shares 
upon  that  snnposition  ?  I  apprehend  they  were 
bound  to  look  to  the  continuance  of  the  cor- 
poration, and  to  the  conditions  and  terms  on 
which  it  was  originally  founded ;  and  that,  in 
continuing  it,  they  could  not  discharge  them- 
selves from  the  liability  of  the  conditions 
affecting  the  rights  of  all  who  might  afterwards 
become  members  of  the  corporation.  A  man 
with  regard  to  his  own  estate  may  act  as  he 
pleases ;  he  may,  as  it  has  been  sa'd  in  aign- 
meiit,  take  from  one  pocket  and  pat  into 
another;  but  that  is  not  the  case  with  these 
persons.  They  were  the  only  managers  and 
the  only  members  of  the  corporation,  and 
what  is  alleged  upon  this  bill  is,  that  they  de- 
termined to  become  the  owners  of  all  the 
shares ;  their  right  to  do  so  is  not  dispated  by 
the  plaintiffs,  but  what  they  say  is  this,  **  yon 
might,  if  you  pleased,  have  become  the  owners 
of  all  the  400  shares,  but  if  the  corporat  on 
was  to  continue,  then  you  were  bound  to  give 
to  the  corporation  to  the  value  of  those  shares, 
or  20,000/.,  but  you  have  not  done  so.'  Tla% 
is  the  question  to  be  determined  in  thb  cause. 
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The  defendants,  on  their  part,  say  we  have  laid 
out  money  in  the  purchase  of  models,  furni- 
ture, &c. ;  in  the  alteration  of  the  premises, 
and  in  carrying  on  the  undertaking,  until  we 
bad  established  and  made  it  very  valuable ;  our 
outlay  and  expences  amounted  to  16,0(K)/.,  we 
have  added  4,000/.,  and  by  delivering  the 
models,  &c.  to  the  corporation,  and  bv  paying 
the  4(H)0/.,  we  have  become  the  purchasers  of 
400  shares.  If  the  facts  were  so,  it  is  not  dis- 
puted by  the  plaintiffs  that  the  transaction  was 
ri^bt,  but  the  truth  of  that  allegation  cannot 
be  brouf^ht  into  discussion  upon  this  demurrer. 
The  plaintiffs  allege  by  the  bill  that  the  expen- 
diture did  not  amount  to  the  16,000/.,  and  if 
not.  the  result  simply  is,  that  the  amount  of 
the  expenditure  together  with  the  4000/.,  which 
was  the  whole  consideration  paid  for  the  400 
shares,  was  much  less  than  their  value.  It  is 
distinctly  stated  by  the  bill,  that  the  four  per- 
sons bought  the  whole  400  shares  from  the 
corporation,  that  they  as  individual  members 
of  the  corporation,  acc|uired  them,  without, 
according  to  the  allegation  in  this  bill,  having 
paid  into  the  corporation  fund  the  value  of 
theiD."  The  demurrer  was  accordingly  over- 
ruled. The  Society  of  Practical  Knoicfedge  v. 
Abbott,  2  Bca.  559. 


MAKING   CALLS. 


We  have  already  collected  the  cases  relative 

to  mAing  calls,  (see  20  L.  O.  273).    We  now 

add  the  following : 

By  the  I2l8t  section  of  the  6  &  7  W.  4, 
c.  cv^,  tiie  directors  of  a  railway  company 
were  empowered  to  make  calls,  the  aggregate 
amount  not  to  exceed  100/.,  and  no  cul  to  ex- 
ceed 10/.  upon  each  share,  and  an  interval  of 
three  calendar  months  was  to  elapse  between 
the  days  of  payment  of  each  call.  It  also  re- 
quired that  twenty-one  days'  notice  should  be 
given  of  every  ctdl  by  advertisement  in  certain 
newspapers,  and  enacted  that  all  money  so  called 
for,  should^ be  paid  to  such  persons  at  such 
times  and  places  as  in  the  said  notice  should 
he  appointed  A  resolution  of  the  directors 
was  made  for  a  call  of  8/.  per  share,  but  the 
Relation,  although  it  mentioned  the  period 
within  which  the  call  was  to  be  paid,  did  not 
specify  the  place  where,  or  person  to  whom,  the 
psvment  was  to  be  made.  The  notice  of  that 
call  inserted  in  the  local. newspapers,  according 
to  the  directions  of  the  act,  specified  the  time 
^d  place  of  payment,  and  the  person  to  whom 
the  pavment  was  to  be  made ;  and  it  was  held, 
first,  that  the  publication  of  the  notice  must  be 
Bssnmed  to  be  the  act  of  the  directors ;  and 
secondly,  that  the  call  was  properly  made. 
"By  the  12 1  St  section,"  said  Mr.  Baron  Parhe, 
'  the  directors  are  empowered  to  make  such 
calls  fur  money,  &c.  as  they  from  time  to  time 
shall  find  necessary,  and  it  is  enacted  that  the 
Aj?gregate  amount  of  calls  shall  not  exceed  100/., 
>u^d  that  no  call  shall  exceed  iO/.  upon  each 
share,  and  an  interval  of  three  calendar  months 
^s  to  elapse  between  the  days  of  payment  of 
rach  call.  Now  there  is  not  one  word  in  this 
enactment  requiring  that  the  place  of  payment 
^^  person  to  whom  the  payment  is  to  be  made, 


shall  be  named  at  the  making  of  the  call. 
That  section  then  proceeds  to  provide  ttmt 
twenty-one  days*  notice  shall  be  given  of  every 
call,  by  advertisement  in  certain  newspapers 
therein  mentioned,  and  enacts  that  all  money 
so  called  for  shall  be  paid  to  such  person  anS 
at  such  times  and  places  as  in  the  said  notice 
shall  be  appointed.  \  The  notice,  therefore, 
roust  contain  those  requisites.  In  this  instance 
the  notice  does  state  the  time  and  place  of  pay- 
ment, and  in  other  respects  complies  with  the 
act  of  parliament.  Assuming,  therefore,  the 
resolution  to  be  the  act  of  the  directors,  I 
think  that  the  call  in  questitm  was  properly 
made."  Great  North  of  England  RaUway 
Company  v.  Bidduiph,  7  Mee.  &  VV.  243. 


THE  LAW  OF  CLUBS. 

Mr,  Wordswortji  has  just  published  an  able 
pamphlet  on  "Societies  called  Clubs,"  in 
which  he  sums  up  the  recent  cases  on  the 
subject,  and  gives  the  following  as  the  result : 

"The  committee  of  a  club  are  the  agents  of 
the  members  at  large.  The  latter  are  not 
bound  by  the  acts  of  the  former  if  they  exceed 
their  authority  as  agents.  The  extent  of  that 
authority  is  to  be  found  in  the  constitution  of 
the  club,  which  is  composed  of  a  set  of  rules, 
or  conditions,  agreed  to  at  the  formation  of 
the  club.  In  general,  as  rules  are  ordinarily 
framed,  they  do  not,  by  construction  of  a 
court  of  law,  empower  the  committee  to  deal 
upon  credit.  Nothing  short  of  a  clear  and 
express  provision  to  that  effect,  in  the  rules, 
wiU  be  binding,  upon  the  members.  In  the 
jtbsence  of  such  a  provision,  the  committee 
must  deal  for .  ready  moncyi  to  be  drawn  by 
them  from  the  members'  subscriptions,  which 
make  a  fund  for  the  general  purposes  of  the 
ulstitution.  The  moment  that  fund  is  found 
to  be  inadequate  to  the  current  expences  of 
every  description  whatsoever,  the  committee 
should  call  the  members  together  and  get 
further  suhscriptions ;  or,  do  one  of  two  things 
— ^resign  their  offices  of  committee-men,  or, 
resolve  to  carry  on  the  club  upon  credit.  The 
responsibilities  of  a  committee,  paying  ready 
money,  are  confined  to  the  proper  administra- 
tion of  the  current  funds,  and  the  exercising 
of  a  vigilant  superintendence  over  the  dis- 
bursements, taking  care  that  the  former  are 
equal  to  the  latter.  As  was  said  by  Tlndal,  C.  J., 
in  addressing  the  jury  on  the  trial  last  dis» 
cussed, '  if  persons  choose  of  their  own  accord 
to  act  as  committee-men,  and  to  put  their  names 
upon  the  committee,  they  ought  not  to  neglect 
their  duty.  It  is  their  own  milt  if  they  sfter-r 
wards  become  liable.  There  is  always  a  course 
which  may  be  pursued,  and  which  I  think 
ought  always  to  be  adopted  in  institutions  of 
this  kind,  and  which  would  keep  committee- 
men secure  from  danger,  and  that  is,  not  to 
have  or  sanction,  any  contract  between  the 
committee  and  the  tradesmen,  except  on  pay* 
ment  of  ready  money,  for  then,  if  the  defen- 
dants could  have  shewn  that  Chapman,  their 
2G2 
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steward,  was  always  arm^d  with  a  pnr^e,  and 
al^'ay?  dealt  with  tradesmen  for  rearly  money, 
and  that  Kiich  was  the  constant  course  uf  deal- 
ing, no  such  contrael  a»  tke  present  could 
have  heen  made."  Tliat  is,  the  diefcpdanU 
would  not  have  l>e<*n  liable. 

"  If,  on  Uie  other  li^nd, Ure  committee  e^ooae 
to  ileal  upoa  c?refUi,  tt>eir  must  pay  out  of  their 
wvn  pncketsy  if  the  fbndd  of  the  chih  in  their 
hands  prove  rasiKficient.  The  linhility  incarred 
in  sudi  a  cam*  ia  as  l>etweeii  the  committee 
and  the  tradesmen ;  and  if  the  committee  l>€ 
eomp"tled  to  pay,  they  have  ao  ri||;ht  to  seek 
fr»r  CMHitrihutioD  itwn  the  Okembera  at  larff^ 
if  it  be  clear  from  the  niles  of  the  dnli,  that 
die  coin mittee  were  merely  to  distribute  the 
funds,  aiul  not  ity  deal  upin  crcMfit.  But  aa 
hetween  the  several  me.nhers  of  the  cotnmittee 
each  i9jial>le  to  the  others  if  the  liability  be  a 
jfjini  otte.  That  ia,  if  all  coneurn^d  in  making 
•Che  ermtrnct,  but  only  two  are  sued  upon,  ana 
n»m|>elled  to  perform  it,  th<iae  two  may  seek 
f  ir  coutrilmtron  fr  ^m  thp  other  com mittep«men« 
It  is  seldom,  however^  that  all  the  inemhers  of  a 
committee  are  present  togetlier  at  one  time, 
so  that  contracts  mav  ha  eiOerfed  into  by  seme 
in  the  name  of  all;— f>y  some  ia  the  name  ef  the 
committee  at  lai^e.  With  respect  to  those 
not  present,  if  it  be  soi^il  to  wake  tfaedi 
Hable,  either  by  the  tradesmen  or  bv  their  fellow 
committee-men,  it  should  seem  tliat  their  lia- 
bility will  only  commence  from  the  time  when» 
by  their  expressions,  conduct,  and  acts,  they 
shall  he  taken  to  have  'consented  and  as- 
sented' to  what  was  ^oinf^  on.  It  appears 
fttrthw;  tliat  in  such  a  case  as  Todf/  v.  aWjt, 
the  house-steward  will  t>e  regarded  as  the  af^ent 
of  the  committ»'e.  If  the^  deal  upon  ercdil, 
and  by  tlie  usual  course  ol>served  in.  the  club^ 
the  house-steward  have  givea  ordeis  to.  the 
tradesmen,  and  paid  their  accoimts  from  lim'e 
to  time,  there  will  be  no  bounds  to  the  ccun^ 
mittce*8  liabiTity.  Under  such  circumstancea.- 
he  wiH  l>e  considered  by  a  jury  as  aufthoiised 
to  pledge  the  credit  of  the  committee.'* 

'rhe  decisions  cited  or  referred  to  in  the 
course  of  the  pamphlet  are  the  following : — 
Fhmin4r  v.  Hector,  2  M.  &  W.  IJft;  R'tgfT^i 
Y,  Bishop,  2  C.  &P.  343{    Ragffen  V    Afaw- 

fmos^  rttid,  556;  Sharp  y,  M  r/nvn,  6  Pt  ice, 
Ali  JMauny  V.  Sipckland,  2  Stark  N.  P. 
416;  ^d'lmt  v  (^Hrien  and  ^damt  v.  Ripp9n, 
•J  M.  &  W.  172;  Tof(d  V.  Emfy,  Uw  Journal. 
July  and  August.  11^1 1;  Gleveuer  s.  Htmier, 
&C.&  \\  &2i  f':trton  V.  Ml,  6  B.  &  AkL  34; 
fitfrU  V.  Smk/t,  7  Bing.  705 1  Pink  v.  Seudu^ 
m^^f^,  6  C.  &  P.  7L 

We  stated  the  law  on  this  subject,  and  re« 
viewed  mcM^t  of  tliese  cases  in  vol  XIII,  p.  48K 
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ABPORT  OF  CRIMINAL  LAW  eOMUISSIONBllS. 

[Continued /Vom  p.  348  ] 
••  Lttir  of  Rni^lnnd, — We  now  advert  to  some 
of  the  provibioud  of  the  law  of  £ngland  relating 


to  titis  sobjeet,  so  far  as  may  be  pgcissyj  \m 
illustrate  the  lemarks  which  we  propose  to 
add,  and  to  eloeiibte  and  iiistifylhe  enactments 
which  we  shall  afterwanu  sofitnit.  lo  advert- 
ing to  the  law  of  England,  we^  refer  to  an  ob»er- 
ration  already  nifide.  that  we  labo«ir  uader 
some  diflifulty  from  being  confiiieil  to  a  very 
partkil  and  imrrow  view  of  the  generHl policy  «»f 
the  law  ctmceming  libels  and  oilier  sllefviil  ci»ib* 
nimiiediiftns.  We  may  a<hl  tluH  tW  pn>visioii9 
of  the  crimiiia]  L»w  of  Eugkind  r^onlliii;  these 
offences,  are  much  leas  artticittl  and  faH-  lese 
perfect  than  thooe  which  regulate  the  remedial 
braneh  of  tlie  law  in  reaped  of  oral  alaodera. 
Whilst  the  latter  are  now  nioiil«ieil  tn  soond 
principle!^  to  uieetlhe  exigencies  «if  aociety, 
aad  rules  have  been  at  last  estalilisheii  upon  a 
Iwnefieial  adjustment  ef  conttctiag  principlea^ 
the  few  provisions  wbirb  conretn  rrimioal 
liability  remain  for  the  most  |>art  in  tkeir  an- 
cient martifieial  state.  It  is  not  «lifiic«ilt  to 
accimnt  for  tins  state  of  things.  With  respect 
to  »lan(k*r,  as  the  subject  of  a  civil  nsiue«h ,  the 
fretfiieucy  of  suits  induced  the  necessity  of  eua- 
tinual  di$ctisai(K>  of  tlie  snliyect,  simI  the  natnral 
result  has  been  that  bv  slow  degrees,  aocl  after 
Kreai  fiuctuations  ano  the  lapse  of  many  cen* 
taries,  many  rules  and  distinctions  have  lieen 
estaldished  eondncive  to  practical  experience, 
and  the  law  presents  a  more  systemaiir  form 
than  asight  have  liceo  expected,  ht  ■ospeet  «)f 
the  criminal  biancb,  the  case  has  beeis  wiilrly 
different.  The  law  in  its  aneieut  aimiifii-ity 
containeil  few  regulations  in  the  way  of  oritoi^ 
nal  restraint  t  maay  wero  not  esseniial  when 
few  could  write;,  and  none  as  yeli  eonM  ptiiu« 
The  wider  diffudiou  of  the  first.  nadifncKls  uf 
education^amoug. ranks  to  wjiieh  loarmig  was 
before  utikncfWi),  the  invention,  of  tho.|ire«a,aad 
the  sweepipg  avvay.  of  those,  rtatrictsooa  hy 
ifihich  its  action,  was.  first  fetiered»nio  einema- 
8taap's..from  wJiich  nunisraal  cbanirea  as  the 
ciinVuial  branch  of  the.  law,  iQi«ht  Jbaio  heeo 
expected  to  rriUit..  ^\^  howcrer.  Was  not 
lieeu  the  conse<|ttence«  and  the  simple  iwioriple 
of  penal  restraint  in  resfiect  of  delamalory  in* 
}ura;s,  and  the  law  Inr  which  lliey  are  pm^ishiw 
ed,  rtiqnins,  with  frlight  exception,  what  it  was 
many  centories  i^to. 

*'  In  our  ubseivatiooi  upon  the  \%m  oC  Rag* 
land  we  propose  to  adi»pi  the  ofiler  wbieli  «e 
have  already  preserilied  in  ivmarfciiig  ^em-iall^r 
upcm  the  principkes  peculiar  to  this  dass  uf 
uifeuces. 

'<  First,  thereftire,  as.to  the  natave.  ifwalitv, 
and  coiisei|nences  of  tlie  pn^hilnt'ed  commooi* 
i*atio».  It  will  lie  seeo  fvt>m  tlie  aiHbotitiea 
whidi  we  are  alKmt  lo  atkhice,  tliat  whilst  tho 
(letinitioas  of  the  oience  rei:oi;iii»-d  by  the 
law  of  England  are  very  extensive,  the  priiiri* 
pies  on  which  (bey  are  founded  are  pec  tliarir 
narrow,  as  regarls  one  of  the  roost  imiiortaiit 
of  the  classes  whii'h  thb  biamb  of  tke  la«r 
iuchtdes:  viz.,  tliat  whieli  concerns  infory  to 
persoual  reputation.  It  is  to  this  clan's*  there* 
fore,  that  our  attention  has  been  clwefly  direct- 
ed ;  the  provisions  of  the  common  and  statate 
law  in  respect  of  irrelijfioas,  iuiiaoral,  uid 
sedluous  publications,  seem  to  he 


Digitized  by 


Ljoogle 


TV  Uw  of  Libd. 


mnim^  and  saiUioclory  f^rounds,  in  respect  df 
which  liuc  feiv  retiMrkx  «re  ftHfuwite, 

**  We  i«d  MMOttK  ^^^  ««Ctforitiei  the  folkw- 
ui|(  >les«  ri^?'wii  of  ti|M4  M  4  criiiiiiiail  odciiee. 
Ill  b.r  W,  Illjck8l9ii«*«  OlMnmentaries,  vol,  Iv. 
!>.  I5(i»  the  tHw  i«  tli«8  »t2iC«t(  :— -  Of  «  nutiire 
wry  similar  t«  cliiUettices  are  liliHs,  //^n^  /«. 
«««,  a*icls  tikwi  ia  tkeir  larirett  aad  muse 
cxieti;4vi*  tenM.  siKiiify  sny  «vn(iNg«,  pictnrfs, 
t>r  Ike  Wkt^  of  aii  iaiaioml  •  ill^al  tea  en  y, 
%i<ia  cWc  Msaws  in  wkM  ive  am  aow  4<«con. 
«i«l«r  tbeiii,  are  maik^M  deCnMiMM  ti€  aiw 
Her«OM,  and  especkilly  a  magi^aralc,  «nade  iiaO- 
la*  bv  fW  iwiuijtoii#  miAti,*^  ..:«««  ..^  ^:.^..^_ 
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jjim  Co  pahtic  liatriMl,  conteaipt,  a|id  ndwale. 
The  dircct  Ceiidtiicj'  of  tlie«e  WieU  m  €4tf  6$^avit 
^rkejmf4icpem:e^  liy  «cirHit|r  up  t4ie  «hjecta  of 
Jiemto  re^^sa^e,  auil,  |ierkii|i4,  to  l^vodalied 
The  cuaiinuiikiiUon  of  a  iiliel  to  any  one  per- 
nio U  a  palilicatioii  ia  the  eye  of  tlie  law,  and 
tlier«foi«  the  aoiulkig  an  abusive  pnv«c«  iecter 
«« a  mum,  is  Jiaaatick  a  tHiel  a^  IT  it  wereo|H*ntv 
pnnicil,  for  it  e<|«ally  tends  to  a  Weach  oi  ike 
pw-e.  For  tlie  same  reason,  it  is  iminateriul 
wUi  aeflMCt  lo  ike  essence  oT  a  IiImI  irliether 
the  hmU  ofii  be  true  or  faisc,  ainee  the  provo- 


mty  mweailKTa  lilwl  must  appear  tt>1ie  false 

SL^'ils*. »!*"'•""*,'''''■/  tl'^cJt-r^e  l»etnin, 
tlie  plaintiirkafi  mroived  no  privnte  ininrV.  and 

kfl  Tr^*""**  ••  dt-iaawda  fon*,M.«H«.|t,n  fut 

p«UlH.peat^  and  thenrfcH-e,  n^m  a  rkil  n^im, 
thetnali«fi4ea<-rusaik.n  niuy  !•..  pltHt.kd  ia. 

laroftke^it.  Bit  in  a e/.n.Ul  pUrnm.a 
llie  tralency  arkfch  all  libels  iKkvi  m,  ,,rea,S: 
animosities  and  to  disturb  itie  pnblk^  iicaie,  is 

be  wbok  that  tJtJ  la»v  n^nsideri      AimI,  ili!^.!! 

OCI-,  m  siieli  pnieiH-uiions,  Uie  onlv  points,  m. 
be  iiMjniijd  into  are^  firat,  tke  niaWnsrar  pnl». 


lA'^S^^r*"^':?^],^ 


iH-fceil  «r!«iiiaily.  tlioui-h,   deatnlri*.  thcj 

>«lHiod  of  «  may  aggrmMe  iu  tuUt  tmri 

tiitHct  «t  jnmMmii«.«    In  •  «IvU  tttiuti,  wc  ^ 


tnwe  |Niui|«  ace  afiabMt  the  <lrh.ii«lMil,  th«  ot^ 

1      }'  *'  •^•••e"»  «••••  a  lilwl  in  •  drirt 
wMwe.  in  l«keii  »«r  »  «i«UcM.u»  4.>fmii«i.,„  ,..." 

«  Ueiid,  i>r  ik«^  r«puuUoii  of  oitbwbo  h  alivr 


«ijn,  .Ml  not  Ue  ftJaity,  i«  tiic  <«•««.*«:  «.«*  ISs' o^«r.  ii   ?  ^'"*.  *"  *-  '"*«• 
P«d:*«4  «i1«i«aay.  tlH,i:h,    do.t«l5«.  the   «»Llir2^;K*i   '  '''•*' ••"«yl«e.|.plicdtu 


tie  Coi..D«atariea.  ditt  Oe  fabHy  if  tbe  IHwl  wWrti  cIk  I.w  m  «;«J1  Sfni  «l?!S?  '^^ 
«.y  ■KMrMrtte  H.  «■»»►  •««  «i«ia«e«be  pao^  rf  ibi.  Mt(,«i  w  the  *r^/  wl!i'  "f*r* 
uhoMiit,  i.  *e.larkal,te.  wbeii  it  U  conridlred.  «  *  4re,J^^.  w«/fc  C^JTt^.  "'^  (*.«*• 
*!it  «-«  «fce  ♦er  y  frte«](lle  «»  which  the  '^  p^rilft,  iniJrefaBd  .j^rw.  1  ^'T'''"''' 
5nmta.Ktr<rf  tbe*«ai«  ii  «miMM,  (rath '»  Ifc.  to  ma,  2  wXe  w  f^  ^  *  IT  '"!"'• 

ejn  be  ajtaitted  «<•  eJtlm-  dde^to  Aow  either   !liere  i«i*dr^  fi^m  LMV?u«b- .  *'''"'^'*-- 
the  traft4  orihe  Alaity  of  tlie  dfeired  «l..t    of  tJ,|»  kind  •JwhX.i/'^*'^* '"''"'.'""** ^ 

iiitkor  wrote,  #•>  Mt  m  n«i  Settled  «ii  this  :«««hd.aa  i.  «uI^«Li  i.S   • "  '"*"""«  "f  »u.H 

«..mct«l.f.HWig,p,lti<.ff  perjury,  to  read  I'^'^l  by  wnC  or7ri«t1„i^^^^^ 

«»l«er  hm  owk  am«t»*iti  or  that  of  any  btlier  per.  not  be  eqiaMy  cS^,k,al  /        '^'       '  '^'"'"  '* 

»«»,Wiwgf*,<St.irrilui.*alice.whd-h«i.oi,it-  -    '•  'Sri^*;  ,3fro„  th*  ««»            *    • 

«l  t-  a.  ^rti^B  „f  me  t,u,h  i,f  t,,e  lit,el.  further  dS^^h;,C,«,,,t^  ii^  !'«?  f~""'«.  '*- 

And  they  «H,I,  that  the  dt.u.*t  ItfUi.lethat  'iu»ti6uti^  *f^M^lL^LLT  ['^"''^  t 

wer^ad  beeiv  or  ciiilld  lie  «llow«d  fa»  tbe  de.  "««l,.lh*tlhe  voa|ei.u  tlww.f 

«<*(Jaat  ia  luch  «a»e,  ^a»  to  re<id  faia  own  mtB-  " _ 

«»»«.  «tirtl«i{  th««  ik  tbe  tiinewhea  lie  p«il..  »»«.,*«  ttodency  of  the  mibll<i.Hi-*«jM-    .. 

Mddd|,«fie»etbfeco<it««taoflttobe«rue^  tbM<  f"Uowa,  thiT .b«V»laeho^  w7  '  ViS"''''""*'* 
^BothHeri^thi«ro4H«.ed.*«iuld  be  t. 'allow  >«i«^t  ^j-it^^  i^Zt.    ,f  j^^^^^^^^^  ''T"^- 
»«  defendant  t6  cl.«'^  tbe  prosecutor  with    •••«»  iU  ,uiiiSuoS^ForJ„fw '•;""', T 
Pf2»nv«ndii.«flre«toeoinpelth«€oo«t  totry,  kflown, whetter  ifee  (Aarw  he  Z,.  . ,'  '.'"' 
J^^fcr  tbtf  OffeiMe  uj^tt  alidafit.,-  «id  that   if »"  etidene*  ofX  fcc"  f»  r!,^",!/.'  '*''"'•- 

f'plMof  a«lce.    i  Black.  Ciftm.  (Mr.*^Ry.  ;it8elf.  be  *  dir*rtwXiD«^f^***-'T''*.'''' 

«J"«r.   The  ded.ioi.  of  the  Court'i*  rtrictly  i..   faUity.  V^hflat'^ie  party  wi,  ^LTTr  •'"■ 
««f«r«ny  withthe  Itinited  prinoi^ie.«n  wh'icl.j  JproviViy  the  truth  0"""!  cCp^  m  .''"""' 
?If'^.'«*'<'f  '»••*'•  "•  «P<«nde<n.y  Mr.Jpuni.ha  mao  on  a  «ltuSlZlt ''' *", 
^«*c.  ttacl.u»e.  grol^'ta  be  &.Ud.  JK«ilt..witl«H,l,Jlowi4wmo;',k^ro 
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are  true,  or  that  the  person  on  whom  it  )8  made 
had  a  had  rcpulaiion,  tince  the  greater  appear- 
ance there  U  of  truth  in  any  malicious  invective, 
90  much  the  more  provoking  it  isy 

"  It  has  appeared  to  uh,  after  attentive  con- 
sideration, that  the  law  of  England,  in  thus 
making  the  criminal  branch  of  the  offence  to 
depend  on  the  tendency  of  the  libel  to  provoke 
to  a  breach  of  the  peace,  is  constructed  on  too 
narrow  a  basis.  And  we  apprehend,  that  some 
incoHKniities  which  are  to  be  found  in  the 
practical  application  of  this  branch  of  the  law, 
are  attributable  to  this  defect. 

"  Although  it  be  true,  that  the  danffcr  toibe 
public  peace  is  one  ground  for  penal  restraint, 
jt  is  not,  we  think,  an  exclusive  one.    The  in- 
jury to  private  reputation  is  beyond  all  doubt  a 
sufficient  ground  of  legal  interposition  for  the 
protection  of  reputation,  by  giving  a  remedy 
in  damages ;  and  there  seems  to  be  no  satis- 
factory reason  why  that  protection  should  be  so 
limited  to  civil  reparation  any  more  than  there 
is  in  the  case  of  mere  spoliation  of  property. 
The  law  which  gives  a  remedy  in  damages  in 
respect  of  trespass  to  property,  is  confessedly 
insufficient  for  the  protection  of  proprietors 
against  the  fraudulent  abstraction  of  property ; 
and  in  many  instances  severe  penal  restraints 
against  malicious  destruction  or  damage  are 
deemed  to  be  necessary,  to  the  extent  even 
of  subjecting  offenders  to  the  penalty  of  trans- 
portation.       Although  it    be    not  necessary 
to  punish  a  malicious  libellerj  in  respect  of  the 
destruction  of  private  reputation,  with  eo  much 
severity,  the  law  might  justly  be  regarded  as 
inconsistent  and  defective,  which  thus  carefuUy 
protected  property,  but  afforded  no  more  than 
the  mere  civil  remedy,  in  respect  of  wilful  in- 
juries  to  reputation.    In  the  former  case,  the 
injury  is  made  penal,  simply  because  the  giving 
a  remedy  by  action,  affords  no  adequate  pro- 
tection against  injurieff   of  a    fraudulent  or 
malicious    nature,  perpetrated,  it  may  be,  by 
offenders  unknown,  or,  where  known,  irre- 
sponsible through  poverty  or  other  circum- 
stances.   But  precisely  the  same  reason,  viz. 
the  inadequacy  of  the  civil  remedy,  suggests 
the  expediency  of  also  affording  protection  to 
private  reputation,  by  the  like  means  against 
malicious  attacks    so    easily  and  frequently 
made  by  otherwise  irresponsible  authors. 

"  The  law  of  England  does  not,  however, 
recognize  the  injury  to  the  private  right  of 
reputation,  as  a  ground  of  penal  restraint,  but 
founds  its  prohibitions  and  penalties,  mainly, 
if  not  wholly,  on  the  ground  of  protection  to 
the  public  peace,  against  those  interruptions 
which  injuries  to  reputation  are  so  likely  to 

"  b  In  Dalton's  Justice,  289,  a  libel  is  defined 
as  tending  to  a  breach  of  the  peace.  In  Sir 
Baptist  Hicks's  Case,  Hob.  224,  it  is  called  a 
provocation  to  a  breach  of  the  peace.  In  the 
<a*e  of  the  King  v.  Summers,  Lev.  139,  it  was 
held  to  be  cognizable  belorc  justices,  because 
it  tended  to  a  breach  of  the  peace.  In  the 
case  of  the  h'ing  v.  fnihes,  2  Wils.  160,  the 
Court  of  Common  Pleas  gave  a  judgment  to 
the  same  effect. 


occasion.  It  will  be  seen  from  ibc  defiaitions 
of  the  offence,  and  the  auihoritiea  referred  to, 
that  this  is  the  great,  we  may  almost  atate,  the 
exclusive,  principle  of  the  criminal  law  cf 
libel.  One  imporunt  and  direct  con«e<jucnce 
from  the  adoption  of  so  narrow  a  prmciple 
is,  that  the  troth  or  falsity  of  the  matter  puh- 
litthed,  becomes  wholly,  immaterial.  Thb  m 
iuelf  is  a  perfectly  just  deduction  from  the 
original  principle.  For,  aa  a  violation  of  the 
peace  is  as  likely  to  result  from  a  publication  of 
that  which  is  true,  as  of  that  which  is  Wsc,  to 
a  law  designed  for  effectuating  that  principle, 
the  truth  or  fal«ity  of  the  matter  published 
must  be  indifferent. 

"  Conformably  with  this  inference,  Ihe  law 
of  England  excludes  both  partiea,  the  prose- 
cutor as  well  as  the  defendant,  on  a  charge  of 
personal  libel,  from  adducing  any  evidence  as 
to  the  falsity  or  truth  of  the  charge.  And  m 
reference  to  the  same  principle,  a  defendant 
convicted  of  a  personal  libel  is  not  permitted, 
even  in  mitigation  of  punishment,  to  shew  that 
what  he  pubUshed  was  true.  This  agiun  is  a 
just  deduction  from  the  original  principle. 
It  is,  however,  to  be  emphatically  observed, 
that  it  is  one  which  is  subject  to  the  conditioa 
that  no  greater  degree  of  punishment  is  to  be 
inflicted  on  a  convicted  parly,  than  ought  to 
have  been,  or  would  have  been  inflicted,  on 
the  supposition  that  the  matter  published  was 
true.  A  punishment  adapted  to  that  suppon- 
tion,  gives  the  defendant.aU  the  benefit  which 
he  could  derive  from  actual  proof.  If,  how 
ever,  the  punishment  were  not  to  be  usodified 
by  that  condition,  if  the  rule.werc  not  alrictly 


adhered  to,  of  punishing  merely  for  the  of- 
fence agidnst  the  public  peace,  .without  re- 
gard to  the  truth  or  falsity  of  the  maUer  pub- 
lished—that is,  if  the  truth  or  falsitv  ivere  to  be 
regarded  as  material,  the  rule  would  be  incon- 
sistent with  iU  principle,  and  highly  unjust. 
It  would  .be  inconsistent  with  principle,  to 
make  the  punishment  for  an  atteoapt  to  disturb 
the  peace,  to  depend  at  all  on  a  circuoistaace 
purely  collateral ;  and  it  would  be  manifestly 
unjust,  to  make  the  punishment  greater  than 
it  ought  to  have  been,  had  the  truth  been 
proved,  and  at  the  same  time  to  exclude  the 
defendant  from  the  benefit  of  auch  proof. 
Assuming,  however,  the  principle  to  be  res- 
pected, and  the  condition  to  be  observed,  the 
objection  to  the  law  would  be,  not  that  it  wai 
inconsistent  or  unjust,  but  simply,  that  it  was 
founded  on  too  narrow  a  principle.  It  u,  how- 
ever, here  necessary  to  observe,  that  although 
evidence  of  the  truth  or  falsity  of  the  matter 
published,  be  properly  excluded  in  reference 
to  the  principle  on  which  the  law  of  England 
is  founded,  viz.,  the  protection  of  the  public 
peace,  yet  that  in  some  instances,  such  evidence 
cannot  be  excluded,  without  an  inconvenient 
violation  of  other  principles.  For,  aasumin^ 
the  law  to  be  properly  based  on  the  principle 
of  protection  to  the  public  peace,  a  class  of 
cases  must  of  necessity  be  recognized  by  the 
law,  where  the  quality  of  the  act  must  dtpcod 
on  the  actual  intention  of  ihe  party  who  com- 
poses   or  publishes  the  alleged  libd,     Thii 
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happens  in  the  case  already  used  for  the  pur- 
pose  of  illustration,  where  a  character  is  given 
of  a  servant.  In  this,  and  similar  cases,  the 
htr,  although  founded  on  the  narrow  basis  on 
which  it  proposes  to  stand,  must  stili  make  the 
4]uestion  of  |iruilt  or  innocence  to  depend  on 
the  CJEistence  or  absence  of  actual  malice. 
This,  however,  is  a  question,  in  respect  of 
which,  the  truth  or  falsity  of  the  matter  pub- 
lished is,  if  not  conclusive,  of  high  importance; 
aod,  therefore,  alihou}(h  accordio]|f  to  the 
avowed  principles  of  the  law  of  England,  such 
evidence  be  immaterial  as  regards  the  tendency 
to  disturb  the  public  peace,  it  is  yet  most 
material  in  order  to  ascertain  whether  the 
defendant,  be,  or  be  not,  within  an  important 
ejcreption  of  that  law. 

"  la  order  to  illustrate  this  doctrine,  let  the 
case,  already  put  as  one  of  ordinary  occurrence, 
l>e  supposed : — A,,  a  trader,  publishes  that  B. 
has  swindled  him  out  of  a  sum  of  money,  un- 
der the  pretence  of  dealing  in  the  way  of  trade ; 
B.  i-aiises  A.  to  be  indicted.  It  appears  that 
^.  has  made  the  communication  under  such 
circumstances,  that  it  was  privileged  io^oint 
of  law,  prorided  it  were  made  Sondjide,  and 
whether  in  truth  it  was  made  boni  or  maiijide, 
k  the  sole  question  in  the  case.  According  to 
the  existing  law,  evidence  of  the  truth  on  the 
one  hand,  and  falsity  on  the  other,  is  excluded, 
and  the  jurv  are  called  upon  to  decide  on  ^.'s 
liiOtivcs,  without  knowing  whether  he  stated 
what  tvaa  true,  or  was  guilty  of  a  deliberate 
faUchood,  with  the  malignant  intention  of  de- 
stroying B/s  reputation.  It  is  manifest,  that 
in  such  a  case,  where  ^.  must  necessarily  have 
known  whether  the  fact  wai  true  or  false,  the 
issue  must  virtually  depend  on  the  truth  or 
falsity  of  the  fact.  If  ^4,  published  what  was 
false,  the  fact  must  be  decisive  as  to  malignity 
of  intention  ;  if  the  fact  were  true,  it  cannot 
he  doabted,  that  it  would  usually  be  decisive 
as  to  goodness  of  intention.  Now,  the  law 
aud  justice  of  the  ca^e  being  clear,  the  only 
question  is,  whtther  that  evidence,  which  can 
alone  lead  to  a  just  and  certain  conclusion, 
shall  be  admitted  or  rejected.  It  appears  to 
us,  that  to  define  what  is  just,  and  then  to 
exclude  evidence  of  whatis  just,  is'a  strange 
anomaly.  There  are  some  few  inbtances  to  be 
founil,  where,  on  grounds  of  collateral  policy, 
particular  evidence  of  a  fact  in  issue  is  reject- 
ed ;  these  cases,  however,  depend  on  grounds 
of  general  public  policy,  none  of  which  are 
applicable  to  the  present  case.  In  all  such 
instances,  it  will  be  observable  that  the  evi- 
dence is  excluded,  by  reason  of  some  objec- 
tion to  the  use  of  the  evidence  itself,  on  the 
ground  that  the  using  of  it  would  be  generally 
prejudicial,  not  on  the  ground  that  evidence 
10  prove  the  issue  itself  ought  to  be  excluded. 
The  exclusion,  therefore,  does  not  involve 
nhat  we  cannot  but  regard  as  an  inconsistency, 
viz ,  that  a  case  should  in  point  of  law  and 
justice,  depend  on  a  fact,  evidence  of  which  is 
altogether  excluded.  We  refer  to  some 
examples  of  the  exclusion  of  particular  evi- 
dence on  special  grounds  of  policy,  to  shew, 
that  the«e  can  have  no  application,  even  by 


remote   analogy,  to  the  present  case.     On 
grounds  of  general  policy,  nciiher  a  husband 
nor  wife  can  give  evidence  for  or  against  eiach 
other :  but  even  here,  the  policy  of  the  law 
yielda  to  necessity,  for  the  purposes  of  justice; 
and  where  it  is  essential  to  justice,  that  such 
evidence  should  be  given,  the  general  rule  of 
policy  gives  way.     Another  instance  of  the 
same  kind  occurs,  where  the  particular  evi- 
dence would  involve  some  disclosure  prejudi- 
cial to  the  interests  of  the  public,  in  whicl^ 
case,  it  becomes  necessary  to  incur,  tlie  less, 
in  order  to  exclude  a  greater  evil.    In  the 
present  case,  there  is  no  conflict  whatsoever, 
and  the  rule  of  exclusion  is  even  inconsistent 
with  the  ordinary  practice,  in  receiving  evi- 
dence in  a  civil  case,  in  proof  of  the  verv  same 
fact.    Suppose,  that  in  the  case  already  sug- 
gested, the  party  reflected  on  should  proceed, 
as  he  may,  at  once,  by  a  civil  action  and  in- 
dictment.   On   the  trial  of   the  former,    it 
would  undoubtedly  be  competent  to  the  de- 
fendant, under  proper  pleas,  to  give  evidence 
of  the  truth  of  bis  statement,  and  to  make  use 
of  such  evidence,  to  shew  that  he  acted  bond 
fide  ;  and,  though  he  failed  to  prove  the  truth 
of  the  fact  precisely  as  stated,  he  would  bo 
entitled  to  make  use  of  all  the  facts  proved,  in 
order  to  establish  the  goodness  of  his  motives. 
It  is,  therefore,  inconsistent  to  exclude  such 
evidence,  when  offered  to  prove  precisely  the 
same  fact,  where  its  decision  is  to  determine 
the  guilt  or  innocence  of  the  party  indicted. 
Could  such  a  distinction  be  made,  it  should 
seem  that  the  greater  latitude  ought  rather  to 
be  allowed,  where  a  parly  is  to  defend  himself 
against  a  criminal  charge,  than  where  he  has 
merely  to  repel  a  claim  for  damages.      The 
inconsistency,  then,  stands  simply  thus:— that 
in  a  civil  action,  where  the  question  turns  upon 
actual  motive,  the   real  state  of  the  facts  is 
admissible,  in  order  to  ascertain  that  motive ; 
whilst  in  a  criminal  proceeding,  in  respect  of 
the  same  alleged  libel,  aud  when  the  same 
question  depends  on  the  same  motive,  the  very 
same  means   of  ascertainment  are  rejectecf. 
This  is  such  a  manifest  incongruity,  aa  to  re- 
quire   strong  support  from   some  collateral 
reasons  of  policy  ;  none  such,  however,  exist, 
and  the  distinction  la  in  reality  an  unwarrant- 
able deduction  from  a  principle,  proliably  in 
itself  defective,  but  which,  were  it  ever  so  well 
founded,   would   not  warrant  the  exclusion. 
The  only  ground  of  distinction  is  this,  that  in 
respect  of  the  action  for  damages,  the  truth  of 
the  matter  published  is  a  good  answer  to  the 
action,  whilst,  as  concerns  the  criminal  ofience, 
the  truth  or  falsity  of  the  matter  published,  is 
immaterial.    Now,  assuming  this  to  be  a  sound 
and  beneficial  distinction,  and  thut  the  truth 
ought  to  be  no  bar  to  a  criminal  charge,  it  is 
no  legal  or  reasonable  consequence  that  the 
truth  or  falsity  of  the  statement  should  be  ex- 
cluded aa  evidence  to  prove  a  fact,  viz.,  the 
motive  of  the  party,  when  it  becomes  material. 
The  truth  is  used,  not  as  a  bar,  but  as  evidence 
of  a  fact,  which  the  law  itself  recognizes  as 
materia],  and  i«hen  the  law  makes  criminality 
to  depend  ou  the  actual  motive  of  the  party, 
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Ifae  exelvsion  of  evidence,  which  would  sh^ 
that  writch  in  point  of  law  i(  is  eiaential  to 
knoW)  j8  in  efmt  to  hinder  and :  frustrate  the 
object  of  the  )a\v  itself.  It  is  to  make  the  law 
declare,  ftrst,  that  the  motive  of  tlie  party,  sliall 
1)6  deemed  niateriiil,  bat  at  vhe  same  J^me  to 
declare,  that  the  best  means  for  aacertaiiiiii^ 
the  party's  real  motive,  shall  .be  exc-kided. 
ITo  69  continued '}] 

ON  SPfiCtPiC  DEVISES. 

*'  Every  devise  of  land  is  specifier"  said  Lord 
Hardwiclce  in  Forrester  v.  Leigh,  I  Amb.  lyl  5 
2  P.  Wms.  6G4,  assij^niniir  as  a  reason  that 
*'  Land  did  not  fluctuate,  and  no  more  passed 

Sthe  will  than  the  testator  had  at  the  time 
making  it.''  Subsequent  Chancellors  con- 
curring in  the  reason,  so  upheld  ihe  principle 
!bat  it  became  one  of  the  clearest  landmarks 
n  property  law,  and  received  the  sanction  of 
Lord  Eldou  in  Hill  v.  Cock.  I  Yes.  &  B.  175, 
where  his  lordship  said  **  that  every  devise  of 
land,  though  in  terms  residuary,  was  specific"'-^ 
a  different  principlci  however,  prevailed  with 
respect  to  personal  estate^  that  being  alieays 
fluctuating. 

The  ground  of  this  distinction)  however^  lies 
deeper  than  any  principle  of  equity,  being  em* 
bedded  in  the  wisdom  of  the  Common  Law,  and 
Is  enunciated  by  Lord  Coke,  and  other  text 
writers,  formerly  considered  authorities)  in 
aach  sentences  as  the  following :— '•  The  heir 
Is  to  be  helped  if  by  any  construction^  it  may 
be*"— '^The  heir  is  not  to  be  disinherited  but 
1)y  express  words  or' necessary  implication." — 
**Heir  trusts  result  on  him.'*— "The  heir  is 
greatly  favoured,  both  in  law  and  in  equity, 
and  numerous  others  of  similar  import. ' 

We  are  far  from  disputing  tfie  propriety  of 
the  maxim,  **  that  every  man  has  a  right  to  do 
what  he  will  with  hiS  own,*'  and  therefore  do 
not  question  the  rule  which  gives  effect  to  the 
intention,  whenever  it  could  be  clearly  ascer- 
tained, and  therefore  would  not  have  engrafted 
upon  it  the  condition  that  such  intention  should 
be  according  to  law.  On  the  contrary,  we 
would  have  narmoniced  both  the  law  anil  the 
intention,  by  giving  full  effect  to  the  latter 
when  ciearfy  eAppressed,  but  giving  as  full  an 
effect  to  the  former  whenever  it  was  clear,  or 
even  when  a  judicial  doubt  overhung  the  in- 
tention :—^the  new  Sutute  of  Wills,  1  Vict,  c 
26,  however,  has  rendered  such  views  futile  in 
l»ractice,  however  serioiuly  they  may  be  enters 
tained  in  theory. 

We  fancy  tliere  is  an  ancient  maxim  to  be 
met  with  in  the  books  to  the  effect,  that  "  it  is 
a  pernetual  law  that  no  human  law  is  perpe- 
tual r'  the  truth  of  this  is  verified  oy  the 
■weeping  change  effected  by  this  stat.»  the  24th 
sect,  of  which  enacts,  **  That  every  will  shall 
be  coDstrned  with  reference  to  the  real  estate 
nndpermmul  estutt^^  comprised  in  it,  to  speak 


A  These  words,  *'  and  personal  estate*"  were 
«|uite  unnecessary  her^— the  law  aa  to  per- 


and  take  efect  as  if  it  ,had  been  fxecotfd  in^ 
mediately  before  tlie  death  of  the  testator, 
wa/fM  u.c9ntrArp  ui/^atfoa  ihsiU  appear  if^  the 
wUif"  from  which  it  is  evideal  that  the  Cttm- 
mon  Law  pduciple  must  lie  ifiircgiwiarij  aa4 
the  aameeobftriictioo  .applied  to  both  deacrip- 
Uons  of  pruperty :  Uie  stuviiy  abd  wiadoro  of 
tl«e  pariiamelur.Xto  speak  after  the  maBner  of 
the  olden  tlmei) having  cfaanaetl  the  law)  thoaeh 
t)ie  rieaaon  againi^  (he  ehaage  alili  forcibly 
eaaats.  We.  niust  iiot|  however,  oviaee  as  igno* 
tance  of  the  omnipoteaee  of  parUamenty  and 
therefore  protest  agsinst  thesuppoaitioiiof  our 
denying  its  |M>wer  to  act  npnn  vmUiiob,  to 
reconcUe  contrndiction)  and  dlsreganl  piiticU 
pie  jf  iaihe  plenitude  .uf  iu  wisdufii  U  abould 
see  fie. 

It  is  impossible,  nor  is  it  deairaUe»  tyitutU 
tuteii  as  4<^»clet^  nbw  is,  that  the  principle  of  the 
greatisst  happtuess  of  thi^  greateat  niimber« 
deuiocryiticnUy  considere^l,  can  be  carried  out, 
and  the  simpliciiy  of  the  olden  limes  haa  so  Csr 
vaoislied,  tlMit  the'  safety  principles  pf  the  Com- 
mon Law*  in  wbiph  we  include  that  of  primo^ 
genuure,  have  cease^  to  be  popular  (  but  wfae* 
Xhftr  .this  be  owing  to  th^  oegligeoce  of  some 
$»r(heclani  oqr  of  others,— ^whether  it  is  l>ecame 
a  vital  principle  with  the  reflecting  portion  of 
the  eommunity,.or  is  merelv  an  ignU/atMUs  of 
the  masses  who  are  fljittered  into  the  belief  that 
they  .ought  to  control  all  .goireniment,*Kbe 
columns  of  the  Legal  Observer  is  do|  the  place 
to  inquire.  We  simply  therefore  repeat  oar  im* 
pression,  that  the  law  of  primogenitare  k  not 
a  favorite  witli  many,  because  they  are  aware 
it  offers  no  direct  advantages  to  themselvea»  and 
are  indifferent  or  insensible  to  iu  advantages 
upon  society  at  large :  of  this  we  presaoie  the 
acute  legal  reformer  who  framed  tbia  atatutc 
was  aware>  and  therefore  availing  himaelf  of  the 
popular  ignpraucc»  he  overturned  moch  of 
what  we  still  call  the  v^isdom  of  agea»  by  a 
clause  of  foqr  lin^.  Happily  we  are  not  pre* 
eluded  from  expressing  a  doubt  whether  the 
certainty  of  the  law  ^vhich  tl^s  24tb  section  has 
disphtted,  was  not  infinitely^  to  b/e  preferrtrd  to 
the  gloriouf  uncertainty  it  has  lutrodnced: 
for  who»  possessing  less  authoriutive  %viadoQ 
than  |i  Chancellor  or  a  Master  of  the  Rolls»ca|i 
sfifely  determine  whether  a  contrary  Intentioo 
does  or  does  not  appear  byanj^will  upon  which 
the  shadow  of  1^  doubt  can  anse? 

True  it  is  that  the  new  statute  maat  Iwiog  ad* 
ditional  grist  to  the  professional  tnilli  bat 
although  the  degrading  princi{de  of  aelfi^ness 
intercepts  that  of  com^uon  hbnestv  in  some, 
the  profes^io^  as  a  body  has  shewn  ftaelf  supc* 
rior  to  so  vile  a  degradation,  and  therefore 
cfinnot  be  accosed  of  sanctionmg  Ibe  princi|de 
oif  acting  upon  fulse  prepuces,  which  is  alana- 
ingly  prevalent  in  the  present  day.  Every 
lawyer  knows^  that  the  principal  operation  of 
this  section  is  to  displace  the  preaumptioa 
which  formerly  existed  in  favour  of  the  heir» 
by  turning  it  into  a  presumption  against  luffi» 


sonalty  heing  previoosly  as   stated   by 
•ectioji. 
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\nivRt  tWdUBcuIty  of  avcerUiiniiift  the  Snten- 
lion  untuurlied  \  tlie  poMiltitity  of  ihe  law  Iteiii'^ 
•j^Hiust  the  iHtei»tio»>  w<i«  the  ^nnmd  iifMm 
tvliieh  it  pnK'eed«*<K  llie  new  sintute  bus 
ihcrrfore  8itl»««rt«i  a  fn«at  |iriii€t)>)e)  l»y  8«N 
tif(|(  BpaclsM  of  fKis»lUtlili^  airaiiikt  eettled 
Irjrsl  principti-s ;  whiktk  as  fur  as  Iiuihmu  jodg*- 
mtflt  CM  fiecide,  tties^  possHfiliihRd  against  the 
iieir  may  be  m  iniprol)al>l(*  and  iitipti«bible  as 
thoM  vhicli  the  wi^duiii  of  the  Iftw,  <liarej;ard- 
iii^  eoiue«tiietices  hi  particular  caae*^  had  «et 
Up  tQ  his  favoufv  fhe  altrraiiiMi  U  parely  atbi. 
Uary,  and  b4«ed  upon  nn  Ici^al  priii^.ple/uiiless 
the  uncertainty  of  judiciul  conjecture  is  to  be 
ranked  as  well. 

We  frkakly  confess  tlmt  there  are  sramerous 
admirers  of  ihl*  sertioih  uho  contend  with 
political  aapericy  for  the  jasciiesa  of  its  views, 
and  that  thta  and  some  otluT  clkinfitf^  wei^ 
imperiously  railed  for  by  tlie  exif(enc^  of  Uie 
tiuif>s  and  the  altered  state  of  society :  in  oibcr 
word<,  that  the  aristocracy  «if  money  was  rn- 
croaelihifir  upon  that  of  rank>  and  <suk*idally) 
aidinj^the  maates  in  deniaudiiif(  tlieiu:  nur  can 
It  be  denied  that  the  Courts  have  latterly  f^iVen 
lejifal  principles  the  f  o»by  tvhen  ranj^ed  in  o|>* 
position  to  tho^e  which,  ta  a  ««^rtain  venae,  may 
he  said  to  lie  popular ;  and  uo  iiwtances  were 
more  strikinii;'  than  those  affeeiinf^  the  Common 
Uwn|»hta  «>f  (he  heir,  which  were  a|iparently 
lott  si|(ht  of  in  a  pres«inf(  search  after  the  in 
tcDtioo,  even  in  wills  "  confessedly  obscur«s" 
ivhere  **  opinions  could  not  lie  confidently 
pren,'^  where  *'  the  Courts  have  felt  bound  to 
decide  upon  opimhn*  mott  Jwf*j!ed  (f^  fhetir^U' 
meHC,  iliovg'k  they  hu**  tnorf  ar  ieis  flvctutUtd 
^Sknnf^  the  discuuion,"  Decisions^  heralded  by 
iach  obserViitions,  no  doubt  ahieil  the  iooova> 
lion  effected  by  this  statute,  and  encouraged  lU 
introduction. 

The  Common  law  is  said  to  lie  nochinir  else 
^1  *'  a  common  custom  of  the  realm t"  or, 
according  to  Lord  Oike,  **  a  common  opinion 
generally  received ;"  and  Finch  calls  it  **  a  law 
tised  bv  prescription  throughi»at  the  realm  :" 
""Hdl  those  definitions  have  ihe  same  mean* 
ft>|(,  and  refer  to  the  same  thioff  as  one  of  re* 
markable  simplicity,  welKk  no  wo  and  generally 
understood,  and  upon  no  point  was  it  more  clear 
thin  upon  tlie  nghtB  of  the  heir,  which,  in 
nuuierocia  instances  throughout  the  leaf^th  and 
^'^^th  of  the  law,  were  cast  upon  him,  and 
^d  the  effect  of  so  many  f»roclaiuations  of 
*^  the  law  really  was>  aud  nltimately  raising 
*  vehement  presumptioii  in  bis  favour,  th^t  it 
^*s  the  intention  of  ihe  testator  that  ho  should 
^I^e  all  that  the  law  (save  btm,  and  which  the 
^tator,  having  the  power,  had  not  otherwise 
disposed  of.  All  this,  however,  is  Inverted  by 
»e  new  statute,  and  therefore  instead  of  read- 
»ir  that  '*€0erjr  devise  of  land  is  specific,"  it 
Most  he  remembered  that  **  tut  deviae  ia  so,'* 


CONSOfelDATION  AND  AMENDMENT 
OF  THE  LAW  OF  AlTORNEYS. 

Tn  the  EJitor^the  hegnl  OUe.  ver. 

Tun  prt^iined  At*omer*s  Hill  is  an  excelled 
meaanrc,  and  ought  to  he  made  as  complete  tis 
possble,  niid  I  shall  be  glad,  along  with  otiiers 
at  whose  wish  I  address  you,  to  «ee  attention 
drawn  to  th\&  fallowing  sikg^ eitiohs : 

'i'hat  in  lieu  of  the  preaent  cuntlirous  and 
iaconienient  regulations  on  the  adtiiii»sious  vt 
attorneys  and  6<ilicitiira  in  the  sereral  i  ourts> 
there  eiiaU  eimply  be  one  tribunal,  as  at  pre^ 
sent  fur  examiiiatioiH  and  amither,  as  at  pr«*«> 
sent,  for  adinlssiou,  ns  in  the  Courta  of  Queen's 
Bench  and  Chancery ;  aud  that  all  attora»'>'e 
and  eoliciton  adinitt^  of  either  of  theao 
Coiiru  vhall  be  allowed  to  practsic  not  only 
in  them,  but  aUo  in  either  of  tlie  other  two 
Courts  of  Liiw  aud  the  Court  of  Bunkroptcy^ 
without  further  admismon, — ^a  list  being  fur<- 
warded  from  time  to  time  iiy  the  Courts  of 
Queen's  Bench  and  Chauctry  to  the  other  four 
Courts,  of  the  attorneys  and  solicit  rs  admitted 
therein. 

That  as  aO  attorn^t  and  solicitors  at  the 
commencement  of  their  articles  of  clerkship, 
on  their  admissions,  aud  subsi-qucutly,  are 
euhject  to  the  same  public  burtli-ns;  as  tliO 
Court  of  Queen's  Bench  possesses  a  btriugent 
and  summary  c«i&trol  over  the  misconduct  of 
attorneys ;  and  as  any  attorney  may  be  named 
a  commiBsioner  for  the  eaoinination  of  wit- 
ncsses»  &c.  in  a  suit  in  Chancery  (au  aopoinif 
meut  not  leas  important  than  that  ot  beinj( 
present  on  the  execution  of  a  deed  of  convey- 
ance by  a  married  tvoman),  it  fihail  be  provided 
by  the  act  that  all  attornevs  and  solicitors  in 
practice  may  in  common  take  the  acknowledge 
meuts  of  married  women  under  the  Fines  and 
Recoveries  Act,  Jn  tlie  same  manner  as  the 
attorneys  oiipoiuted  by  the  Chief  Justice  of  the 
Coniuiou  Pleas. 

'1  bat  in  lieu  of  the  commlssio'S  granted  to 
attorneys  and  solicitors  to  take  affidavits  in  the 
Superior  Courts  of  Law,  and  the  Court  of 
Chancerv,  it  shall  be  provided  that  all  attor* 
neys  ana  solicitors  in  practice  shall  have  power 
to  swear  affidavits  in  these  Courts  without 
commibsions,  which  seem  to  be  only  necessary 
and  convenient  as  for  as  regards  tne  fees  ana 
chaises  made  upon  them. 

ANATTORNJtr.    . 

Amonost  tlie  variouB  letters  wiiich  have  ap* 

Seared  in  *''i1ie  Legal  Obaervcr,'*  on  the  bill 
runght  in  by  Lord  Langdale  for  amending 
and  consolidHluig  the  laws  relative  to  att«)hMy% 
no  one  has  suggested  any  conne  for  preventing 
any  un<^ified  praetttianers  interferb^(  with 
the  buainess  of  the  r«gula]iy.adnNtted  mhI 
certificated  attomeya  (except  the  dtrticult  and 
expensive  one  of  an  application  to  the  C»aTt>. 
The  late  case  of  <«  ^ti/»,"  with  which  the  Law 
Sodc^  took  ao  mnch  trouble,  and  which  ap- 
peared in  your  journal,  shews  how  difficult  it 
IS  to  iNring  the  case  sufficiently  within  the 
^atute ;  and  that  caae,  as  well  as  laaay  others^ 
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Amendment  of  Law  of  Aiiomeyi.^TAe  Annual  Certificate  Duiy, 


sheu's  tkat  unqualified  practitiouen  may  carry 
on  a  very  successful  business  with  safety.  The 
losses  which  the  profession  daily  is  subjected 
to  bv  the  reduction  of  the  business  and  charges 
of  tne  profession,  seem  to  nie  to  entitle  the 
attorneys  to  call  on  the  le^rislature  to  provide 
some  remedy  beyond  the  power  of  applying  to 
the  Court,  in  order  that  the  attorneys  may  be 
protected. 

The  remedy  I  beg  to  sugi^est  is,  that  no 
%vrit,  either  at  Common  Law  or  in  Chancery, 
or  fiat  in  Bankruptcy,  shall  be  issued,  or  ap- 
pearance entered,  either  at  Common  Law  or 
in  Chancery,  until  a  retainer  in  writing  shall 
be  signed  by  the  party  to  be  charged  and  filed 
by  the  attorney  employed  to  issue  such  writ  or 
fiat,  or  enter  such  appearance  with  the  proper 
ofiicer  of  the  Court,  whose  duty  it  may  be  to 
is8ue  such  writ  or  fiat,  or  enter  such  appear- 
ance. And  that  no  recovery  should  be  had  in 
an  action  on  an  attorney  or  solicitor's  bill,  nor 
should  the  blaster  be  allowed  to  tax  any  costs 
for  the  plaintiff  or  defendant  in  any  action,  or 
on  any  reference,  beyond  the  costs  out  of 
pocket,  until  such  retainer  shall  be  produced 
by  the  proper  officer  of  the  Court. 

The  suggestion  of  requiring  a  retainer  to  be 
filed  I  need  nut  tell  you  is  not  new,  but  it  has 
been  discontinued  since  the  stamp  duty  on 
legal  proceedings  was  repealed,  though  the 
Insolvent  Court  has  always  insisted  on  such  an 
instrument  being  signed  before  any  proceed- 
ings can  be  taken  in  that  Court.  I  hope  that 
the  learned  Lord  who  has  brought  in  the  bill, 
may  deem  these  suggestions  worthy  of  notice. 
A  Member  of  the  Law  Society. 

1  have  been  reading  the  bill  for  consolidat- 
ing and  amending  the  law  of  attorneys,  as  stated 
in  the  last  number  of  the  Legal  Observer.  I 
beg  to  call  your  attention  to  two  points: — 
1st,  clause*  14  requires  an  affidavit  by  the  clerk 
or  his  master  that  the  clerk  has  actually  and 
really  served,  &c.  during  the  whole  time,  and 
in  tte  manner  required  by  the  provisions  of 
that  act,  without  making  any  exception  for  the 
illness  of  the  clerk,  or  his  absence  with  leave 
to  visit  his  friends ;  and  in  a  very  recent  num- 
ber I  obsferved  yuu  said  a  month  at  this  season 
was  a  reasonable  absence ;  but  if  that  time  be 
taken,  how  can  any  one  swear  that  he  has  ac- 
tually  and  really  served  during  the  whole  timef 

The  second  point  I  beg  to  refer  to  is  the 
vejeata  quasth  of  whether  a  person  admitted  an 
attorney,  and  not  taking  out  a  certificate  for 
more  than  twelve  months  after  such  admission, 
can  practise  without  being  re-admitted.  As 
many  young  men,  after  they  are  admitted, 
spend  a  year  or  two  as  clerk  to  an  attorney, 
or  have  not  the  means  of  beginning  business 
on  their  own  account,  it  is  very  hard  upon 
them  to  incur  the  expence  of  a  certificate,  and 
the  heavy  duty  payable  on  it,  or  the  still  more 
harassing  and  expensive  plan  of  a  re-admis- 
sion before  they  can  practise. 

An  Old  Subscriber. 

[As  to  the  l«t  point,  the  bill  contains  pre- 
cisely the  same  piovision  as  will  be  found  in 


the  existing  statutes.  The  2d  objectioo  is 
removed  by  the  clause  enabling  a  judge  to 
make  an  order  for  the  issuing  of  tbe  annual 
certificates.  The  enactment  declaring  the  ad- 
mission void  in  case  a  certificate  is  not  taken 
out  for  more  than  twelve  months,  is  to  be  re- 
pealed. £o.] 


THE  ANNUAL  CERTIFICATE  DUTY. 


Sir, 
Being  one  of  those  who  "  strenuously  urging 
the  necessity  of  agitation  for  the  purpose 
of  obtaining  the  removal"  of  the  ceitificate 
tax,  are  condemned  rather  unceremoniously  by 
A.  P.,  in  a  letter  following  mine  upon  this  sub- 
ject in  your  last  Journal ;  permit  oie  to  defend 
my  assumption  of  what  1  cjusidered  an  indis- 
putable grievance.  I  would  oliserve,  in  pac- 
ing, that  your  contented  correspondent/ whilst 
professing  the  highest  notion  of,  and  regard 
for  "the  dignity  and  welfiftre  of  the  profes- 
sion," and  exhorting  us  who  are  not  so  "  de- 
voted to  promote  those  measures  which  con- 
duce to  the  dignity,  &c.,"  aforesaid,  to  save 
him  and  "  his  brother  solicitors''  from  blushing 
for  our  discontent, — he  nevertheless,  with  sin- 
gular inappropriateness  rests  his  approbation 
of  the  impost,  on  a  reason  which  in  iteelf  would 
form  an  objection  with  such  as  are  trol^  pene- 
trated by  a  just  estimation  of  our  order,  inas- 
much as  it  puts  us  on  the  same  footing  with 
"  innkeepers,  auctioneers,  &c.,"  and  I  would 
add,  pedlars  and  hawkers.  And  this  brings  me 
to. his  argument :  first,  it  is  tt(»t  true  that  we 
urge  our  being  ''taxed  by  this  duty  in  a  man- 
ner in  which  no  other  calling  participates,"  Vft 
assert  only  that  no  other  prufeuion  is  so  taxed, 
and  in  so  doing  we  take  a  fair  and  just  objec- 
tion, and  claim,  as  members  of  a  class,  whose 
education  and  necessary  style  of  living  are 
more  expensive  than  theirs,  how  respectable 
soever  the  individuals  whose  calling  is  a  trade, 
that  exemption  wh*ch  the  other  professions 
enjoy. 

The  licensing,  &c.,  of  innkeepers,  and  other 
tradesmen,  therefore,  is  not  only  beade  the 
question  before  us,  but  evidently  an  unfair 
argument  in  any  shape,  unless  A.  F.  cannot 
only  shew  that  the  average  gains  of  an  attorney, 
(to  say  nothing  of  the  maximum)  are  equal  to 
auythin&r  approaching  to  the  income  of  those 
engaged  in  trade,  but  also  that  these  are 
charged  without  reference  to  their  income  in 
the  many  other  shapes  as  we  are.  I  need  iiot  say, 
the  reverse  is  the  fact.  It  seems  that  A.  P.  has 
forgotten  in  his  v&ry  fluttering-  analogy,  to  take 
into  account  the  premium  (from  one  hundred  to 
three  hundred  guineas,)  paid  upon  our  articles 
of  clerkship,  what  might  be  called  the  primer 
seisin  of  our  substance,  (the  fir^t  seise//,)  item, 
the  120/.  tax  or  tine,  as  it  were  for  alienatiM, 
and  next  the  fine  of  25/.  for  suing  out  our 
iivery  and  fees,  to  about  the  same  amount  on 
taking  upon  us  the  honour  of  our  leg-al  kai^l- 
f^ood,  or  in  other  phrase,  upon  admission  : — ^To 
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wf  nothin;^  of  eitra  premiums,  maintenance, 
&c. 

Now,  when  tliese  heavy  disbursements  in 
hard  cash  are  considered,  before  a  3#.  Ad,  can 
be  touched,  nay,  before  we  are  allowed  the 

{privilege  to  purchase  our  12/.  or  8/.  further 
icence  (without  which  annually  renewed  we  are 
not  entitled  to  sue  for  a  sixpence,)  with  the 
notorious  fact  that  the  profits  arising  from  the 
practice  of  common  law  itself,  (usually  the 
principal  part  of  the  young  practitioner's  busi- 
ness for  some  few  years.)  generally  are  insuffi- 
cient to  support  a  "  gentleman,"— I  think  we 
scarcely  deserve  the  imputation  of  being  either 
•'  avaricious"  or  •*  discontented,"  if,  after  a  long 
and  patient  endurance  of  the  evil,  we  loudly  pray 
the  abolition  of  this  annual  ^oU  tax,^  or  to 
keep  up  my  former  figure,  this  imposition  in 
captte^  especially  in  these  stirring  days  so  ripe 
in  agitation  and  repeat 

I  have  thought  it  necessary  merely  to  meet 
your  correspondent  on  the  single  ground  he 
took  in  opposition ;  on  other  points,  I  st'll  as- 
sume our  grievance  to  be  indisputable,  and  the 
tax  as  unjust,  invidious,  and  oppressive. 
iFoherhampton.  One,  &c. 


MOOT  POINTS. 


SELECTIONS 
FROM  CORRESPONDENCE. 


BPOILBD  STAMPS. 

The  time  allowed  for  an  application  for  the 
allowance  of  spoiled  stamps  on  deeds  executed, 
is  frequently  rendered  useless,  being  limited  to 
six  months.  The  time  is  inconveniently  short, 
and  I  trust  the  Incorporated  Law  Society  will 
take  the  trouble 'to  memorialize  the  Commis- 
sioners of  Stamps  to  get  the  time  extended  to 
tweWe  months. 

I  lately  lost  a  considerable  sum  in  stamps, 
having  been  for  some  months  absent  in  the 
country,  which  prevented  the  application  with- 
in the  prescribed  period. 

Civis  A. 


UBN  ON  JUDOUBNTS  AND  DBCRBB8. 

With  reference  to  the  able  article  in  the 
Legal  Observer  of  the  21  bt  August,  "Attor- 
neys' Lien  on  Judgments  and  Decrees,"  I  beg 
to  inquire  whether  the  Court  will  re^d  the 
solicitor's  lien,  where  there  is  a  fund  m  Court, 
but  a  debt  owing  to  the  estate  from  theidefen- 
dant  of  a  greater  amount  than  the  costs  ?  I 
%vill  suppose  the  case  of  a  defendant  executor, 
(in  a  creditor's  suit  for  the  administration  of 
the  testator's  estate)  indebted  to  his  testator^s 
estate.  I  presume  the  Court  would  set-off  his 
debt  against  his  costs ;  in  wh:ch  case  his  soli- 
citor would  have  no  lien  upon  the  fund  in 
Court ;  but  I  cannot  find  any  case  in  point. 

J.  P. 


DOWBR  OF  EQUITY  OF  RBOBMPTION. 

Thb  following  remarks  will,  I  thinlt,  "  satis- 
factorily set  at  rest  '*  the  point  mooted  by 
A.  M.  C.,  ante  p.  409.  As  •/.  C,  was  marrieii 
since  1834,  the  case  comes  within  the  statute 
for  the  amendment  of  the  law  relating  to  dower. 
B^  sect.  4  of  that  act  it  is  enacted  "  that  no 
widow  shall  be  entitled  to  dower  out  of  any 
land  which  %hull  have  been  abiolutely  duposea 
of  bjf  her  husband  in  his  l\fetime^  or  by  his  will." 
It  would  therefore  appear  that  J,  C,  could,  by 
an  absolute  disposition,  bar  the  dower  of  his 
wife  without  her  concurrence;  and  conse- 
quently, that  it  is  not  necessary  to  have  the 
conveyance  to  the  purchaser  acknowledged. 

The  necessity  for  the  acknowledgment  of 
the  mortgage  to  E,  B,  is  very  questionable. 
All  partuu  estates  and  interests,  and  all  charges 
created  by  any  disposition  of  the  husband,  and 
all  debts,  incumbrances,  contracts  and  engage- 
ments, are  declared  valid  and  effectual  against 
the  right  of  dower  (s.  6).  This  section  un- 
doubtedly gives  priority  to  any  incumbrance 
created  by  the  husband.  It  is,  however,  con- 
ceded, that  it  would  not  be  expedient  to  rely 
on  this  provision  in  practice,  inasmuch  as  a 
partial  alienation  does  not  absolutely  bar  dower, 
but  only  postpones  it  to  the  estate  or  interest 
created  by  such  alienati(m.  But  it  is  sub- 
mitted that  a  declaration  by  •/.  C,  in  the  mort- 
gage deed  would  have  been  effectual  to  ex- 
clude the  right  of  his  wife  to  dower,  the 
husband  being  empowered  to  bar  the  dower  of 
his  wife,  not  only  by  declaration  in  the  con- 
veyance to  him,  but  also  by  declaration  in  any 
deed  executed  by  him  (s.  6). 

Lector. 

In  the  case  mentioned  by  A.  M.  C.  p.  409,  a 
husband  mortgaged  hereditaments,  and  the 
deed  was  acknowledged  by  the  wife,  for  the 
purpose  of  barring  her  dower.  The  parties 
were  "married  since  the  passing  of  the  late 
act  relating  to  dower."  ITpon  these  facts  two 
questions  arise :  first,  did  the  wife's  acknow- 
ledgment bar  her  right  to  dower  out  of  the 
equity  of  redemption  ?  and  second,  if  it  did 
not,  18  it  necessary,  in  order  to  bar  this  right, 
that  she  should  acknowledge  the  conveyance 
of  the  hereditaments  ? 

First,  it  is  submitted  that  her  acknowledg- 
ment did  not  bar  her  right  to  dower  out  of  the 
equity  of  redemption.  By  the  3  &  4  W.  4, 
c.  74,  8.  77>  a  married  woman  has,  by  acknow- 
ledging a  conveyance,  the  same  power  of  con- 
vei^ing  any  estate,  as  if  she  were  2k  feme  sole. 
It  is  clear  that  the  effect  of  her  acknowledg- 
ment, ais  to  the  interest  it  passes,  depends  upon 
the  nature  of  the  deed  that  is  acknowledged. 
If  it  be  a  conveyance  in  fee.  then  her  acknow- 
ledgment of  the  deed  will  have  the  effect  of 
passing  her  estate  in  fee ;  or  if  the  conveyance 
he  in  tail,  or  for  lives,  or  years,  her  acknow- 
ledgment w<ll  have  the  corresponding  effect. 
In  the  present  case  the  conveyance  is  a  mort- 
gage, and   the  wife's  acknowledgment  will 
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to  dower.    After  the  execution  of  the  mort- 

K%^  an  equitable  estate  remains  in  the  hus- 
nd,  out  ff  which,  by  3  &  4  VV.  4,  c.  IU5. 
a.  2.  the  %v!fe  is  dowahle.  It  Mi^it  a«  well  be 
mahitttined  that,  if  she  acknowled;:ed  a  deed 
Xvhtch  c4itiveyt>d  fifty  acrt>s  of  laud  out  of  an 
estate  containing  one  hundred  acres,  it  wo^ild 
bar  her  dower  in  the  truiainitlfr  fifty  a(ires,  as 
to  assert  that  in  t\\t  present  case  her  aeknow- 
ledjpnetit  bars  her  duwer  in  the  ciquity  of  re- 
demption. 

Secondly,  aklitin^h  it  he  not  barred,  yet  h<-r 
ncknowledlj^inent  ts  nOt  n^^cessarv  to  Ivar  it. 
Sec.  2  of  3  &  4  W.  4,  c.  Uld.  gwai  the  ri^ht  of 
lAuwer  nut  of  equitable  estates  $  and  bv  the  4(h 
arction  the  disposition  of  ttie  husband  alone  is 
anfBcieiit  to  bar  the  wif<*'s  rt^ht  to  dower.  By 
this  act  the  husband  alone  lias  the  full  power 
of  charging,  or  absolutely  dcfeatiu^i  the  wife's 
fight  lo  dower.  J«  U,  Av 


New  bills  in  parliament. 


nANKRCPTCT  LAW. 

This  is  a  bill  intituled  'An  Act  for  the  amend- 
meat  of  the  laws  relating  to.  Bankrupts  aud 
for  the  better  advancement  of  Justice  in  cer- 
tain  matters  relating  to  Cr«  ditors  and  Delitors." 

1.  it  recites  l&2W.4«c.^i  6&6\V.4, 
€•2?!  l&2Vict.c.  IIO. 

S.  Rules  for  construction  of  this  ait. 

3.  Laws  at  mrtaiice  with  thi«  act  n* pealed. 

4.  P^tftiiming  creditor's  bond  may  be  4ui- 
lienscd  with.  .       ^  ^ 

b.  Fiats,  in  baokniptcjr  to  be  transmitted  di- 
teti  to  tlie  Court  autnorized  to  act  in  the  pn»^ 
eecution  thereof. 

&  Person  against  uiiom  a  fiat  in  bankruptcy 
lias  Isstted,  on  proof  of  probalde  CHUse  ftir  be- 
lieving that  he  is  about  to  quit  EngUtid^  Or  to 
remove  or  conceal  his  gc^ds  with  indent  to  de- 
fraud creditors,  may  be  attached. 

7.  No  person  liable  io  bccom*  bankrupt 
Upon  an  act  committed  mere  than  twelve 
months. 

8.  Act  of  bankruptcy  concerted  between 
tiankrapt  and  eteditor,  &c.  not  to  invalidate 
liat. 

9.  Petitioning  creditor's  debt.  6<¥,  Ode  cr*«- 
^ur;  75/.  two  creditors ;  100/.  three  «r  more. 

10.  Stdble  keepers  and  other  person?  ape- 
^ally  named  liable  to  becoinc  bankrnf)t'i. 

IL  (;redit(»r  of  trader  making  aHida^it  of 
Ills  delH  and  of  Ma  having  required  payment, 
court  may^sminon  the  trader. 

12.  Manner  of  {Proceeding  o&  fiummonfl  of 
trader  by  a  creditor. 

13.  Trader  not  attending  sdoimons  (having 
no  lawful  impediment),  or  npon  appearance 
refusing  to  admit  tli«  demand,  or  to  make  de- 
position of  belief  of  a  good  answer  thereto*  and 
not  payiiig  or  compounding  within  a  certain 
time  to  die  satisfuctiun  of  the  creditor,  or 
giving  Imnd,  with  two  sufficient  sureties  as  the 
CMUt  shall  appoint,  to  pay  such  anu  as  shall. 


tiave  simply  the  offret  of  ntort^aging  lu^r  right   be  recovered,  together  wiih  costs,  nn  act  of 
-     i  *«.       .       _     ^.  -      i.  ... .         .     bankruptcy. 

Hi  What  »o  be  deemed  a  refusal  of  admis- 
sion of  the  debt. 

16.  Trader  signing  an  admission  of  demand 
in  form  prescribed,  and  n«it  iiaviuv,  t-iidcnug, 
or  coinp.'nudiUg  to  the  satibtaction  of  the  err- 
ditor  within  a  certain  time.  4U  act  of  bauik- 
rupteyp 

16  Trader  admitting  part  only  of  demaiid* 
and  not  making  deposition  of  hi^  In-Hef  uf  a 
good  answer  to  the  evidt-nce,  and  nut  p:4ring 
or  tendering  or  cinuipouuding  for  sums' ad- 
initted  to  the  satisfaction  i»f  creditor,  within  a 
certain  time,  aUd,  a^  to  residue  not  payiug  ur 
Compounding  to  the  satisfaction  of  cred.u^r 
witJim  a  certain  time,  or  entering  into  bond 
with  two  sufficient  surcti'S  aa  th-  Court  shall 
approve,  to  pay  such  sum  as  shall  be  ncovcr*  d 
together  with  costs,  an  act  of  baukniptcv. 

1 7-  Admission  of  debt  s-gned  elsewhere  dian 
in  Court,  if  attested  by  atttirney  of  the  trader 
in  the  form  required,  may  be  fib«d»  and  have 
the  same  force  as  an  admission  s'gned  by  a 
trader  tin  his  appearance  in  court  under  the 
summons. 

18.  Trader  summoned  on  isaidavit  of  debt  to 
have  such  costs  as  the  court  sliall  tlilnk  fit. 

19.  Wherever  a  creditor  (plaintiflf)  shall  not 
recover  the  amount  of  the  sum  sworn  to  in  bis 
affidavit  of  tfelit  filed  against  a  trader  under 
this  act,  if  snch  affidavit  be  made  fcir  such 
amount  %vithont  probable  cause,  the  trader 
(defendant)  shall  be  entitled  to  costs  under  a 
ruk  of  Court. 

20.  rrader  uot  payin|r,  aecUHnj^*  nr  com- 
pounding  for  a  jndgment  debt«  ti|i«m  which 
the  plaintiff  might  Hue  but  execution,  within 
twentyone  davs  after  notice  requirinir  pav- 
ment,  an  act  of  bankruptcy. 

21.  Trader  disobeying  onl^r  of  anlr  court  of 
eqnity,  or  order  in  bankrnptcy  naid  lunarr,  for 
payment  of  money,  afttr  service  of  onicr  for 
payment  on  a  peremptory  day  fixed,  mi  net  of 
bankruptcy. 

23,  Trader  filing  a  deckrntion  of  insofvencr 
m  the  Court  of  Bankruptcy,  nn  act  uf  hank, 
ruptcy* 

2h.  I^rson  adjudged  bankrupt  to  hare  no- 
tice thereof  before  the  adjudication  (»e  ndver. 
tised,  and  to  l»c  allowed  davs  to  cont**st  the 
same  b<!foi«  the  Cotot  Adfudicating  ;  If  peti- 
tioning creditor's  debt,  trading,  or  act  of 
bankruptcy  appear  insufficient,  adjndcatioa 
to  be  annulled,  or  (.therwise  tlie  adjudication 
then  to  be  advertised ;  ivith  consent  of  bank* 
rupt  adju  licatioh  may  be  a<lvertised  sooner. 

24.  If  the  bankrupt  shall  not  within  a  L'mited 
time  proceed  to  dispute  the  fiit,  and  prosecute 
his  proceeding  with  diligencie  and  efiVct^  the 
gaxeitc  to  be  evidence  of  the  bankruptcy  as 

X'nst  the  bankrupt,  and  against  penoos 
m  the  bankrupt  might  have  sued  bad 
he  not  been  adjudged  bankrupt.  Saving  pre* 
sent  rights  for  which  any  proceedings  are 
pending. 

25  Proviso  for  debtor  to  the  bankrupt's  es- 
tate  paying  tbe  debt  into  Conrt.  wlieu  aoed  by 
the  assignees  witiun  tke  time  for  baaknint  lo 
dispute,  ^ 
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26.  Andit9  and  dividends  to  U*  had  Md 
made  wlM*iieyer  th«  Court  thiiik  fit  after  tb« 
time  iippomt«d  for  the  bankrupt's  laat  exami- 
natioiL, 

27.  C!oart  may  order  three  months'  wa^pes 
or  salary  to  clerks  or  servants, 

*28.  Court  may  order  two  weeks  wages  to 
lalMjurer  or  workman. 

29.  Distress  not  to  be  aivuhible  for  more 
than  six  months  rent  duev  the  landlord  to 
prove  for  tlie  residue. 

30.  Search  warrants  may  be  srranted> 

31.  In  cases  of  a  member  of  a  firm  being 
banknipt«  (Tourt  may  atttboriase  actions  or  suits 
in  name  of  assignee  of  bankrupt  and  remain- 
iuj^  partner. 

32.  Bankmpt  nnt  surrendering,  and  sub- 
mitting CO  be  examined  \  or  making  discovery 
of  b:a  estate  and  eflects }  or  not  delivering  up 
his  e»tate,  books«  &c. ;  or  removing,  conceal, 
in^.  ^r  embeaaling,  to  the  value  of  10/..  guilty 
of  felony,  and  liable  to  irangpiirtation  or  im« 
priaonment,  with  or  without  hard  labour. 

:i3.  Court  may  enlarge  the  time  for  the 
bankrupt  surrendering  himself 

34  A  persim  adjudged  bankrupt,  after  an 
act  of  bankruptcy,  or  in  contemplation  of 
iNMikrnptcy  dfstruVmg  or  falsifying,  &c.,  any 
of  bis  books,  &c.,  or  making  false  entries  in 
any  book  of  account  or  other  document,  to 
be  deemed  guilty  of  a  misdemeanor,  and  liable 
to  imjirisonment,  with  or  %v.ithout  hard  labour. 

Mn  Bankrupt  having  ohtainc^d  goods  on  ere. 
dit  under  false  pretence  of  dealing  in  the  ordi- 
nary ponrse  i*f  trade,  or  removing,  concealinflr, 
^c\  goods  so  obtained^  guilty  of  a  mi»de- 
iiie:«nor. 

M  Bankmpt  dischaiged  by  o<»rtificate  of 
conformity.  i>ischarge  of  bankrupt  not  to 
release  or  discharge  a  partner  or  perboo  jointly 
hound.. 

37.  Baoknipt  not  entitled  to  certificate,  and 
cerriticattt,  if  obtained,,  void,  if  he  has  lust  by 
gaming  2(V.  in  one  day,  ot/MM,  within  twelve 
m*  iithf,  or  'Oi)/.  by 'stiick.  jobldngi.  or  con- 
cc^le^l  or  .de#tr«7e(i  books,  &c.|  or  made 
fraudulent  entri'*s ;  or  concealed  any  part  of 
li«s  property,  or  permitted  fiet*tiuu»  debts  to 
be  proi'ed. 

38.  Mode  of  obtaining  certificate  of  dm* 
forinitv.  (rourt  to  up^ioiat  a  public  sitting  for 
tbe  allowance  of  the  certificate.  At  such 
aittiag  any  creditors  may  be  heard  against  the. 
alloit^uce  of  the  certificate..  Court  to  Judge 
of  f»l>jectiiiiis.  No  certificate  to  lie  a  discbarge, 
unless  Court  certify  to  Liord  Chancellor  bank* 
rup.t*s  conformity,  ^c,  and  bankrunt  makes 
oatli  that  certificate  was  obtained  fiirly.  Cer- 
tificate to  be  confirmed  by  Lord  (chancellor. 
Creditors  may  be  hC'trd  against  confirmation. 

39.  (*ontractg  and  securities  to  induce  ore* 
ditor^  tu  forbear  upposition,  void. 

40.  Penaltv  for  obtaining  money,  goods, 
chattels,  (ir  securities  for  money,  as  an  induce- 
ment  to  forbear  opposition,  or  consenting  to 
allo%vance  or  cniifirination  of  certificate. 

41.  Pankrupt  having  obtained  )iis  certificate 
free  from  arrest,  and  general  pVa  fur,  in  case 
of  action  aga'nst  him,  certiucate  to  be  evi- 


dence of  thie  bankruptcy  and  proceedings,  and 
such  bankrupt  in  execution  may  be  ordered 
to  be  discliaifred. 

42.  Bankrupt  not  liable  upon  any^  promise 
to  pay  debt  discharged  l>y  certlficaite,  unless 
such  JMiomise  Ite  in  writing. 

43.  Alloivance  t«>  bankrupt:  Ike  p<*r  Cf'nt., 
and  not  exceeding  40ci/.,  as  soon  as  IOj.  paid 
in  tbe.poundi  Heven  and  a  half  fi'^r  (*enti  and 
not  exoeediag  ^00/.,  if  \iU  6fi.i  ten  per  cent , 
and  not  exceeding  6()0/.  if  16#.  Allowance  not 
payable  till  twelve  months  after  date  of  the 
fiat,  and  then  payable  only  if  re«]uisite  amount 
of  dividends  paid  to  creclitors  who  shall  have 
proved.  If  at  the  expiration  of  twelve  mom  hs, 
the  dividends  paid  be  under  1<^.,  b-mkrupt  may 
be  allowed  not  excee^ng  three  ])er  cent.,  aud 
300/. 

44.  One  partner  may  receive  allowance^ 
though  others  not  entitled. 

45.  Court  of  Bankruptry  and  County  Courts 
may  be  liolden  by  any  one  or  more  of  the 
Commissioners  or  Judges  of  such  respective 
Courts,  but  power  of  punishing  con  tempts 
only  to  be  exercised  by  the  Court  when  s'ltiog 
in  public,  and  then  to  be  confined  to  contempts 
committed  \n /ucie  curigt,  or,  if  committed  out 
of  Court,  by  contempts  committed  by  the  dis« 
obedieure  of  some  rule  or  order  made  by  the 
Court  when  sitting  in  public. 

46.  Poweri  of  Court  of  Bankruptcy  and 
County  (ourtx  in  all  metiers  of  bankruptcy 
imder  fiats.    Exceptions. 

47.  Before  whom  affidavits  are  to  be  sworn, 

48.  Court  may  take  evidence  riVtf  race  or 
upon  affidavit. 

4.9.  Costs  may  be  awarded  by  the  Coivi  of 
Bankruptcy  and  Coupty  Courts. 

60.  Rules  to  be  made  for  regulating  the 
forms  of  proceedings  and  practice  to  be  ob* 
setved  in  the  Court  of  Bankruptcy 

61  P*ats  ill  bankruptcy  not  directed  to  the 
C-ourt  of  lUinkruptcy  to  be  directed  to  some 
one  of  the  C«»uoty  Courts,  to  be  pros(>cuted  in^ 
fttch  Court,  and  such  Court  to  have  the  same 
power  and  jurisdk*tion  in  the  prosecution 
thereof  as  Commissioners  of  Bankrupt. 

SrJ.  Pmts  in  bankruptcy  in  the  countrv,  and' 
the  proceedinirt  thereon,  to  be  trunsmitt  d  to 
the  c  ourt  of  Bankruptcy,  to  be  th  re  filed  and 
k»-pt  among  the  records  <»f  the  said  Court- 

63.  Appointment  of  oitictal  assignees.  Their 
dutv. 

64.  Proviso  restricting  the  authority  of  oUft 
cial  assures. 

66  For  filling  up  vacancies  in  the  numbci' 
of  o^bcial  astfignet  s. 

66.  Official  ass'^gnee  invested  with  the  same 
powern,  &q.  as  otiicial  assignees  uuder  former 
act. 

67.  Bankmptcies  depending  in  the  cotmtry 
to  be  removed  into  s«jcb  of  the  County  Courta' 
as  the  Lord  Chancellor  mav  think  fit 

68.  power  to  appoint  official  assignees  to  act 
with  the  existing  assignees  niuler  sui'h  bank- 
ruptcies, and  to  whom  the  latter  shall  deliver 
over  effects. 

69.  The  fee  of  20/.  payable  under  fiats  pro^i 
secuted  in  the  Court  of  6ankruptc)  abolibhcd* 
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60.  Sam  to  be  paid  on  the  granting  of  every 
fiat,  and  the  application  thereof. 

61.  Further  sum  to  be  paid  on  fiats  pro- 
secuted in  the  Court  of  Bankruptcy  in  lieu  of 
other  former  fees. 

62.  Fees  to  be  paid  on  sittings  under  fiats 
prosecuted  in  the  County  Courts  to  be  carried 
to  the  Fee  Fund  of  the  Court. 

63.  Building  for  the  transaction  of  business 
in  bankruptcy  vested  in  the  Commissioners  of 
the  Court  of  Bankruptcy  for  the  time  being. 
1&2G  4,c.  116. 

64.  Building  to  be  called  "  The  Court  of 
Bankruptcy.'* 

65.  Salaries  of  the  Commissioners  of  the 
Court  of  Bankruptcy. 

66.  Provision  for  filling  up  vacancies. 

[The  remainder  of  this  bill  will  be  given 
next  week.] 

SUPERIOR  COURTS. 

VioUi. 

consthuction  op  will. — power  of  ap- 
pointment. 

^  testator  bequeathed  a  turn  af  stock  to  trus- 
tees, in  trust  to  pay  the  interest  and  divi- 
dends to  his  daughter  and  her  husband 
during"  their  lives  and  the  life  of  the  sur^ 
vivor,  and  after  their  decease^  then  upon 
trust  to  transfer  and  pftv  over  the  stock 
unto  their  children,  in  such  shares  and  pro- 
portions us  the  survivor  should  appoint  by 
hit  or  her  last  will :  Held,  that  the  power 
could  only  be  exercised  in  favor  of  such  of 
the  children  as  should  be  living  at  the  detith 
o/"  the  survivor  of  the  daughter  and  her 
huiband, 

Joseph  Linton,  the  testator  in  this  case,  by 
hiB  will,  dated  January  3d,  1814,  gave  and  be- 
queathed a  sum  of  1 ITOO/.  3^  per  cent  annui- 
ties, to  the  trustees  named  in  his  will,  upon 
trust  to  pay  the  interest  and  dividends  thereof 
to  Joseph  Christie  and  Sarah  his  wife  (the  tes- 
tator's daughter)  during  their  I'ves,  and  the  life 
of  the  survivor,  and  after  their  decease,  then 
upon  trust  to  transfer  and  pay  over  the  said 
stock  unto  their  children,  in  such  shares  and 
proportions  as  the  survivor  of  them  should  by 
his  or  her  last  will  direct  or  appoint.  Christie 
had  five  children  by  his  wife,  three  of  whom 
died  youn{(,  another  was  married  to  the  plain- 
tifT,  and  died  intestate  in  1812,  in  the  life- time 
of  her  father  and  mother  and  of  the  testator, 
and  the  other  was  married  to  the  defendant 
Renneck.  The  testator  died  in  1817,  and 
Mrs.  Christie  in  1820,  leaving  her  husband  her 
surviving,  who  by  liis  will,  dated  in  1833,  after 
reciting  the  power  of  appointment  contained 
in  the  will  of  the  testator  Linton,  directed  and 
appointed  the  said  stock  to  and  in  favor  of  his 
surviving  daughter,  the  wife  of  the  defendant 
Renneck.  Joseph  (  hristie  died  in  February, 
1839,  and  the  bill  was  filed  by  the  plaintiff  as 
the  personal  representative  of  his  wife,  against 
the  trustees  of  the  testator  Linton's  wUl^  the 
defendant  Renneck  and  his  wife,  and  the  assig- 


nees of  Renneck,  he  having  become  bankrapt, 
clfuming  to  be  entitled  in  right  of  his  wife,  to 
a  moiety  of  the  stock  in  question,  and. all 
dividends  which  had  accrued  thereon  alace 
the  death  of  Josf  ph  Christie. 

Pemberton  and  Roupell,  for  the  plaintiff,  con. 
tended,  that  according  to  the  only  proper 
construction  which  could  be  put  upon  the  viil, 
there  was  a  direct  gift  to  all  the  children  of 
Joseph  and  Sarah  Christie,  and  that,  therefore, 
the  plaintiff  having  married  one  of  theirdao)d»> 
ters,  was  entitled  as  her  personal  representa- 
tive, to  an  equal  share  of  the  stock  beqaeathed 
with  the  defendant  Renneck,  or  those  claim- 
ing  under  him.  The  power  contained  in  the 
will  of  the  testator  Linton,  conferred  i  per- 
sonal  duty,  which  became  mcapahle  of  beio^ 
executed  by  the  events  that  occurred,  and  co- 
der any  circumstances,  Christie  and  his  wife 
had  not  the  power  of  excluding  any  of  thdr 
children,  btit  only  of  determiuiog  what  share 
each  child  should  take. 

Kindersley  and  Dixon,  fi»r  the  defendant 
Renneck,  and  Turner  and  Busk,  for  his  assig- 
nees, on  the  other  hand,  insisted  that  the  power 
contained  in  the  will  of  Linton  was  well  exe- 
cuted by  the  appointment  in  the  will  of  Joseph 
Christie ;  but  even  if  it  were  not  well  executed. 
then  there  was  an  implied  f^ift  only  to  such 
one  or  more  of  the  children  of  Christie  and 
wife  as  should  be  living  at  the  death  of  the 
survivor  of  them  ;  and  in  either  case,  the  pbin- 
tiff  could  have  no  claim. 
Taylor,  for  the  trustees. 
The  Mahter  of  the  Rolls,  after  stating  tbe 
facts  of  the  case,  and  referring  to  the  argu- 
ments urged  in  behalf  of  the  respectife  parties, 
stated  that  the  plaintiff's  title  depended  al- 
t(^ether  upon  his  showing  that  under  the  vill 
of^the  testator  Linton,  there  was  a  gift  to  all 
the  children  of  Joseph  Christie  and  Sarah  his 
wile^  for  if  that  could  not  be  made  out,  the 
exercise  or  non-exercise  of  the  power  bf 
Joseph  Christie,  was  to  the  plaintiff  mmi-  . 
terial.  It  was  insisted  on  the  part  of  the  de- 
fendants that  as  the  power  was  only  to  be 
executed  by  the  survivor  of  Mr.  and  Mrs 
Christie,  and  the  gift  only  appears  by  the  power 
given  to  the  trustees  to  transfer  and  pay  to 
such  child  and  children  as  the  sarvivor  of 
Christie  and  wife  should  appoint,  the  cbOdreo 
could  only  take  as  joint  tenants,  and  if  the 
power  was  not  well  executed,  the  stock  would 
go  to  the  sunrivor.  His  Lordship  said,  it  wis 
not  possible  to  reconcile  all  the  casei  on  the 
subject,  but  he  thought  that  as  this  was  not  m 
expiess  terms  a  gift  to  all  the  children,  but  to 
such  of  them  as  the  survivor  of  Christieaiw 
wife  should  appoint,  it  must  be  construed  to 
mean  such  children  as  should  be  livinj?  at  tbe 
death  of  the  surriving  parent,  and  that  the 
)  wife  of  the  defendant  Renneck,  beinj^  both 
'  the  object  of  the  power  and  the  object  of  the 
gift,  was  entitled.  The  plaintiff,  therefore, 
having  failed  in  establishing  his  claim,  his  \m 
must  be  dismissed  with  costs. 
,  ft^oodcock  V.  Renneck  and  others,  June  2Ut 
and  2*'th,  184  L 
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[Before  tbe  four  Judges.] 

DBP081TJ0N  OF  WITNESSES. — COMMISSION- 
ERS' CERTIFICATE. 

j4  perion,  to  whom  a  commission  to  e:tfimine 
witnesses  had  been  directed,  wrote  his  certi^ 
fieate  and  reference  on  a  piece  of  paper 
which  was  annexed  to  the  depositions.    Be* 
yire  the  trial  this  paper  wtts  disanneaed, 
/or  the  purpose  of  copying  the  depositions : 
Held,  that  they  were  not  admissible  in  evi' 
sience,  and  that  affidavits  to  explain  the  cir^ 
cumstancf  coulanot  be  received  to  make 
them  admissible. 
Mr.  Piatt  shewed  cause  against  t  rule  for 
seuing  aside  a  nonsuit,  which  bad  been  entered 
under  the  following  circumstances.    l*he  case 
on  the  part  of  the  plaintiff  was  intended  to  be 
supported  by  depositions^  taken  under  a  com- 
mission sent  to  Ireland,  under  tbe  authority  of 
the  1  W.  A,  c.  22;*  but  when  the  deposition 
was  produced,  it  was  objected  that  it  was  not 
admissible  in  evidence,  not  having  been  pro- 
perly  certified   by  the  commiasiuners.     The 
deposition  was  in  existence^  and  accompanying 
it  from  Ireland  had  come  a  paper  signeo  by 
tbe  commissioners,  in  these  words—"  The  ex- 
ecution of  this  commission  appears  by  this  re- 
turn, and  the  depositions  hereunto  annexed." 
Bat  this  paper  was  not  annexed  to  the  deposi- 
tion.    On  the  objection  being  taken  that  the 
deposition  not  being  itself  certified  under  the 
hand  of  the  commissioner,    nor  having  his 
certificate  actually  annexed  to  it,  could  not  be 
received  in  evidence,  the  learned  Judge  at  the 
trial  rejected  it,  and  the  plaintiff  was  nonsuited. 
That  nonsuit  was  right.    The  deposition  pro- 
duced was  not  annexed  and  identified  by  the 
certificate  of  the  commissioner,  as  required  by 
the  statute,  add  the/efore  was  not  admissible  in 
evidence.    It  i6ight,  perhaps,  be  contended 
that  the  deposition  itself  ought  to  be  certified 
by  the  commissioner,  but  admitting  that  his 
certificate   might  be  upon  another  piece  of 
paper,  it  was  clear  that  that  paper  should  be  so 
annexed  to  the  deposition  as  to  form  but  one 
document,  and  not  to  leave  it  doubtful  to  what 
paper  it  applied.     Here  the  certificate  was  a 
separate  piece  of  paper,  which  could  just  as 
easily  have  been  produced  with  any  other  do- 
cuoient  as  with  the  deposition  which  was  ten- 
dered in  evidence. 

JVIr.  Hayward,  in  support  of  the  rule. — ^The 
t%vo  psipers  had  been  joined  together  when 
they  arrived  from  Ireland,  but  they  had  been 


*  I  W.  4,  c.  22,  8. 10,  by  which  it  is  enacted 
that  no  examination  or  deposition  to  be  taken 
by  virtue  of  this  act,  shall  be  read  in  evidence 
at  any  trial,  without  the  consent  of  tbe  party 
against  whom  it  shall  be  offered,  unless  it  shall 
appear  to  the  satisfaction  of  the  judge  that  the 
examinant  or  deponent  is  beyond  the  jurisdic- 
tion, &c.,^  &c..  in  all  or  any  of  which  cases  the 
examination  and  depositions  certified  under 
the  hand  of  the  commissioners,  &c.,  or  other 
person  taking  the  same,  shall  and  may,  without 
proof  of  the  signature  to  such  certificate,  be 
received  and  read  in  evidence. 


dUjoioed  fur  the  purpose  of  making  copies  of 
the  depositions.  The  persons  who  had  thus 
disjoined  them,  were  ready  to  make  oath  as  to 
the  fact,  and  tlius  to  remove  any  doubt  as  to 
tbe  identity  of  the  documents. 

Lord  Denman,  C.  J.— But  the  Court  can 
onl^  know  what  is  '*  hereunto  annexed,"  by 
seeing  it  annexed.  Parol  evidence  of  the  fact 
cannot  be  received.  The  commissioner  should 
have  certified  that  "  this  paper,  and  all  those 
marked  by  me  with  my  name,  or  my  initials," 
constituted  the  return  to  the  commission. 

Rule  discharged.— -*^</^  v.  Tommy,  T.  T. 
1841.    Q. B.F.J. 

^utttCi  3Benrt)  ^rsctfce  Caurt. 

ARBITRATION. — FINALITY  OF  AWARD. — 
EXCESS    OF  POWER. 

In  a  reference  of  disputes  with  respect  to  the 
right  to  certain  premises,  the  arbitrator 
awarded  that  certain  conveyances  should  be 
executed  on  a  day  named,  and  that  in  case 
of  a  disagreement  as  to  the  terms  of  thote 
conveyances,  it  should  be  settled  by  such 
solicitor  or  counsel  as  he  should  appoint : 
Held,  that  the  award  was  not  final;  that 
the  arbitrator  had  exceeded  his  authority, 
and  that  the  objection  was  fatal  to  the 
whole  award. 
This  was  a  motion  to  set  aside  an  award 
made  under  a  submission  to  arbitration,  which 
had  been  made  a  rule  of  Court.    The  submis- 
sion was  dated  22d  August,  1840,  and  recited 
that  John  Tandy  the  younger,  claimed  to  be 
heir-at-law  to  his  late  brother  William,  and  as 
such  heir  to  be .  entitled  to  the  possession,  or 
to  receive  the  rents  and  profits  of  certain  pre- 
mises in  tbe  county  of  Worcester;  and  that 
John^  Tandy^  the  elder,  as  mortgagee  of  the 
premises,  claimed  title  thereunto  in  respect  of 
a  sum  of  100/.  and  interest,  originally  cfiarged 
on  them  by  one  J.  A.,  and  which  John  Tandv, 
the  elder,  had  paid  off,  and  that  Chas.  Tandy 
as  administrator  of  Wm.  Tandy,  alleged  that 
should    it  be   found   that  John  Tandy    the 
younger,  as  such  heir-at-law  as  aforesaid  was 
legally  entitled  to  the  possession  of  the  pre- 
mises, he  would  be  deemed  in  equity  either  as 
trustee  for  or  on  behalf  of  the  creditors  and 
the  persons  entitled  to  the  assets  of  the  deceased 
under  tbe  statute  for  the  distribution  of  intes- 
tate's effects.    The  i88uin|r  out  of  a  writ  from 
the  Court  of  Exchequer  in  an  action  between 
John  Tandy  the  youn^r,   and  John  Tandy 
the  elder,  in  which  action  the  latter  obtained 
judj(ment  as  in  case  of  a  nonsuit,  was  then 
verified;  and  it  was  also  stated   that  divers 
other  cldms  and  differences  having  arisen  be- 
tween the  parties,  it  was  agreed  to  refer  all 
matters  in  dispute  to  arbitration,  the  parties 
agreeing  to   execute    all   such    conveyances, 
releases,    and    assurances,    as  the  arbitrator 
should  direct,  the  costs  of  the  reference  to  be 
in  the  discretion  of  the  arbitrator.     On  the 
9th  Nov.,  1840,  tiie  arbitrator  made  his  awatd, 
confirming  the    claim    of  John    Tandy   the 
younger,  to  be  heir-at-law  to  his  brother,  and 
also  confirming  the  claim  of  John  Tandy  the 
elder,  to  the  sum  of  100/.,  and  46L  5#.  interest 
thereon;  but  finding  that  John  Tandy  the 
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«l(!en,  and  Clias.  Tandy,  were  indebted  to  John 
Tandy  the  younger,  in  the  sum  of  lS4i.  \5i.  7tt. 
Having,  then,  directed  the  settlement  of  these 
accounts,  it  proceeded  to  order,  that  Jolin 
Tandy  the  elder,  and  Chas.  Tandy  should 
deliver  to  John  Tandy  the  younji^r,  an  ah- 
etract  of  all  deeds  in  tneir  possession  rektinj^ 
to  the  premises  in  question,  and  s'  ouk),  ob  the 
23d  December  then  next,  execute  all  such 
ronreyanees.  &e.,  as  mi^ht  be  necess&ry,  &c.» 
vnto  the  said  John  Tandy  the  younire'r,  8ec., 
all  the  estate,  right,  and  interest  of  them  the 
said  John  1  aady  the  elder,  and  Chas.  Tandy, 
freed  and  discharged  from  the  said  mortgage 
debtof  100/,  and  iBterast,  &c. ;  and  incase  of  any 
disputefas  to  what  conveyances.  &c.,  should 
be  necessary  for  that  .purpose,  or  as  to  any  of 
the  claims,  covenants,  or  provisoes  to  be  con- 
tained therein  should  arise,  the  same  .ihould  be 
settled  and  appro^'^d  between  the  said  parties 
by  such  counsel  or  sulicitor  as  he  (the  arbitra'* 
tor)  should  appoint:  it  then  proceeded  to 
a^vardus  to  the  costs.  The  present  rule  bad  been 
sul)8cquently  moved  for,  on  the  gntunds  that 
the  artiitrator  had  exceeded  his  authority,  and 
th«it  the  award  was  not  final. 

It  was  now  urged,,  jn  support  of  the  award, 
first,  that  tlie  re^en^ation  of  power  by  the 
arbitrator  to  appoint  a  p'rson  to  settle  any  dis- 
pute which  might  arise  as  t4>  the  conveyances 
to  be  executed,  did  not  vitiate  the  award';  and, 
secondly,  that,  at  all  events,  the  objection 
could  oiily  be  austahied  so  far  us  the  particular 
clause  of  the  award  went,  and  that  tliat  might 
lie.  rejecttd,  and  t)ie  remainder  of  the  award 
might  be  considered  to  be  good*  ^d'/tsoa  v. 
6Vi/y,  2  Wils.  2.93  J  ff^inter  v.  UthhrUl^e. 
M  riel.  25.1 ;  13  Price.  6*)3;  rheA.  IViibamM 
y  tihhardsm,  S  Tauut.  61^7  %  AUcheion  y.  Cat^ 
gf0.  2  Bing.  19!). 

lu  support  of  the  rule  it  «vas  contended 
that  the  award  was  ba<)  for  want  of  finality. 
luTause  the  arbitrator  had  omitted  to  deter- 
mine coinplvteiy  what  should  be  done  by  the 
parties  and  that  the  arbitrator  had  exceeded 
h-g  po'ver  in  reserving  a  future  authority  to 
himself.  Manser  v.  Hearer ^  3.  B.  and  Ad. 
9^)5 ;  Thmne  v.  /' ^ir^r/,  Cro.  Jac  314 ;  Rtm  v. 
£mon,  5)  D.  P.  C.  355 

Cok'^id^e,  J  -««1  flunk  that  the  objection 
n*ade  to  this  award  on  tlie  ground  that  the 
f\rbitnitor  has  exceeded  his  authority,  is  fntal« 
if  that  excrss  of  aiitho'ity  could  be  separated 
fn»m  the  geiuiral  etfect  of  the  aivard,  so  as  to 
leave  it  imtoocU'd  by.  putting  it  out  of  Qurcon<« 
aideratioo,  it  might  not  vitiate  the  whole 
award ;  but  I  thhik  that  it  affects  the  very  sub- 
stance of  the  award,  and  it  cannot  be  said  that 
the  (iriMtrator  has  prop«rly  decided  the  matters 
referred  to  him.  The  'arbitrator  here  has 
reserved  a  ctmtingent  power  to  himself  *^  but 
it  is  settled,  that  if  an  arbitrator  does  not 
decide  the  matter  referred  to  him  at  the  time 
of  his  making  his  award,  but  reserves  to  him- 
self a  future  power  to  act,  wlien  hb  power  is 
gone,  it  is  an  excess  of  authority.  I  think„ 
therefore,  that  this  is  a  fatal  olij«'ction.  and  I 
am  of  opinion  also,  that  the  arbitrator  could 
not  delegate  his  authority,  as  he  attempts  to  do. 
Te,    It  v^  to  be  observcd^i  that  the  question 


left  undecided,  is  the  f ery  qoestloii  which  fema 
the  subject  of  tlie  dis^tc; 

Rule  absolofe. 

Aiexnndrr  and  ff^kite,  in  support  of  the 
rule :  R,  K  Lee^  conlr!k. 

Re  Tmda  aud  Tan^u.  T.  T.  1811.  Q.  a 
P.O. 

SBaVICB  IN  ■JBCTIfBNT. 

Service  in  ejectment  on  the  tKting  p*9riner  **/ 

a  firm  in  possrethn  of  the  premues  *OHgkt 

to  be  reanserrd^  if  efficient  f»r  judgment 

ngmnU  the  emwd  finctor, 

Charles  Clark  moved  for  leave  to  sign  jude- 

ment  against  the  casual  ejector.     Service  had 

been  effected  oa  *'  the  acting  town  partner  " 

of  the  firm,    ia  possesion  of  the  premises 

souglit  to  be  recovered. 

IVlghtman^  J.— •!  think  that  is  a  sufficient 
service  as  to  all  the  tenants. 

Rule  absolute.— />aff,  d,  Oeerton  v.  Roe^ 
T.  T.  1841.    Q.  B.  P.  C. 


CHANCERY  SITHNGS. 
In  and  lifter  Mckaeimiut  Term,  181 1 . 

3Brf«rf  m  m^^ttraf  tfif  SoUt. 

AT  WBfiTMlNBTBB* 

T^fpsdof  . ,  Nov,  2    Motions* 

Wednesday . , . .   3    Petitions  ift  Gen>  Paper. 

Thuwday 4 

s!!!l!S .; fi  (  Picas,  nemurrers.  Causes, 

j^ll^^^^ ^  \       Fnrtlw.r  nirertiAns  ami 

Tties<tav 9 

Wednes  lay .  , .  10 

Thtirsday 11 

Fridav...,.,.,  li 

Snturilay Vi 

Monday  .,,«.,  I& 

Tuesday 16 

Wednesda? . , . .  17-^ 
Thursday  * . . , ,  I A    Motions. 

It'nZ:: *w  1  PI**"*.  I>^m"»-ren.,  Cause?. 

^S;^•:::::?^^     F.trtherD-.reaiao,,a.d 

Tuesday 33  J      Exceptions. 

Wedfirmtiiy . ...  21     Pk*tiiiona  in  Gen.  Pkpec 
Thursday  '  , ,  ^  ^  25    Motions,* 

AT  THK  nOLL9. 

17  ..  or  \  Short  i  'aus*^,  after  firear- 

^"^^y -  26 1    .^  .„  ^^  >olicito«. 

Short  Causes,,  Consent  Causes,  and  Consent 
Petitions^  every  Tuesd^iy,,  at  the  Sitting  of  the 
Courts 


THB  EDITOR'S  LETTER  BOX. 


Further  El&rectious,  and 
Sxcepiiona. 

Motions. 

PI«>v,  I>ciniirrers,  d«Bes» 
Flirther  Qircetioin,  and 
Ba^veptiouB. 


The  commnnications  of  "  A  Country  Ard^ 
clcd  Clerk."  W.  M..  Q  Q,  J.  JL  W.,  aud  others 
are  printed,,  but  are  uuaitoid  .bly  deferre<l. 

The  alteration:!  in  the  County  Courts  Bill 
since  this  last  scission  shall  be  stated  in  an  early 
Kumber.  It  does  not  appear  tlut  any  fiu'ther 
progr->fs  will  be  atte«Dpted  in  this  measure  till 
after  Christmas. 

C^r  Several  Numbers  of  this  work  having 
lieeu  roprinted,^  imperfect  sets  may  n<m  b4 
completed. 
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SATURDAY,  OCTOBER  9,  1841. 


■  ■         *'  Qaod  magifl  ad  no5 

Pertinet,  et  neacire  malum  eat,  agitamns. 


HORAT. 


ON  THE  SEPARATE  ESTATE  OF  A 
MARRIED  WOMAN. 

A  MARRIED  woman,  so  far  as  her  separate 
estate u  concerned,  is  coni^deredin  equity 
as  A  feme  $oie,  and  she  may  sell  or  charge 
Iter  interest  therein^  in  the  same  manner 
M  any  other  owner  of  property  can.  But 
it  was  at  one  time  thought  that  where  the 
Mwtrament  under  which  she  churned  her 
wparate  estate  prescribed  a  particular  mode 
of  parting  with  her  interest  during  her'co- 
Terture,  that  she  must  adopt  such  parti- 
cnlar  mode,  and  that  any  other  mode  of 
disposing  of  it  would  be  inoperative."  But 
this  view  is  now  considered  incorrect.  The 
Jpparate  property  of  a  married  woman 
wing  a  creature  of  equity,  it  follows  (hat 
if  she  has  a  power  to  deal  with  it,  she  has 
the  other  powers  incident  to  property  in 
general;  and  inasmuch  as  her  creditors 
have  not  the  means  at  law  of  compelling 
payment  of  those  debts,  a  court  of  equity 
takes  upon  itself  to  give  eflfect  to  them,  not 
*>  personal  liabilities,  but  by  laying  hold 
of  the  separate  property  as  the  only  means 
hy  which  they  can  be  satisfied.»»  It  is  now 
therefore  clearly  settled  that  the  gene- 
m  engagements  of  a  married  woman  are 
enforced  by  a  court  of  equity  against  her 
separate  estate,  not  as  executions  of  a  power 
of  appointment,  but  on  the  principle  that 
to  whatever  extent  she  has  by  the  terms  of 
the  settlement  the  power  of  dealing  with 
^er  separate  property,  she  has  also  the  other 
power  incident  to  property  in  general,  viz., 
iM  power  of  contracting  debts,  to  be  paid 
out  of  it;c  and  any  security  given  by  her 
»ill  charge  her<»  separate  property,  although 
Jio  reference  be  made  to    it.      She  can 

'  W«  V,  mgzell,\  Madd.  261. 

Xr.rA^i"'^  ^-  ^^"«'">  1  Sr«'  C.  C.  21;  per 
^''l^^  Cottenham,  C. ;    OtceM   v.    Dickinson, 

\  Owenev,  Diciinson,  \  Craig.  &  Ph.  40. 
209    ^^''^^  ^'  ^"^^^^'  ■*  ^^^'  ^'  >  2  M.  dt  K. 
^01.  xxiL^jjo.  680. 


therefore  give  a  promissory  note,  which 
wiU  be  satisfied  out  of  her  separate  estate.* 
The  holder  of  her  promissory  note  has  her 
contract,  which  equity  considers  her  ca- 
pable of  entering  into  ;  and  it  would  be  a 
very  strong  proposition  to  say  when  she 
has,  by  an  instrument  under  her  hand  ac- 
knowledged her  debt,  and  promised  to  pay 
it,  she  is  not  to  be  considered  as  creating 
an  obligation  which  binds  her.^ 

In  a  very  recent  case,  a  married  woman 
having  a  separate  estate,  executed  the  fol- 
lowing document :  "  I  do  hereby  accept 
Moses  Owens  as  my  tenant  of  the  pubhc- 
house,  situated  at  the  east  side  of  Sea  Brow, 
with  the  psrivilege  of  letting  it,  and  to  re- 
turn to  the  said  Moses  Owen,  the  sum  of 
210/.,  whiqh  he  paid  for  licence,  fixtures, 
and  appurtenants,  as  per  inventory,  pro- 
vided he  leaves  the  said  house  within  a 
given  notice."  This  document  alone,  said 
Coiienham,  C.,b  within  the  authority  of  cases 
which  have  been  decided,  would  have  been 
operative  upon  her  separate  estate,  but  not 
by  way  of  the  execution  of  a  power,  although 
that  has  been  an  expression  sometimes  used 
in  cases  where  the  Court  has  enforced  the 
contracts  of  nuurried  women  against  their 
separate  estate.  It  cannot  be  an  execution 
of  the  power,  because  it  neither  refers  to 
the  power,  nor  to  the  subject-matter  of  the 
power ;  nor  indeed,  in  many  of  the  cases, 
has  there  been  any  power  existing  at  all. 
It  is  quite  clear,  therefore,  that  there  is 
nothing  in  such  a  transaction  which  haa 
any  resemblance  to  the  execution  of  a 
power.  What  it  is,  it  is  not  easy  to  define. 
It  has  sometimes  been  treated  as  a  dispos- 
ing of  the  particular  estate,  but  the  contract 
is  silent  as  to  the  separate  estate,  for  a 
promissory  note  is  merely  a  contract* to 
pa^;  not  saying  out  of  what  it  is  to  be 
paid,  or  by  what  means  it  is  to  be  paid ; 


e  See  Bulipin  v.  Clark,  17  Ves.  365. 

'  Per  Lord  CoUenham,  C,  1  C.  &  Ph.  54. 

«  1  C.  &  Ph.  63. 
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and  it  is  not  correct,  according  to  legal 
principles,  to  say  that  a  contract  to  pay,  is 
to  be  construed  into  a  contract  to  pay  out 
of  a  particular  property,  so  as  to  constitute 
a  lien  on  that  property. 

It  is  quite  clear  then,  that  if  any  written 
security  be  given  by  a  married  woman,  or 
any  contract  in  writing  be  entered  into  by 
her,  her  separate  estate  will  he  bound ;  and 
it  seems  open  to  doubt,  whether  a  verbal 
promise  to  pay,  if  clearly  proved,  would  not 
be  sufficient.  In  Ciinton  v.  Willes,^  Sir 
Thomas  Plumer  suggested  a  doubt  whether 
it  was  necessary  there  should  be  a  contract 
in  writing ;  and  Lord  Cottenham  says,^  "  It 
certainly  seems  strange  that  there  should 
be  any  difference  between  a  contract  in 
writing,  when  no  statute  requires  it  to  be 
in  writing.  It  is  an  artificial  distinction, 
not  recognised  in  any  other  case.  On  that 
point,  however,  I  give  no  opinion  at  pre- 
sent." 

Thus  stands  the  law  as  to  a  woman's 
separate  estate.  "A  Court  of  Equity,  by 
securing  to  a  married  woman  property  that 
is  settled  to  her  separate  use,  gives  her  be- 
nefits by  subjecting  it  to  her  general  dis- 
position, and  by  freeing  it  from  her  hus- 
band's controul ;  but  at  the  same  time  it 
does  not  place  her  in  a  worse  situation  in 
any  respect  than  she  would  be  otherwise  in 
at  law:  It  leaves  her  unaffected  by  any 
contract  and  hability,  except  when  she  does 
any  act  affecting  her  separate  property,  in 
which  case  the  Courts  hold  her  property  to 
be  bound,  but  leaves  her  person  free." 

HORSEMANSHIP  OF  LAWYERS. 

Nothing  pleases  us  so  much  as  to  see  our 
legal  friends  on  horseback.  We  are  quite 
sure  that  all  lawyers  are  improved  by  a 
little  riding ;  it  caJls  into  play  a  whole  set 
of  muscles,  which,  otherwise,  the  lawyer 
does  not  exercise  at  all.  It  shakes  down 
his  bile.  A  ride  before  breakfast  greatly 
assists  the  correct  digestion  of  the  day's 
business ;  and  if  this  is  not  convenient,  a 
gentle  trot  round  the  Regent's  Park  be- 
fore dinner,  with  an  occasional  penetration 
a  few  miles  down  the  Edgware  Road,  or  a 
canter  up  Hampstead  Hill,  will  be  found 
nearly  as  beneficial.  We  are  always  glad, 
therefore,  to  see  our  friends  nicely  mount- 
ed, not  only  on  their  account,  but  because 
we  know    it    is  really  for  the  good    of 

h  1  Siig.  Pow.  208  n. 
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1  Per  Sir  L,  ShudweU,  V.  C,  in  Murray  v. 
B(ir/iir,  4  Sim.  91. 


the  public,  and  that  l^al  busmess  is  id 
fact  much  better  attended  to  in  conse- 
quence. Besides,  it  is  a  sign  that  a  nun 
is  pretty  well  to  do,  and  is  rather  a  rising 
man,  if  he  takes  to  a  horse.  We  wam  our 
young  friends,  however,  of  riding  in  Hyde 
Park.  We  have  no  great  opinion  of  a 
man's  l^al  knowledge  who  rides  in  Hyde 
Park.  Perhaps  he  may,  very  early  in  the 
monung,  take  a  gallop  down  Rotten  Bov; 
but  we  have  grave  doubts  as  to  this.  The  only 
thing  which  justifies  it  is,  that  at  that  time, 
wet  or  dry,  one  is  sure  of  meeting  a  com- 
mon law  judge,  no  mean  proficient  in  hone- 
fiesh;  and  in  all  probability  an  equity 
judge— a  somewhat  hard  rider.  But  what- 
ever doubt  there  may  be  as  to  this,  beyond 
the  hour  of  nine  let  no  young  lawyer  be 
seen  in  Hyde  Park.  We  despair  of  him 
altogether,  if  we  find  him  riddng  there  si 
six  or  seven  o'clock  in  the  afternoon.  He 
will  never  rise.  He  may  be  a  very  nice 
youne  man,  but  let  him  maik  our  words, 
ne  wiU  never  sit  on  the  bench,  or  be  in  any 
thing  like  good  business.  All  this  by  wiy 
of  friendly  caution. 

These  remarks  have  been  su^ested  to  us 
by  a  very  late  case,  which  forces  ua  to  glTc 
another  warning.  We  advise  all  lawyers  to 
job.  They  may  think  they  know  Bom^ 
thing  about  horses.  They  know  nothing. 
If  they  are  not  lawyers  they  may  know  a 
good  deal,  but  a  knowledge  of  law  and 
horses  does  not  go  together.  They  may 
rely  on  this,  they  will  be  cheated ;  they  ^ 
be  run  away  with,  or  come  down  ▼hen 
they  least  expect  it.  We  recommend  them, 
therefore,  to  job.  It  seems  a  httk  dearer, 
but  they  will  find  it  much  chei^  in  the 
end.  We  could  shew  this  in  figures  in  tro 
lines,  but  we  have  already  said  much  more 
than  we  had  intended.  We  have  now  only 
to  call  their  attention  to  the  foUowing  case. 
We  have  not  the  honour  of  knowing  the 
plaintifi;  and  the  law  list  in  Ms  case  would 
be  no  assistance  to  us,  but  we  shrewdly 
suspect  he  was  a  lawyer. 

WARRANTY  OF  A  HORSE. 

Assumpsit  on  the  warranty  of  a  hone. 
Pleas,  first,  non-assumpsit;  secondly^  & 
denial  of  the  unsoundness,  on  which  iaaae 
were  joined.  At  the  trial  bcfwc  Loid 
Abinger,  C.  B.,  at  the  last  Warwick  As- 
sizes, it  appeared  that  at  the  time  of  the 
sale  of  the  horse  to  the  plaintiff,  he  re- 
marked that  the  horse  bid  "  cuiby  hocU 
and  objected  to  him  on  that  ground.  Tne 
defendant,  however,  gave  a  general  war- 
ranty  of  soundness,  and  the  pliuntiff  honght 
the  horse  for  60/.     He  was  ridden  hunting 
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by  the  plaintiff,  and  on  the  third  day's 
hunting,  ahout  a  fortnight  after  the  sale, 
he  sprung  a  curb.  Veterinary  surgeons 
were  called  on  the  part  of  the  plaintiff,  who 
stated  that  the  term  "  curby  hocks"  indi- 
cated a  peculiar  form  of  hock,  which  was 
considered  as  rendering  the  horse  more 
liable  to  throw  out  a  curb',  but  did  not  of 
itself  occasion  lameness ;  and  that  the  horse 
in  question  had  curby  hocks  at  the  time  of 
the  sale.  The  Lord  Chief  Baron,  in  sum- 
ming up,  told  the  jury  that  a  defect  in  the 
form  of  the  hock,  which  had  not  occasioned 
lameness  at  the  time  of  the  sale,  although 
it  might  render  the  animal  more  liable  to 
become  lame  at  some  future  time,  was  no 
breach  of  the  warranty.  A  verdict  having 
been  found  for  the  defendant, 

Bdgyy  now  moved  for  a  new  trial. 

Aidersan,  B.^-Diekenson  v.  Foiiett,  1  M. 
&  Rob.  299,  is  expressly  in  point  for  the 
defendant ;  and  the  law,  as  laid  down  by 
me  on  that  occasion,  has  not  been  ques- 
tioned in  any  subsequent  case. 

Lord  Abinger,  G.  B.,  and  Rol/e,  B.,  con- 
cttired.  Rule  refused. — Brown  v.  Eiking* 
t(m,  8  Mee.  &  Wels.  132. 


NEW  BILLS  IN  PARLIAMENT. 


BANKKUPTCT  LAW. 

[Concluded  from  p.  462.] 

67.  Power  to  Lord  Chancellor  to  order  re- 
tiring annnity  to  CommisfiionerB  of  Court  of 
BaDkruntcy,  and  their  succeBSors. 

68.  Office  of  one  of  the  registrars  of  the 
Court  of  Bankruptcy  abolished,  but  the  per< 
son  holding  the  office  to  receive  his  present 
salary  for  life,  unless  he  shall  hold  any  public 
oflScc  of  equal  or  greater  annual  value,  in 
which  case  such  salary  not  to  be  paid ;  or  if  of 
less  value,  then  salary  to  be  reduced  so  as  in 
the  whole  not  to  exceed  the  amoant  of  present 
salary. 

69.  Chief  registrar  to  enter  in  books  an  ab- 
stract  of  all  proceedings  filed  in  the  Court,  in 
s  furm  to  be  sanctioned  by  the  Commissioners 
of  the  Court  of  Bankruptcy,  and  approved  by 
the  Lord  Chancellor,  with  an  alpbabetical 
index. 

70.  Offices  of  clerk  of  enrolment  to  Court 
w  Bankruptcy  and  of  registrar  of  meetings 
abolished,  and  duties  to  be  performed  by  chief 
registrar. 

71.  Salaries  of  registrars  and  deputy  regis- 
trars increased.    See6&6W.  4,  c.  29,  s.  21. 

/2.  Provision  for  filling  up  vacancies,  and 
for  performance  of  duties. 

73.  Provision  for  certain  expences,  and 
AA^  0^  accountant,  and  appointment  of  such 
wWitional  clerks  to  accountant,  as  Lord  Chan- 
cellor may  think  fit. 

74*  Compensation  to  such  existing  com- 


missioners in  the  country  as  the  lords  of  the 
treasury  deem  entitled  thereto. 

75.  Remedies  for  judgment  creditors.  Court 
empowered  to  examine  judgment  debtor,  for 
the  discovery  of  his  property,  to  enable  judg- 
ment creditor  to  avui  himself  of  his  execution. 

76.  Judgment  debtor  summoned  to  have 
such  expences  as  the  Court  thinks  fit. 

77.  Where  judgment  debtor  possessed  of 
property  which  cannot  be  taken  in  execution, 
or  charged,  judgment  creditor  may  apply  to 
the  Court  in  which  the  judgment  is  entered  up, 
to  compel  such  debtor  to  assign  sufficient  to 
satisfv  the  judgment,  or  to  discover  other 
sufficient  property  avulable  in  execution^  or 
chargeable. 

78.  Protection  to  creditors  against  frauds. 
Penalty  for  obtaining  goods  under  false  pre« 
tences. 

79.  Penalty  on  debtors  absconding. 

80.  For  preventing  fraudulent  grants  by 
debtors,  with  intent  to  defraud  any  creditor. 

81.  Ceunty  Courts,— Pov/tr  to  judge  of  a 
county  court  above  miles  from  London  to 
issue  warrant  to  arrest  a  debtor  in  cotidn 
cases,  such  debtor  being  within  the  limits  of 
the  jurisdiction  of  the  Court,  and  to  detain  him 
in  custody  for  a  limited  time,  or  until  an  order 
obtained  to  hold  him  to  bail,  when  the  cus« 
todv  to  be  transferred  to  the  sheriff  or  officer 
holoing  a  capias  issued  thereon.  1  &  2  Vict, 
c.  110,  s.  3. 

82.  Court  of  bankruptcy  and  county  courts 
authorized  to  act  in  the  execution  of  this  act 
in  matters  of  cessio  bonorum,  voluntary  or  com- 
pulsory, subject  to  appeal. 

83.  Proceedings  in  matters  of  cessio  ionorum 
in  the  county  courts,  to  be  transmitted  to  the 
Court  of  Bankruptcy,  to  be  there  filed  and 
kept  among  the  records  of  the  said  Court. 

84.  yvluntartf  cession. — Insolvent  debtor, 
with  the  concurrence  of  one  or  more  creditors, 
may  petition  to  be  dealt  with  under  the  pro- 
visions of  this  act ;  a  schedule  of  debts,  &c. 
due  by  or  to  the  debtor,  and  of  his  property, 
and  probable  value  thereof,  &c.,  to  be  annexed 
to  the  petition. 

85.  Requisite  amount  of  concurring  credi- 
tor's debt. 

86.  Court  to  appoint  sittings,  and  to  give 
notice  in  the  London  Gazette. 

87.  Official  assignees  to  act  with  the  assig- 
nees to  be  chosen  by  the  creditors  of  the  estate 
and  effects  of  adjudicated  debtors. 

88.  Proviso  restricting  the  authority  of  of- 
ficial assignees. 

89.  Powers  of  the  Court  upon  adjudication, 
and  proceedings  thereupon. 

90.  In  case  concurring,  or  petitioning  cre- 
ditor's debt  be  insufficient  to  support  adjudi- 
cation. Court  may  substitute  another. 

91.  Compulsory  cession. — Creditor  making 
affidavit  of  his  debt,  and  of  his  having  delivered 
an  account  in  writing,  with  notice  requiring 
immediate  payment.  Court  may  summon  the 
debtor. 

92.  Manner  of  proceeding  on  summons  of 
the  debtor. 

93.  Debtor  not  attending  summons  (having 

2H2 


Digitized  by 


Ljoogle 


468 


New  Bills  in  Parliament. 


no  lawful  impediment)*  or,  upon  appearance, 
refusioj^  to  admit  the  demaDc],  or  to  make  de- 
position of  belief  of  a  good  answer  thereto, 
and  not  paying  or  cumpouodini{  within  a  cer- 
tain time  to  the  satisfaction  of  the  creditor, 
or  giving  bond,  with  two  sufficient  sureties,  as 
the  Court  shall  approve,  to  pay  such  sum  as 
shall  be  recovered,  together  with  costs,  such 
debtor  liable  to  be  dealt  with  under  the  pro- 
visions of  the  act. 

94.  What  to  be  deemed  a  refusal  of  admis- 
sion of  the  debt. 

95.  Debtor  signing  an  admission  of  the  de- 
mand in  form  prescribed,  and  not  paying  or 
tendering  or  compounding  for  the  debt,  to  the 
satisfaction  of  the  creditor,  within  a  certain 
time,  such  debtor  liable  to  be  dealt  with  under 
the  provisions  of  this  act. 

96.  Debtor  admitting  part  only  of  demand, 
and  not  making  deposition  of  belief  of  a  good 
answer  to  the  residue,  and  not  paying  or  ten- 
dering  or  compounding  for  sum  admitted,  to 
the  satisfaction  of  the  creditor,  within  a  cer- 
tain time,  and  as  to  the  residue,  not  paying  or 
compounding,  to  ihe  satisfaction  of  the  credi- 
tor, within  a  certain  time,  or  entering  into 
bond,  with  two  sufficient  sureties,  as  the  Court 
shall  approve,  to  pay  such  sum  as  shall  be  re- 
covered, together  with  costs,  such  debtor  liable 
to  be  dealt  with  under  the  provisions  of  this  act. 

97.  Admission  of  debt  signed  elsewhere 
than  in  Court,  if  attested  by  attorney  of  the 
debtor  in  the  form  required,  may  be  filed,  and 
have  the  same  force  and  effect  as  an  admission 
signed  by  the  debtor  on  the  appearance  in 
Court  under  the  summons. 

98.  Debtor  summoned  on  affidavit  of  debt 
to  have  such  costs  as  the  Court  think  fit. 

99.  Wherever  a  creditor  (plaintiff)  shall 
not  recover  the  amount  of  the  sum  sworn  to 
in  his  affidavit  of  debt  filed  against  a  debtor 
under  this  act,  if  such  affidavit  be  made  for 
such  amount  without  probable  cause,  the 
debtor  (defendant)  shall  be  entitled  to  costs 
under  a  rule  of  Court. 

100.  Mode  of  obtaining  an  adjudication  by 
the  Court  that  debtor  shall  be  dealt  with  under 
the  provisions  of  this  act,  for  dividing  his  pro- 
perty amongst  his  creditors. 

iOl.  Court  fees  payable  in  matters  of  casio 
bonorum  in  Court  of  Bankruptcy  and  County 
Courts. 

lOi.  £ffect  of  adjudication,  and  proceedings 
thereupon. 

103.  Adjudication  subject  to  be  reversed 
within  a  certain  time. 

104.  After  adjudication,  the  debtor  to  de- 
liver in  a  schedule  of  debts,  property,  &c. 

105.  Clauses  applicable  to  debtors,  adjudi- 
cated on  their  own  or  on  a  creditor's  return. 
No  fiat  to  issue  against  any  adjudicated  debtor 
on  a  petitioning  creditor's  debt  due  before 
such  adjudication. 

106.  Production  of  London  Gazette  con- 
taining advertisement  of  adjudication,  to  be 
conclusive  evidence  as  aj^ainst  the  debtor,  and 
all  persons  whom  he  ntigUt  sue,  that  the  debtor 
was  liable  to  be  dealt  with  under  this  act. 

107.  Search  warrants  may  be  granted. 


108.  In  case  of  adjudicated  debtor  beio^  s 
member  of  a  firm. 

109.  Joint  and  separate  estates  of  adjudi- 
cated debtors  to  be  administered  as  in  bank- 
ruptcy. 

110.  Court  may  order  three  months  wages 
to  clerks  or  servants. 

111.  Court  may  order  two  weeks  wages  to 
labourer  or  workman. 

112.  Direction  in  Court  as  to  the  disponl 
of  property  in  certain  cases.  Property  msy  be 
mortgaged,  if  more  beneficial. 

1 13.  Assignees'  power  not  to  extend  to  the 
income  of  a  benence  or  curacy.  Sequestra- 
tion  of  profit  of  benefice  may  be  obtained. 

114.  Assignees  power  not  to  extend  to  the 
pay  or  pension  ot  naval,  military,  or  ciril 
officers. 

115.  Goods  in  possession  of  adjudicated 
debtor,  whereof  he  was  reputed  owner,  to  be 
deemed  his  property.  No  asaignmeot  of  tcs- 
sels  under  3  &  4  W.  4,  c.  55,  to  be  Affected. 

116.  Distress  not  to  be  av»lable  for  more 
than  six  months  rent. 

117.  Voluntary  preference  fraudulent  and 
void,  as  against  assignees. 

1 18.  Provisions  of  3  G.  4,  c.  39,  extended  (0 
assignees  of  insolvents. 

119.  Warrant  of  attorney  and  cogyiocii  «f- 
fionem  not  to  be  acted  upon  agunst  goods  of 
insolvent,  after  filing  of  petition. 

120.  What  shall  be  paid  for  insertion  of  ad- 
vertistments. 

121.  Proceedings  not  liable  to  stamp  doty, 
nor  sales  to  auction  duty. 

122.  Persons  wilfully  omitting  any  thing  io 
the  schedule  or  balance-sheet  guilty  of  a  mis- 
demeanor, and  liable  to  three  years'  impriioD- 
ment. 

123.  Penalty  on  petitioner  fraudulendy  re- 
moving property. 

124.  Penally  for  making  false  accounts  or 
statements. 

125.  Debtor  falsifying  or  mutilating  books, 
&c.,  to  be  liable  to  imprisonment. 

126.  Indictment  for  offences. 

127.  Court  may  order  prosecutor's  expenses 
to  be  paid. 

128.  Doing  away  with  arrest  on  final  pro- 
cess, except  in  certain  cases. 

129.  A  judge  of  the  Superior  Court  or  ofa 
County  Court,  may  order  a  judgment  debtor 
to  be  taken  in  execution,  in  certain  cases. 

130.  Judge  may  discharge  the  prisoner  or 
not.  Order  of  Judge,  may  be  appealed  from. 
Party  taken  in  execution,  may  apply  for  bii 
discharge. 

131.  Judgment  creditors  within  the  meaning 
of  1  &  2  Vict.  c.  110,  s.  18,  to  be  deemed 
judgment  creditors,  ivithin  the  meaning  of 
this  act. 

132.  Provisions  of  this  act  relating  to  proceij 
in  execution,  applicable  to  tlie  Courts  and 
judge's  at  Westminster,  to  be  applicable  to 
the  Couits  of  Lancaster  and  Durham,  and  to  &U 
inferior  Courts. 

133.  Power  to  judge  of  a  county  court,  abore 
miles  from  London,  to  issue  wrarrdot 

to  arrest  judgment  debtors,  in  certain  cases; 
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sac'h  jad^nnent  debtors  beiogf  within  tlie  limits 
of  the  jurisdiction  of  the  Court,  and  to  detain 
him  in  custody  for  a  limited  time,  or  until  judg- 
ment debt  satisfied,  or  an  order  obtained  to 
take  and  charge  him  in  execution,  when  the 
cuitody  to  be  transferred  to  the  sheriff  or 
officer  holding;  a  writ  of  capiov  ad  satisfaciendum 
usued  thereon. 

134.  Prisoners  in  custody  on  judgment,  who 
bave  not  filed  petitions  under  Insolvent  Deb- 
tor's act,  entitled  to  their  discharge. 

135.  Judgment  creditor  at  whose  suit  a  deb- 
tor shall  stand  charged  in  execution,  mav  not- 
withstanding, sue  forth  and  have  remedy  and 
execution  against  the  property  of  the  judg- 
ment debtor. 

136.  Judgment  creditor,  having  under  )  &  2 
Vict.  c.  110,  obtained  a  charge  on  securities, 
being  entitled  to  a  security,  not  to  be  deemed 
to  have  relinquished  such  charge  or  security, 
though  the  person  be  taken  in  execution,  be- 
fore the  property  charged  or  secured  is  realized. 
Seel  &2V1CI.C.  I)0,s.l6.  .  I  -       ♦     .   r      i  «;^    %   *u      • 

1 37.  Warrants  to  be  under  hand  and  seal,  and  county,  before  he  can  swear  affidavits  therein ; 
every  summons  to  be  in  writing,  under  the  and  t|iis  expense  he  is  obliged  to  incur,  as  an 
hand  of  a  commissioner  or  judge  of  the  Court. 

138.  How  summons  may  be  served,  where 
the  party  is  keeping  out  of  the  way. 

139.  Funishment  of  persons  giving  false 
evidence,  or  swearmg  or  affirming  any  thing 
which  shall  be  false. 

140.  Application  of  forfeitures. 

141 .  Lord  Chancellor  empowered  to  appoint 
SL  taxing  officer,  and  all  bills  of  solicitors  and 
attoroies  in  matters  of  bankruptcy  and  of 
cesiio  ionorum  to  be  uxed  by  such  officer, 
flubject  to  review  by  the  (Jourt  of  Bankruptcy. 

142.  Bills  of  auctioneers,  apprusers,  brokers, 
▼aloers,  and  accountants  to  be  settled  by 
taxing  officer,  subject  to  review,  in  the  same 
manner  as  balls  of  solicitors  and  attornies  so 
settled. 

143.  Jurisdiction  of  Insolvent  Debtors'  Court 
Co  cause  matters  therein  to  be  transferred. 

144.  Matters  depending  in  Insolvent  Debtors' 
Court,  and  which  ivould  have  l»een  beard  by 
the  commissioners  of  such  Court  on  circuit, 
to  be  heard  by  the  County  Courts.  1  &  2 
Vict.  c.  10. 

145.  Appeal  under  this  act. 

146.  Records  of  Court  for  relief  of  Insolvent 
Debtors,  to  be  kept  as  heretofore,  until  other- 
wise  directed  by  the  Lord  Chancellor. 

147.  Compensation  to  commissioners  of 
Insolvent  Debtors'  Court,  on  abolition  of  their 
offices.  If  appointed  to  any  other  office  of 
greater  value  than  the  annuity,  annuity  to 
cease,  or  if  of  less  value,  annuity  to  be  reduced, 
so  that  whole  smn  received  ahould  not  exceed 
the  amount  of/Cnt  conpensation. 

148.  Poiper  to  the  treasury  to  award  com- 
pensation. If  effieer  be  placed  in  any  other 
public  4>ffiee,  amintty  to  cease  or  be  reduced, 
so  that  the  daimaut  sbottld  not  receive  in  the 
whole  more  than  tlie  amount  of  the  compensa- 
tion. 


AMENDMENT  OF  THE  LAW  OF 
ATTORNEYS. 

Sir, 

As  the  law  of  attorneys  is  now  about  to  un- 
dergo an  alteration,  I  beg  to  call  the  attention 
of  country  practitioners  to  a  grievance  affecting 
them,  aiid  which,  if  practicable,  should  be 
altered  by  the  new  act.  Country  attorneys 
take  affidavits  by  virtue  of  commissions  issuing 
Jrom  the  different  Courts,  which  costs  them 
about  21,  each.  These  commissions  limit  the 
places  in  which  the  commissioner  is  empow- 
ered to  take  affidavits  to  five  counties,  ana  two 
cities  and  two  tovrns,  being  also  counties.  The 
commissioner  has  no  power  to  take  an  affidavit 
in  any  county  not  named  in  the  commission. 

If  (he  attorney  should  alter  his  place  of 
residence,  and  go  to  reside  in  a  county  not 
named  in  his  commission,  (which  is  the  case 
with  myself)  he  is  compelled  to  incur  the  ex- 
pense of  other  commissions  to  include  such 


accommodation  (o  his  neighbours,  it  being  the 
invaria)»le  practice  of  the  country  attorneys  to 
swear  Affidavits  for  each  other  ivithout  fee. 
The  alteration  I  suggest  is  as  follows:  That 
every  practising  attorney  be  empowered  to 
take  affidavits  in  the  Court  of  which  he  is  ad« 
mitted,  and  his  authority  to  cease  on  his  neg- 
lecting to  take  out  his  annual  certificate. 

An  Old  Subscribbr. 


The  commission  for  swearing  affidavits  in 
Chancery,  or  what  is  generally  termed  "  the 
appointment  of  a  Master  Extraordinary  in 
Chancery,"  has  no  limit. 

Sir, 

It  appears  to  me  that  the  second  section  of 
Lord  Langdale's  bill  relating  to  attorneys,  will, 
if  it  becomes  a  law  in  its  present  state,  have 
the  effect  of  compelling  attorneys  who  have 
been  once  admitted  and  enrolled,  but  who 
have  not  yet  taken  out  their  certificate,  to  be 
again  admitted  under  the  provisions  of  the  act. 

That  sections  says  that  no  person  shall  act 
as  attorney  or  solicitor  &c.,  "unless  such  per- 
son shall  have  been  previously  to  the  passing  qf 
this  net  admitted  and  enrolled  and  otherwise 
duly  qualified  to  net  as  an  attorney  or  solicitor 
under  or  by  virtue  of  the  laws  now  in  force,  or 
unless  such  person  shall  after  the  passing  of 
this  act  be  aamitted  aud  enrolled  and  otherwise 
duly  qualified  to  act  as  an  attorney  or  solicitor 
pursuant  to  the  directions  and  regulations  of  this 
act,  4t. 

Now,  as  an  attorney  is  hot "  duly  qualified  " 
until  he  has  taken  out  his  certificate,  it  would 
seem  that  if  he  have  not  obtained  such  certifi- 
cate before  the  passing  of  the  act,  tbat  re-ad- 
mission, or  perhaps  a  fresh  admission  under  the 
act  would  be  necessary. 

This.  I  submit,  is  unfair  towards  those  per- 
sons who  have  been  once  examined  and  ad- 


Digitized  by 


Google 


470 


Forensic  Medicine. — Cwimef. 


mttted,  but  who  by  reason  of  their  not  imme- 
diately  commencing  business  on  their  own  ac- 
count, have  not  as  yet  obtained  their  certificate. 
Onb,  &c. 

[The  power  given  to  the  judges,  where  there 
has  been  an  admission  but  a  certificate  has  not 
been  taken  out  for  more  than  a  year,  affords  a 
remedy  for  this  sup]>08ed  difficulty,  at  the  ex- 
pence  of  2g.  or  thereabouts.  If  the  party  has 
served  his  clerkship  and  been  examined,  his 
case  would  come  under  the  exceptions  pro- 
vided by  the  act.— Ed.] 


FORENSIC  MEDICINE.— CORONERS. 

Wb  have  been  favoured  with  a  copy  of  Dr. 
Chowne's  oralioh,  delivered  to  the  Medical 
Society  of  London,  at  their  sbcty-eighth  anni- 
versary, from  which  we  gladly  extract  some 
passages  relating  to  Forensic  Medicine.  The 
learned  lecturer  truly  says, 

*'  So  intimate  is  the  connexion  of  medical 
science  with  the  administration  of  the  laws, 
that  courts  of  justice  become  objects  of  deep 
interest  to  the  medical  profession,  as  that  pro- 
fession is  one  of  deep  interest  in  the  execution 
of  leg^  proceedings. 

."The  coroner's  inquest,  having  for  one  of 
its  objects  inquiry  into  the  circumstances  con- 
nected with  every  case  of  sudden  or  suspicious 
death,  stands,  however,  in  more  obvious,  though 
not  in  more  absolute  connexion  with  the  me- 
dical profession. 

"  Such  are  the  intrinsic  merits  comprised  in 
that  ancient  institution,  such  the  importance 
of  the  ends  to  be  attained,  that  the  very  perfec* 
tion  of  its  theory  tends  to  render  at  once  more 
conspicuous  ana  more  lamentable,  those  prac- 
tical errors  by  which  it  is  frequently  disfigured, 
and  its  objects  are  often  frustrated.  A  tribunal 
exercising  such  important  functions  requires 
to  have  its  importance  sustained,  by^  calling 
to  the  exercise  of  its  responsible  duties,  men 
of  station  corresponding  with  the  powers  dele- 
gated to  them ;  and  their  investigation  should 
follow  out  to  its  furthest  limit,  every  train  of 
inquiry  calculated  to  elucidate  the  subject 
under  inquisition,  in  order  tliat  its  decisions 
may  finally  have,  so  far  as  science  and  philo- 
sophy can  supply,  the  character  of  infallibility. 
Amongst  the  unfortunate  examples  of  defect 
are  those  in  which  medical  testimony  is  noi  so 
followed  out. 

"  It  should  not  be  overlooked,  that  in  all  in- 
quisitions taken  on  bodies,  the  object  is  to 
ascertain  the  true  cause  of  death,  and  the 
circumstances  under  which  that  cause  has 
been  brought  into  operation ;  whether  an  in- 
jury to  the  deceased,  to  his  family,  and  to 
society,  has  been  occasioned  either  through 
negligence  or  through  guilt  ?  Hence,  the  in- 
vestigation is  generally,  if  not  always  one 
of  responsibility  and  difficulty  -,  the  difficulty 


ro'orefov^r  indreases  wHh  the  improvemencs  of 
science,  and  as  evil  purposes  become  supplied 
with  resources  more  subtle,  and  with  means  of 
concealment  more  secret.  Neither  is  crime 
confined  to  the  illiterate,  but  is  perpetrated  by 
those  who  have  access  to  sources  of  knowledire 
which  admit  of  criminal  misapplication,  and 
in  whom  are  combined  the  talent  and  tbe 
wicked  propensity  to  upply  them  to  guilt? 
ends  ;  yet  in  cases  of  loss  of  Fife,  apart  from 
obvious  causes,  where  under  the  outtttrd  &p> 
pearance  of  natural  death,  the  iubite  and  tso 
tuccesi/Ul  agencies  of  crime  may  lie  concealed, 
we  have  the  anomaly  of  inquests  and  verdicts 
in  the  utter  absence  of  medical  evidence;  of 
inferences  founded  on  mere  superficial  proba- 
bilities, and  of  questions  relating  to  matters  of 
fact,  solved,  or  rather  taken  to  be  solved,  apon 
vague  speculation  and  surmise.  That  death, 
with  all  the  appearancei  of  being  natnral,  mar 
be  the  result  of  criminal  agencies  is  a  fearfiil 
truth,  which  carries  with  it  the  fiillest  convic- 
tion that  no  means  should  be  dispensed  vitfa 
that  can  contribute,  even  in  the  smallest  pos- 
sible degree,  to  a  perfbct,  full,  and  fioallj 
successful  investigation;  not  with  the  mere 
object  of  avenging  the  wrong,  or  of  punishing 
the  guilty  for  his  guilt-sake,  but  for  the  higher 

Eurpose  of  taking  from  tbe  eviI«disposed,  the 
ope  of  even  possible  impunity,  and  of  enfaanc- 
cing  the  protection  of  life  in  the  highest  pos- 
sible degree. 

*' Death,  at  all  times,  when  not  strictly 
instantaneous,  whether  occasioned  by  violence, 
by  asphyxia,  by  poison,  or  by  whatever  caose. 
must  be  looked  upon  as  tbe  result  of  £teite 
produced  by  sucn  causes;  the  conseoneot 
sufferings,  and  the  duturbance  of  vital  func- 
tions for  the  time  being,  (however  short,)  coi< 
stitute  a  series  of  iffmpiomt,  indicatiiig  the 
character  of  the  injury  tnJUcted,  as  the  pheno- 
mena of  fever,  f  »r  example,  indicate  its  «irf- 
ence  and  its  khid.  These  symptoms,  in  tiie 
one  instance  as  In  tbe  other,  it  is  especiallT 
the  province  of  the  faulty  to  comprehend; 
they  are  the  indications  whence  the  prini 
/fict^  intimatinns  of  the  cause  of  death  are  to 
be  derived,  and  it  is  only  by  persons  convers- 
ant with  such  symptoms  and  their  termina- 
tions, that  accurate  deductions  can  be  dn«^ 
We  perceive,  however,  as  if  in  disregard  of 
this  important  truth,  that  outward  ami  mere 
circumstantial  appearances  are  often  rdied 
upon,  and  this,  unhappily,  the  more  readily, 
where  bodily  iU  health  has  preceded  the  catas- 
trophe ;  that  evidence  of  prior  disease  is  no' 
umrequently  received  as  proof  of  death  froo 
thai  diiseaae,  and,  of  co^nsequence,  bv  natnral 
causes ;  but  who  that  calls  iq  ramd  tbe  crafti- 
nees  and  the  wariness,  and  sometimes  the  con- 
summate talent  and  ingenuity  of  the  perpe- 
trators of  crime,  can  otherwise  than  treolne 
at  a  system  which  diminishes  the  safeguard  of 
vigilance  where  need  of  protection  is  »^ 
greatest,  a  system  which  rirtiially  sogl^ 
to  the  cunning  who  lie  in  wait,  the  opportn- 
nity  favourable  to  their  guilty  designs ;  vhn^ 
holds. out  the  broad  hope,  at  least,  if  ^^y^^ 
appearance   of  certainty,  that  their  criminal 
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aj^ents  under  cover  of  pre-exlating  indispoBi* 
tion*  may  exercise  their  influence  in  secret, 
aod  that  the  effects  of  the  poison  and  of  the 
disease  may  so  hiend  in  their  operation,  that 
the  f|[uilt  and  infamy  of  murder  may  find 
shelter,  under  an  apparent  dispensation  of 
Prondcnce." 

We  are  not  ^ware  what  Dr.  Ghowne*s  opi- 
aion  may  be  on  the  expediency  of  having  a 
medical  man  for  coroner,  but  the  following 
eitracts  from  the  Appendix  to  his  Oration 
flhew  very  clearly  that  a  lawyer  is  the  fitter 
person  to  fill  that  office^  which  he  properly 
describes  to  be  "  strictly  ^WiWa/."  The  evil 
he  points  out  of  a  coroner  giving  evidence  to 
the  jury  himself,  instead  of  summing  up  the 
testimony  of  others,  is  precisely  that  into  which 
a  medical  coroner  would  be  likely  to  fall,  and 
the  greater  his  ability,  the  more  would  he  be 
liable  to  break  through  the  rule  laid  down  by 
Dr.  Chowne. 

"  The  coroner,  (whether  a  member  of  the 
medical  or  of  any  other  profession,  or  be  his 
vocation  what  it  may,)  holds  an  office  the  duties 
of  whicb»  on  such  occasions,  are  strictly ^Wi* 
cial,  aod,  however  great  may  be  his  skill  in 
any  particular  branch  of  knowledge,  such  skill 
does  not  render  less  necessary  the  evidence  of 
competent  witnesses,  even  when  <|uestions 
eoQDected  with  the  particular  branch  m  which 
he  mav  be  versed,  are  embraced  in  the  inquiry. 

"'Where  matter  of  skill  and  judgment 
is  involved,  a  person  competent  to  give  an 
opinion,  may  be  asked  what  that  opinion  is, 
--thus  an  engineer  may  be  called  to  say  what 
in  his  opinion,  was  the  cause  of  an  harbour 
being  blocked  up.'  Folkes  v.  C/tad,  3  Dougl. 
157;  1  PhiU.  Ev.  276  i  4  T.  R.  498,  S.  C. 
'  Many  Dice  points,'  observes  Lord  Mansfield, 
'  may  arise  as  to  forgery,  and,  as  to  the  im- 
pression of  seals,  whether  the  impression  was 
msde  from  the  seal  itself,  or  from  an  impres- 
sion in  wax.  In  such  cases  I  cannot  say  that 
the  opinion  of  seal  makers  is  not  to  be  taken.' 
Fouikes  V.  CAad,  3  Dougl.  159.  'So  the 
opinion  of  a  ship-builder,  on  a  question  of  sea- 
worthiness.' Tnornton  v.  Royal Exch,  Au.  Co., 
Peake,  N.  P.  C.,26|  Chapman  y.  fTailon,  10 
Bingh.  67. 

"  It  is  required,  also,  that  the  proceedings  of 
every  inquest  shall  appear  in  the  record  of  such 
inquest.  «  By  stat.  7  Geo.  4,  c.  64,  s.  4,  coro- 
ners are  bound  to  reduce  ^o  writing  the  evidence 
pven  to  the  jury  before  them,  or  so  much 
thereof  as  shall  be  material ;  to  certify  and 
«ubscribc  the  same.*    Jerv.  66. 

"  6o  jealous  is  the  law  on  the  subject,  that 
even '  that  statute,  according  to  the  commen- 
tary of  a  very  learned  author,  did  not  autho- 
nze  the  coroner  to  put  down  his  own  concep- 
tions of  the  evidence,  •  •  •  but  contemplated 
that  the  examination  of  the  witnesses  should 
be  taken  down  with  the  greatest  possible  accu- 


ra«y,  as  to  all  material  points  of  the  inquiry* 
Jerv.  31. 

"Still  less  does  the  law  contemplate  that 
the  coroner  shall  commit  the  anomaly  of  giving 
evidence  himself,  or  of  supplying  remarks 
founded  on  ihe/acie  of  the  case,  and  calculated 
to  have  the  effect  of  evidence  on  the  possible 
issue  of  the  inquisition,  vet  exempt  from  the 
salutary  laws  to  which  ledtimate  evidence  is 
amenable ;  as  the  ordeal  of  counter  testimony, 
and  of  cross-examination,  by  the  coroner,  and 

t*ury  at  lesst,  if  not  by  interested  persons  and 
»y  counsel, — a  point  in  the  law  of  evidence, 
(notwithstanding  the  general  practice,)  which, 
to  use  the  words  of  a  high  legal  authority, 
'  may,  when  the  question  arises,  be  a  matter 
of  very  grave  and  serious  consideration.'  Ros- 
coe*8  Dig.  53;  2  Stark.  Ev.  278,  2d  edit;  2 
Russ.  661. 

"  The  dudes  of  the  jury  and  of  the  coroner 
indeed,  have  been,  by  l^al  authorities,  very 
carefully  and  properly  defined.  '  The  jury  are 
to  investigate  ana  determine  upon  their  oaths 
all  the  circumstances  connected  with  the  death 
of  the  party,  •  •  •  and  are  for  this  purpose 
to  receive  evidence  necessary  to  establish  the 
fact.'  Jerv.  228.  '  They  are  neither  to  expect 
nor  should  they  be  bound  by,  any  specific  or 
direct  opinion  of  the  coroner  upon  tne  whole 
of  the  case,  except  so  far  as  regards  the  ver- 
dict.' Jerv.  226.  'The  verdict  should  be 
compounded  of  the  facts  as  detailed  to  the 
jury  bv  witnesses,  and  the  law  as  stated  to 
them  by  the  court.'  Jerv.  226.  '  Ad  ques- 
tionem  facti,  non  respondent ^*ud!ces ;  ad  ques- 
tionem  legis,  non  respondent  juratores.'  Vaugh. 
Rep.  160. 

"  It  is  not  sufficient  that  the  conincr  should 
abstain  from  directing  upon  the  faith  of  opi- 
nions expressed  by  himself,  a  verdict,  the 
tendency  of  which  is  to  inculpate,  and  that  he 
would,  in  such  case,  submit  to  the  jury,  evl- 
dence  which  might  afterwards  be  subject  to  the 
scrutiny  in  the  Superior  Courts ;  but  it  is  re- 
0  uisite,  also,  that  the  coroner  should  not,  upon 
the  faith  of  his  own  opinions,  direct  a  ver<uct, 
the  tendency  of  which  is  ewculpaiory,  and 
calculated  to  supersede  ulterior  proceedings. 

"  It  is  not  in  accordance  witn  the  spirit  of 
our  laws,  nor  with  that  of  the  coroner's  Inqui- 
sition, that  the  individual  who  presides,  should 
in  matters  relating  to  fact,  and  not  to  questions 
of  law,  be  at  once  the  organ  of  infiuential 
opinions,  their  sole  expositor,  and  the  sole 
judge  of  the  auto-exposition.  It  is  not  assumed 
by  the  legblature,  that  the  country  must  be 
content  to  have  justice  administered  in  a  man- 
ner so  peculiar,  and  open  to  exceptions  so 
grave:  neither  is  the  well  being  of  the  com* 
munity  more  deeply  interested  in  procuring, 
upon  proper,  and  none  but  proper  evidence, 
conviction  of  the  guilty,  than  in  guarding 
against  the  possibility  of  unjust  immunity^  as 
the  consequence  of  less  vigilant  inquiry,  and 
of  exclusive  and  less  eligible  testimony." 

Amongst  the  notes  to  the  oration,  ^s  the 
following : — 

"In  the  case  of  Sir  Theodosius  Boughton, 
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the  ^lilty  projector  of  his  deaths  (a  near  con- 
nexion by  marriage,)  who  was  a  man  of  educa- 
tion and  research,  had  recourse  ^o  a  scientific 
nork  for  information  and  assutunce  in  his 
diabolical  desigpi ;  to  a  scientific  process,  (dis- 
tillation by  means  of  a  small  sti^  in  his  pos- 
session,) for  preparing  the  murdermjs  notion, 
(laurel  water;)  and  availed  himserf^/  the  cir- 
cumstance  of  Sir  Theodosius  being  under 
medical  treatment,  to  substitute,  for  an  aperient 
draught,  the  deadly  poison.  It  was  administered 
by  an  innocent  hand,  and  for  some  time,  dis^ 
ease,  and  not  poison,  was  supposed  to  be  the 
cause  of  death.  It  is  a  curious  circumstance 
that^  *  in  the  library  of  the  murderer,  there 
happened  to  be  a  single  number  of  the  '  Philo- 
sophical Transactions,'  and  of  this  single  num- 
ber the  leaves  had  been  cut  only  in  one  place, 
and  this  place  contained  an  account  of  the 
mode  of  making  laurel  water  by  distillation?' 


LAW  OF  LIBEL. 


heport  of  criminal  law  commissionbrs. 
[Continued  from  p,  456.] 

''  A  remarkable  instance,  to  show  the  injus- 
tice of  rejecting  evidence  of  the  truth  of  the 
statement  contained  in  an  alleged  libel  on  a 
prosecution  with  a  view  to  repel  the  presump- 
tion of  malice,  is  understood  to  have  been 
mentioned  by  the  Lord  Chancellor  (Lord 
Brougham)  in  his  evidence  before  a  Select 
Committee  of  the  House  of  Commons  on  the 
law  of  libel,  in  which  his  lordship  (before  he 
left  tlie  bar)  had  been  counsel.  The  publisher 
of  a  newspaper  was  prosecuted  by  indictment 
for  having  stated  a  fact,  namely,  that  a  person 
teaching  in  a  public  institution  had  been  con- 
victed of  forgery  in  France,  and  sent  to  work 
in  irons.  The  learned  counsel  rested  his  case 
on  negativing  malice,  and  for  this  purpose 
offered  to  prove  that  the  statement  was  merely 
a  reference  to  a  known  fact.  He  produced, 
with  that  view,  the  most  satisfactory  evidence 
that  could  be  given^  an  exemplification  under 
the  seal  of  the  Court  of  the  record  of  the  con- 
viction, by  which  it  appeared  that  the  prose* 
cutor  had  been  tried  for  forgery,  convicted 
and  sentenced  to  work  in  the  galleys,  or  in  the 
streets  with  a  chain  round  his  leg.  The  learned 
judge  who  presided  at  the  trial  rejected  the 
evidence,  which  by  the  law  he  was  undoubtedly 
bound  to  do^  and  the  defendant  was  convicted 
just  as  if  he  had  been  the  author  of  a  false, 
scandalous,  and  malicious  libel. 

"Whilst  the  exclusion  of  the  distinction 
between  truth  and  falsehood  is,  with  the  ex- 
ceptiou  alluded  to,  and  subject  to  the  conditimi 
which  has  been  noticed,  consistent  with  the 
operation  of  the  limited  principle  avowed  by 
the  law  of  England,  such  exclusion  would 
obviously  be  inconsistent  with  the  adoption  of 
a  larger  principle,  viz.,  the  protection  of  the 
private  individual,  in  his  private  capacity,  in 
the  enjoyment  of  his  reputation  ;  for  there  the 
very  nature  and  character  of  the  injury  itself 
depends,  as  has  been  seen,  on  the  truth  or 


falsehood  of  the  charge,  and  the  troth  of  the 
charge  must  either  be  a  conclusive  answer  to 
the  complaint  of  injury  to  reputation,  or  must 
Bt  all  events,  greatly  diminish  the  extent  of 
the  offence,  and  mitigate  the  guilt  of  the  of- 
fender. Regarding  the  offence  simply  ms  it 
concerns  injury  to  the  individual,  it  is  difficult 
to  say  that  any  one  ought  to  be  protected  in 
the  enjoyment  of  that  reputation  %vhich  exists 
only  through  ignorance  Of  the  truth,  and  which 
is  therefore  in  itself- false  and  deceptive.  In 
^uch  a  case  a  guilty  individual  may  suffer  pri- 
vStion,  but  it  is  impossible  to  say  that  he  suffers 
iirtury  from  publicity,  unless  ignorance  of  the 
cliara^ers  of  individuals,  which  cannot  pos- 
sibly be  of  advantage  to  the  public,  can  con- 
stitute a  private  right.  The  law  of  England, 
so  far  from  acknowledging  the  existence  of 
any  such  right,  positively  disclaims  it,  in  mak- 
ing the  truth  of  the  alleged  libel  to  constitute 
an  absolute  and  peremptory  bar  to  a  civil 
action  to  recover  a  remedy  for  the  defamation 
in  damages.  Were  the  principle  of  rejecting 
evidence  of  the  truth  of  an  alleged  libel  to  be 
ever  so  well  preserved,  and  which  is  more 
difficult  to  suppose,  to  be  ever  so  well  ap- 
preciated by  the  generality  of  people,  the 
law  would  still  be  defective  in  mond  effect, 
as  making  no  distinction  between  a  state- 
ment of  the  truth  and  the  publicatioo  of 
a  false  and  wicked  invention.  This,  however, 
is  a  distinction  which  the  law  of  England  re- 
cognizes, although  at  the  expense  of  some 
inconsistency;  for  it  is  the  practice  of  the 
Court  of  Queen's  Bench  to  refuse  a  criminal 
information  in  respect  of  a  personal  libel,  un- 
less the  applicant  deny  its  truth  by  affidavit. 

"  The  law  of  England,  therefore,  confines 
itself  to  the  jirinciple  of  restraining  personal 
calumniators  in  order  to  the  protection  of  the 
public  peace.  And  although  so  long  as  the 
equitable  condition  already  adverted  to  is  ob- 
served,  the  law  so  limited  may  not  be  incon- 
sistent, yet  it  may  justlv  be  considered  as  ia- 
sufficient  and  defective  for  the  reasons  already 
urged,  in  not  udopting  larger  principles,  %ni 
extending  its  operation  to  the  protection  of 
personal  reputation  for  its  own  sake,  and  not 
merely  incidentally  in  providing  for  the  main- 
tenance of  the  public  peace.  If  the  infliction 
of  punishment  be  not  strictly  limited  by  the 
condition  already  observed,  the  law  operates 
unjustly  and  inconsistently  in  profesnng  to 
disregard  a  distinction  which  is  m  fact  made, 
and  presuming  guilt  vrithout  due  inquiry  ;  if, 
on  the  other  hand,  punishment  be  so  limited, 
personal  reputation  is  left  exposed  to  danger 
and  destruction  without  adequate  protection. 
In  addition,  we  may  observe  that  the  practicil 
application  of  a  law  based  on  so  inefficient  a 
principle,  must  always  be  difficult  and  unpo- 
pular. It  must  be  (lifficult  for  the  Court,  in 
the  infliction  of  punishment,  always  to  bear  is 
mind  that  the  defendant  has  had  no  means  of 
establishing  the  truth  of  the  charge,  and  there- 
fore that  no  grenter  penalty  can  justly  be  io- 
tiicted  than  would  have  been  proper  bad  the 
charge  been  confessedly  true.  The  generality 
of  mankind  are  not  hkely  to  estimate  highly 
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even  the  jast  administration  of  a  law  which 
profeftses  to  make  no  distinction  bettveen  truth 
and  falsehood,  but  visits,  or  professes  to  visit, 
the  unwarranted  publication  of  either  with  cold 
indiffereDce,  and  aflbrds  no  mater  protection 
to  the  innocent  than  the  guilty,  so  far  as  con- 
cerns the  falsity  and  malice  of  invention.  The 
practice  on  criminal  informations  for  libel  is 
by  no  means  consistent  with  the  ordinary 
principles  by  which  this  branch  of  the  penal 
Saw  U  regulated,  for  whilst  according  to  those 
principles,  and  to  ordinary  practice,  the  truth 
or  falsity  of  the  alleged  libel  is  deemed  to  be 
immaterial,  yet,  as  we  have  already  observed, 
on  an  application  for  a  criminal  information, 
a  solemn  denial  of  the  truth  of  the  alleged 
libel  is  an  indispensable  preliminary.  The 
party  against  whom  the  rule  nisi  is  granted, 
naa  of  eourae  the  liberty  of  answering  this,  as 
well  as  any  other  affidavits  on  which  the  mo* 
tion  is  founded.  But  here,  as  aftenvards,  he 
by  no  means  stands  on  equal  terms  with  his 
adversary.  The  applicant  to  whom  the  libel 
relates,  always  has  it  in  his  power  to  swear  as 
to  the  truth  or  falsity  of  allegations  which  con- 
cern his  own  conduct,  but  the  party  against 
whom  the  application  is  made,  may  have  no 
actual  personal  knowledge  of  the  facts — al- 
though they  may  be  true,  he  may  have  to  de- 
pend for  proof  of  their  truth  entirely  on  the 
testimony  of  others,  and  no  means  are  pro* 
vided  by  which  he  can  compel  others  to  make 
affidavits  on  the  subject,  and  therefore,  for  the 
purpose  of  the  application,  the  contents  of  the 
alleged  liliel  in  such  a  case,  thoup^h  true,  must 
be  taken  to  be  false;  the  information  would 
consequently  be  granted,  and  the  party  put 
upon  his  trial.  Upon  the  trial,  the  defendant 
being  able,  as  in  any  other  cases,  to  enforce  the 
attendance  of  witnesses,  might  also  be  able 
to  prove  the  truth  of  the  alleged  libel,  but 
this  would  be  denied  him,  on  the  ground 
that  the  truth  was  immaterial.  It  is,  how- 
ever,  impossible  that  the  defendant  should 
not  be  prejudiced  by  the  previous  proceed- 
ings, for  although  proof  ot  the  falsehood  of 
the  imputation  be  excluded  on  the  trial,  it 
is  well  known  that  the  information  would  not 
have  been  granted,  if  the  truth  of  the  alleged 
libel  had  not  been  negatived ;  and  if  the  truth 
be  in  reality  immaterial,  it  is  remarkable  that 
a  circumstance  wholly  immaterial  should  have 
been  made  the  indispensable  condition  of  grant- 
ing the  criminal  information. 

**  The  case  then  stands  thus :  if  the  truth  or 
falsity  of  the  alleged  libel  be  deemed  to  be  im- 
material to  the  offence,  the  granting  or  refus- 
ing of  the  criminal  information  is  made  to  de- 
pend on  a  fact  wholly  immaterial  to  the  object 
for  the  attainment  of  which  the  information  is  to 
be  granted.  But  it  is  a  fact  exceedingly  likely 
to  create  an  undue  prejudice  against  the  de- 
fendant, and  it  is  one  which  the  defendant  has 
frequently  no  means  of  rebutting  in  answer  to 
the  application,  and  which  he  is  ndt  allowed 
to  rebut  where  he  his  the  means,  by  calling 
untnesses  upon  the  trial.  If,  on  the  other 
hand,  the  truth  or  falsity  of  the  alleged  libel 
be  material,  either  to  Uie  granting  the  infor- 


mation, or  to  the  essence  of  the  offence,  the 
defendant  is  placed  in  a  disadvantageous  posi- 
tion in  the  first  instance,  by  not  having  the 
means  afforded  him  of  proving  the  truth,  and 
rebutting  an  ex  parte  statement,  which  usually 
rests  on  the  mere  affidavit  of  the  prosecutor; 
and  he  is  subject  to  still  greater  injustice,  in 
not  being  allowed  to  prove  upon  the  trial, 
facts  which  are  material  to  the  merits  of  the 
case,  or  which  at  least  show  that  the  informa- 
tion ought  not  to  have  been  granted,  and  so  to 
remove  a  prejudice  against  him.  The  exclu- 
sion of  such  evidence  constitutes  the  most  ap- 
parent deviation  from  principle,  when  the 
defence  to  a  criminal  information  for  libel 
consists  of  that  species  of  modified  justification 
recognized  by  the  law,  where  the  act  is  par- 
tially but  not  ivholly  justified  by  the  occasion, 
when  the  publication  has  been  made  under 
circumstances  which  justify  it,  provided  the 
publisher  acted  with  a  bondjite  intention,  and 
did  not  use  the  occasion  as  a  mere  cloak  for 
wreaking  his  malice.  In  all  such  cases,  the 
exclusion  of  the  truth  is  contrary  to  principle, 
whatever  be  the  form  of  proceeding,  but  the 
error  is  greater  when  the  proceeding  is  by 
criminal  information  than  in  the  case  of  an  in- 
dictment, for  the  very  nature  of  the  proceeding 
carries  with  it  a  presumption  that  the  contents 
of  the  alleged  libel  are  false. 

"  Truth  of  libellous  charge.-^The  question 
how  far  the  truth  of  a  defamator}'  publication 
of  a  personal  nature  ouj^t  to  be  available  to 
protect  the  publisher  from  legal  consequences, 
IS  a  subject  upon  which  a  great  discrepancy  of 
opinion  has  obtained  amongst  able  lawyers, 
and  concerning  which  the  laws  of  different 
nations  have  established  opposite  rules.  We 
therefore  deem  it  right  to  make  a  few  obser- 
vations on  the  subject,  so  far  as  it  relates  to 
the  distinctions  which  we  propose  to  make> 
believing  that  although  we  may  differ  from 
many,  for  whose  opinions  we  entertain  great 
respect,  in  thinking  that  the  rule  of  English 
law,  as  regards  the  action  for  damages,  is 
founded  on  just  principles,  yet  that  even  those 
who  do  not  assent  to  this  position,  would  ap- 
prove of  the  distinction  we  propose  to  make 
in  this  branch  of  the  criminal  law.  As  regards 
civil  actions  for  any  slander  or  libel,  it  is  an 
established  rule  of  the  law  of  England,  that 
the  truth  of  the  matter  complained  of,  shall 
constitute  an  absolute  and  complete  defence. 
The  English  law  in  this  respect  differs  from 
the  laws  of  Scotland,  France,  and  some  other 
nations,  which,  whilst  they  do  not  exclude  a 
defence  by  establishing  the  Veritas  convicii,  as 
it  is  termed  in  the  civil  law,  do  not  regard  it 
as  an  absolute  and  peremptory  defence,  but 
only  as  a  circumstance  which  may,  subject  to 
particular  conditions,  and  in  connexion  with 
other  circumstances,  constitute  a  defence. 
Some  to  whose  judgment  much  deference  is 
due,  are  of  opinion  that  although  the  truth  of 
a  publication  should  always  be  admissible  for 
the  purpose  of  enabling  a  jury  to  form  a  just 
estimate  of  the  publisher^  motives,  the  truth 
of  the  publication  ought  not  to  operate  as  a 
conclusive  bar  to  a  prosecution ',  and  in  this 
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opinion  we  coincide  so  far  as  concerns  any 
prosecution  founded  simply  on  the  tendency 
of  the  publication  to  produce  a  breach  of  the 
public  peace;  for  whether  the  statement  be 
true  or  not,  it  ou^ht  not  generally  and  without 
«ome  special  reason  to  be  tolerated,  when  it 
tends  to  the  disturbance  of  the  peace.  Others, 
however,  think  it  proper  that  the  truth  of  the 
matter  published  ought  not  to  constitute  an 
absolute  defence  to  a  prosecution,  although  it 
be  founded  simply  on  the  principle  of  protec- 
tion to  prifate  reputation,  but  only  in  the 
absence  of  express  malice,  or  under  defined 
circumstances,  which,  co-operating  with  the 
truth,  shall  constitute  a  complete  defence. 
This  further  limitation  of  the  effect  to  be  at- 
tributed to  the  proof  of  the  truth  of  the  alleged 
libel,  is,  we  think,  subject  to  the  following 
amongst  other  objections. 

"  First,  that  in  such  a  case,  the  benefit  of 
protection  to  a  wrongdoer,  would  be  pur- 
chased at  a  certain  public  inconvenience  by  pre- 
venting the  true  characters  of  delinquents  fr.om 
being  known  ;  the  effect  of  which  would  be  to 
diminish  the  importance  of  reputation,  and  tend 
to  place  the  profligate,  on  a  level,  in  this  res- 
pect,  with  the  most  deserving.  Secondly,  that 
the  proposition  assumes  that  one  really  guilty 
of  the  delinquency  imputed,  and  whose  en- 
joyment of  character,  rests  simply  upon  other 
people's  want  of  knowledge,  ha?  a  legal 
claim  to  protection— a  position  which,  for  the 
reasons  above  stated,  appears  to  us  to  be  fala- 
cious.  Cases  of  hardship,  may,  no  doubt,  be 
strongly  urged  in  support  of  this  position ;  as 
where  a  delinquent  has,  by  many  years  of 
penitence  and  exemplary  conduct,  retrieved 
his  character  in  society.  In  such  a  case,  the 
giving^  a  wanton,  malicious,  and  unnecessary 
publicity  to  the  circumstances  of  the  offence, 
might  be  productive  of  no  real  benefit  to  the 
public,  whilst  it  would  overwhelm  the  penitent 
offender  with  ruin  and  disgrace.  It  is  further 
urged,  that  the  affording  a  possibility  to  those 
%vho  have  acted  criminally,  of  retrieving  their 
characters,  and  reinstating  themselves  in  so- 
ciety, by  a  course  of  good  conduct,  affords  an 
inducement  favourable  to  the  interests  of  mo- 
ralitv.  A  striking  instance,  illustrative  of  the 
hardship  of  such  a  case,  was  adduced  by  the 
Solicitor-General,*  upon  the  occasion  of  his 
making  a  motion  In  the  House  of  Commons 
(I8th  March,  1834)  for  '  a  committee  to  con- 
sider the  present  state  of  the  law  of  libel,  and 
to  report  their  opinion  to  the  House.'  '  He 
would  next,'  he  said,  '  mention  a  case  which 
would  strikingly  exemplify  the  inconvenience 
of  the  libel  law,  as  regarded  proceedings  by 
civil  actions.  The  transaction  to  which  he  was 
about  to  refer,  occurred  many  years  ago,  but  it 
had  made  a  deep  impression  on  his  mind  at  the 
time,  and,  therefore,  he  had  no  doubt,  that  he 
should  be  able  to  state  the  circumstances  con- 
nected with  it  correctly.  A  young  woman 
had,  in  eark  life,  been  seduced  by  a  man  of 
title  'y  but  after  living  with  him  for  a  certain 
time,  she  became  ashamed  of  the  course  of  life 
she  was  pursuing,  and  taking  the  opportunity 
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of  escaping  from  it,  she  retved  into  a  dtttsot 
part  of  the   country,  were  her  seducer  was 
unable  to  discover  her.    She  obtained  a  situa- 
tion, in  which  she  conducted  herself  with  so 
much  propriety,  that  she  not  only  gained  tbe 
good-will  of  her  employers,  but  was  appoiated 
to  a  responsible  situation  in  a  public  estab- 
lishment.     Some  years   after,    her  sedacer 
discovered  the  place  of  her  retreat ;  and  bar- 
ing in  vain  maae  proposals  for  tbe  renewal  of 
their  intercourse,  he  hit  upon  the  expedient  of 
depriving  her  of  the  means  of  subsistence, 
thinking  that  he  should  then  succeed  in  hii 
attempt  to  possess  himself  a^n  of  her  penoo. 
He,  therefore,  published    m  town  were  sbe 
resided,   the  history  of  her  early  life.   Tbe 
consequence  %vas,  that  the  unfortunate  ironan 
lost  the  esteem  of  the  friends  whom  her  sub- 
sequent good  conduct  had  procured  her,  aod 
she  was  deprived  of  the  appointment,  by  means 
of  which  she  obtained  her  livelihood.    Was 
not  this  woman  entitled  to    compensation? 
Yet,  if  she  had  brought  an  action  against  ber 
persecutor,  he  would  have  justified,  and  ibe 
would  have  been  turned  out  of  Court,  witb  tbe 
aggravadoo  to  l^er  misfortune,  of  having  io> 
curred  a  useless  expense.    Was  it  fit,  that  tbe 
law  should  remain  m  such  a  state  V     Wbikt 
it  may  be  admitted,  that  the  act  of  a  party 
who  without  necessity,  and  I'or  malicioiu  poN 
poses,  deprived  even  a  delinquent  of  the  bene- 
fit of  a  good  reputation  subsequently  earned. 
is  highly  immoral,  we  are  bj  no  means  disposed 
to  disapprove  of  tbe  rule  of  the  law  of  England, 
which  even  in  such  a  case  admits  a  plea  of  tbe 
truth,  as  an  absolute  bar  to  an  action  to  recover 
damages.    As  a  general  principle,  we  conceire 
it  to  be  clear  that  a  party  really  guilty  of  an 
imputed  offence,  cannot  be  said  to  have  aoy 
right  to  that  which  exist?,  only  through  otber 
men's  ignorance  of  the  truth.    No  argumeoti 
derivable  from  the  special  circumstances  of 
hardship,  peculiar  to  any  particular  case,  are, 
we  think,  available  to  establish  such  a  daio. 
If,  in  accordance  to  general  principles  of  c«o- 
veuience,  the  conduct  of  delinqueou  may  be 
made  known,  without  incurriag  the  haxard  of 
an  action  for  damages,  it  is  evidently  imprac- 
ticable to  prescribe  any  reasonable  limit,  eitber 
in   respect  of  time  or  other  drcumatances, 
which  shall  for  the  future  enjoin  all  mankiod 
to  silence,    it  is,  however,  no    pari  of  our 
duty  to  consider  any  question  of  this  naiure 
as  it  concerns  the  remedy  by  action,  and  «e 
conceive  that  the  distinction  which  we  mesn  to 
propose,  in  respect  of  criminal  liability,  will  be 
tree  from  the  objection  against  admittisfT  tbe 
truth  of  a   malicious  attack  upon  penooal 
character  to  constitute  a  defence,  aad  at  tbe 
same  time,  will  remove  the  objection  of  a  coo* 
trary  nature,  to  which  this  branch  of  tbe  law  » 
at  present  subject,  viz.,  that  tbe  truth  or  falsity 
of  the  communication  is  regarded  as  imoute- 
rial.    Thirdly,  that  the  recogniziof(  fu^b  * 
right,  would  be  wholly  inconsistent  «itb  tbe 
branch  of  the  law,  which  concerns  tbe  csnl 
remedy,  and  which  constitutes  the  tratb.an 
absolute  bar  to  an  action,  to  recover  6mH^ 
for  any  personal  libel ;  a  principle  reco^Bized 
also  by  the  sUtutes  of  '  Scandalum  Migna- 
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turn/  which  have  a  criminal,  as  well  as  civil 
operatioB.  Fourthly,  that  it  would  be  very 
(iifficult,  if  not  impracticable,  to  defioe  the 
circumfttancea  which  out;ht,  in  conjaaction 
with  the  truth  of  the  offensive  statement,  to 
coostiiute  a  complete  justification,* and  i^reat 
uncertaioty  and  confusion  in  the  admiaistra* 
tioa  of  the  laws  of  some  other  countries,  have 
resulted  from  the  admittiniir  and  requiring 
these  mixed  iogrediettts  of  defence. 

*'For  the  truth  of  this  position,  we  refer  to 
Mr.  Borthwick's  Treatise  on  the  Law  of  Libel 
and  Slander,  as  applied  in  Scotland,  sec.  3. 
wbere  he  treats  of  the  plea  of  verUat  convieii. 
He  lays,  '  having  considered  most  of  the  si- 
tuations in  which  a  defender  in  an  action  for 
defamation  may  be  placed  which  entitle  him 
to  plead  privilege,  we  come  next  to  advert  to 
s  very  important  circumstance,  in  every  case 
of  libel  or  slander,  which  we  have  had  occa- 
sion  to  mention  by  anticipation,  as  an  auxiliary 
in  lome  of  the  cases  of  privilege  where  the  pre- 
sumption of  law  on  the  ground  of  privilege  is 
not  completely  exculpatory  of  the  defender. 
This  circumstance  consists  in  the  truth  of  the 
fict  for  the  imputation  of  which  the  action  is 
brought.' 

'*  Mr.  Bortliwick  intimates  that  the  qilestion 
as  to  the  veritut  convieii,  has  given  rise  to  more 
discussion  and  diversity  of  opinion  in  Scotland 
and  other  countries,   than  any  other   point 
connected  with  the  doctrine  of  verbal  injuries. 
And  he  attributes  much  of  this  dispute  to  the 
conHicting  and  unsatisfactory  opinions  which 
the  conamentators  upon  the  Roman  law,  re- 
garding this  subject  have  delivered.    Hence, 
(he  says),  wa   may  account  for  the  oppofite 
opinions  as  to  the  right  to  plead,  and  the  effect 
of  proving  the  veritns  convieii,  which  have  been 
supported  by  Scottish  lawyers  amidst  the  great 
learning  and  infinite  ingenuitv  to  be  found  in 
the  printed  pleadings  which  nave  taken  place 
in  some  of  our  cases  on  the  subject  of  defama- 
tion.   After  commenting  on  the  general  and 
peremptory  rule  of  the  law  of  England,  which 
constitutes  the  tnith  an  absolute  bar  to  an 
sction  for  damages,  the  learned  writer  states  a 
long  list  of  cases  litigated  in  the  Scotch  courts, 
from  which  he  concludes  that  the  law  of  Scot- 
land does  not  even  yet  possess  any  definite  set- 
tled rales  on  this  important  subject. 
^  "Secondly,  we  proceed  to  notice  some  provi- 
sions of  the  existing  law,  in  respect  of  the  act 
of  the  party  making  the  communication,  and 
the  means  used.    Offences  of  this  description, 
as  regards  personal  reputation,  are  limited  to 
^yritten  communications  or  libels,  as  coiitradis* 
tmguiahed  from  such  as  are  merely  oral.    Such 
distinctions  are,  for  reasons  which  have  al- 
ready been  adverted  to,  of  an^artificial  charac- 
ter, but  are  strongly  supported  on  grounds  of 
convenience.     Other   injurious   communica- 
tions, and  particularly  such  as  are  of  a  blas- 
phemous or  seditious  dcscripiion,  are  not  limit- 
ed by  the  same  strict  rule,  and  are  declared  to 
j>c  criminal,  although  they  be  merely  oral.     It 
"  remarkable  that  the  question  whether  the 
roere  composing  and  writing  a  libel  be  suffi- 
cient to  constitttte  a  crime,  without  any  actual 
publication,  does  notUppearto  have  ever  been 


completely  settled.  It  was  one  much  discussed 
in  Sir  Francis  Burdett's  case,*  but  as  there  had 
in  that  case  been  a  publication,  although  some 
doubt  existed  whether  it  could  be  regarded  as 
a  publication  within  the  county  in  which  the 
offence  was  alleged  to  have  been  committed, 
the  abstract  question,  whether  the  mere  act 
of  composing  and  writing  a  libel  without  any 
publication,  was  not  decided.  After  having 
investigated  the  subject  with  great  attention, 
we  have  not  been  able  to  attain  to  the  conclu- 
sion, that  the  offence  was  ever  deemed  to  be 
complete  at  common  law  without  some  publi- 
cation. The  law  of  Jiliel,  as  received  m  the 
ordinary  criminal  Courts,  was  undoubtedly  an 
emanation  from  the  Court  of  Star  Chamber. 
The  doctrine  of  the  Star  Chamlier  was  bor- 
rowed from  the  Imperial  Law  of  Rome,  con- 
cerning the  libellus  famoiMi,  to  which  the  libel 
of  the  English  law  ivas  supposed  to  bear  a 
close  resemblance.  After  having  diligently 
examined  these  sources,  as  well  as  the  modern 
decisions  said  to  be  founded  upon  them,  ive 
have  not  discovered  any  authority  which  we 
have  deemed  suflicieut  to  warrant  us  in  includ- 
ing this  offence  in  the  Digest. 

**  It  will  be  seen  from  our  Digest,  that  even 
the  statute  law  is  not  uniform  on  this  point. 
Some  offences  are  made  to  consist  simply  in 
composing  and  writing,  or  printing;  whilst 
in  others, publication  is  essential  to  the  crime. 

**  Thirdly,  we  are  to  consider  the  provisions 
of  the  law  of  England  as  regards  the  materi- 
ality of  the  motive  of  the  party,  and  the  occa- 
sion of  publishing.  The  law  admits  the  three 
classes  of  cases  to  which  in  the  discussion  of 
principles  we  have  adverted,  and  which,  as  we 
have  already  intimated,  are  founded  on  dis- 
tinctions essentially  inherent  in  the  sub^'ect 
matter.  In  the  first  place,  the  law  recognizes 
numerous  instances  in  which  the  occasion  ren- 
ders it  necessary  to  exempt  the  party  from  the 
ordinary  penalties  to  which  a  libeller  is  sub- 
ject. This  distinction  is  founded  on  the  prin- 
ciples to  which  we  have  already  adverted ;  it 
would  manifestly  be  highly  inconvenient  that 
the  judge,  juror,  or  witness,  should  be  answer- 
able in  this  form  of  proceeding,  in  respect  of 
matter  which  he  was  bound  to  publish  in  the 
course  of  his  duty. 

"  The  law  does  not,  however,  afford  any  very 
definite  rule  or  test  for  determining  the  extent 
to  which  the  principles  which  render  this  dis- 
tinction necessary  are  to  operate.  We  have, 
therefore,  pursued  the  following  as  the  safest 
course.  We  have  endeavoured  to  extract 
from  precedents  and  authorities,  such  a  gene- 
ral and  comprehensive  rule  upon  the  subject, 
as  they  seem  to  warrant.  We  have  also  digest- 
ed the  decided  cases  to  be  found  in  the  books 
of  reports,  relating  to  this  branch  of  the  sub- 
ject. It  will  remain  for  subsequent  considera- 
tion,  whether  it  will  be  convenient  to  retain 
the  one  or  the  other  of  these,  or  both  of  them, 
adopting  the  decided  cases  so  digested,  and 
also  the  further  general  rule  to  be  applied  to 
any  other  instances  which  may  fall  within  the 
same  principle. 


a  4  Barn.  &  Aid.  95. 
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"  With  respect  to  this  class  of  commtiDica- 
tiona,  where  the  occasion  wholly  exempts  the 
parties  who  make  them  from  criminal  liability, 
there  is  one  instance  which  peculiarly  calls  for 
remark,  as  well  on  account  of  its  importance, 
as  the  discrepancy  of  authority  on  the  subject. 
We  advert  to  the  rule  so  frequently  recofi^- 
nized,  which  justifies  or  excuses,  or  perhaps 
more  properly  warrants  and  authorizes,  true 
reports  of  judicial^  proceedings.  The  prin- 
ciples which  support  such  a  rule,  are  too  plain 
to  require  observation  or  comment,  they  apply 
with  peculiar  force  to  the  exigences  of  a  coun- 
try, where  a  system  of  unwritten  law  prevails 
to  a  great  extent,  and  consequently  where  it 
is  most  essential  that  those  proceedings  which 
are  evidence  of  the  law  itself  should  be  known 
to  all,  and  that  except  in  some  instances  of 
exception,  where  restraint  is  necessary  on  spe- 
cial and  peculiar  grounds,  great  latitude  ought 
to  be  afforded  in  respect  of  such  communica- 
tions. •  {To  6e  continued.] 


EXAMINATION  OF  ARTICLED  CLERKS. 


The  expediency  of  an  examioation  no  one 
can  question  who  has  the  welfare  of  the  pro- 
fession at  heart,  and  tiie  only  question  for  de- 
cision is,  the  mode  of  conducting  it.  I  think 
the  present  system  is  one  against  which  no 
serious  objection  can  be  raised ;  but  there  is 
much  hardship  with  respect  to  those  candidates 
who  have  served  their  time  in  the  country.  If 
I  understand  this  matter  correctly,  the  candi- 
dates  are  required  to  answer  under  three  of 
the  five  heads  of  questions,  and  two  heads  out 
of  the  three  must  be  Com  mem  Law  and  the 
Practice  of  the  Courts,  and  Equity ;  the  third 
is  therefore  left  to  the  option  of  the  candidate. 
Now  one  of  the  most  important,  if  not  the 
most  important,  branch  of  the  law,  is  that  of 
conveyancing;  and  yet,  from  the  present 
system  of  examination,  it  seems  as  if  it  went 
for  nothing.  I  would  not  for  an  instant  pre- 
tend to  dictate  to  those  gentlemen  who  so 
kindly  undertake  to  conduct  the  examination  ; 
but  I  cannot  help  expressing  mv  surprise  that 
a  knowledge  of  the  practice  both  of  the  Courts 
of  Law  and  Equity  should  have  such  an  undue 
weight  or  importance  attached  to  it,  when  the 
intricate  and  most  essential  science  of  convey- 
ancing is  altogether  disregarded.  As  an  em- 
bryo lawyer  1  will  at  once  go  to  an  authority 
for  these  remarks,  and  refer  you  to  Chap.  3  of 
that  little  but  valuable  work  *'The  Articled 
Clerk's  Manual,*'  where  I  read  *'that  a  man 
may  never  bring  an  action  at  law,  or  file  a  bill 
in  equity,  during  the  whole  course  of  his  life, 
but  he  is  always  the  possessor  of  some  portion 
of  property."  And  after  slating  a  few  instances 
in  which  an  acquaintance  with  the  laws  of 
property  may  be  requisite  even  to  a  non -pro- 
fessional, it  goes  on  to  stale,  "but  if  an  ac- 
quaintance with  the  laws  of  property  be  an 
agreeable  accomplishment  to  the  man  of  the 
world,  to  the  legal  pract  tioner,  of  whatever 
class,  it  is  indisp^ntnole."  And  then  it  goes 
on  to  shew  the  "absolute  necessity**  there  is 
for  the  barrister  and  the  student  for  the  bar  to 


possess  a  familiarity  with  these  laws ;'  and  pro. 
ceeds  to  state  that  "  to  the  solicitor  ana  at- 
torney, and  to  those  who  are  quali^ing  ihein- 
selves  |or  that  branch  of  the  profession,  it  is  at 
least  ^f  requisite."  And  then  are  pointed  ont 
the  Important  duties  of  the  purchaser  ind 
vendor's  solicitor ;  and  afterwards,  alining  to 
these  duties,  obsenres,  "  these  duties  alone,  to 
be  efficiently  discharged,  require  no  incoukie- 
raOle  knowledge  of  the  laws  of  property,  ni 
the  formal  language  of  legal  instruments ;  and 
the  solicitor  must  remember  that  he  is  posi- 
tively  responsible  to  his  client  for  fulfilling  tht! 
portion  of  his  labonrs  faithfully  and  correctly, 
and  that  he  can  in  no  manner  avoid  the  penal* 
ties  to  which  his  neglect  or  ignorance  in  these 
particulars  will  expose  him.'° 

A  CODNTRT  ArTICLBD  ClERK. 

[The  Examiners  are  required  by  the  rule  of 
Court  to  testify  that  the  candidate  is  fit  and 
capable  to  act  as  an  attorney  and  soltcitor. 
They  cannot  do  this  without  sufficient  evidence- 
There  is  no  doubt  of  the  great  importance  of  i 
knowledge  of  the  law  of  property,  and  the  prac- 
tice of  conveyancing,  but  it  is  an  advantsj^e  to 
the  candidate  to  afford  him  the  choice  of  the 
several  other  branches.  An  able  examination 
in  conveyancing  would,  no  doubt,  tell  in  Iiis 
favor,  much  more  than  in  criminal  law.    £o. 


REPORT  ON  PRIVATE   BILLS  IN  THE 
HOUSE  OF  COxMMONS. 


The  Select  Committee  of  the  House  of  Com- 
mons, appointed  to  consider  whether  aoy  and 
what  improvement  could  be  adopted  in  tbe 
mode  of  conducting  private  business,  reported 
on  the  1st  October  that  they  had  agreed  on 
the  following  resolutions : — 

"  That  a  printed  bill  shall  be  annexed  to  tbe 
petition  for  leave  to  bring  in  any  private  bill, 
and  that  the  petition  shm  refer  to  such  an- 
nexed bill,  and  not  enter  into  any  of  tbe  par- 
ticulars of  the  contents  of  the  bill'. 

*'  That  the  petition  and  the  annexed  bill  be 
referred  to  the  committee  on  petitions  for  pri- 
vate bills. 

"  That  in  consideration  of  the  necessity  of 
preparing  and  printing  such  private  bill,  sou 
to  annex  it  to  the  petition  for  leave  to  brin^ 
in  the  bill,  the  period  for  presenting  8ncbD^ 
titions  for  private  bills  be  twenty-one  days  after 
the  first  Friday  ?n  every  session  of  parliamcot. 

"  That  in  case  of  any  application  for  a  pri- 
vate bill  relating  to  England,  the  coromittec 
may  admit  proof  of  the  compliance  with  the 
standing  orders  which  refer  to  the  affixing  to 
the  church  doors  the  re(|uisite  notices,  on  the 
production  of  affidavits  sworn  before  any  jw- 
tices  in  petty  sessions  assembled,  in  each  divi- 
sion within  which  the  churches  on  which  the 
notices  have  been  affixed,  shall  be  respectively 
situated." 

In  our  next  Number  we  shall  state  the 
Resolutions  of  the  House  on  this  Report.  «"*^ 
other  points  relating  to  Private  Bills. 
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SUPERIOR  COURTS. 
^itt  Ct)anreIIor'i<  Court. 

PRACTICB. — LIMITED  ADMINISTRATION. — 
COSTS. 

fFhere  a  limited  administration  has  been  ob- 
tainedt  upon  a  representation  of  a  party 
having-  died  intestate,  and  the  widow  of  the 
deceased  only  was  cited,  although  it  ttp^ 
pears  by  the  answer,  that  he  left  a  will  by 
which  he  had  named  ewecutors,  the  Court 
will  not  recognize  proceedings  taken  under 
such  a  grant. 

If  a  motion /ur  payment  of  money  into  Cimrt 
is  refused,  it  is  a  rale  that  the  party  apply, 
ing  should  pay  the  costs,  as  he  ought  not  to 
muoe  without  having  a  very  clear  case. 

This  was  a  motion  for  pavment  into  Court 
of  a  sum  of  127/.,  admitted  by  the  defendant's 
answer  to  bave  been  received  by  bim  on  ac- 
conot  of  the  mortfi^a^ed  property  mentioned  in 
the  pleadings,  and  also  tor  the  production  of 
certain  deeds  and  papers,  admitted  to  be  in  the 
defendant's  possession.  From  the  statements 
in  the  bill,  it  appeared  that  in  1832  a  decree 
was  obtained  by  the  plaintiff  at  the  Rolls  for  a 
reference  to  the  Master,  to  take  an  account  of 
the  principal  and  interest  due  to  a  person 
named  Farkes,  in  respect  of  a  mortgage,  which 
bad  been  executed  to  him  upon  the  property 
in  question,  and  of  all  sums  of  money  which 
had  been  received  by  him  on  account  thereof. 
In  pursuance  of  this  decree  the  Master  made 
his  report,  whereby  he  certified  that  the  mort- 
gage bad  been  satisfied ;  but  notwithstanding 
this,  Parkes  afterwards  made  an  absolute  con- 
veyance of  the  property  to  the  defendant,  who 
admitted  by  his  answer  that  he  had  received 
i^//.  for  rents  and  pro6ts.  Parkes  died  shortly 
after  the  date  of  toe  Master's  report,  and  in 
order  to  continue  the  proceedings  in  the  suit, 
the  plaintiff  had  procured  a  limited  adminis- 
tration to  be  granted  to  a  Mr.  Bruce. 

The  defendant  resisted  the  motion,  upon  the 
ground  of  the  limited  administration  being 
^oid,  and  the  proceedings  having,  therefore, 
been  improperly  continued. 

Teedy  in  support  of  the  motion  urged,  that 
^  the  Master  had  found  nothing  to  be  due  to 
Parkes,  and  a  decree  had  been  obtained  in  the 
original  cause,  by  which  it  was  declared  that 
Pvkes  had  no  claim,  and  as  the  defendant 
claimed  through  Parkes,  he  was  bound  to  ac- 
count for  all  monies  received  by  him,  in  res- 
pect of  the  mortgaged  property,  and  to  deliver 
up  all  deeds  relating  to  it  in  his  possession. 

f^nhefield?i3iA  Mc  Donnell,  contrh,  stated  that 
^e  di^fendant  had  bond  jfide  paid  his  money  to 
Pukes ;  that  Parkes  having  made  a  will,  and 
appelated  an  executor,  the  limited  administra- 
tion having  been  obtsuned  with  only  citing 
the  widow,  was  nugatory;  notwithstanding 
vvfaieh,  the  plaintiff  had  gone  on  taking  the 
i^ceounts  before  the  Master,  against  the  limited 
administration,  and  obtained  a  report  in  his 
favor.  He  then-  filed  a  supplemental  bill 
against  the  defendant,  seeking  to  have  these 
accounts  acknowledged,  as  if  the  whole  pro- 


ceedings had  been  perfectly  regular,  whereas 
in  the  absence  of  the  executor,  not  a  step 
could  properly  be  taken. 

Teed,  in  reply,  said,  that  the  defendant  ad- 
mitted by  his  answer  that  he  was  cognizant  of 
the  proceedings  in  the  original  suit,  and  that 
his  solicitor  had  notice  of  the  mortgage.  With 
regard  to  the  alleged  will  of  .Ai0ceB>  A-mere 
statement  in  the  defendant's  muwer  as  to  its 
existence  was  not  sufficient,  for  primd facie  the 
administration  was  good,  and  the  only  evidence 
the  Court  could  take  notice  of  was  a  probate. 

The  yice  Chancellor  said,  he  must  consider 
that  the  suggestion  upon  which  the  adminis- 
tration had  been  granted  was  false ;  and  if  the 
plaintiff  at  the  hearing  admitted  that  to  be  the 
case,  he  could  not  obtain  a  decree.  This  mo- 
tion was  made  upon  the  answer,  and  by  the 
statements  contained  in  it  there  was  sufficient 
evidence  that  the  plaintiff  had  not  a  title,  for 
the  only  way  in  which  it  appeared  that  Parkes 
had  been  overpaid  was  by  proceedings  taken 
in  a  suit  where  the  proper  party  was  not  be- 
fore  the  Court.  The  motion  must,  therefore, 
be  dismissed,  and  as  such  a  motion  should  not 
be  made  without  a  very  clear  case,  it  must  also 
be  dismissed  with  costs. 

Stivens  v.  Jenkins,  8th  May,  1841. 

[Before  the  four  Judges.] 

HOBTOAGB. — TRES  PASS. 

A.  demised  to  B.,  by  way  of  mortgage,  certain 

premises,  and  the  fixtures,  the  mortgage  to 

be  subject  to  certain  provisions  in  the  deed 

itself     One  of  these  was,  that  if  on  a  day 

named  the  money  due  was  repaid  to  B.,  he 

should  reconvey,  free  from  all  incum* 

brances ;  the  other;  that  if  the  money  was 

not  then  paid,  B.  might  enter  and  sell, 

A.  remained  in  possession  (there  being  no 

covenant  that  he  should  do  so),  and  before 

the  arrival  of  the  day,  his  goods  and  the 

fixtures  in  the  house  where  taken  by  the 

sheriff:  Held,  that  trespass  was  not  the 

proper  form  of  action  for  the  mortgagee* 

Trespass  for   breaking   and   entering  the 

plaintiff's  house,    and  taking   and    carrying 

away  the  plaintiff's  goods.    Pleas,  first.  Not 

Guilty ;  secondly,  that  the  goods  were  not  the 

goods  of  the  plaintiff.    A  verdict  was  given 

for  the  pluntiff,  and  a  rule  was  afterwards 

obtained  to  set  it  aside,  and  enter  a  nonsuit. 

Mr.  Kelly  and  Mr.  James  shewed  cause.— 
This  is  a  question  between  the  sheriff,  who 
claims  as  execution  creditor  to  a  man  named 
Fawkes,  and  a  person  who  claims  them  by 
virtue  of  a  mortgage  made  to  him  on  the  4tn 
of  March,  1838,  by  Fawkes,  a  tenant  for  years 
of  the  premises  mortgaged.  The  point  to  be 
considered  is,  whether  case  will  lie  fi>r  an  in- 
jury to  the  reversionary  interest  of  the  plaintiff, 
or  whether  trespass  is  maintainable  for  the 
seizure.  The  mortgage  recites  that  it  was 
given  for  a  debt  of  2727.,  due  from  Fawkes  to 
the  plaintiff,  "to  have  and  to  hold  the  mes- 
suage and  premises  to  James  Wheeler,  hence- 
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forth  and  durinpf  the  remainder  of  a  term  which 
is  now  uhexpired,  of  twenty-one  years."    So 
far,  therefore,  this  appears  to  be  a  demise. 
But  then  Fawkes  *'  further  assigns,  &c.  all  the 
fixtures,  oitensils,  &c.  to  the  plaintiff,  to  have 
and  to  hold  the  same  to  their  own  use,"  sub- 
ject to  certain  provisions  thereinafter  contained. 
One  of  the  provisions  was,  that  "  if  Fawkes 
shall  pay  the  money  due  on  the  24th  of  June, 
in  a  year  stated,  then  the  plaintiff  and  his 
executors  shall  and  will,  at  the  expence  of 
Fawkes,  reconvey  the  premises  to  him  or  them 
as  he  or  they  shall  direct,  free  from  all  incum- 
brances, &c."    The  defendants  entered  before 
the  arrival  of  that  day.     Then   follows  the 
further  provision,  ''that  if  default  shall  be 
made  in  the  payment  of  the  said  sum  of  money, 
(hen  it  shall  be  lawful  for  the  plaintiff  to  enter 
and  Uike  the  premises,  and  or  his  sole  autho- 
rity to  sell  or  let  the  premises,  and  all  the 
fixtures  hereby  assigned,  by  public  auction, 
for  the  best  price  he  can  ji^et  for  the  same." 
The  effect  of  this  is  to  make  an  immediate 
prrant  of  the  premises,  and  an  immediate  as- 
signment of  the  personal  effects  to  the  pluntiff. 
The  provisions  for  payment  and  for  default  of 
payment,  affect  both  in  an  equal  degree.    If 
the  mortgagor  is,  as  it  is  clear  he  is,  in  pos- 
session under  an  absolute  assignment  like  this, 
he  must  be  treated  in  possession  as  a  tenant 
by  sufferance.    That  would  give  him  a  riglit  to 
maintain  an  action  of  trespass.       Doe  d.  Robp 
V.  Afacey,^  shews  that  a  mortgagee  may  recover 
against  the  mortgagor,  without  a  notice  to 
quit,  on  a  demand  of  possession ;  and  in  Hitch- 
man  V.  fFttiion,^  Mr.  Baron  Parke  observed 
that  it  was  sufficient  for  the  determination  of 
that  case  to  say  that  it  had  been  decided  that 
the  mortgagee  might  treat  the  mortgagor  as  a 
tenant  at  will.    pVJr.  Justice  Patleson. — Is  it 
not  necessary  for  you  to  go  the  length  of  shew- 
ing that  the  mortgagee  is  actually  in  possession, 
for  without  that  tie  cannot  maintain  trespass 
against  a  wrong  doer.]    If  the  mortgagor  has 
not  an  interest  carved  out  of  the  term,  the 
possession  of  the  mortgagor  is  the  possession 
of  the  mortgagee.    Coote  on  Mortgages.^    In 
Birch  V.  IFright,  Mr.  Justice  BuUer  fUlly  ex- 
pressed<^  his  opinion  of  the  relative  rights  and 
characters  of  these  parties,  and  distinctly  de- 
clared that  ''the  possession  of  the  mortgagor 
is  the  possession  of  the  mortgagee ;  and  as  to 
the  inheritance,  they  have  but  one  title  between 
them.    The  mortgagee  has  a  right  to  the  ac- 
tual possession  whenever  he  pleases ;  he  may 
bring  his  ejectment  at  any  moment  that  he 
will,  and  he  is  entitled  to  the  estate  as  it  is, 
with  all  the  crops  growing  on  it."    Mariindate 
V.  Booth,^  shews  that  a  deed  of  this  sort  is  not 
void  merely  because  the  person  making  it  re- 
mains in  possession.     The  mortgagor  parts 
with  all  the  interest  he  has,  which  immediately 
vests  in  the  mortgagee. — [Mr.  Justice  Patte- 


•  3  M.  &  R.  107. 

^  4  Mec.  &  W.  414  ;  I  Horn.  &  Hurls.  374. 
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ton, — Suppose  that  I  am  in  possession  of  pre- 
mises, and  that  I  am  turned  out  by  force,  I 
.may  turn  out  the  person  who  has  ejected  me, 
but  while  I  am  out  can  I  maintun  trespass 
against  a  stranger?]     Bertie  v.  BeauiMni} 
shews  that  the  possession  of  a  house  is  deeme<l 
the  possession  of  the  master,  though  the  house 
is  in  the  actual  possession  of  the  servant,  who 
is  paid  less  wages  on  account  of  living  in  the 
house.    Such  an  action  might  therefore  be 
maintained.    As  to  the  question  of  fiitores, 
the  case  of  J^ngslaffe  v.  Meagre^  may  be  re- 
ferred to.    In  that  case  the  lessee  of  a  boose 
containing  fixtures,  first  assigned  the  premiiei 
by  way  of  mortgage,  not  mentioning  the  fix- 
tures, and  then  made  another  assigooieat  to 
trustees  of  all  his  estate  and  effects.    The 
principal  and  interest  being  due  on  the  mort- 
gage, the  mortgagee  took  forcible  pussessioa 
of  the  house,  and  refused  to  deliver  up  the 
fixtures,  and  the  trustees  were  held  not  en- 
titled to  bring  trover.    There  being  do  esUite 
in  law  possessed  by  the  mortgagor  here,  the 
mere  license  to  continue  in  possession  does 
not  give  him  any  title  to  maintain  trespass. 
That  right  is  in  the  mortgagee.    And  respect- 
ing the  moveable  property  it  is  clear  that  there 
has  been  an  absolute  assignment  of  the  pro- 
perty,  and  therefore  the  assignee  is  the  proper 
person  to  maintain  trespass. 

Mr.  Taprelt,  in  support  of  the  rule.— Trei- 
pass  and  case  are  strongly  distinguished  from 
each  other,  and  the  former  cannot  be  roaiQ* 
talned  where,  as  in  this  case,  the  |}liuntif  ^oes 
in  respect  of  a  mere  interesse  termini.   All  iho 
authorities  shew  that  actual  possession  i»  the 
test  by  which  to  decide  whether  trespass  is  w 
ii  not  maintainable.      Here    the  mortga^'f 
alone  was  in  actual  possession,  and  the  dama^'e 
done,  if  any,  was  to  the  reversionary  ioterett 
of  the  mortgagee.    In  Hitchman  v.  WiU^f 
the  question  was  as  to  the  right  of  m^^ 
over  fixtures,  and  whether  they  were  to  be 
considered  in  the  order  and  disposition  of  the 
bankrupt,  and  the    mortgagor   was  neither 
treated  as  a  tenant  nor  as  a  serrant  of  the 
mortgagee.    The  case  depended  on  the  effect 
of  the  bankrupt  laws  upon  the  bankrapt's  pos- 
session of  the  properly.      That  case  cannot 
govern  the  present.     The  fixtures  must  be 
considered  as  part  of  the  freehold,  so  that 
there  could  not  be  an  immediate  acceptance  of 
them  any  more  than  of  the  freehold  itself  h 
Colegreave  v.  Diat  Santos,^  fixtures  were  helfl 
to  pass  to  a  purchaser  of  a  house,  but  that  'ws 
after  the  vendor  had  given  up  possession,  whea 
he  was  merely  stopped  from  re-demandin: 
them  ;  without  that  fact  they  would  not  have 
passed.    The  word  "  agree  "  in  the  provision, 
must  be  taken  to  be  the  engagement  of  boii^ 
parties,  and  the  word   "premises,"  likcw;* 
used  there,  must  be  deemed  to  include  tbc 
fixtures.    In  Comyn's  Digest,)  there  are  sck- 
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ral  authorities  referred  to,  which  shew  whot  is 
to  be  deemed  a  covenant  aflfecting  the  land. 
Sampson  v.  Easterbp,^  shews  that  by  such  a 
covenant  as  this,  nottiing  but  a  bare  interest 
passes.  That  caae  itself  recojyrnised  and  adopted 
tbfi  role  suted  by  Lord  Giffurd  in  the  case  of 
Saltoun  T.  Houston,^  that  if  in  any  deed  there 
is  a  clear  agreement  to  do  any  act,  an  action 
of  covenant  may  be  maintained  upon  it.  Ste^ 
vent"  ease;^  and  the  Duke  qfSt.  Albans  v,  Ellis, ^ 
are  to  the  same  e£fect.  The  plaintiff  here 
had  a  mere  interest,  and  not  a  possession,  and 
therefore  cannot  maintain  an  action  against 
these  defendanto  in  the  present  form. 

Cur,  ath.  rult. 
Lord  Deaman,  C.  J. — This  was  an  action  of 
trespass  for  breaking  the  plaintiff's  close  and 
taking  his  goods,  to  which  the  defendants 
pleaded,  first,  not  guilty ;  and  secondW,  that 
the  plaintiff  was  not  possessed,  &c.  The  de- 
fendant, as  sheriff  of  Middlesex,  had  committed 
the  act  which  was  the  subjeat  of  the  present 
action.  A  person  named  Fawkes  was  tenant 
for  years  of  the  premises,  and  he  had  demised 
them  by  way  of  mortgage  to  the  plaintiff. 
This  demise  was  to  begin  on  the  24th  of  March, 
1838,  for  the  remainder  of  an  unexpired  term, 
wantmg  one  day,  and  subject  to  certain  pro- 
lisions  thereinafter  mentioned.  First,  there 
was  a  provisioa  for  reconyeyance  on  payment 
of  the  mortgage  money  and  interest  on  the 
24ih  of  June ;  and  secondly,  that  if  payment 
was  not  made  on  that  day,  it  should  be  lawful 
for  the  mortgagee  to  enter  and  sell.  There 
Has  no  covenant  that  Fawkes  should  remain 
in  possession  till  the  24th  of  June,  but  he  did 
so,  and  the  alleged  trespass  was  committed 
before  that  day.  On  the  whole  deed,  we  are 
of  opinion  that  the  plaintiff's  right  did  not 
attach,  and  therefore  that  the  verdict  for  him 
on  the  second  plea  was  wrong,  and  that  a  non- 
suit must  be  rntered. 

Rule  abjiolnte. — fFheeler  v.   Monlefiore  and 
fl«oM<pr,T.T.  1841.    Q.  B.  F.  J. 


<Bufctt'i<  Senct)  practice  Court. 

KNTEaiNO  UP  JUDGMENT  ON  WARRANT  OF 
ATTORNBT.^-ADHINISTRATRIX  OF  PURLIC 
OFFICER.— BANKING  COMPANY.— RULE  NISI. 

^  tttarrant  of  atiornep  having  been  given  by 
a  firm  to  the  public  officer  of  a  banking 
companjf,  appointed  under  the  7  Geo.  4,  c, 
46,  lA  respect  of  a  loan  of  money  made  bp 
the  banking  company^  it  heing  espressty 
stated  theretn  that  in  case  of  a  breach  of 
the  drfeazancCf  judgment  may  be  entered 
up  "ly  his  executors  or  administrators,^* 
held,  that  the  authority  to  enter  up  judg^ 
foent  teas  not  merely  personal,  but  surmoed 
to  his  administratrix.  The  administratrix 
sought  to  enter  up  judgment,  under  a  pre- 
^*»gtttive  administration  in  the  province  of 
Canterbury,  but  it  appeared  that  several  of 


^  9  Barn.  &  Cress.  505. 
"*  1  Leon.  pi.  467. 
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the  defendants  were  resident  in  the  province 
of  Yf/rh!  Held,  that  the  administratrist 
teas  entitled  to  eater  up  judgment,  the  case 
being  unlike  one  where  an  appiicani  sought 
to  recover  a  simple  contract  debt,  wnich 
would  be,  bonnm  notabile  in  the  province 
where  the  debtor  resided,  as  the  judgment 
was  to  be  entered  up  in  the  province  of 
Canterbury, 
Under  such  circumstances,  the  warrant  of 
attorney  hmng  less  than  ten  years  aid,  the 
Court  refused  to  grant  a  rate  absolute  in 
the  first  instance  for  judgment. 

This  was  a  motion  for  leave  to  enter  up 
judgment  on  a  warrant  of  attorney,  which  had 
been  given  in  the  year  1835,  ana  was  conse- 
quently less  than  ten  years  old.  The  warrant 
of  attorney  had  been  given  by  the  firm  of 
Holiday  &  Co.,  which  consisted  of  twenty-two 
persons,  in  respect  of  certain  advances  of 
money  made  to  them  by  the  Yorkshire  Dis- 
trict Banking  Company,  to  a  person  named 
Edwards,  at  that  time  manager  of  the  bank, 
and  in  the  event  of  any  breach  of  the  defeasance, 
it  authorized  lum,  "  bis  executors  or  adminis- 
trators," to  enter  up  judgment,  Edivards 
died  in  the  latter  part  of  1835,  but  advances 
were  made  by  the  company  after,  as  well  as 
before  his  death,  all  of  which  were  covered  by 
the  warrant  of  attorney.  The  present  applica- 
tion was  made  on  behalf  of  the  widow  of  Ed- 
wards, who  had  taken  out  a  prerogative  ad- 
ministration in  the  province  of  Canterbury.  A 
question  arose,  whether  under  the  1  R.  O., 
H.  T.  2  W.  4,  s.  73.  (I  Dowl.  P.  C.  192,)  the 
applicant  was  entitled  to  a  rule  absolute,  or  a 
rule  nisi  only. 

Per  Curiam, — A  rule  r^si  only  should  be 
granted  under  the  circumstances  of  the  case. 

Cause  was  subsequently  shewn,  and  it  was 
contended  that  the  plaintiff  was  unauthorized 
to  call  upon  the  Court  to  sanction  the  pro- 
ceeding which  she  proposed  to  take.  She  had 
taken  out  only  a  prerogative  administration  in 
the  province  of  Canterbury,  the  debtors  by 
whom  the  warrant  of  attorney  had  been  given 
being  resident  at  Leeds,  which  was  in  the  pro- 
vince of  York.  The  authorities  shewed  that 
the  debt  being  a  simple  contract  was  bona 
notabilia  in  the  province  where  the  debtor 
lived  at  the  time  of  the  creditor's  death.  1 
Roll.  Abr.  909,  (H.)  4 ;  1  Will.  Ex.  177,  and 
a  prerogative  administration  in  the  province  of 
Canterbury  would  not,  therefore,  clothe  the 
applicant  with  sufficient  authority  to  enable 
her  to  take  the  step  which  she  now  proposed. 
Coles,  executor  v.  Haden,  Barnes,  44,  was  the 
only  authority,  which  could  be  adduced  in 
support  of  this  motion ;  but  that  case  which 
was  somewhat  similar  in  its  nature  to  die  pre- 
sent had  not  been  recognized,  and  the  rule 
which  had  been  obtained  luui  been  made 
absolute  upon  an  affidavit  of  service,  no  cause 
being  shewn.  Henshall,  executor  v.  Matthew^ 
1  Dowl.  P.  C.  217,  was  also  cited.  But  there 
was  a  second  objection,  which  was  fatal  to  this 
motion.  Such  a  power  as  was  granted  by  the 
warrant  of  attorney  would  not   survive  to 
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tlie  admioistratrix  of  a  public  officer.  The 
provisiuns  of  the  7  (ieo.  4»  c.  46,  s.  9,  which 
empowered  co^partaerships  of  bankers  to  sue 
and  be  sued  in  the  name  of  their  public  offi- 
cers, seemed  to  shew  that  the  exercise  of  the 
power  ffiven  to  the  officer  must  be  merely 
personal,  but  at  all  events  the  Court  would 
consider  the  condition  of  the  parties  before 
such  a  motion  was  f(ranted.  From  the  affida- 
vits, it  appeared,  that  many  of  the  original 
members  of  the  firm  bad  long  ^ince  ceased  to 
be  interested  in  its  proceedings,  and  the  Court 
would  not,  therefore,  make  tlie  rule  absolute, 
at  all  events  except  upon  equitable  terms.   . 

In  support  of  the  rule,  it  was  urged,  that 
the  objection  last  taken  was  disposed  of 
by  the  terms  of  the  instrument,  which  de- 
clared that  the  judgment  might  be  entered 
up  at  the  instance  of  the  administratrix  of 
Edwards.  It  must  be  assumed  that  the  ad. 
ministration  under  which  she  acted  was  a 
correct  one,  in  default  of  anything  being 
affirmatively  shewn  on  the  other  side  to  ne- 
gative such  a  fact,  but  it  did  not  appear  from 
any  statement  which  was  made  in  the  affidavits 
that  Leeds  was  in  the  province  of  York,  and 
the  Court  would  not  taxe  judicial  notice  that 
it  was  so.  I  Chit.  Plead.  4  ed.  p.  201.  The 
(Jourt  would,  therefore,  make  the  rule  ab- 
solute. 

Per  Curiam. — It  is  sufficiently  shewn  by  the 
affidavits  that  Leeds  is  in  the  province  of  York. 
Cur,  adv,  vult. 

Wiffhtman,  J.,  subsequently  gave  judgment. 
The  objection  to  the  insufficiency  of  the  title 
of  the  applicant  appears  to  me  to  require  some 
consideration.  I  should  agree  that  the  objec- 
tion roust  prevail  if  the  administratrix  had 
sought  under  the  administration  to  receive  a 
simple  contract  debt,  because  simple  contract 
debts  are  bona  notabUia  in  the  province  where 
the  debtor  resides,  and  here  it  appears  he 
resided  in  the  province  of  York,  while  the 
atl  ministration  was  granted  in  that  of  Canter- 
bury, but  I  think  that  the  adminLitration  here 
is  sufficient  to  authorize  this  application.  The 
warrant  of  attorney  is  merely  an  authority  to 
do  a  thing  which  is  to  be  done  in  the  province 
of  Canterbury.  The  judgment  is  only  to  be 
entered  in  that  province.  Jt  would  be  totally 
inefficacious,  if  the  administratrix  could  not 
exercise  that  authority,  under  a  prerogative 
administration  from  Canterbury,  because  an 
administration  from  the  provmce  of  York 
would  give-  him  no  authority  to  exercise  a 
|)Ower,  would  be  only  available  in  the  province 
of  (Canterbury.  The  case,  therefore,  is  not 
within  the  rule  which  applies  to  simple  contract 
debts,  for  this  is  a  new  power  to  enter  up  a 
judgment,  and  not  to  recover  a  debt.  Upon 
the  second  question,  who,  through  the  admi- 
nistrators of  such  a  party,  could  enter  up  such  a 
judgment,  I  think  that  the  terms  of  the  war- 
rant  of  attorney  are  decisive,  and  without 
giving  any  decision  upon  the  abstract  question 
whether  such  a  right  as  this  would  survive  to 
the  administratrix  of  a  nominal  plaintitf,  ap- 
pointed under  the  Banking  Company's  Act, 
or  coDfidering  the  eficct  of  the  case  in  Barnes, 


or  the  position  of  the  applicant,  I  think  thai 
this  rule  must  be  made  alMolute. 

Knowles,  in  support  of  the  rule. 

/4ddison,  coutib. 

Rule  absolute. — Edwards,  administratrix  ?. 
Holiday  and  others,  T.  T.  1841.    Q.  B.  P.  C. 
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btk  October,  1841. 
Administration  of  Justice  (in  Equity). 
Expiring  Laws. 
Lunatics. 

6/6  O^ober, 
Poor  Law  Act  Continuance. 
fUnxiU  of  9Mttii. 
For  consolidating  and  amendinj^  the  Laws  re« 
laiing  to  Attorneys  and  Solicitors. 

The  Master  of  the  RoDs. 
For  enabling  Incumbents  to  grant  Leases. 

The  Bishop  of  London. 
For  enabling  Ecclesiastical  Corporatioos  to 
grant  Leases.  The  Bishop  of  Loodoo. 

For  the  improvement  of  Boroughs. 

Lord  Normsntiy. 
For  regulating  Buildings.  Lord  Normaobj. 
For  the  improvement  of  Drainage. 

Lord  Normanby. 

IBouife  of  Commonif. 
For  the  better  Administration  of  Justice  in  tke 
House  of  Lords  and  the  Privy  Council. 

Sir  E.  Sodden. 

For  a  Committee  to  inquire  into  the  operation 

Af  the  Acts  for  suspending  in  ceruio  Cases 

the  Usury  Laws.  Sir  E.  Sugdco. 

To  amend  the  Law  of  Landlord  and  Tenant. 

Mr.  Sharman  Crawford. 

THE  EDITOR'S  LETTER  BOX. 


It  seems  quite  clear  thnt  the  diploma  of 
Civil  Engineer  at  the  University  of  London  or 
Durham,  will  not  rank  with  a  Bachelor  of 
Arts  or  Laws,  so  as  to  enable  the  candidate  to 
be  admitted  an  attorney  of  the  Courts  at  W«t. 
minster,  on  serving  a  clerkship  of  three,  in* 
stead  of  five  years. 

A  correspondent  informs  us  on  the  subject 
of  stamping  a  warrant  of  attornry  qfter  it* 
execution,  that  executing  warrants  of  attorney 
on  plain  paper,  is  by  no  means  uncommon  in 
practice ;  that  during  the  present  year  he  bai 
taken  three,  so  executed,  to  the  Stamp  Office, 
two  on  the  twenty,  first  day  after  execntios, 
without  a  question  being  asked  beyond  the 
very  common  one  upon  presenting  aoy  docu- 
ment to  the  solicitor ;  after  giving  him  a  de- 
scription of  it. — *'  I  suppose  you  want  sudi  a 
stamp,"  naming  the  value,  which  he  has  im- 
mediateiy  marked  upon  it;  and  the  com- 
missioners also  sign  without  any  inquiry. 

The  Letters  of  A.  "Civis;"  A.  M.C.;  A. 
P.;  "Spes  ;"  and  «<AUBdloid;"  have  bees 
received. 

The  communications  of  *'  LegaUs;"  £•  v.i 
and  "An  Attorney,"  are  acceptable. 
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SATURDAY,  OCTOBER  16,  1841. 


— —  ••  Qood  uuigis  ad  Nos 

FerCioet,  ei  oeicirc  malum  ett,  agiCamus. 


HORAT. 


WHAT  OFFICIAL  SALARIES  ARE 
ASSIGNABLE. 

Offices  may  be  held  in  fee,  or  for  life,  or 
for  a  term  of  years,  or  during  pleasure 
only,  save  only  that  offices  of  public  trust 
cannot  be  granted  for  a  term  of  years, 
especially  if  they  concern  the  administrar- 
tioD  of  justice, /or  then  they  might,  perhaps, 
vest  in  executors  or  administrators.*  And  by 
the  Stat.  5i^6  £dw.  III.,  c.  16,  extended  by 
«tat.  49  Gee.  III.,  e.  26,  no  public  office 
can  be  sold,  UBder  pain  of  disability  to  dis- 
pose of  or  hiold  it. 

It  is  accordingly  well  settled  that  an 
oifioer  in  the  king's  service  cannot  assign 
Ills  half-pay,  whi^  depends  on  the  bounty 
of  the  Crovn,  and  is  a  retaining  payment 
for  future  aervice.^  Neither  can  such  of- 
ficer phsdge  his  eommiasion.^ 

The  distinction  which  obtains  in  all  this 
class  of  eases  is,  whether  it  is  necessary  for 
the  interest  of  the  public,  that  the  pay  or 
profit,  or  salary,  should  be  continued  to 
the  person  holdmg  the  office  or  not.  If 
this  be  necessary,  the  allowance  cannot  be 
assigned ;  but  otherwise,  if  it  be  not  neces- 
sary. 

Thus  a  pension  for  peat  service  may  be 
aliened,  but  not  one  for  the  performance 
of  future  duties,^  unless  the  grant  be  to 
the  pensioner  and  his  assigns.^  And  the 
profits  arising  from  offices  connected  with 
the  admiaiatratiQn  of  justice,  or  requiring 


»  9  Co.  97. 

*>  Flaf^u  V.  Odium,  3  T.  R.  681 ;  Lidder^ 
ffaie  V.  Duke  af  Montrose,  4  T.  R.  248 ; 
Priddff  V.  Rose,  3  Mer.  102;  Stone  v.  Lidder- 
^alr,  2  Anst.  533. 

«  Coitffer  V.  Failon,  1  Gov.  Pow.  Mort.  69, 
n.  (ff.) 

^  Barwiek  v.  Reade,  1  H.  B.  627 ;  Davii  v. 
f^uke  i/ Marlborough,  1  Swanst.  174  ;  2  W-ls. 
C.  C.  13(1;  S.  C.  Ex  parte  Batiine,  4  B.  & 
Adol.  690 ;  Palmer  v.  Bate,  2  Brod.  &  B.  673; 
6  Moo.  28 ;  S.  C.  Gibson  v.  East  India  Com* 
pantj,  5  Bing.  N.  S.  262. 

»  McCarthy  v.  Goold,  1  Ball.  &  B.  389. 
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personal  skill  and  experimce,  as  the  office 
of  clerk  of  the  peace ;'  or  the  office  of  a 
registrar  of  a  consistorial  court,  though  a 
deputy  may  be  appointed,  cannot  be  as- 
si^ed.f  The  public  is  interested^  not  only 
in  the  performance,  firom  time  to  time,  of 
the  duties,  but  also  in  the  fit  state  of  pre- 
paration of  the  party  having  to  perform 
them.i" 

It  follows^  therefore,  that  the  salaries  of 
the  Judges  and  other  civil  officers  cannot 
be  assigned  ;^  and  this  principle  has  been 
extended,  on  the  same  ground,  to  a  salary 
of  the  assistant  parliamentary  counsel  to 
the  Treasury  J 

But  where  the  office  is  purely  ministerial, 
the  fees  or  salary  belonging  to  it  may  be 
assigned.  Thus  the  fees  of  clerk  to  the 
deputy  registrar  of  a  Prerogative  Court 
may  be  assigned,^  and  the  profits  of  office 
which  merely  require  comimon  diligence,  as 
kii^s  printer,  park-keeper,  &c.,  may  be 
assigned.^ 

The  captor  of  military  prize  money  may 
effectually  assign  it  before  any  interest  in  it 
has  been  vested  in  him  by  a  grant  from  the 
Crown ;™  for  here,  obviously,  no  injury  is 
done  to  the  pubhc.  But  a  compensation 
granted  to  a  public  civil  officer  on  the  reduc- 
tion of  officcjs  under  the  4  &  5  W.  IV.,  c.  24, 
is  not  assignable.  By  the  stat.  it  is  enacted, 
**  that  every  person  to  whom  any  compen- 


'  Palmer  v.  Faughan,  Z  Swanst.  173;  PaU 
mer  v.  Bate,  ubi.  tup* 

B  fFheeler  v.  Trotter,  3  Swanst.  174. 

^  Per  Lord  Langdale,  M.  R.,  2  Beav.  644  ; 
and  see  ante,  p.  418. 

i  Sir  George  Reynolds!' s  case,  9  Co.  97  ^b)-, 
Meade  v.  Lenibal,  Cro.  Car.  587- 

J  Cooper  V.  ReiUy,  2  Sim.  560 ;  S.  C.  1  Russ. 
&  M.  560. 

^  Aston  V.  Gwinnett,  3  Yo.  &  Jer.  136. 

1  Fenle  v.  Prior,  Hard.  352 ;  Zouch  v.  Sir 
E.  Moore,  2  Roll.  Rep.  274 ;  Bro.  Ab.  Leases, 
40 ;  and  see  Greville  v.  Jones,  9  B.  &  C.  462. 

ffl  Alexander  v.  Duke  of  ff^ellingtou,  2  Russ. 
&M.d5. 
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Bation  or  allowance,  in  consequence  of  the 
abolition  or  reduction  of  office,  shall  here- 
after be  granted,  shall  at  all  times,  when 
called  upon,  be  liable  to  fill,  in  any  part  of 
bis  Majesty's  dominions  in  which  he  shall 
have  already  served,  any  public  office  or 
situation  under  the  Crown,  for  which  his 
previous  public  services  may  render  him 
eligible  ;  and  that  if  he  shall  decline  when 
called  upon  so  to  do,  to  take  upon  himself 
such  office  or  situation,  and  execute  the 
duties  thereof  satisfactorily,  being  in  a 
competent  state  of  health,  he  shall  forfeit 
his  right  to  any  compensation  or  allowance 
which  may  have  been  granted  to  him  in 
respect  of  any  former  services."  And  by 
8.  30,  it  is  enacted  "that  nothing  in  this  act 
contained  shaU  extend,  or  be  construed  to 
extend,  to  give  any  person  an  absolute 
right  of  compensation  for  past  services,  or 
to  any  superannuation  or  retiring  allowance 
under  this  act,  or  to  deprive  the  Gommis- 
sionera  of  his  Majesty's  Treasury,  and  the 
heads  or  principal  officers  of  the  respective 
departments,  of  their  power  and  authority 
to  dismiss  any  person  from  the  public  ser- 
vice without  compensation." 

And  the  Court,  therefore,  put  this  right 
•  to  compensation  upon  the  same  footing  as 
half-pay.  Lord  Abinger,  C.  B.— "The 
Court  are  of  opinion  that  this  pension  was 
not  assignable.  It  stands  upon  the  same 
footing  as  the  half-pay  of  an  officer  in  the 
army.  It  is  fit  that  the  public  servants 
should  retain  the  means  of  a  decent  sub- 
sistence, without  being  exposed  to  the 
temptations  of  poverty.  Besides,  the  de- 
fendant may  be  assigning  what  he  has  no 
right  to  receive ;  for  his  pension  subsists 
only  during  pleasure,  and  it  depends  on 
Parliament  whether  it  shall  be  continued 
or  not.  The  rule  to  enter  a  nonsuit  must 
be  absolute."  Parke,  B. — "  I  concur  in  the 
opinion  that  this  action  is  not  maintainable, 
upon  the  ground  that  on  principles  of 
public  policy,  the  allowance  granted  to  the 
defendant  was  not  assignable  by  him.  It 
is  not  necessary  in  this  case  to  determine 
whether  this  is  an  allowance  to  which  the 
defendant  is  entitled  as  a  matter  of  inde- 
feasible right,  or  whether  it  is  payable  only 
.  during  pleasure  ;  although  I  have  a  strong 
impression  that  it  subsists  only  during  the 
joint  pleasure  of  the  Treasury  and  of  Par- 
liament, by  which  the  fund  for  its  payment 
is  provided.  On  the  other  hand,  even  if  it 
be  payable  only  during  pleasure,  it  appears 
to  me  that  it  is  not,  therefore,  in  point  of 
law,  the  less  assignable,  however  little  its 
value  would  be  in  consequence  of  its  being 
liable  to  be  withdrawn  at  any  moment. 
But,  viewing  the  matter  on  the  ground  of 


public  policy,  we  are  to  look,  not  so  much 
at  the  tenure  of  this  pension,  whether  it  is 
held  for  life,  or  during  pleasure,  as  whether 
it  is,  in  either  case,  such  a  one  as  the  law 
ought  to  allow  to  be  assigned.  The  cor- 
rect distinction  made  in  the  cases  on  this 
subject  is,  that  a  man  may  always  asogn  a 
pension  given  to  him  entirely  as  a  compea- 
sation  for  past  services,  whether  granted 
to  him  for  life,  or  merely  during  the  plea- 
sure of  others.  In  such  a  case,  the  assig- 
nee acquires  a  title  to  it  both  in  equity  and 
at  law,  and  may  recover  back  any  txim 
received  in  respect  of  it  by  the  assignor, 
after  the  date  of  the  assignment.  But 
where  the  pension  is  granted,  not  exclu- 
sively for  past  services,  but  as  a  conrnden^ 
tion  for  some  continuing  duty  or  service, 
although  the  amount  of  it  may  be  influ- 
enced by  the  length  of  the  service  which 
the  party  has  already  performed,  it  is 
against  the  policy  of  the  law  that  it  abonld 
be  assignable.  Under  the  terms  of  the 
statute  4  &  5  W.  IV.,  c.  24,  the  party,  if 
an  inferior  officer,  is  liable  at  any  time  to 
be  called  upon  to  serve  the  public  again; 
in  the  mean  time,  a  reduced  allovance  is 
awarded  to  him,  in  consideration  of  his 
holding  himself  in  readiness  for  that  pur- 
pose. This  is  the  case  of  an  officer  vho 
lias  received  a  compensation  on  accoont  of 
a  reduction  in  the  number  of  the  pervoos 
of  his  class  employed  in  the  office  to  whidi 
he  belonged ;  and  by  the  terms  of  the  1 9th 
section,  cdl  such  persona  are  bound  to  giw 
their  services  again  to  the  pubUc  if  called 
upon,  and  in  the  event  of  their  refusal  to 
do  so,  are  liable  to  forfeit  their  penaoo 
altogether.  I  cannot  assent  to  the  aigu- 
ment  that  this  pension  cannot  be  taken 
away ;  for  it  appears  to  me  to  be  dear  from 
the  30th  section  of  the  act,  that  this  gen- 
tleman, so  far  as  the  question  of  his  re- 
tainer or  discharge  is  concerned,  is  exactly 
in  the  same  position  as  if  he  were  in  full  em- 
ployment or  on  full  pay ;  that  he  is  equally 
liable  to  be  dismissed  at  any  moment, 
either  for  positive  nuscondact,  or  on  any 
ground  winch  would  render  him  an  nnfit 
person  to  remain  in  the  service  of  the 
Crown.  I  think  the  true  view  of  this  ci« 
is,  that  the  defendant  is  stiU  to  be  consi- 
dered as  in  the  public  service,  although  w^ 
at  present  actually  performing  any  duty  m 
it,  and  that  the  compensation  allotted  to  him 
under  this  act  is  by  way  of  salary,  the  ob- 
ject of  which  is  to  enable  him  to  maintain 
such  a  position  in  life  as  will  save  him  from 
the  necessity  of  risking  his  character,  by 
incurring  those  temptations,  which  pcm^^ 
reduced  to  poverty  are  necessarily  eip<»*)' 
to,  and  which  would  render  him  an  unli^ 
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person  to  be  again  employed  as  a  servant  of 
the  Crown,  ^r  this  purpose,  public  policy 
requires  that  he  should  not  be  permitted  to 
assign  it  away." 

In  conformity  with  these  principles  is  the 
case  of  Hill  and  others  v.  Paul,  which  was 
decided  by  the  House  of  Lords,  on  the  6  th 
of  October  last,  and  of  which  the  circum- 
stances were  as  follows : 

"One  Robert  Hill  had  been  appointed  to 
the  office  of  registrar  of  the  Sasines  of  the 
county  of  Ren^w.  This  was  a  public 
office,  and  a  salary  was  attached  to  it. 
Robert  Hill  assigned  the  profits  of  this 
office  to  the  appellants,  subject  to  a  pay- 
ment to  him  of  300/.  a  year.  He  became 
indebted,  and  executed  a  trust  deed  for  the 
benefit  of  creditors.  The  trustees  of  his 
creditors  demanded  that  the  profits  of  the 
office  in  question  should  be  treated  as  part 
of  the  assets.  The  Court  below  had  per- 
mitted this,  and  had  made  a  decree  in  favor 
of  the  trustees  now  represented  by  the 
respondent.  The  appeUants  brought  up 
this  decision  by  way  of  appeal  to  this 
house. 

"  Lord  Cottenham  said,  that  he  had  felt 
considerable  anxiety  in  deciding  this  case, 
as  be  had  come  to  a  conclusion  at  variance 
with  that  of  the  opinion  of  the  judges  of  the 
Court  below.  His  lordship  then  went  fully 
into  the  terms  of  the  trust  deed,  and  from 
them,  considering  what  were  the  circum- 
stances of  the  parties  at  the  time  of  its 
execution,  expressed  his  clear  opinion  that 
no  title  to  the  profits  of  the  office  passed  by 
that  deed.  On  this  point,  which  was  the 
one  argued  at  the  bar,  his  d^^cision  would 
proceed;  but  he  could  not  conclude  his 
observations  on  the  case  without  intimating 
tbat,  besides  the  ground  already  referred  to, 
as  calling  on  the  house  for  a  renewal  of  the 
judgment  of  the  Court  below,  there  was 
another  on  which  he  doubted  whether  the 
judgment  could  have  been  maintained.  He 
meant  to  say  that  he  much  doubted  whether 
the  trust  deed,  even  if  it  had  been  so  framed 
as  to  include  the  profits  of  this  office,  could 
have  had  force  enough  to  carry  them. 
This  office  was  a  public  office,  and  he  did  not 
think  its  income  could  be  thus  made  over 
to  trustees,  but  he  desired  it  to  be  dis- 
tinctly understood  that  his  judgment  did 
not  proceed  on  that  point.  The  terms  of 
the  trust  deed  were  not  in  themselves  suffi- 
cient to  include  the  profits  of  the  office,  and 
on  that  ground  he  moved  that  the  judgment 
of  the  Court  below  be  reversed,  the  preli- 
niinary  defences  be  sustained,  and  that  their 
lordships  should  find  the  appellant  entitled 
to  the  costs  of  this  suit. 

"Agreed  to.'* 


The  principle  then  upon  which  all  these 
cases  rest  is  this.  Has  the  public  any  in^ 
terest  in  the  future  services  of  the  officer ; 
and  do  those  services  require  skill  or  expe^- 
rience  in  their  dischai^  i  If  so,  the  salary 
or  compensation  for  it  cannot  be  assigned, 
but,  if  the  public  has  no  interest  in  his. 
future  services,  or  they  do  not  require  skill 
or  experience,  then  the  emoluments  or  the 
compensation  can  be  assigned. 

A  public  pension  given  to  a  family  for 
great  services  rendered  to  the  state  cannot 
be  assigned." 

We  have  recently  discussed  the  assign- 
ability of  benefices,  with  and  without  cure. 
^eeante,  pp.  417—419. 


THE  ANNUAL  CERTIFICATE  DUTY. 

To  the  Editor  0/ the  Legal  Observer . 

I  have  been  much  gratified  at  seeing  the 
discussion  on  the  certificate  duty  renewed  in 
your  pa^es,  and  also  at  perceiving;  that  the  ad- 
vocate for  the  tax,  A.  P.,  has  hitherto  met 
with  no  supporter.  But  it  appears  to  me  that 
merely  arguing  the  subject  in  a  professional 
journal,  is  not  the  way  to  get  rid  of  an  impost, 
grievous  in  the  extreme  to  attorneys  iu  small 
practice,  of  which  number  I  am  one,  and  not 
the  onlv  one  by  some  hundreds.  I  should 
think,  that  if  the  profession  as  a  body,  feel 
that  the  duty  is  degrading,  unjust,  and  op- 
pressive,  the  plan  would  be  to  appoint  a  depu- 
tation  to  see  the  Chancellor  of  the  Exchequer, 
and  also  to  induce  some  member  of  the  bar  in 
parliament,  or  any  retired  or  practising  solicitor 
who  may  have  a  seat,  to  broach  the  matter  in 
the  House  of  Commons.  If  the  Chancellor  of 
the  Exchequer  and  the  House  coincide  that 
the  tax  is  a  moderate  one,  that  it  is  not  op« 
pressive,  that  it  does  not  compel  one  profes- 
sion to  contribute  more  towaras  the  burthens 
of  the  state  than  any  other,  then  we  have  no 
alternative  but  to  continue  to  suffer. 

I  would  say  a  word  or  two  as  to  the  profits 
of  attorneys.  There  are  few  businesses  which 
do  not,  were  the  average  taken,  produce  more 
to  their  followers,  than  does  the  profession  of 
an  attorney  to  him  who  has  been  unfortunately 
doomed  to  be  called  "a  gentleman,  one,  &c., 
and  let  it  be  observed,  there  are  no  chances 
for  an  attorney  to  realize,  bv  the  pursuit  of  hit 
profession,  those  splendid  fortunes,  which  are 
often  the  rewards  of  industry  and  talent  to 
merchants  and  traders.  The  profits  of  the  pro- 
fession have  been  for  some  years  past  declining, 
and  are  nearly  every  session  reduced,  and 
every  session  we  are  threatened  with  still  greater 
losses.  It  is  surely  then  high  time  for  us  to 
unite  together,  ana  endeavour  to  free  ourselves 
from  an  uniust  tax,  the  payment  of  which  is 
most  severely  felt  by  the  majority  among  us. 

n  Dftvis  V.  Duhe  of  Marlborough,  ubi.  sup. 
and  see  what  Lord  Langdale  says  as  to  this 
case,  Grenfell  v.  The  Dean  and  Canon  of 
mndsor,  2  Bea.  544. 
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In  conclusion »  kt  tn«  ask  two  i^Uestions, 
first,  how  would  the  hur,  the  clergy,  or  the 
medical  profession,  relish  a  certificate  or  iictncv 
tax ;  and  secondly,  why  does  not  the  Law 
Society  interfere  iii  this  momentous  question  ? 

Legalis. 

[We  think  a  statement  appeared  some  time 
ago  of  the  unsuccessful  result  of  a  deputation 
from  the  Law  Society  to  the  Chancellor  of  the 
Exchequer.    Ed,] 

POINTS   OF  PRACTICE,  BY   QUES- 
TION  AND  ANSWER. 

BANKnrPTCY  — TRADING. 

1.  Are  the  declarations  of  a  bankrupt  to  a 
party  with  whom  he  is  dealing,  evidence  to 
prove  the  trading  ? 

2.  Will  it  be  sufficient  evidence  of  trading, 
that  the  party  against  whom  a  fiat  is  issued, 
acknowledges  himself  to  be  in  partnership 
with  one  who  is  a  trader,  such  party  being 
proved  to  have  given  directions  in  tnc  con* 
cern,  or  must  acts  of  buying  and  selling  be 
proved  ? 

3.  A  trader  was  described  as  a  money  scrive- 
ner, without  the  general  words  "  dealer  and 
chapman."  Can  any  species  of  trading  be 
given  in  evidence  ? 

4.  A  trader  ceases  to  manufacture,  but  solicits 
orders  and  executes  them.  Is  this  a  suffi- 
cient trading  ? 

6.  A  person  procures  orders  for  goods,  buys 
them  of  others,  and  makes  out  bills  in  his 
own  name  to  the  customers.  Is  this  a 
trading? 

6.  Is  a  school-master  buyir>g  boots  and  shoes, 
and  selling  them  at  an  advanced  price,  a 
trader  within  the  bankrupt  laws  ? 

7.  Is  the  drawer  of  bills  of  exchange  on  his 
own  account,  paying  a  commission  and 
interest  for  discounting,  and  borroiviog  ac- 
commodation notes  in  exchange  for  his  own, 
an  object  of  the  bankrupt  laws? 

8.  Will  the  purchase  of  any  and  what  number 
of  lots  of  timber,  constitute  a  trading  ? 

9.  Can  a  person  living  out  of  England,  but 
coming  here  from  time  to  time,  and  buying 
goods  which  were  not  sold  here,  be  made 
a  bankrupt  ? 

10.  Can  a  commission  of  bankrupt  be  sup- 
ported on  a  debt  accruing  before  the  bank- 
rupt became  a  trader,  and  an  act  of  bank- 
ruptcv  committed  after  he  has  ceased  to  be 
a  trader  ? 

11.  Can  a  fiat  be  supported  against  a  person 
under  age  ? 

12.  Can  the  wife  of  a  convict  be  made  a  bank- 
rupt, if  she  trade  on  her  own  account  ? 

13.  Can  a  person  whose  trading  is  illegal,  as 
the  buying  of  smuggled  goods,  be  made  a 
bankrupt  ? 

14.  Can  a  farmer  who  occasionally  buys  hay, 
com,  or  horses,  with  a  view  to  sell  agam 
for  profit,  be  made  a  bankrupt? 

15.  Is  a  person  who  rents  a  brick-ground,  and 
makes  bricks  for  sale,  subject  to  the  bank- 
rupt law  ? 


CHANGES  m  THE  UW, 

IN  THE  LAST  SESSION  OF  PARLIAMENT. 

No.  I. 
administration  of  justice  in  equiti' 

5  Vict.  c.  5. 
The  general  scope  of  this  act,  vhichwis 
passed  on  the  5th  instant,  is  as  follows:— 

1st.  It  abolishes  the  jurisdiction  of  the 
Court  of  Exchequer  in  Equity,  and  trans- 
fers it  to  the  Court  of  Chancery,  making 
due  provision  for  the  funds  in  court  of  the 
suitors,  and  the  regulation  of  the  practice 
in  the  suits  transferred.  Sections  1  to  18 
inclusive. 

2d.  It  empowers  the  appointment  of  tvo 
additional  judges  assistant  to  the  Lord 
Chancellor,  to  he  called  Vice  Chancellors, 
and  prescrihes  their  powers  and  duties. 
Sections  19  to  31  inclusive. 

3d.  It  appoints  an  additional  Master  in 
Chancery,  four  new  R^;istrars,  and  other 
officers  and  clerks.  Sections  32  to  34,  and 
38  to  49  inclusive. 

4th.  It  empowers  the  payment  of  sakries, 
annuities,  compensations,  expences,  kc, 
Sections  35  to  37,  and  50  to  63  indosiTe. 

The  following  is  the  act  down  to  section 
31^  indosive ;  we  shall  conclude  it  oeit 
week,  and  add  such  notes  as  may  he  neces- 
sary. 

^n  act  to  make  further  proemoiu  /»f  ike  <^ 
minittration  qJT justice,  Ibth  Octobevt  1B41.] 
1 .  Tkejurfsdiction  of  the  Court  of  Eichegfier 
ai  a  Court  of  Equity ,  Sfc.^  ahoiii&ed,  andtmt 
f erred  to  the  Court  of  Chancery.^Whtrm  the 
busioess  on  the  plea  aide  of  Her  Majesty's 
('ourt  of  Exchequer  at  Westminster  has  ofUte 
years  greatly  increased,  and  a  transfer  to  tbe 
Court  of  Chancery  of  the  jari«<)icuoD  of  ihe 
eaid  Court  of  Exchequer  as  a  Court  ef  Equity 
would  relieve  tbe  judj^es  of  the  said  Coort  of 
Exchequer,  and  would  otherwise  lead  to  pro- 
mote the  public  advantage ;  be  it  tkerefore 
enacted  by  the  Qo^cn*>  most  excellent  Ma- 
jesty, by  and  with  llie  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  asicmbled, 
and  by  the  authority  of  the  same,  that  on  tbe 
fifteenth  day  of  October  one  thonaaad  eight 
hundred  and  forty-one,  all  the  power,  aoiko- 
rity,  and  jurisdiction  of  her  M^yeaty's  Court 
of  Exchecjucr  at  Wesamioater  m  a  Coart  ol 
Equity,  and  all  the  power,  authority,  and  jan*- 
diction  which  ahall  have  been  conferred  oo  or 
commiUed  to  the  said  Court  of  Exche^oer°f 
or  under  the  special  authority  of  any  if t  or 
acts  of  parliament,  (other  than  such  poW 
authority,  and  jurisdiction  as  shill  ih»  "* 
possessed  liy  or  be  incident  to  ihe  said  C«wJ 
of  Exchequer  as  a  Court  of  Law,  or  assWJ 
then  be  possessed  by  (he  said  Court  of  Exc"* 
(jucr  as  a  Court  of  Revenue,  and  not  heretofore 
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I  u«ti»ed  or  exercinable  by  Ibe  same  Court  sit- 
I  ting  u  a  Court  of  Equity)  sball  1m»  bv  force  of 
j  this  &ct»  transferred  and  fj^lven  to  ber  Majesty's 
Hi^h  Court  of  Chancery,  to  all  intents  and 
purposes,  in  as  full  and  ample  a  manner  as  the 
same  mi/rbt  hare  been  exercised  by  the  said 
Court  of  Exchequer  if  this  act  had  not  passed] 
and  the  same  power,  authority,  and  Jurisdic- 
tioQ  shall,  so  far  as  respects  the  exercise 
thereof  by  the  said  Court  of  Exchequer,  cease 
end  determine :  Prorided  always,  that  this  act 
ihaii  not  abridife,  lessen,  or  in  anywise  affect 
the  power,  authority,  or  jurisdiction  of  or  in- 
cident to  the  said  Court  of  Exchequer  as  a 
Court  of  Law,  or  the  power,  authority,  or 
juriediction  of  the  same  Court  as  a  Court  of 
Revenue,  not  heretofore  exercised  or  exercis- 
able by  the  same  Court  sitting  as  a  Court  of 
Equity. 

2.  Suita  dependlnfc  and  proceedin^i  irnns" 
ferredto  Court  of  Chancery^  to  be  carried  on 
accordmgr  to  the  practice  of  that  Court,     ff^rits 
returnaSe  in   Exchequer  to  be  returnable  in 
Chancery.    Court  tff  Chancery  may  direct  trans- 
ferred  suite  to  be  carried  on  according  to  the 
practice  of  either  Court, — ^And  be  it  enacted, 
that  all  suits  and  matters  which  on  the  said 
fifteenth  day  of  October  one  thousand  eif^ht 
hundred  and  forty-one  shall  be  dependinf;^  in 
the  said  Court  ot  Exchequer  as  a  Court  of 
Equity,  or  under  such  act  or  acts  of  parliament 
as  aforesaid,  (except  as  aforesaid),  shall  be  by 
force  of  this  act  transferred,  with  all  the  pro- 
ceedin/^  therein,  to  the  said  Court  of  Chan- 
cery, there  to  be  carried  on  and  prosecuted 
and  dealt  with  and  decided  accordinf(  to  the 
practice  of  that  Court,  in  the  same  manner  in 
every  respect  as  if  such  suits  and  matters  had 
been  originally  commenced  in  the  said  Court 
of  Chancery  $  and  that  all  decrees  and  orders 
which  shall  have  been  made  by  the  said  Court 
of  Exchequer  in  such  suits  and  matters  shall, 
to  all  intents  and  purposes,  be  deemed  and 
taken  to  be  decrees  or  orders  respectively  of 
the  said  Court  of  Chancery ;  and  that  all  writs 
which  shall  have  been  then  issued  in  the  same 
suits  and  matters,  or  any  of  them,  returnable 
in  the  said  Court  of  Exchecjuer,  shall  be  by 
furce  of  this  act  returnable  in  the  said  Court 
of  Chancery  :  Provided  always,  that  in  case  it 
shall  appear  to  the  Court  of  Chancery  to  be 
^ust  and  expedient  that  any  suit  or  suits,  mat- 
ter or  matters,  so  transferred  to  the  said  Court 
of  Chancery,  should  be  wholly  or  partially 
carried  on  according  to  or  regulated  by  the 
present  practice  of  the  Court  of  Exchequer,  or 
that  any  question  or  questions  arising  in  the 
same  suit  or  suits,  matter  or  matters,  should 
be  decided  with  reference  to  the  present  prac- 
tice of  the  said  Court  of  Exchequer,  it  shall 
be  lawftd  for  the  said  Court  of  chancery  to 
make  such  order  or  orders  in  relation  thereto 
as  to  the  said  Court  of  Chancery  shall  seem 
meet. 

3.  Lord  Chancellor  to  make  general  orders 
for  the  taxation  of  cotts,  Sfc,  by  reason  of  the 
trantfer, — And  be  it  enacted,  that  it  shall  be 
lawful  for  the  Lord  Chancellor  from  time  to 
time  to  make  such  general  orders  (as  well  with 


respect  to  the  taxation  and  allowance  of  costs 
as  in  all  other  respects)  as  to  him  shall  seem 
fit  and  proper  to  be  made,  by  reason  or  in  con- 
sequence of  the  transfer  hereby  made  to  the 
said  Court  of  Chancery  of  such  suits  and  mat- 
ters as  aforesaid,  or  for  carrying  the  same 
transfer  into  complete  effect. 

4.  Court  of  Chancery  may  summarily  restrain 
the  Bunk  of  England,  ^c,^  from  permitting 
transfer  of  stocky  9(c. — And  be  it  enacted,  that 
on  and  after  the  said  fifteenth  day  of  October 
one  thousand  eight  hundred  and  forty- one,  it 
shall  be  lawful  for  the  said  Court  of  Chancery, 
upon  the  application  of  any  party  interested, 
by  motion  or  petition,  in  a  summary  way, 
without  bill  filed,  to  restrain  the  Governor  and 
Company  of  the  Bank  of  England,  or  any 
other  public  company,  whether  incorporated 
or  not,  from  permitting  the  transfer  of  any 
stock  ill  the  public  funds,  or  any  stock  or  shares 
in  any  public  company,  which  may  be  standing 
in  the  name  or  names  of  any  person  or  persons, 
or  body  politic  or  corporate,  in  the  hooks  of 
the  Governor  and  Company  of  the  Bank  of 
England,  or  in  the  booKs  of  any  such  public 
company,  or  from  paying  any  dividend  or  divi- 
dends due  or  to  become  due  thereon ;  and 
every  order  of  the  said  Court  of  (Jhancery  upon 
such  motion  or  petition  as  aforesaid  shall  spe- 
cify the  amount  of  the  stock  or  the  particular 
shares  to  be  affected  thereby,  and  the  name  or 
names  of  the  person  or  persons,  body  politic 
or  corporate,  in  which  the  same  shall  be  stand- 
ing :  Provided  always,  that  the  said  Court  of 
Chancery  shall  have  full  power,  upon  the  ap. 
plication  of  any  party  interested,  to  discharge 
or  vary  such  order,  and  to  award  such  costs, 
upon  such  application,  as  to  the  said  Court 
shall  seem  fit. 

5.  IFrit  of  distringas  to  be  isfued  from  the 
Court  of  Chancery  according  to  the  form  in 
the  first  schedule  to  this  act, — And  be  it  enacted, 
that  in  the  place  and  stead  of  the  writ  of  dis- 
tringas, as  the  same  has  been  heretofore  is- 
sued from  the  said  Court  of  Exchequer,  a  writ 
of  distringas  in  the  form  set  out  in  the  first 
schedule  to  this  aet  shall,  ou  and  after  the  said 
fifteenth  day  of  October  one  thousand  eight 
hundred  and  forty-one,  be  issuable  from  the 
Court  of  Chancery,  and  shall  be  sealed  at  the 
subpoena  office,  and  that  the  force  and  effect 
of  such  writ,  and  the  practice  under  or  relating 
to  the  same,  shall  be  such  as  is  now  in  force, 
in  the  said  Court  of  Exchequer:  Provided 
nevertheless  that  such  writ,  and  the  practice 
under  or  relating  to  the  same,  and  the  fees 
and  allowances  in  respect  thereof,  shall  be 
subiect  to  such  orders  and  regulations  as  may, 
under  the  provisions  of  this  act,  or  of  any 
other  act  now  in  force,  or  under  the  general 
authority  of  the  Court  of  Chancery,  be  made 
with  reference  to  the  proceedings  and  practice 
of  the  said  Court  of  (Ihancery. 

6.  Certain  funds  standing  tn  the  name  of  the 
Accountant  General  of  the  Eacheqtter,  tranS' 
ferred  to  the  Queen's  Remembrancer, ^hw^  be 
it  enacted,  that  on  the  said  fifteenth  day  of 
October,  one  thousand  eight  hundred  and 
forty-one,  the  sum  of  one  thousand  six  hun« 
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dred  and  fourtern  pounds  nineteen  sliillings 
and  sixpence,  three  per  centum  consolidated 
bank  annuities,  now  standing  in  the  name  of 
the  Accountant  General  of  the  said  Court  of 
Exchequer,  in  trust  in  a  cause  depending  in 
the  same  court  as  a  court  of  revenue,  "  The 
King  V.  Deiamotte,"  and  the  sum  of  three 
hundred  and  thirteen  pounds  one  shilling  and 
nine-pence,  like  annuities,  now  standing  in  the 
name  of  the  said  Accountant  General  of  the 
said  Court  of  Exchequer,  in  trust  in  another 
cause  depending  in  the  said  court  as  a  court 
of  revenue,  "  The  King  v.  fFhUworih,"  or  so 
much  of  the  same  sums  respectively  as  shall 
then  be  standing  in  the  name  of  the  said  Ac- 
countant General  of  the  said  Court  of  Exche- 
quer, shall  become  by  force  of  this  act  vested 
in  the  Queen's  Remembrancer  in  the  said 
Court  of  Exchequer  for  the  time  being,  in 
trust  to  attend  the  orders  of  the  said  Court  of 
Exchequer ;  and  the  several  sums  of  cash  spe- 
cified in  the  second  schedule  to  this  act,  being 
cash  in  the  Bank  of  England  to  the  account  of 
the  Accountant  General  of  the  said  Court  of 
Exchequer,  in  trust  in  the  causes  specified  in 
the  same  schedule  depending  in  the  said  Court 
of  Exchequer  aa  a  court  of  revenue,  or  so 
much  of  the  same  sums  repectively  as  shall 
then  be  in  the  bank  to  the  account  of  the  said 
Accountant  General,  shall  become  by  force  of 
this  act  vested  in  the  Queen's  Remembrancer 
in  the  said  Court  of  Exchequer  for  the  time 
being,  in  trust  to  attend  the  orders  of  the  said 
Court  of  Exchequer,  and  the  same  shall  be 
applicable  to  all  such  purposes  as  the  same 
were  respectively  applicable  to  before  the 
passing  of  this  act. 

7-  Siochs,  Sfc.  standing  in  the  name  of  the 
Accountant  General  of  the  Court  of  Exchequer 
to  be  trans/erred  into  the  name  of  the  Account- 
ant  General  of  the  Court  of  Chancery ;  appli- 
cable to  such  purposes  as  the  same  fcere  respeC' 
tiveltf  applicable  to.  Officers  of  Bank  of  Eng- 
land, Sfc,  directed  to  make  the  trantfer, — And 
be  it  enacted,  that  on  the  said  fifteenth  day  of 
October,  one  thousand  eight  hundred  and 
forty-one  all  stocks,  fundv,  annuities,  and 
securities  whatsoever  which  shall  then  be  stand, 
ing  in  the  name  of  the  Accountant  General  of 
the  said  Court  of  Exchenueras  such  Accountant 
General  in  the  books  or  the  Bank  of  England, 
(except  the  funds  herein  before  vested  in  the 
said  Queen's  Remembrancer),  or  in  the  books 
of  the  South  Sea  Company,  or  in  the  books 
of  the  East  India  Company)  or  in  the  books  of 
any  other  body  politic  or  corporate,  or  com- 
pany whatsoever,  and  all  such  Exchequer  Bills 
or  other  securities  which  at  any  time  before 
the  said  fifteenth  day  of  October,  one  thousand 
eight  hundred  and  forty-one  shall  have  been 
transferred  into  or  vested  in  the  name  of,  or 
shall  be  in  the  custody  or  power  of  the  Ac- 
countant General  of  the  Court  of  Exchequer 
as  such  Accountant  General,  and  all  real  and 
personal  estate,  effects,  and  property  whatso* 
cver  (except  as  aforesaid),  which  shall  at  any 
time  before  the  said  fifteenth  day  of  October 
have  been  conveyed,  assigned,  or  transferred, 
or  made  payable  or  secured,  to  the  Account- 
ant General  of  the  said  Court  of  Exchequer  as 


such  Accountant  General,  and  which  &faall  not 
have  been  applied  to  the  trusts  and  piirpos/s 
to  which  the  same  were  applicable  under  tbe 
order  or  direction  of  the  said  Court  of  Bxche- 
quer,  shall  on  the  said  fifteenth  day  of  October 
become  by  force  of  this  act  vested  in  the  Ac- 
countant General  of  the  High  Court  of  Chan- 
cery for  the  time  being,  in  trust  to  attend  tbe 
orders  of  the  High  Court  of  Chancery,  and 
without  any  act  or  deed  whatsoever  to  be  done 
or  executed  by  the  Accountant  General  of  tbe 
said  Court  of  Exchequer  for  the  time  bein^:, 
and  shall  and  may  be  proceeded  upon  by  and 
and  in  the  name  of  tbe  Accountant  General  of 
the  High  Court  of  Chancery,  in  right  of  bit 
office,  by  any  action  or  suit  at  law  or  in  equity, 
or  in  any  other  manner,  as  the  same  might 
have  been  proceeded  on  by  or  in  the  name  of 
the  said  Accountant  General  of  the  Coart  of 
Cxcheauer  for  the  time  beings  and  shall  be 
applicable  to  all  such  purposes  as  the  same 
were  respectively  applicable  to,  except  where 
otherwise  directed  bv  this  act ;  and  all  sucb 
funds,  stocks,  annuities,  and  securities  as  sball 
on  the  said  fifteenth  day  of  October  be  standing 
in  the  name  of  the  Accountant  General  of 
the  said  Court  of  Exchequer,  as  such  Ac- 
countant General,  in  the  books  of  tbe  Bank 
of  England,  (except  the  funds  hereiu-before 
vested  in  the  said  Queen's  Remembrancer,) 
or  in  the  books  of  tbe  South  Sea  Company 
and  East  India  Company,  or  in  the  boob 
of  any  body  politic  or  corporate,  or  company, 
and  all  cash  in  the  Bank  in  the  name  of  tbe 
Accountant  General  of  the  said  Court  of 
Exchequer  as  such  Accountant  General  (eX' 
cept  the  several  sums  specified  in  the  said 
second  schedule  to  this  act),  shall  on  tbe  said 
fifteenth  day  of  October  be  carried,  by  the 
proper  officers  of  the  said  companies  respec- 
tively, to  the  credit  of  the  Accountant  General 
of  the  said  Court  of  Chancery  in  the  books  of 
the  suid  Bank  of  England,  South  Sea  Company, 
East  India  Company,  or  other  body  politic  or 
corporate,  or  company  respectively,  in  trust  to 
attend  the  orders  of  the  HiRh  Court  of  Chan. 
eery  j  any  thing  in  any  act  or  acts  of  parlia- 
ment for  the  creation  or  regnlatioo  of  any 
such  stocks,  funds,  annuities,  or  securities,  or 
any  other  act  or  acts,  to  the  contrary  thereof 
notwithstanding. 

8.  Accountant  General  of  Court  of  Eiche^ 
to  make  up  accounts  with  Accountant  Genenlof 
Court  of  Chanceru.^And  be  it  enacted,  that 
the  Accountant  ueneral  of  the  said  Court  of 
Exchequer  shall,  on  the  said  fifteenth  day  of 
October  one  thousand  eight  hundred  and  forty- 
one,  make  up  accounts  with  the  Accountant 
General  for  the  time  being  of  the  Court  of 
Chancery,  of  all  stocks,  funds,  annuities,  or 
SI  curities  which  shall  be  standing  in  the  name 
of  the  Accountant  General  of  the  Court  of 
Exchequer,  as  such  Accountant  General,  w  tbe 
books  of  the  Bank  of  England,  (except  ^ 
aforesaid,)  or  in  the  books  of  the  South  S)e» 
Company  or  East  India  Company,  or  in  »»^ 
books  of  any  other  bodv  politic  or  corooratf, 
or  company  :  and  that  tfce  Accountant  Geoerii 
of  the  said  Court  of  Exchequer  shall  also,  on 
the  said  fifteenth  day  of  October,  make  out  a 
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Iroe  ind  perfect  schedule  of  all  bash,  (except 
as  aforesaid),  exchequer  bills,  bonds,  inort- 
j^ages,  orders,  and  eflfects  whatsoever  deposited 
or  remaiaing  in  his  custody,  power,  or  dispo- 
sal, or  standiof^  in  his  name  as  Accountant 
General,  and  of  all  moniei  which  shall  have 
been  paid  into  the  said  Bank  of  Ejigland  to  the 
credit  of  the  Accountant  General  of  the  sud 
Court  of  Excheauer  as  such  Accountant  Gene- 
ral, and  which  shall  not  have  been  invested  in 
aoy  stocks^  funds^  annuities,  or  securities,  and 
shall  deliver  up  to  the  Accountant  General  of 
the  Court  of  Chancery  all  the  books  and  docu«> 
Dients  in  his  possession  or  power,  as  such  Ac- 
coununt  General  of  the  Court  of  Exchequer. 

9.  Stoek$^  ijfc*,  to  be  entered  causewue,  and  the 
cask  to  become  one  common  caeh, — ^And  be  it 
eoacted,  that  all  stocks^  funds,  and  securities, 
and  cash,  which  by  virtue  of  this  act  shall  be- 
come  vested  in  the  Accountant  General  of  the 
said  Court  of  Chancery,  shall  be  entered  cause- 
wise  in  the  books  of  such  Accountant  General 
and  of  the  report  office  of  the  said  Court  of 
Chancery  :  and  that  the  cash  to  be  transferred 
to  the  credit  of  the  said  Accountant  General  of 
the  said  Court  of  Chancery  by  virtue  of  this 
act,  and  all  other  cash  to  the  credit  of  the  Ac^ 
couotant  General  of  the  same  Court  of  Chan- 
eery,  shall  be  and  be  deemed  and  taken  to  be 
one  conimon  and  general  cash,  and  as  such, 
shall  be  issued  and  payable  in  such  manner  as 
the  said  Court  of  Chancery  hath  directed  or 
shall  direct. 

10.  Property  vested  in  the  Accountant  General 
of  the  Court  ^f  Chancery  by  this  act,  to  go  to 
his  successors  in  officel-^Anii  be  it  enacted, 
that  in  all  cases  in  which  by  virtue  of  this  act, 
any  interest  in  real  or  personal  estate,  effects, 
or  property  shall  be  vested  in  the  Accountant 
General  for  the  time  being  of  the  said  Court  of 
Chancery,  his  such  Accountant  General,  and  in 
respect  of  his  office,  all  such  real  and  personal 
estate,  effects,  and  property  whatsoever,  upon 
the  deaths  resignation,  or  removal  of  each  and 
every  Accountant  General  of  the  said  Court  of 
Chancery,  from  time  to  time,  and  as  often  as 
the  case  shall  happen,  and  the  appointment  of 
a  successor  shall  take  place,  shall,  subject  to 
the  same  trusts  as  the  same  were  respectively 
subject  to,  vest  in  the  succeeding  Accountant 
General  by  force  of  this  act,  and  without  any 
act  or  deed  whatsoever  to  be  done  by  the  Ac- 
countant General  resigning  or  removed,  or  by 
the  heirs,  executors,  or  administrators  of  any 
Accountant  General  resigning  or  removed  or 
dying,  or  by  any  person  or  persons  claiming 
Qoder  him,  them,  or  any  of  them,  and  shall 
and  may  be  proceeded  on  in  the  name  of  such 
succeeding  Accountant  General  by  any  action 
or  suit  at  law  or  in  equity,  or  in  any  other 
manner,  as  the  same  might  have  been  proceed- 
ed on  by  or  in  the  name  or  names  of  such  Ac- 
countant General  so  resigning,  removed,  or 
dying,  his  heirs,  executors  or  administrators. 

11.  Certainfundstransferredto  the  Accountant 
General  of  the  Court  of  Chancery  to  be  placed 
to  the  account  of  *  monies  placed  out,*'  &c. 
—And  be  it  enacted,  that  all  the  funds  which 
on  the  said  fifteenth  day  of  October,  one 
thouiand  eight  hundred  and  foriv-one,  shall 


be  standing  in  the  name  of  the  Accountant 
General  for  the  time  being  of  the  said  Court  of 
Exche<^ucr  to  an  account  intituled  *'  an  account 
of  monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  Court  of  Exche- 
quer," or  to  an  account  intituled,  "  the  account 
of  further  money  placed  out  for  the  benefit  and 
better  security  of  the  suitors  of  the  Court  of 
Exchequer,"  shall  be  transferred  by  the  Go« 
vernor  and  Company  of  the  Bank  of  England 
into  the  name  of  the  Accountant  General  for 
the  time  being  of  the  said  Court  of  Chancery, 
and  be  placedto  the  credit  of  the  account  now 
standing  in  his  name,  intituled  '*  account  of 
monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  High  Court  of 
Chancery,"  and  shall  be  in  all  respects  deemed 
part  of  the  funds  standing  to  such  account^  and 
be  applied  accordingly. 

12.  Certain  other  /Unds  trans/erred  to  the 
Accountant  General  of  the  Court  o/Chnncery, 
and  placed  to  the  "  account  of  securities  pur* 
chased  with  surplus  interest,'*  Sfc, — And  be  it 
enacted,  that  all  the  funds  which  on  the  said 
fifteenth  day  of  October,  one  thousand  eight 
hundred  and  forty-one,  shall  be  standing  in  the 
name  of  the  Accountant  General  of  the  said 
Court  of  Exchequer  to  an  account^  intituled, 
"  The  redemption  fund  of  the  suitors  of  the 
(^ourt  of  Exchequer,*'  shall  be  transferred  by 
the  Governor  and  Company  of  the  Bank  of 
England  into  the  name  of  the  Accountant 
General  for  the  time  being  of  the  High  Court 
of  Chancery,  and  be  placed  to  the  credit  of  the 
account  now  standing  in  his  name,  intituled, 
"  account  of  securities  purchased  with  surplus 
interest  arising  from  securities  carried  to  an 
account  of  monies  placed  out  for  the  benefit 
and  better  security  of  the  suitors  of  the  High 
Court  of  Chancery."  and  shall  in  all  respects 
be  deemed  part  of  such  fund,  and  be  applied 
accordingly. 

13.  Money  directed  by  any  act,  Sfc,  to  be  paid 
into  the  Bank,  to  the  credit  of  Accountant 
General  of  the  Court  of  Exchequer,  to  become 
payable  to  the  credit  of  Accountant  General  of 
the  Court  of  Chancery,  Stocks  ^c,  transfer^ 
ruble  into  the  name  of  the  Accountant  General 
of  the  Court  of  Exchequer  to  become  transfer' 
ruble  into  the  name  of  the  Accountant  General 
of  Court  of  Chancery, ^kvkfX  be  it  enacted, 
that  in  every  case  in  which,  by  virtue  of  any 
act  or  acts  of  Parliament,  or  otherwise,  any 
sum  or  sums  of  money  would,  on  or  after  the 
said  fifteenth  day  of  October,  one  thousand 
eight  hundred  and  forty-one,  be  payable  by 
any  person  or  persons,  or  body  politic  or  cor- 
porate, into  the  Bank  of  England,  in  the  name 
or  with  the  privity  of  the  Accountant  General 
of  the  Court  of  Eitchequer,  and  which,  when 
paid  in  accordingly,  would  be  subject  to  the 
order  of  the  said  Court  of  Exchequer  sitting  as 
a  Court  of  Equity,  the  same  sum  and  sums 
shall  be  payable  and  paid  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of 
the  Accountant  General  of  the  Court  of  Chan« 
eery,  to  be  placed  to  his  account  to  the  like 
credit  as  the  same  would  have  been  payable 
if  this  act  had  not  passed,  but  subject  to  the 
order  of  the  Sdiid  Court  of  Chancery  ,•  and  t* 
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in  every  case  in  whit'li  any  money,  ftindd,  an- 
nuhies,  or  securUies,  or  oilier  properly,  would, 
on  or  arter  the  said  fifteenth  day  of  October 
one  thousand  eight  hundred  and  forty-one,  be 
payable  or  tratisferrable  into  the  name  of,  or 
beconoe  vested  in  the  Accountant  General  of 
the  said  Court  of  Excliequer,  and  which,  when 
paid  or  transferred  accordingly,  would  be  sub- 
ject to  the  order  of  the  same  court  sitting  as  a 
Court  of  Equity,  the  same  money,  funds,  an* 
nuities,  securites,  and  other  property  shall  be 
paid,  transferrable,  and  transferred  into  the 
name  of  or  vested  in  the  Accountant  General 
of  the  said  Court  of  Chancery,  in  trust  to  at- 
tend the  order  of  the  said  Court  of  Chancery, 
and  the  same  i^liall  be  applicable  to  the  same 
purposes  as  the  same  would  have  been  ap- 
plicable if  this  act  had  not   passed,  except 
where  otherwise  directed  by  this  act ;  and  tuat 
all  money,  funds,  annuities,   securities,  and 
property  wliich  shall  be  so  paid  and  transferred 
into  the  name  of  the  said  Accountant  General 
of  the  Court  of  Chancery,  and  which  before 
the  passing  of  this  act,  or  in  case  this  act  had 
not  passed,  were  paid  or  transferred,  or  would 
have    been   payable  of  transferrable  to  the 
Accountant  General  of  the  Court  of  Exche- 
quer,  by  virtue  of  any  act  or  acts  already 
passed  or  hereafter  to   be  passed,  or  other 
authority  whatsoever,  shall  be  held  subject  to 
such  or  the  like  orders  and  directions  of  the 
said  Court  of  Chancery,  and  subject  to  such 
powers  and  provisions,  as  the  same  would  have 
been  sul>ject  to  in  case  the  same  had  been 
originally  directed  or  authorized  to  haye  been 
paid  and  transferred  into  the  name  of  the  Ac- 
countant General  of  the  said  Court  of  Chancery, 
und  had  been  made  originally  subject  to  the 
orders  and  directions  of  the  last-mentioned 
Court ;  and  the  orders  and  directions  of  the 
said  Court  of  Chancery  relating  thereto,  shall 
have  the  same   force   and  effect  as  any  like 
orders  and  directions  of  the  CoUrt  of  Excfae- 
(^uer,  relating  thereto  would  have  had  if  this 
act  had  not  passed. 

14.  Court  of  Chcncerif  to  make  ordert  at  tn 
the  arranging  of  balances  with  the  Bank,  SfC.-^ 
And  be  it  enacted,  that  it  shall  be  lawful  for 
the  Lord  Chancellor  to  make  such  orders  from 
time  to  time,  as  to  him  shall  seem  meet,  with 
respect  to  the  time  and  manner  of  arranging 
the  balances  of  the  Accountant  General  of  the 
said  Court  of  Chancery  with  the  Bank  of  Eng- 
land, and  generally  for  carnring  this  act  into 
complete  effect,  so  far  as  the  same  relates  to 
the  business  of  the  office  of  the  said  Accountant 
General  and  the  Report  Office,  and  the  transfer 
of  property  from  the  Actouhtiant  General  of 
the  Court  of  Exchequer  to  the  Accountant 
General  of  the  Court  of  Chancery ;  anything 
in  any  act  or  acts  now  in  force  to  the  contrary 
thereof  notwithstanding. 

1 5.  Certain  offices  of  the  Court  ttf  EjFchequer 
ttboliifhed. — And  be  it  enacted,  that  on  the  said 
fifteenth  day  of  October,  one  thousand  eight 
hundred  and  forty-one,  the  ofUces  of  Account- 
ant General  of  the  Court  of  Exchequer,  Master 
on  the  Equity  side  of  the  Court  of  Exchequer, 
Clerk  to  the  Masters  on  the  equity  side  of  the 


sfttne  court.  Clerk  to  tlie  Accountant  General^ 
and  Clerk  of  the  Reports  of  the  Court  of  Ex* 
chequer,  and  Clerk  Examiaer  to  the  BaroM<»f 
the  same  Court,  shall  be  abolished. 

16.  Proportionate  parl9  of  mlariet  ^f  uJUcert 
of  Court  of  Ejf chequer  up  to  Xbih  Oaoher^ 
1841,  to  bepaid.—KvA  be  it  enacted,  that  out 
of  the  funds,  which,  on  the  fourteenth  day  foi 
October,  one  thousand  eight  hundred  and 
forty-one,  shall  be  standing  in  the  name  of  the 
Accountant  General  of  the  said  Court  of  Ex- 
chequer to  an  account,  intituled  "  Aecouat  of 
interest  arising  from  monies  placed  out  f«>r  the 
benefit  and  better  security  of  the  suitors  of  the 
Court  of  Exchequer,  in  pursuance  of  an  act  of 
the  first  year  of  the  reign  of  King  George  the 
Fourth,''  there  shall  be  paid  by  the  Governor 
and  Company  of  the  Bank  of  England,  by  virtue 
of  any  order  or  orders  of  the  Court  of  Exche- 
quer, or  of  the  Lord  Chief  Baron  of  the  same 
court,  to  be  made  for  that  purpose,  to  the  aeTe^ 
ral  officers  on  the  equity  side  of  the  said  Court 
of  Exchequer  now  entitled  to  salaries  payable 
out  of  the  said  fund«,  such  proportionate  parta 
of  their  respective  salaries  as  shall  accrue  from 
the  last  day  of  payment  thereof  to  the  fifteenth 
day  of  October,  one  tbonsand  eif  ht  humired 
and  forty-one,  or  so  much  of  the  same  propor- 
tionate parts  respectively  as  the  funds  which, 
on  the  said  fourteenth  day  of  October,  shall  be 
standing  to  the  account  last  aforesaid  ahall  be 
sufficient  to  satisfy. 

17.  Proceedings  of  Court  of  Estheqtter  «« it 
court  of  equity  to  be  delivered  to  sack  persone  es 
the  Master  of  the  Rolls,  by  warrant,  •haH  direct ; 
and  deemed  records  qf  Court  «/*  Chancery,  su'** 
ject  to  provisions  vf\'ljr2  Vict,  c,  94.— And  be 
it  enacted,  that  all  the  bills,  answers,  decretr, 
affidavits,  and  proceedings  of  the  siud  Court  of 
Excheuuer  as  a  court  of  equity,  and  under  such 
acts  or  parliament  as  aforesaid,  (except  as 
aforesaid,)  and  all  decrees  and  minute-books, 
and  all  other  books  and  documents  wh&tsoerer, 
relating  exclusively  to  proceedings  in  the  said 
Court  of  Exchequer  as  a  court  of  equity,  and 
under  such  acts  of  parliiiment  as  aforesaid, 
(except  as  aforesaid,)  shall,  on  the  said  fifteenth 
day  of  October,  one  thousand  eight  *% uudred 
and  forty-one,  or  as  soon  after  as  conveniently 
may  be,  be  delivered,  by  the  several  officers  of 
the  said  Court  of  Exchequer  now  having  the 
custody  of  the  same,  to  such  person  or  penons 
as  shall  be  appointed  by  the  Master  of  the 
Rolls  to  receive  and  take  charge  of  the  same, 
by  warrant  under  his  hand,  approved  of  and 
countersigned  by  the  Lord  Chancellor ;  and 
that  from  and  after  such  delivery  the  same 
bills,  answers,  decrees,  and  other  proceedings 
shall  be  deemed  records  of  the  Court  of  Chan- 
cery in  the  custody  of  the  Master  of  the  Rolls, 
subject  to  the  provisions  of  an  act  pasted  in 
the  second  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  act  for  keeping  safely 
the  public  records." 

18.  Duties  of  Accountant  General  and  Mas- 
ters in  lievenue  Business  to  be  performed  by 
Queen's  Remembrancer,  Proviso, — And  be  it 
enacted,  that  all  the  duties  new  performed  by 
the  Accountant  General  of  the  Court  of  Ex- 
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cheou<$r$  and  th«  Misten  on  the  equity  side  of 
tbe  Court  of  Exchequer*  with  respect  to  reve- 
nue business  dependincr  in  the  same  court 
otherwise  than  as  a  court  of  equity,  shall  from 
time  to  time,  from  Hnd  after  the  said  fifteenth 
day  of  October,  one  thousund  ei^bt  hundred 
and  forty-one,  be  performed  by  the  Queen's 
Remembrancer  for  the  lime  beiiigf,  who  shall, 
with  respect  to  such  business,  stand  and  be  in 
the  place  of  the  Accountant  General  of  the  said 
Court  of  Exchequer,  and  the  masters  on  the 
equity  side  of  the  same  court,  to  all  intents  and 
purpoaea  whatsoever ;  Provided  always,  that  it 
shall  be  lawful  for  the  said  Court  of  Exchequer 
to  make  such  orders  from  time  to  time  as  to 
the  same  court  shall  seem  meet,  for  ref|rulatio^ 
the  duties  so  to  be  performed  by  the  Queen's 
Remembrancer  for  the  time  beini;,  especially 
having  regard  to  the  abolition  by  this  act  of 
the  office  of  Clerk  of  the  Reports  of  the  said 
Court  of  Exchequer. 

19.  Her  Majfttjf  emjwwered  to  ttppomt  tiro 
ndditianal  Judges  Aithtu/tt  ty  the  Lord  Chan- 
ceihr,  to  be  retpeethely  colled  k^ice  Chancellor. 
— And  whereas  the  businesa  of  the  Court  of 
Chancery  has  of  late  years  greatly  increased^ 
and  by  reason  of  the  transfer  to  the  Court  of 
Chancery  of  the  equitable  jurisdiction  of  the 
Court  of  Exchequer  further  duties  will  devolve 
on  the  Court  of  Chancery,  and  it  is  therefore 
expedient,  for  the  better  administration  of 
justice  in  the  said  Court  of  Chancery,  that  two 
additional  judges  should  be  appointed  to  assist 
in  the  discharge  of  the  judicial  functions  of  the 
Lord  Chancellor;  belt  therefore  enacted, that 
it  shali  he  lawful  fur  her  Majesty  to  nominate 
and  appoint,  by  letters  patent  under  the  Great 
Seal  of  the  United  Kingdom,  tvi*o  fit  persons, 
being  or  having  been  respectively  barristers- at • 
law  of  fifteen  years  standing  at  the  least,  to  he 
additional  Judges  Assiitant  to  ihe  Lord  Chan- 
cellor in  the  discharge  of  the  judicial  functioni 
of  his  office,  each  of  such  additional  Judges  to 
be  called  Vice  Chancellor. 

20.  Poreer  to  suppfy  vaeaw^es  in  tffiee  of 
f^ce  Chancellor  first  appointed  under  this  act. 
— And  be  it  enacted,  that  from  time  to  time, 
when,  and  as  any  vacancy  shall  occur  in  the 
office  of  the  Vice  Chancellor,  who  shall  be  first 
appointed  under  the  authority  of  this  act,  by 
the  death,  resignation,  or  removal  from  o'Kce 
of  such  Vice  Chancellor,  or  his  successor  for 
the  time  being,  it  shall  be  lawful  for  her  Ma- 
jesty, by  letters  patent  under  the  Great  Seal  of 
the  United  Kingdom,  to  appoint  a  fit  person, 
being  or  having  been  a  barrister-nt-law  of 
fifteen  years  standing  at  the  least,  to  supply 
Bucli  vacancy. 

21.  Dttt  not  to  the  secondly  appointed, — Pro- 
vided always,  and  be  it  enacted,  that  nothing 
herein  contained  shall  authorize  the  appoint- 
ment of  a  successor  to  the  Vice  Chancellor 
secondly  appointed  under  ^e  authority  of  this 
act. 

22.  Powert  of  Vice  Chnncellor.  Decrees, 
SfC.y  to  he  deemed  decrees,  Sfc,  of  the  Court  of 
Chancery,  Vice  Chancellor  not  (o  discharge , 
^<r.,  orders  of  any  of  her  Vice  Chancellor,  not 
being  his  predecesfjr  in  office,  vr  any  orders,  Sfv., 


y  the  Lord  Chancellnr,  unless  authorised  by 
him,  S^e,  63  G,  3,  c.  24.— And  be  it  enaetecl, 
that  each  such  Vice  Chancellor  shall  have  full 
power  to  hear  and  determine  all  causes,  mat" 
ter9,  and  things  which  are  or  shall  be  at  any 
time  depending  in  the  Court  of  Chancery  in 
England,  either  as  a  court  of  law  or  as  a  court 
of  equity,  or  incident  to  any  ministerial  office 
of  the  said  court,  or  which  have  b'  en  or  sliull 
be  submitted  to  the  jurisdiction  of  the  s  iid 
court,  or  of  the  Lord  Chancellor,  by  the  special 
authority  of  any  act  of  parliament,  as  the  Lord 
Chancellor  shall  from  time  to  time  direct ;  and 
all  decrees,  orden,  and  acts  of  such  Vice  Chan- 
cellor so  made  or  done  shall  be  deemed  and 
taken  to  be  respectively,  as  the  nature  of  the 
case  shall  require,  decrees,  orders,  and  acts  of 
tbe  said  Court  of  Chancery,  or  of  such  incident 
jurisdiction  as  aforesaid,  or  under  such  special 
authority  as  aforesaid,  and  shall  have  force 
and  validitv,  and  be  executed  accordingly,  sub- 
ject nevertheless,  in  every  case,  to  be  reversed* 
discharged,  or  altered  by  the  Lord  Cliaucellor ; 
and  no  such  decree  or  order  shall  be  enrolled 
until  the  same  shall  be  signed  by  the  Lord 
('hancellor;  Provided  always,  that  no  sueii 
Vice  Chancellor  shall  have  power  or  authority 
to  discharge,  reverse,  or  alter  any  decree,  order, 
act,  matter,  or  thing  made  or  done  by  any  other 
Vice  Chancellor  to  be  appointed  under  this  act, 
not  being  a  predecessor  in  office  of  such  Vice 
Chancellor,  nor  any  decree,  order,  act,  matter, 
or  thing  made  or  done  by  any  Lord  Chancellor, 
unless  authorized  by  tlie  Lord  Chancellor  90 
to  do,  nor  any  power  or  authority  to  discharge, 
reverse,  or  alter  any  decree,  order,  act, matter, 
or  thing  made  or  done  by  the  Master  of  the 
Rolls  or  the  Vice  Chancellor  for  the  time  beiu^ 
appointed  In  pursuance  of  an  act  passed  in  the 
fifty-third  year  of  the  reign  of  his  Majesty  King 
George  the  Third,  intituled  "  An  act  to' facili- 
tate the  administration  of  justice,"  or  any 
order,  act,  matter,  or  thing  made  or  done  by 
the  Court  of  Review  in  Bankruptcy. 

23.  Vice  Chancellor  to  sit  in  absence  of  Lord 
Chancellor  or  in  a  separate  coerrr.— -And  be  it 
enacted,  that  each  or  either  of  the  Vice  Chan- 
cellors to  be  appointed  in  pursnance  of  thia 
act  shall  sit  for  the  Lor<l  Chancellor  whenever 
he  shall  reqnire  him  so  to  do,  and  shall  also, 
at  such  other  times  as  the  Lord  (Chancellor 
shall  direct,  sit  in  a  separate  court,  whether 
the  Lord  Chancellor  or  the  Master  of  the  Rolls, 
or  the  Vice  Chancellor  appointed  in  pursuance 
of  the  said  act,  shall  be  sitting  or  not,  for  which 
purpose  the  Lord  Chancellor  shall  make  such 
orders  as  to  him  shall  appear  to  be  proper  and 
convenient,  from  time  to  time  as  occasion  shall 
require. 

24.  Vice  Chancellor,  if  a  privy  councillor,  to 
be  a  member  of  the  Judicial  Committee,-^And 
be  it  enacted,  that  every  person  holding  or  who 
shall  have  held  the  office  of  Vice  Chancellor 
under  this  act  shall,  if  a  member  of  her  Ma- 
jesty's Privy  Council,  he  a  member  of  the 
Judicial  Committee  of  the  Privy  Council. 

26.  Ranh  and  precedence  nest  afier  the  Ijord 
Chief  Baron  of  the  E^vchequer, — .And  be  it 
enacted,   that    the   Vice   Chancellors  to   be 
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apppointed  in  pursuance  of  this  act  £ha11, 
during  thic  continuance  in  office  of  the  present 
Vice  Chancellor,  respectively  have  rank  and 
precedence  next  to  the  Lord  Chief  Baron  of 
her  Majesty's  Court  of  Exchequer  at  West- 
minster ;  and  that  the  Vice  Chancellor  to  be 
appointed  in  pursuance  of  the  said  act  passed 
in  the  fifty-third  year  of  the  reign  of  king 
George  the  third,  and  the  Vice  Chancellors  to 
be  appointed  in  pursuance  of  this  act,  shall 
after  the  death  of  the  present  Vice  Chancellor, 
or  his  resignation  or  removal  from  his  office 
respectively,  have  rank  and  precedence  next  to 
the  Lord  Chief  Baron  of  the  Court  of  Exche- 
quer at  Westminster,  and,  as  between  them* 
selves,  shall  have  rank  and  precedence  accor- 
ding to  seniority  of  appointment  to  their 
respective  offices. 

26.  Secretury,  usher,  and  trainbearer, — And 
be  it  enacted,  that  it  shall  be  lawful  for  her 
Maiesty,  in  and  by  such  letters  patent  as  afore- 
said, or  in  and  by  any  other  letters  patent 
under  the  Great  Seal  of  the  United  Kingdom, 
to  direct  that  each  such  Vice  Chancellor  to  be 
appointed  in  pursuance  of  this  act  shall  have 
a  secretary,  usher,  and  trainbearer,  to  be  from 
time  to  time  appointed  and  removed  by  such 
Vice  Chancellor  at  his  pleasure ;  and  that  the 
secretaries,  registrars,  and  other  officers  ap- 
pointeil  to  attend  the  Lord  Chancellor  shall 
attend  each  such  Vice  Chancellor  when  sitting 
for  the  Lord  Chancellor,  and  also  when  sitting 
in  his  separate  Court,  as  circumstances  shall 
require,  and  as  the  Lord  Chancellor  shall  order 
and  direct. 

27.  yice  Chancellor  to  hold  office  during  his 
good  behaviour,  hui  may  (te  removed. — And  be 
it  enacted,  that  each  of  the  Vice  Chancellors 
to  be  appointetl  under  this  act  shall  hold  his 
office  during  his  good  behaviour:  Provided 
always,  that  it  shall  be  lawful  for  her  Majesty  to 
remove  any  such  Vice  Chancellor  from  his  office 
upon  an  address  of  both  Houses  of  Parliament. 

28.  Fice  Chancellor  to  take  the  following 
oath, — And  be  in  enacted,  that  every  Vice 
Chancellor  to  be  appointed  in  pursuance  of 
this  act  shall,  previous  to  his  executing  any  of 
the  duties  of  his  office,  take  the  following  oath, 
which  the  Lord  Chancellor  or  the  Master  of 
the  Rolls  for  the  time  being  is  hereby  respec- 
tively authorized  and  required  to  administer : 

'  I  do  solemnly  and  sincerely 

promise  and  swear,  that  I  will  duly  and 
faithfully,  and  to  the  best  of  my  skill  and 
power,  execute  the  office  of  Vice  Chan- 
cellor. So  help  me  God.' 

29.  Lord  Chancellor,  frith  the  concurrence  of 
the  Master  of  the  Rolls  and  yice  Chancellors, 
or  any  two  of 'them,  empowered  to  make  orders, 
^c, — And  be  it  enacted,  that  from  and  after 
the  appointment  of  the  Vice  Cliancellors  un- 
der this  act  it  shall  be  lawful  for  the  Lord 
Chancellor,  with  the  advice  or  consent  of  the 
Master  of  ll»e  Rolls  and  Vice  Chancellors  for 
the  time  being,  or  any  two  of  them,  and  he  is 
hereby  authorized  and  empowered,  to  do  all 
such  acts,  and  to  make  and  issue  all  such  rules 
and  orders,  as  by  any  act  or  acts  of  parliament 
now  in  force  the.I^ord  Chancellor,  with  the 
advice  or  consent  of  the  Master  of  the  Rolls 


and  the  Vice  Chancellor  for  the  time  heiof^/ 
or  one  of  tbem>  is  empowered  to  do,  make,  or 
issue. 

30.  Lord  Chancellftr  and  the  Master  of  the 
Rolls  may  direct  causes,  Sfc.  depeniHmg  before 
the  latter  to  be  heard  f*y  the  Lord  Chancellor  w 
any  I^ice  Chancellor,  ^c, — And  be  it  enacted, 
that  it  shall  be  lawful  for  the  Lord  (ybancellor 
and  the  Master  of  the  Rolls  from  time  to  time 
to  direct  that  any  causes  or  matters  which 
shall  be  at  any  time  or  times  depending  for 
hearing  or  determination  before  the  Master  of 
the  Rolls  for  the  time  being  shall  be  beard  and 
determined  by  the  Lord  Chancellor,  or  by  oae 
of  the  Vice  Chancellors  for  the  time  bdni;, 
and  to  direct  that  any  causes  or  matters  which 
shall  be  at  any  time  or  times  depending  fur 
hearing  before  the  Lord  Chancellor  shall  be 
heard  and  determined  by  the  Master  of  the 
Rolls  for  the  time  being;  but  all  decrees  and 
orders  to  be  made  by  the  Master  of  the  Rolb 
or  by  any  Vice  Chancellor  in  parsoance  of  aach 
direction  shall  be  subject  to  be  reversed,  dis- 
charged, or  altered  by  the  Lord  Chancellor. 

3L  Power  to  fjord  Chancelior  4rc.,  to  reterte 
9fC.,  orders  of  the  Court  of  E^ekequer.^AnA 
be  it  enacted,  that  the  Lord  Chancellor,  the 
Master  of  the  Rolls,  and  the  Vice  Chaocellors 
respectively  shall,  from  and  after  the  said 
fifteenth  day  of  October  one  thousand  ei^ht 
hundred  and  forty-one,  have  such  and  the 
same  power  to  reverse,  discharge,  or  alter 
decrees  or  orders  of  the  said  Court  of  Exche- 
quer in  suits  and  matters  hereby  transferred 
to  the  said  Court  of  Chancery  as  they  would 
have  have  had  if  the  same  decrees  or  orders 
had  been  made  by  them  respectively,  or  hy 
their  respective  predecessors  in  office,  10  soits 
or  matters  depending  in  the  said  Coart  of 
Chancery:  provided  always,  that  any  decree 
or  order  of  the  Master  of  the  Rolls,  or  oae  of 
the  Vice  Chancellors,  reversing,  discbargintf, 
or  altering  any  decree  or  order  of  the  said 
Court  of  Exchequer,  shall  be  subject  to  be 
reversed,  discharged,  or  varied  by  the  Lord 
Chancellor. 

[To  be  continued.] 

NEW  ORDER  IN  CHANCERY 

ON  THE 

ABOLITION  OF  THE  EXCHEQUER. 


**  GENERAL  ORDER. 

"  Tuesday,  Oct.  12.  1841. 

"  Whereas  an  act  was  passed  in  the  fifth 
year  of  the  reign  of  her  present  Majesty, 
intituled  *  An  act  to  make  further  Provisi- 
ons for  the  Administration  of  Justice  :*— 

"  Nov,  for  giving  effect  to  certain  pro- 
visions in  the  said  act  for  transferring  to 
this  Court  all  suits  and  matters  which,  on 
the  15th  day  of  Octoher  instant  shall  be 
depending  in  her  Majesty's  Court  of 
Exchequer  as  a  Court  of  Equity,  or  under 
the  special  authority  of  any  act  or  acts  0' 
Parliament,   I  do  hereby  order,  that  every 
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pkintiif  and  defendant  in  any  suit  to  be 
transferrred  under  the  authority  of  the 
aboYe-recited  act,  shall,  on  or  before  the 
said  15th  day  of  October  instant,  name 
one  of  the  sworn  clerks  of  this  Court,  to 
conduct  and  carry  on,  and  act  in  such 
suit,  as  clerk  in  court,  according  to 
the  usual  practice  of  this  Court:  and 
in  default  thereof,  either  party  to  the 
suit  may  cause  to  be  served  upon  the  other, 
a  notice  in  writing,  requiring  the  party 
seired  to  appoint  a  clerk  in  court  within 
seven  days  after  the  day  of  service  of  such 
notice,  which  shall  be  left  at  the  dwelling- 
house  or  usual  place  of  abode  of  such  party ; 
but  if  such  dwelling-house  or  usual  place 
of  abode  cannot  be  ascertained,  and  affida- 
Tit  shall  be  made  to  that  effect,  then  service 
of  such  notice  upon  the  solicitor  who  was 
last  concerned  for  such  party  in  the  Court 
of  Exchequer  shall  be  deemed  good  service; 
and  in  case,  at  the  expiration  of  the  period 
80  to  be  mentioned  in  such  notice,  no  clerk 
in  court  shall  have  been  appointed,  accor- 
ding to  the  requisition  thereof,  then  the 
party  giving  such  notice  shall  be  at  liberty 
to  apply  to  this  Court  to  appoint  a  clerk  in 
court  for  the  party  so  making  default  as 
aforesaid,  and  such  application  may  be 
upon  motion  or  petition  without  notice ;  but 
it  shall  be  supported  by  an  affidavit  of  such 
notice  as  aforesaid  having  been  scrved>  and 
of  the  address  of  the  party  or  solicitor  served. 
And  I  do  hereby  further  order,  that  no 
proceeding  shall  be  taken  by  any  party 
in  any  suit  so  to  be  transferred  as  afore- 
said until  after  the  appointment  of  a  clerk 
in  court ;  and  that  where  such  appointment 
shall  be  made  by  this  court,  the  order  di- 
recting the  same  shall  contain  the  address 
of  the  party  so  making  default  in  such  ap- 
pointment, or  of  the  solicitor  so  represent- 
ing such  party  as  aforesaid,  in  order  that 
the  clerk  in  court  so  appointed  may  be  en- 
abled to  forward  notices  and  other  matters 
to'  such  party.  And  I  do  hereby  further 
order,  that  so  far  as  regards  the  taxation 
and  allowance  of  costs  in  any  of  the  suits 
or  matters  so  to  be  transferred  as  aforesaid, 
and  which  shall  not  by  any  order  of  this 
court  be  directed  to  be  regulated  in  that 
particular  by  the  present  practice  of  the 
Court  of  Exchequer,  such  costs  shall  be 
taxed  and  allowed  in  manner  following; 
that  is  to  say,  the  costs  previously  to  the 
^d  15th  day  of  October  instant  shall  be 
taxed  and  allowed  according  to  the  practice 
of  the  said  Court  of  Exchequer,  and  the 
costs  from  and  inclusive  of  the  said  15th 
day  of  October  shall  be  taxed  and  allowed 
according  to  the  practice  of  this  court. 

"  Lyndhurst,  Chancellor.'* 


AiMENDMENT  OF  TUB  LAW  OF 
AITORNEYS. 


TAKING  ARTICLED  CLERKS. 

Sir, 

In  the  proposed  consolidat'on  and  amend* 
ment  of  the  law  of  attorneys,  one  very  startling 
and  uncalled  for  provision  is  inserted  ;  viz. 
•*  that  no  attorney  or  solicitor  shall  be  capable 
of  taking  a  clerk  to  be  bound  by  such  contract 
(as  therein  mentioned)  unless  such  attorney 
&c.,  shall  have  been  admitted,  and  shull  have 
practised  as  an  attorney  or  solicitor  for  five 
yean  prcviouslv  to  the  date  and  execution  of 
such  contract." 

Now,  Sir,  I  take  the  liberty  of  asking 
for  the  reafon  of  such  an  enactment,  for  if 
a  satisfactorv  one  cannot  be  assifiroed,  surely 
it  is  not  a  law  in  accordance  witli  the  esta- 
blished maxim,  **  that  the  law  is  the  per- 
fection of  reason.'^  It  is,  to  say  the  least  of 
it,  an  extremely  harsh  and  arbitrary  clause, 
and  from  which,  as  far  as  1  can  judge,  no  rcul 
benefit  to  the  profession  is  to  be  gained.  It  is 
but  just  and  fair  that  in  these  days  when  there 
is  such  a  mania  for  trimming  and  pruning, 
that  those  who  have  the  framing  of  like  laws, 
should  exercise  due  consideration  for  the 
rising  members  of  the  profession,  who  ai*e 
honorably  striving  to  maintain  their  respect- 
ability. There  is  a  great  outcry  about  main- 
taining the  dignity  of  the  profession  by  honor- 
able practice,  which  I  by  no  means  condemn  ; 
but  I  ask,  how  is  this  to  be  accomplished,  if 
our  sources  are  thus,  one  after  another,  at- 
tacked ?  surely  every  man  is  worthy  of  his  hire, 
in  whatever  grade  of  life  he  may  be,  and  if 
you  will  not  reward  him  honorably,  be  is  ob- 
liged of  necessity  to  resort  to  less  scrupulous 
means.  Spss. 

[We  presume  that  the  "  reason  "  in  favor  of 
the  alteration  is  that,  until  an  attorney  has  been 
in  practice  some  years,  he  does  not  generally 
possess  business  sufficient  to  afford  an  oppor- 
tunity to  the  clerk  of  acquiring  by  actual  ex- 
perience a  due  knowledge  of  his  profession. 
A  regulation  much  more  stringent  than  the 
one  proposed,  prevails  amongst  the  proc- 
tors.— Ed.] 

RB-ADMIS8I0N8. 

There  appears  one  very  important  omission 
in  this  act,  which,  as  yet,  does  not  seem  to  have 
been  noticed.  It  is  a  well-known  fact,  that  if 
an  attomev  neglect  to  take  out  his  certificate 
for  more  than  a  year  after  his  admission,  there 
are  serious  doubts  whether  a  re  admission  is 
not  necessary,  and  the  cases  on  the  subject 
seem  very  unsatisfactory.  Now,  as  many  of 
the  attorneys  who  are  annually  admitted,  have 
no  intention  of  entering  immediately  into 
practice  on  their  own  account,  the  law.  as  it 
at  present  stands — rendering  a  re-admission 
necessary  if  a  certificate  be  not  taken  out  within 
a  year  from  the  first  admission — is  extremely 
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inconvenient,  and-  it  might  easily  be  altered  by 
a  short  enactment  introduced  into  the  statute 
in  question,  declaring  that  an  attorney  by 
neglecting  to  take  out  his  certificate  for  a  year 
after  his  admission,  should  not  be  thereby  placed 
under  the  necessity  of  being  a  second  time  ad- 
mitted before  he  could  enter  into  practice. 
An  Attorney. 

[It  will  be  observed  by  the  bill  referred  to, 

that  it  is  intended  to  repettl  the  clause  in  the 

Stamp  Act,  3/  G.  3,  c.  90,  enacting  that  every 

person  admitted  in  any  of  the  Courts  therein 

mentioned  or  referred  to,  who  shall  neglect  for 

one  whole  year  to  obtain  the  certificate  therein 

mentioned,  shall  be  incapable  of  practising, 

and  directing  that  the  admission  of  such  person 

in  any  of  the  Courts  shall  be  null  and  void. 

The  evil  complained  of  will  therefore  be  at  an 

end.    See  p.  425,  ante, — Ed.] 


SUPERIOR  COURTS. 


Vice  C^anrellor'ief  Court. 

PURCHASE  BT  A  SOLICITOR. — PRACTICE.— 
PROOF  OF  WILL. 

IFhere  a  purchase  ii  made  hy  a  solicitor  of 
property  ftetonging  to  his  deceased  client, 
the  €i»urt  mil  direct  an  inquiry  into  the 
circumstances  under  which  such  purchase 
teas  made,  \f  it  shmtld  appear  that  his 
fiduciary  character  continued  up  to  the 
time  of  the  purchase,  although  the  pro^ 
perty  in  question  may  have  been  purchased 
hy  him  at  public  auction,  and  many  years 
may  have  elapsed  since  the  completion  of 
the  purchase. 

If  a  will  under  the  old  law,  which  was  in- 
tended  to  pass  real  estate,  appears  to  have 
been  eofecuted  in  the  presence  of  three 
witnesses,  and  the  attestation  ofene  wit- 
ness is  proved,  and  it  is  also  proved  that 
inquiries  have  been  made  after  the  other 
witnesses^  but  that  they  cannot  be  found, 
the  Court  will  direct  a  reference  to  the 
Master  to  inquire  whether  the  will  was 
duly  proved. 

The  bill  in  this  case  was  filed  by  Ae  devisees 
named  in  the  will  of  a  person  named  Thomp- 
son, for  the  purpose  of  setting  aside  certain 
conveyances  of  parts  of  the  testator's  property 
which  had  been  made  to  the  defendant  many 
years  ago,  on  the  ground  of  fraud  and  im- 
proper conduct.  From  the  aUegation  in  the 
bill  it  appeared  that  the  testator  was  a  man  of 
ver^  intemperate  habits,  and  had  become  so 
enfeebled  in  body  and  mind  as  to  be  incapable 
for  several  years  prior  to  his  decease  of  con- 
ducting  any  business  requiring  thought  or 
judgment,  and  the  plaintifi's  charged  that  cer- 
tain acconnts  bad  been  improperly  made  out 
against  him  by  the  defendant,  who  acted  as  bis 
solicitor;  that  in  the  settlement  of  the  pur- 
chase  which  had  been  made  by  the  defendant 


after  the  testator's  death  of  parts  of  Us  pro* 
perty,  the  defendant  had  cuumed  and  been 
allowed  credit  for  balances  which  could  not  be 
substantiated;  and  that  such  purchase  oug^bt 
to  be  set  aside,  and  an  account  taken  of  all 
dealings  and  transactions  between  the  testator 
and  the  defendant. 

K.  Bruce  and  Thompson,  for  the  pbunCifls, 
said  it  was  clear  from  the  evidence  addoced 
on  their  behalf,  that,  exclusive  of  the  weaken- 
ing effects  produced  by  the  habits  of  intern* 
perance  described  by  the  witnesses,  the  testator 
nad  been  subject  to  apoplectic  fits,  wbtcb  must 
have  greatly  impaired  his  mental  faculties ;  bat 
even  if  the  circumstances  shewing  his  incom- 

Eetency  to  attend  to  any  matters  of  business 
ad  not  been  so  convincing,  the  defendant, 
standing  in  the  relation  in  which  he  did  to  the 
testator  as  his  solicitor  and  responsible  adviser, 
could  not  uphold  such  a  purchase  as  that  now 
questioned. 

Richards  and  Lewis,  for  the  defendant. 
urged,  in  the  first  place,  that  the  evidence 
respecting  the  testator's  incompetency  was  too 
general  to  be  relied  on ;  and,  secondly,  that  as 
the  transaction  was  bond  fide,  there  was  no 
gotjd  reason  for  its  being  impeached,  after  a 
lapse  of  so  many  years,  simply  because  the 
defendant  happened  to  have  been  the  solicitor 
of  the  testator.  In  Lord  Selsey  ▼.  Rhodes, 
2  Sim.  &  Stu.  41,  it  was  dearlj  admitted  that 
an  agent  may  contract  with  hts  principal  for 
the  purchase  of  his  emplover's  property,  if  he 
fairly  imparts  to  the  employer  all  the  know- 
ledge  which  he  himself  possesses  respecting 
such  property,  and  no  case  had  been  made  out 
against  tne  defendant  of  his  bdng  in  posses- 
sion of  superior  information  to  that  of  the 
trustees,  of  whom  he  purchased,  in  conse- 
quence of  his  having  been  solicitor  to  the 
testator.  The  property  also  had  been  sub- 
mitted to  public  competition,  and  the  defen- 
dant became  the  purchaser  at  an  auction. 

The  f^e  Chancellor  said  that  there  was 
sufficient  evidence  to  induce  the  Court  to 
direct  an  inquiry.  It  was  clear  that  the  de- 
fendant had  for  some  time  acted  as  the  legal 
adviser  of  Thompson,  and  he  also  interfered 
in  the  arrangement  of  his  affairs  after  his 
death,  so  that  his  fiduciary  character  con- 
tinued up  to  the  time  of  the  sale.  He  should, 
therefore,  refer  it  to  the  Master  to  inquire  as 
to  the  dealings  and  transactions  between  the 
defendant  and  the  testator,  and  also  as  to  the 
purchase  made  by  tlie  dtrffudant  alter  the 
testator's  death,  and  whether  anv,  and  if  any. 
what  accounts  had  been  staled  and  settled 
between  the  testator  and  the  defendant,  and 
under  what  circumstances,  with  liberty  to  the 
Master  to  state  special  circumstances.  Fur- 
ther directions  and  costs  reserved. 

[An  objection  having  been  made  to  the 
plamtiff  *s  riglit  to  a  decree  in  consequence  of 
the  will  not  being  jiroved,  his  Honour  said 
that  as  one  of  the  witnesses  on  beiialf  of  the 
plaintiff  proved  the  hand- writing  of  one  of  the 
witnesses  to  the  will,  and  it  was  also  proved 
that  inquiry  had  been  made  after  the  others, 
who  could  not  be  found,  there  were  sufficient 
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grounds  for  a  directioii  to  the  Master  to  In- 
quire whether  the  wUl  was  duly  proved,  which 
should  form  part  of  the  order.  J 

Thompson  v.  Day,  June  29th  and  30th,  1841. 

PRACTICE. — INFANTS. — NIXT  FRIEND. 

The  tcant  of  a  neat  friend  for  nn  infant 
plaintiff  U  not  a  sufficient  oifection  to  pre- 
vent the  continuance  of  proceedings  in  a 
suit,  prodded  the  defendant  is  uHling'  that 
they  sliould  be  continued^  and  there  is  an 
aduU  plaintiff  who  is  equally  interested 
leith  the  infant. 

In  this  case  a  decree  had  been  made  for 
takioflr  the  usual  accounts  of  a  testator's  estate 
and  for  an  enquiry  as  to  his  next  of  kin.  The 
plaintiffs  were  the  two  nephews  of  the  testator, 
and  it  being  supposed  thny  were  both  of  a^e 
the  bill  was  filed  in  their  names,  without  the 
addition  of  a  next  friend.  It  appeared,  how- 
ever, by  the  Master's  report,  that  one  of  the 
plaiDtiffs  would  not  be  of  age  for  about  nine 
months,  and  the  cause  now  coming  on  for 
further  directions, 

jRandall,  for  the  defendant,  the  executrix, 
•stated  that  although  his  client  did  not  wish  to 
offer  any  opposition  to  the  order  being  made, 
still  he  was  doubtful  whether  she  might  not 
be  called  on  to  account  over  agidn,  and  he, 
therefore,  deemed  it  bis  duty  to  submit  to  the 
Court  whether  any  order  could  be  made  as  the 
suit  was  at  present  constituted,  but 

The  f^ice  Chancellor,  after  consulting  with 
the  registrar,  said,  that  as  the  other  plaintiff 
was  aauh  and  equally  interested  with  the  in- 
fant, he  did  not  c(  nsider  the  objection  of  suf- 
cient  importance  to  stop  the  progress  of  the 
suit. 

M*Enerney  v.  Penn,  August  6th,  I84L 


(durrn'sr  jBeucb  practice  Court 

ATTOHNBT  OFF  THB  ROLL,  SUING  BT  AOKNT.— 
REFCNniNO  COSTS. 

^n  attorney  being  off  the  roll,  having  omitted 
to  take  out  his  certificate,  empli^eian  agent 
in  town  to  sue  out  a  writ  of  summons.  The 
action  being  settled,  costs  in  the  suit  were 
paid  to  the  agent,  under  a  judgi^s  order 
made  by  consent:  Held,  that  under  such 
circumstances,  neither  the  attorney  nor  the 
agent  could  be  compelled  to  rtfund  those 
costs. 

This  was  an  application  made  en  behalf  of 
the  defendants  in  the  action,  who  sought  to 
procure  a  sum  of  4/.  4s.  \Qd.,  which  they  had 
paid  as  costs  of  suit  to  the  u^ent  of  the  attor- 
ney of  the  plaintiff,  to  be  refunded.  The  writ 
of  summons  was  indorsed  as  having  been  issued 
by  Charles  Lever,  as  agent  for  one  Heslop,  of 
Haverfordwest.  The  action  was  settled,  and 
the  sum  of  4/.  4f.  \Qd,  was  paid  to  Lever,  the 
agent,  pursuant  to  a  judge's  order,  which  was 
made  by  consent  of  both  parties.  It  was  now 
discovered  that  Mr.  Heslop  had  not  taken  out 
his  certificate  since  the  year  1838. 


The  application  ^vas  resisted  on  the  part  of 
Mr.  Heslop,  and  Mr.  Lever;  and  it  ^vas  con- 
tended that  the  payment  bad  been  voluntarily 
made,  pursuant  to  a  consent  given  before  a 
^udge.  The  case  was  unlike  that  of  proceed- 
mgs  being  taken  by  an  attorney,  who  was  off 
the  rolls,  for  costf .  Readers.  Bloom,  3  Bing.  9 ; 
10  Moore,  261,  ii.  C.  But  furthermore  the 
payment  had  been  made,  not  to  an  uncertifi- 
cated attorney,  bat  to  his  agent,  who  was  pro- 
perly qualified  to  practise.  Goodner  v.  Coner, 
3  Dowl.  P.  C.  424  :  Jervis  v.  Deu^s,  4  D.  P.  C. 
764 ;  Jones  v.  Jones,  5  D.  P.  C.  474. 

In  support  of  the  rule  it  was  urged,  that  the 
cases  cited  referred  to  the  2  Geo.  2,  c.  23 ;  but 
that  the  present  application  was  founded  upon 
the  37  Geo.  3,  c.  90,  s.  30,  bv  which  it  was 
provided  that  if  any  person  snail,  in  his  own 
name,  or  in  the  name  of  any  other  person,  sue 
out  any  writ  or  process,  &c.,  or  shall  act  in 
Court  as  an  attorney,  without  having  first  ob- 
tained and  entered  his  certificate  as  directed, 
&c.,  he  shall  forfeit  50/.,  and  be  incapable  of 
maintaining  any  action  for  fees  for  prosecuting 
or  defending  suits,  &c.,  without  such  certificate 
as  aforesaid*  It  was  quite  clear  that,  according 
to  the  statute,  Mr.  Heslop  was  incapable  of 
recovering  his  costs  by  action,  and  the  facts  of 
their  having  been  already  paid,  and  of  their 
having  been  received  by  an  agent  who  was  a 
certificated  attorney,  made  no  difference  in  the 
case.  Slack,  qui  tarn,  v.  mikins,  2  Cr.  &  M.  23; 
Patterson  v.  Powell,  9  Bing.  620 ;  fFilton  ▼. 
Chambers,  2  N.  &  P.  392 ;  S.  C.  7  Ad.  &  £1. 
524,  was  strongly  in  point.  There  the  Court 
of  Queen's  Bench  ordered  certain  securities 
which  had  been  obtained  by  an  attorney  who 
was  not  regularly  on  the  roU,  from  his  client 
for  business  done  as  an  attorney,  to  be  given 
up ;  and  Lord  Denman  said,  ^  We  think  that 
whatever  is  obtained  through  Che  medium  of 
an  illegal  practice,  is  itself  illegal."  The  costs 
in  the  present  case  must  be  taken  to  have  been 
paid  to  Heslop  himself,  and  as  he  was  off  the 
roll,  they  must  be  taken  to  have  been  ob- 
taioed  by  illegal  practice  within  the  meaning 
of  the  case  cited,  and  they  ought,  therefore,  to 
be  refunded.  Cur.  adv.  vult, 

fFightman,  J. — I  have  considered  this  case, 
and  I  think  the  rule  most  be  discharged,  as  no 
case  has  gone  so  far  as  to  determine  that  costs 
which  have  been  actually  paid  to  an  attorney 
who  is  off  the  roll  can  be  recovered  by  action. 
The  case  of  fFilton  v.  Chambers  has  gone 
the  farthest;  but  that  only  decides  that  an 
attorney,  under  such  circumstances  as  there 
existed,  could  not  avail  luinself  of  a  security 

fiven  for  work  done  while  he  was  off  the  roll, 
t  is  unnecessary  to  consider  the  case  in  any 
other  liKht,  as  no  case  has  gone  the  length  of 
saying  that  costs  actually  paid  can  be  recovered 
back. 

T.  Hill  in  snpport  of  the  motion :  Addison, 
contrb. 

Rule  discharged  without  costs. — Nash  v. 
Goode  and  Parry,  T.  T.  1141.    Q.  B.  P.  C. 
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Superior  Courts :  Queen*8  Bench  Practice  Court. 


EJECTMENT. — ttULE  OF  COURT  FOR  DELIVER- 
ING UP  PREAlIbES. — ATTACHMENT.— PAR- 
TIES TO  SUIT. 

^  rule  of  Court  had  been  obtuined  in  an  ac- 

tion  of  ejectment  requiring  certain  premises 

to  be  given  up,  without  mentioning  hy  whom. 

The  tenant  in  possession  being  no  party  to 

the  suit :  Held,  that  he  was  guilty  of  no 

contempt  in  refusing  to  give  up  possession, 

and  that  an  attachment,  therefore,  could 

not  issue  against  him :   Held  also,  that  as 

he  was  a  stranger  to  the  suit,  a  rule  could 

hot  be  f^ranled  requiring  him  to  give  up 

possession. 

This  was  an  action  of  ejectment,  in  which  a 

Judge's  order,  which  had  been  made  a  rule  of 

Court  had  been  granted,  requiring  the  delivery 

up  of  possession  of  the  premises  in  dispute. 

The  tenant  in  possession,  named  Lovell,  was 

no  party  to  the  suit,  and  his  name  was  not 

mentioned  in  the  rule,  which  was  in  general 

terms,  and  did  not  specify  any  person  as  the 

one  by  whom  possession  was  to  be  given  up. 

Possession  had  been  demanded  of  Lovell,  but 

he  had  refused  to  obey  the  rule  ;  whereupon 

Butt,  on  behalf  of  the  defendant,  moved  for 
an  attachment. 

Petersdorjf  shewed  cause.  Lovell  was  a 
stranger  to  the  suit,  and  could  not  be  said  to 
be  in  contempt  for  disobedience  to  an  order 
with  which  he  had  nothing  to  do. 

fFlgktman,  J. — ^IMie  order  is  made  in  a 
cause  to  which  Lovell  is  no  party,  and  no 
attachment  can  be  granted  against  him.  Fresh 
proceedings  may  be  instituted,  but  this  rule 
must  be  discharged  without  costs. 

Butt  subsequently  moved  for  a  rule,  calling 
upon  Lovell  to  shew  cause  why  he  should  not 
give  up  possession  of  the  premises.  He  made 
no  claim  of  title  to  them,  and  there  was  nothing 
to  shew  that  he  had  any  object  in  resisting  the 
application. 

SeH,  per  Wightman,  J. — He  is  no  party  to 
the  suit,  and  no  such  order  can  be  effective 
as  against  him,  however  Lewis  may  be  charged 
by  it.    I  cannot  grant  this  rule. 

Rule  refused.— i9o^,  d.  I^wis  v.  Ellis,  T.  T. 
1841.    Q.  B.P.  C. 

WARRANT  OF  ATTORNEY. — APPROPRIATION. — 
BANKRUPT. — ASSIGNEES. — DBFEAZANCE.*- 
1  &2VIC.C.110,  S.  8. 

fFhere  a  party  gives  a  warrant  of  attorney 
irhich  IS  void,  and  which  is  therefore  tiable 
to  be  set  aside,  and  afterwards  becomes 
bankrupt,  it  is  competent  for  the  assignees 
to  apply  for  the  purpose  of  setting  aside 
the  warrant. 
In  this  case,  the  defendant,  a  trader,  had 
given  a  warrant  of  attorney,  to  secure  the  re- 
payment of  certain  specific  advances  of  money 
made  by  the  plaintifit     It  was  so  stated  in  the 
defeazance.      The   defendant  afterwards  be- 
came bankrupt.    Before  the  act  of  bankruptcy 
was  committed,  the  pluutiff  signed  judj$ment 
on  the  warrant  of  attorney,  and  levied  on  the 
goods  of  the  defendant,  pursuant  to  the  judg- 
ment.   An  application  was  made  to  set  aside 


this  execution  and  Uie  warrant  of  a'tomey, 
on  the  ground  that  it  had  been  satisfied  so 
far  as  the  advances  specifically  made,  and  that 
the  plaintiff  had  sought  to  enforce  it  io  respect 
of  sums  subsequently  advanced,  and  which 
was  not  contemplated  by  the  warrant  at  the 
time  of  its  execution.  1  he  rule  was  obtained 
by  the  assignees. 

Cowling  appeared  to  shew  cause  afrainst  this 
rule,  and  contended  that  the  assignees  bad  no 
locus  standi  in  Court.  They  could  have  no 
greater  right  than  the  bankrupt  had,  and  it 
was  quite  certain  the  bankrupt  himself  could 
not  succeed  in  such  an  application. 

Murtin,  in  support  of  the  rule,  contended 
that  the  assignees  had  such  a  right,  as  they 
were  entitled  to  all  the  estate  of  the  bankrupt. 
The  warrant  being  given  for  a  specific  advance, 
it  could  only  be  rendered  available  in  respect 
of  such  advance,  and  not  in  respect  of  subse- 
quent advances. 

Cur.  adv,  vult. 
Coleridge,  J.—  This  was  a  rule  moved  at  the 
instance  of  the  assignees  of  the  defendant,  a 
bankrupt,  for  the  purpose  of  setting  a;side  the 
judgment  signed  on  a  warrant  of  attorney 
given  by  the  bankrupt.     The  ground  for  the 
motion  was,  that  the  debt  secured  by  tbe  war- 
rant had  been  satisfied  befure  the  signing  of 
the  judgment.    This  was  denied  by  tbe  plain- 
tiff, and  he  farther  insisted,  that  at  all  eveots 
the  assignees  could  not,  under  the   circum- 
stances, make  the  application.     This  latter 
point  appears  to  me  to  present  no  difficulty. 
Taylor  V.  Nichols,^  and    Chipp  v.   Harris,^ 
which  were  cited  in  support  of  the  objecdon, 
have  really  no  bearing  on  it.    In  the  first,  Mr. 
Baron  Parke  only  said  that  the  bankrupt  him- 
self might  make  the  motion ;  in  tlie  latter,  the 
person  moving  was  treated  merely  as  a  third 
party,  having  no  interest;  and  t£e  case  was 
decided  on  another  objectiin.    It  cannot  be 
doubted  that  the  assignees  of  a  bankrupt, 
whose  goods  have  been  seized  under  an  exe- 
cution alleged  to  be  fraudulent,  have  a  suffi- 
cient interest  on  behalf  of  creditors  generally 
to  apply  for  the  Court's  interference  to  set  it 
aside.     In  Harrod  v.  Benton,^  the  Court  held 
that  a  single  judgment  creditor  might  apply, 
and  that  involves  the  present  point  so  far  as  it 
turns  upon  the  question  of  interest.     It  was 
said  that  the  assignees  could  not  interfere  in 
this  case,  because  the  bankrupt  himself  could 
not  have  sued  for  the  proceeos  of  the  execu- 
tion, without  being  met  by  a  plea  of  set-off. 
It  must  not  be  taken  as  universally  true,  that 
the  remedies  of  the  bankrupt,  and  of  his  assig- 
nees, are  exactly  co-exteusive ;  manv  familiar 
cases  will  occur  to  every  one,  where,  the 
transaction  being  in  effect  a  fraud  on  the  ge- 
neral body  of  creditors,  the  assignees  are  not 
bound,  although  the  bankrupt  might  be ;  bot 
this  is  not  a  case  in  which  the  test  su|^gested 
at  all  applies.    Here  there  is  no  waiver  of 
the  alleged  wrong;   no  affirmance  of  the  act 
done ;  nothing  which  lets  in  the  consideration 


»  6  M.  &  W.  92. 
h  6  M.  &  \V.  430. 
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of  mutual  credit  orsetoflf;  but  the  assignees 
allege  that  the  plaintiflr  has  wrongfully  availed 
hioiself  of  a  satisfied  security  to  give  himself  a 
preference  over  a  general  body  of  creditors, 
in  respect  of  a  debt  which  ought  to  have  been 

?roTed  and  paid  rateably  only  under  the  liat. 
cannot  doubt  that  if  the  facts  clearly  make 
out  that  allegation,  the  Court  ought  to  give 
them  the  relief  they  pray  for. 

This,  therefore,  brings  me  to  the  substantial 
question,  as  to  which  the  dates  and  a  few  facts 
are  material.     The  plaintiff  was  the  holder  of 
shares  in  a  joint-stock  bank,  and  on  the  30th 
June  had  a  balance  there  of  nearly  300/.    On 
that  da^,  he  agreed  to  lend  the  defendant  300/., 
for  which  he  was  to  have  the  security  of  de- 
fendant's acceptance  at  three  months,  and  a 
,  warrant  of  attorney.    On  that  day,  accord- 
ingly, the  bill  was  drawn,  and  plain  tiff*  gave 
defendant  a  cheque  on  the  bank  for  300/. 
This,  however,  was  not  presented,  and  instead 
of  the  money  being  procured  in  that  way,  the 
plaintiff,  on  the  1st  July,  indorsed  and  dis- 
connted  the  bill  at  the  bank,  and  handed  over 
the  proceedf,  minus  the  discount,  to  the  de- 
fendant.   The  warrant  of  attorney  was  to  be 
prepared  at  the  defendant's  expense,  and  the 
plaintiff  entrusted  him  with  its  preparation. 
The  plaintiff  swears  that  it  was  understood 
that  it  was  to  be  a  security  for  money  advanced 
from  time  to  time :  the  defendant  makes  no 
affidavit ;  but  in  point  of  fact  the  warrant  of 
attorney,  which  was  not  given  till  the  25th 
of  September,  1840,  is  expressly  limited  to 
secure  the  sum  of  300/.  lent  on  the  30th  June, 
with  interest.    The  defeazance  is  very  short 
and  simple:  the  plaintiff  had  a  full  oppor- 
tunity of  objecting,  if  it  was  made  in  any  other 
form  than  had  been  agreed  on,  which  he  never 
did ;  but,  on  receiving  it,  took  the  necessary 
step,  by  filing,  to  make  it  a  valid  security. 
On  the  2d  October,  the  day  before  the  matu- 
rity of  the  outstanding  bill,  the  plaintiff  ad- 
vanced to  the  defendant  1(K)/.,  which,  with 
200/.  of  his  own  money,  the  defendant  paid 
into  the  bank  on  that  day,  for  the  purpose  of 
retiring  the  bill.    On  the  15th  October,  the 
plaintiff  lent  the  defendant  200/.  more.    On 
the  20th  January,  the  plaintiff  signed  judg- 
ment on  the  warrant  of  attorney,  and  levied 
execution  on  the  20th  February ;  but  in  the 
interval  he  had  executed  a  composition  deed, 
under  which  he  agreed  absolutely  to  accept 
payment  of  8#.  in  the  pound  in  satisfaction  of 
all  monies  due  to  him  from  the  defendant,  the 
payment  to  be  made  by  instalments,  none  of 
which  would  fall  due  before  the  date  of  the 
execution,  or  of  the  fiat,  and  which  deed  con- 
tained no  proviso  that  it  should  be  void  in  case 
the  other  creditors  did  not  come  in.    The  fiat 
issued  on  the  dOth  March. 

It  is  contended  on  the  part  of  the  a£signees, 
first,  that  the  300/.  lent  on  the  30th  June  was 
satisfied  by  the  discount  of  the  defendant's 
acceptance  on  the  1st  July.  No  loan  was  in 
fact  made  until  the  bill  had  been  discounted, 
and  although  that  bill  was  accepted  by  the  de- 
fendant, yet  the  substance  of  the  transaction 
undoubtedly  was.  that  the  plaintiff  should  pro- 


cure the  money  by  discounting  at  his  own 
bankers,  and  wHere  his  own  credit  must  have 
been  mainly  looked  to,  the  bill  on  which  both 
he  and  the  defendant  would  be  liable,  and 
having  procured  it,  should  lend  it  to  the  de- 
fendant. The  assignees  next  contended  that 
the  loan,  at  all  events,  was  naid  by  retiring 
the  bill  at  maturity  by  the  defendant ;  and  so 
far  as  that  was  done  without  advance  by  the 
plaintiff,  I  think  they  contend  rightlv.  If  the 
defendant,  with  his  own  money,  or  with  money 
procured  elsewhere  than  from  the  plaintiff, 
had  taken  up  the  bill,  the  whole  transaction  of 
the  30th  June  would  have  been  closed,  and  if 
the  warrant  of  attorney  was  limited  to  secure 
the  plaintiff  as  to  that  transaction,  the  de- 
fendant might  immediately  have  insisted  on 
the  instrument  being  given  up  to  be  can- 
celled. On  the  other  hand,  if  the  plaintiff  had 
taken  up  the  bill,  or  what  would  have  been 
the  same,  supplied  the  defendant  with  the 
money  for  the  purpose,  it  never  could  have 
been  said  that  the  advance  of  the  300/.  on  the 
Ist  July  had  been  repaid.  Unless,  therefore, 
the  conclusion  to  be  drawn  from  what  appears 
on  the  face  of  the  defeazance  can  be  varied  by 
the  understanding  sworn  to  by  the  plaintiff, 
this  rule  ought  to  be  made  absolute  to  the 
extent  of  paying  over  to  the  assignees  the 
whole  of  the  proceeds  of  the  levy,  beyond  the 
sum  of  100/.  advanced  by  the  plaintiff  on  the 
2d  October ;  for  a  person  having  the  security 
of  a  judgment  for  a  satisfied  debt,  cannot,  as 
against  tiiird  persons,  avail  himself  of  it  for  the 
purpose. of  protecting  another  unsecured  de- 
mand. To  the  extent  of  100/.,  the  execution, 
however,  would  be  pn|per,  because  the  plain- 
tiff  having  contributea  that  towards  the  retir- 
ing the  bill,  the  30<)/.  was  to  that  extent  un- 
paid. •  And  I  think  it  would  be  full  of  danger 
to  allow  the  operation  of  the  warrant  of  attor- 
ney to  be  extended  beyond  the  idain  and 
specific,  terms  of  the  defeazance.  The  deed 
of  composition  appears  to  me  to  stand  upon  a 
different  footing ;  the  precise  language  of  the 
instrument  has  not  been  brought  before  me ; 
but  I  may  presume  that  no  change  in  it  provides 
for  the  vacating  of  the  warrant  of  attorney, 
and  as  that  remained  in  force,  and  the  assig- 
nees  must  insist  that  the  deed  itself  has  become 
entirely  inoperative  for  all  the  purposes  con- 
templated by  it  by  the  force  of  the  fiat,  they 
cannot  be  assisted  in  attempting  to  set  it  np 
merely  for  the  purpose  of  preventing  the  plain- 
tiff from  acting  on  the  warrant  of  attorney. 

The  sheriff  was  served  with  this  rule,  and 
looking  at  its  language,  I  think  he  was  justi- 
fied in  appearing ;  he  ought,  therefore,  to  have 
his  costs  of  shewing  cause  out  of  the  fund,  as 
well  aa  his  poundage  and  expenses  on  the  levy 
to  the  extent  of  100/. 

The  rule  will  be  absolute  in  part,  as  1  have 
stated  above,  but  under  the  circumstances, 
without  costs,  as  between  the  plaintiff  and  the 
assignees. 

Rule  absolute.— fi«?//  v.  Tidd,  T.  T.  1841. 
Q.  B.  P.  C. 
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Chancery  and  Common  Law  Sittings,— The  Editor* 8  Letter  Box. 


CHANCEUy  SITTINGS. 
In  and  after  AfieAaelmas  Term,  184 1 


AT  WESTMINSTER. 


Tuesday  ..  Nov, 

Wednesday  .... 

Thursday 

Friday 

Saturday 

Monday  

Tuesday  , 

Wednesday .... 

Tliursday 

Friday 

Satuniay 

Monday 

Tuesday 

We<li»e6day .... 

Thursday 

Friday .., 

Saturday 

Monday 

Tuesday 

Wedsesday.. .. 

Thursday 


4, 

5 

6 

8 

9 

10 

II 


Appeal  Motions. 

Petitions. 

Cause,  Tulloch  y.  Hartley 

and 
^Appeals  and  Causes. 


Appeal  Motions  and  Do. 


12-^ 
13 

15  I 

16  f 
I7J 


Appeals  and  Causes. 


Appeal  Motions  and  Po. 


} 


Appeals  amd  Causes. 


Appeal  Motions  and  Do. 


COMMON  LAW  SITTINGS, 

In  and({fter  Mkhaelmas  Term,  1841. 


€ivLttix'i  Srnc^. 
In  Term. 


MIDDLESEX. 

Wednesday. . .  .Nov.  3 

Saturday 6 

Tuesday 23 


IfONDOV. 


18rf«re  tfK  f^Cce  C^ancellar. 

AT  WESTMINSTER. 


Tuesday  ..Nov. 
Wedae;iday.. . . . 


Thursday  ^ 


Friday 

Saturday . . . 
Monday  . . . 
Tuesday  . .  • 
Wednesday . 
Thursday .  . 


2  Motions. 

3  Petition  Day. 

{Pleas,  Demurrers, Exoep- 
tions.  Causes,  and  Fur- 
ihxx  Directions. 
g  r  Unopposed  Petitions,  Short 


Wednesday 24 

J/ier  Term, 

Friday 26  I  Saturday 27 

I     (To  adjourn  only). 

The  Court  will  Sit  9%  Eleven  o'Clodi  ia 
Term,  in  Middlesex;  at  Twelve  in  I^oadoa; 
and  in  hoth  at  Half-past  Nine  after  Term. 

Lonj:  Causes  will  he  postponed  from  tlie  34 
and  6th  of  November  to  the  26th ;   and  all  . 
other  Causes  on  the  Lists  for  the  dd  and  fith  of 
November,  will  be  taken  from  day  to  day  until 
they  are  tried. 

Undefended  Canses  only  will  betaken  on 
the  2od  of  November. 

Short  Defended  as  well  as  Undefended 
Causes  entered  for  the  Silting  on  the  24th  of 
November,  will  be  tried  on  chat  day.  if  the 
plaintiffs  wish  it,  unless  there  be  n  sattcfactory 
affidavit  of  merits. 

Causes  slandiojf  over  wHb  Judj^aent  of  the 
Term  jn  Middlesex,  will  he  taken  on  the  26cli 
of  November.       

Common  pIoll^ 
In  Term. 


LOMDOHr. 

Friday Nov.  12 

Friday   19 


^1  Pleas,  D 
J  y  tions, 
J  J     Iher  I 


Demurrers,  Excep- ; 
Causes,  and  For- 
Directions. 


Friday 


Saturday . . . 
Monday  . . . 
Tuesday  ... 
Wednesday, 

Thursday... 


Causes,  and  Ditto 

6 

8 

9 

10 

11     Motions. 

{Unopposed  Petitions  and 
Short  Causes  previous 
to  general  Paper. 

13^ 

'  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther  Directions. 


1?; 


Friday 


Saturday . . . 
Monday  . . . 
Tuesday  ... 
Wednesday . 

Thursday .  . 


.  18    Motions. 

r  Unopposed  Pefifwns  and 
.  I9<      Short   Causes  previous 
L     to  General  Paper. 

22    Pleas,  Demurrers,  Excep- 
'  23  \-    tions^Causes,  and  Fur- 

,2A 


MIDDLESEX. 

Wednesday ..  Nov.  10 

Tuesday...., 16 

After  Term. 
Friday Nov.  26  |  Saturday Nov.  27 

The  Court  will  sit  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  iu  Term,  and  at 
half-past  nine  precisely  on  each  of  the  days 
after  Term. 

The  Causes  tn  the  List  for  each  of  the  aliove 
sittings  days  in  Term,  if  not  disposed  of  on 
those  dayp,  will  be  tried  by  adjournment  on 
the  days  following  each  of  such  sitting  days. 

On  Saturday  the  27th  November,  in  Lon> 
don,  no  Causes  will  be  tried,  but  the  Court 
will  adjourn  to  a  future  day. 


ther  Directions. 


,  25    Motions. 


IHB  EDITOR'S  LETTER  BOX. 

We  do  not  observe  that  A.  P.  has  added 
any  ihin^  new  to  his  former  letter  in  support 
of  the  Annual  Certificate  Duty,  or  impugned 
the  fiscts  stated  by  his  opponents. 

The  letters  of  "An  Attorney  ;"  U. ;  P.  A. : 
"A  Constant  Reader;"  and  "  A  Subscriber;*' 
have  been  received. 

A  correspondent  at  Chesterfield  is  informed 
that  it  will  probably  be  late  in  the  next  sescioo 
before  the  Bill  for  consolida(in|(  the  Law  of 
Attorneys  can  pass.  The  clause  he  refers  to 
seems  a  proper  one. 

The  objection  of  a  correspondent  shall  be 
considered,  but  he  should  allow  for  diversity 
of  taste,  and  we  should  like  to  be  satisfied 
that  he  is  really  a  friend  to  the  work. 
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SATURDAY,  OCTOBER  23,  1841. 


—  "  Qaod  magU  ad  N08 

Pertinet,  et  nescire  malum  est,  agitamus. 


HORAT, 


SETTLEMENTS  IN  DEROGATION  OF 
MARITAL  RIGHTS. 

After  a  treaty  of  marriage  has  been  com- 
mencedy  the  intended  wife  cannot  make  any 
disposition  for  her  own  benefit  of  her  pro- 
perty, whether  real  or  personal,  without 
the  consent  of  the  husband,  which  will  be 
binding  on  him ;  and  the  making  the  set- 
tlement at  this  time  will  be  in  itself  indi- 
cative of  fraud,"  although  other  circum- 
stances evidencing  ^ud  are  generally 
shewn,  as  a  declaration  by  the  intended 
wife  that  the  husband  shall  enjoy  the  pro- 
perty.* But  if  the  settlement  be  made  be- 
fore the  commencement  of  the  treaty  of 
marriage,  if  it  be  made  for  a  meritorious 
object,  as  to  provide  for  the  wife's  children 
by  a  former  marriage,  although  it  is  not  men- 
tioned to  the  husband,  it  will  be  good 
against  him.^  So  also  the  payment  of  a 
debt,  or  the  dealing  with  a  trifling  part  of 
her  property  by  the  intended  wife^  although 
on  the  eve  of  marriage,  as  the  giving  a 
bond,  even  with  a  direction  to  conceal  it,^ 
or  the  release  of  a  small  legacy,®  will  not  be 
fraudulent. 

If  the  settlement  be  made  by  the  wife  for 
her  separate  use,  in  contemplation  of  a 
marriage  which  never  takes  place,  and  she 
then  marry  another  husband,  the  settle- 
ment will  not  be  void,  as  it  was  not  intended 
to  deceive  him  J    But  if  it  be  intended  to 

»  HintardY.  Hooker,  2  Cba.  Rep.  81  ;  1  Eq. 
Oas.  Ab.  59;  Countess  o/Sirathmore  v.  Bowes, 
2  Cox.  28 ;  1  Ves.  jun.  28 ;  2  B.  C.  C.  345 ; 
6  B.  P.  C.  427 ;  Baliv.  Montgomery,  2  Yes.  jun. 
194. 

'>  Cariion  v.  Eari  of  Dorset,  2  Vern.  17 ; 
2  Cox,  33 ;  Draper* s  case,  Freem.  29 ;  King" 
V.  Cotton,  2  P.  Wms.  359,  674. 

c  King,  V.  Cotton,  wW.  sup, ;  Countess  of 
Strathmore  v.  Bowes,  ubi.  sup. ;  contrb,  Poulson 
V.  fFeUington,  2  P.  Wms.  633. 

<»  Blanchet  v.  Foster,  2  Ves.  sen.  264. 

«  Thomas  y,  fFiltiame,  More,  177. 

'  LaHy  Strathmore  v.  Bowes,  ubi.  sup. ;  but 
see  1  Russ.  495.    Aud  see  \yhat  Lord  Langdule 
says  of  this  case,  2  Beav.  531. 
VOL.  XXII.— NO.  682. 


deceive  her  intended  husband,  the  greater 
or  less  interval  between  the  date  of  the 
instrument  will  not  alter  the  principle  of 
its  invalidity.'  If  a  woman,  having  a  set- 
tlement made  on  her  to  her  separate  use  by 
her  first  husband,  conceal  this  fact  from 
her  second  husband  on  the  treaty  for  the 
marriage,  the  settlement,  it  has  been  held, 
will  be  void  as  against  him  :^  and  it  is  quite 
clear  that  if  a  woman  immediately  before 
her  marriage,  without  the  knowledge  of  her 
intended  husband,  agree  to  pay  a  sum  of 
money  to  a  person  to  whom  she  does  not 
owe  it,  such  an  agreement  will  be  fraudu- 
lent as  respects  the  intended  husband.* 

It  is  usual  to  make  the  husband  party  to 
any  deed  of  settlement  made  on  marriage, 
to  shew  his  consent  thereto;  but  this  is 
not  strictly  necessary,  as  his  concurrence 
and  notice  of  the  deed  may  be  proved  in 
any  other  way.^ 

It  has  been  thought  that  a  settlement 
made  in  favour  of  children  by  a  former 
marriage,  would,  in  all  cases,  be  good,  al- 
though concealed  from  the  husband.'  But 
the  reverse  has  been  laid  down  in  a  recent 
case."  Speaking  of  a  settlement  of  this 
nature.  Lord  Longdate,  M.  R.,  said,  ''In 
the  execution  of  tins  settlement,  so  far  as  it 
made  provision  for  her  children,  she  was 
performing  a  moral  duty.  In  the  circum- 
stances in  which  she  was  placed,  it  waa 
clearly  her  duty,  before  she  placed  herself 
and  her  property  in  the  power  of  her  second 
husband,  to  secure  a  provision  for  her 
children  by  her  first  husband,  from  whom 
her  property  was  derived ;  but  in  perform- 

ff  Goddard  ?.  Snow,  1  Russ.  485. 

^  Edwards  v.  Dennington,  cit.  2  Vern.  17  $ 
and  see  1  Yes.  jun.  26. 

>  Lance  v.  Korman,  2  Chan.  Rep.  79 ;  King 
?-  Cotton,  2  P.  Wms.  360. 

^  Draper's  case,  2  Freem.  29;  Blithers  ease, 
ib.  97. 

»  Blithe's  case,  Freem.  92 ;  Hunt  v,  Mathews* 
1  Vern.  408;  and  see  King  v.  Cotton,  2  P^ 
Wms.  358,  674. 

m  England  v.  Downs,  2  Beav.  523. 
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ng  a  duty  towards  her  children,  she  had 
no  right  to  act  fraudulently  tovBrds  her 
second  husband." 

Lord  Langdale  also  held,   in  the  flame 
case,  that  mere  concealment  is  sufficient, 
under  certain  circumstances,  to  ayoid  a  set- 
tlement of  this  nature.     "  The  equity  which 
arises  in  cases  of  this  nature,  depends  upon 
the  pecuhar  circumstances  of  each  case,  as 
bearing  upon  the  question,  whether  the  facts 
proved  do  or  do  not  amount  to  sufficient 
eyidence  of  fraud  practised  on  the  husband. 
It  is  not  doubted  that  proof  of  direct  mis- 
representations, or  of  wilful  concealment 
with  intent  to  deceive  the  husband,  would 
entitle  him  to  relief;  but  it  is  said  that 
mere  concealment  is  not,  in  such  a  case, 
any  evidence  of  fraud,  and  that  if  a  man, 
without  making  any  inquiry  as  to  a  woman's 
^airs  and  property,  thinks  fit  to  marry 
her,  he  must  take  her  and  her  nroperty  as 
he  finds  them,  and  has  no  right  to  com- 
plain, if,  in  the  absence  of  any  care  on  his 
part,  she  has  taken  care  of  herdelf  and  her 
children,   without  his   knowledge.      This 
proposition,  however,  cannot  be  admitted 
as  stated ;   and  clearly  a  woman,  in  such 
circumstances,  can  only  reconcile  all  her 
moral  duties  by  making  a  proper  settle- 
ment on  herself  and  her  children,  with  the 
knowledge  of  her  intended  husband.     If 
both  the  property  and  the  mode  of  its  con- 
veyance, pending  the  marriage  treaty,  were 
concealed  from  the  intended  husband,  as 
was  the  case  in  Goddard  v.  Snow,  there  is 
still  a  fraud  practised  on  the  husband.  The 
non-acquisition  of  property,  of  which  he 
had  no  notice,  is  no  cusappointment,  but 
still  his  legied  right  to  property  actually  ex- 
isting is  defeated,  and  the  vesting  and  con- 
tinuance of  a  separate  power  in  his  wife 
over  property  which  ought  to  have  been 
his,   and  which  is  without   his   consent, 
made  independent  of  his  controul,  is  a  sur- 
prise upon  him,  and  might,  if  previously 
known,  have  induced  him  to  abstain  from 
the  marriage.     Nevertheless,  cases  have  oc- 
curred in  which  concealment,  or  rather  the 
non-existence  of  communication    to    the 
husband,  has  not  been  held  fraudulent ; 
and  whether  fraud  is  made  out,  must  de- 
pend on  the  circumstances  of  each  case, — 
as  an  unmarried  woman  has  a  right  to  dis- 
pose of  her  property  as  she  pleases,  and  as 
a  conveyance  made  immediately  before  her 
marriage  is  primd  facie  good,  it  is  to  be  im- 
peached only  by  the  proof  of  fraud."^ 

But  where  the  husband,  after  the  mar- 
riage, having  a  knowledge  of  the  settlement, 
takes  no  step  to  set  it  aside,  but  acts  under 
'♦,  it  win  not  afterwards  be  disturbed,  as  in 
'  case  to  which  we  have  just  alluded. 


''  Mrs.  Broad  died  on  the  14th  of  March, 
1633,  and  this  Inli  was  filed  on  the  29th  of 
January,  1836.  The  defendant,  Mr.  Broad,, 
notwithstanding  hia  present  allegation  of 
fraud,  has  never  filed  any  bill  to  be  relieved 
from  the  settlement  as  fraudulent,  and  on 
the  whole  case,  considering  that  there  ia  no 
sufficient  proof  that  a  treaty  of  marriage 
was  subsisting  between  the  defendant,  Mr. 
Broad  and  l&s.  Mason,  at  the  time  when 
the  settlement  was  executed :— that  there  i» 
no  sufficient  proof  of  concealment  up  to 
the  time  of  the  marriage ;— that  if  Mr. 
Broad  did  not  know  of  the  settlement  be- 
fore or  at  the  time  ci  the  marriage,  he  cer- 
tainly did  know  of  it  not  long  afterwards, 
and  permitted  his  wife  to  act  against  hi^ 
interest  in  exeeution  of  the  power  given  to 
her  by  the  settlement ;  and  never  has  at- 
tempted, and  does  not  now  attempt,  to  set 
it  aside.  I  think,  that  upon  this  bill,  and 
upon  the  evidence  before  me,  I  am  bound 
to  give  the  plaintiff  the  relief  which  he 
seeks."  And  the  ^ttlement  was  accord- 
ingly supported. 


THE  NEW  VICE  CHANCELLOR. 

Mr.  Wig  ram  has  been  appointed  a  ATice 
Chancellor  under  the  recent  act,  and  per- 
haps it  is  the  present  intention  not  to  fill 
up  the  other  judgeship.  We  have  already 
stated  that  the  pressure  of  business  in  the 
Court  of  Chancery  has  not  increased  of  late  ; 
this  may  be  ascribed  to  several  causes,  and 
perhaps  it  is  as  well  to  wait  a  Uttle  before 
two  judges  are  appointed.  The  choice  is 
also  a  good  one.  We  shall  have  an  indus- 
trious, painstaking,  and  acute  judge  in  Mr. 
Wigram,  and  we  are  also  the  better  pleased 
at  the  appointment,  because  it  is  well  known 
he  is  friendly,  and  will  lend  a  helping  hand 
towards  carrying  on  the  great  work  of 
Chancy  Beform,  of  which  no  one  know» 
better  than  himself,  that  his  appointment 
is  only  the  first  step.  To  the  state  of  that 
question  we  shall  shortly  advert. 


THE  LAW  OF  FINDING. 

If  a  carrier  opens  a  bale  or  pack  of  goods,  or 
pierces  a  vessel  of  wine,  and  takes  away  part 
thereof,  this  is  a  larceny,  3  Inst.  107.  If  • 
pocket-book  containing  bank-notes  was  left  ia 
the  pocket  of  a  coat  sent  to  be  mended,  and 
the  tailor  took  the  pocket-book  out  of  the 
pocket,  and  the  notes  out  of  the  pocket-book, 
this  is  felony.  Per  Lord  Eldon,  8  Yes.  405.  So 
on  the  same  author'ty,  if  tlic  pocket-book 
was  Ifft  ju  a  hacknfey-coach,  if  ten  people  were 
in  the  coach  in  the  course  of  the  day,  and  the 
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eoarlimaa  did  not  know  to  which  of  them  it 
belonged,  he  acquires  it  by  finding  certainly, 
bat  not  bein^  entrusted  with  it  for  the  purpose 
of  opening  it,  that  is  a  felony.  See  lyyune's 
cQMe,  Lynch,  C.  C.  413.  The  old  rule  as  to  find- 
ing was,  that  if  one  lose  his  goods  and  another 
find  them,  though  he  convert  them  animo 
^mrandi  to  his  own  use,  it  is  no  larceny.'' 
3  Inst.  I  OB.  But  this  "has  undergone^"  said 
Parke,  B.,  in  Merr^  v.  Greem,  7  Mee.  &  W. 
631,  *'in  more  recent  times,  some  limitations : 
oue  is,  that  if  the  finder  knows  who  the  owner 
of  the  lost  chattel  is,  or  if  from  any  mark  upon 
it,  or  the  circumstances  of  the  owner  could  be 
reasonably  ascertained,  then  the  fraudulent 
conversioo  nnimofurnmii  constitutes  a  larceny.'' 
Russell  on  Crimes,  102.  These  rules  have 
recently  been  applied  to  a  case,  the  circum- 
Btanoes  of  whicn  were  as  follows :— Messrs. 
Mammatt  and  Tunnicliffe,  who  had  for  some 
resided  together  at  Ashby-rde-la-Zouch, 


in  the  same  house,  and  keeping  the  same  table 
smd  servants,  in  October^  1839,  l»oke  up  their 
estabUsbment,  and  sold  their  furniture  (which 
vnA  partly  joint,  and  partly  separate  pro- 
perty) by  public  auction.  At  that  sale,  the 
plaintiff,  who  was  a  shoemaker,  also  residing 
.in  Ashby,  became  the  purchaser,  at  the  sum 
of  \L  6#.  of  an  old  secretary  or  bureau,  the 
8ep>arate  property  of  Mr.  Tunniclifle.  The 
plaintiff  kept  the  bureau  In  his  house,  and  on 
the  18th  of  November  following,  he  sent  for 
a  boy  of  the  name  of  Garland,  a  carpenter's 
apprentice,  to  do  some  repairs  to  the  bureau. 
Whilst  Garland  was  so  engaged,  he  remarked 
to  the  pluntiff  that  he  thought  there  were  some 
secret  drawers  in  the  bureau,  and  touching 
a  spring,  he  pulled  out  a  drawer  which  con- 
Uined  a  quantity  of  writings.  The  plaintiff 
-then  discovered  another  drawer,  in  which  was 
a  purse^  containing  several  sovereigns  and 
other  coins,  and  under  the  purse  a  quantity  of 
bank-notes.  The  contents  of  the  bureau  are 
set  forth  in  the  plea.  Of  this  property  the 
plaintiff  took  possession,  and  telling  Garland 
that  the  notes  were  bad,  he  opened  the  purse 
and  gave  him  one  of  the  sovereigns,  at  the 
same  time  charging  him  to  keep  the  matter 
secret.  .Gariand  being  interrogated  by  his 
parents  how  he  came  by  the  possession  of  the 
sovereign,  the  transaction  transpired,  and  it 
being  subsecfuently  discovered  that  the  plaintiff 
had  appropriated  the  property  to  his  own  use, 
falsely  allegmg  that  ne  had  never  had  pos- 
sestton  of  a  great  portion  of  it,  the  defendants 
(one  of  whom  was  the  solicitor  of  Mr.  Tunni- 
cliffe)  went  with  a  police-officer  to  the  plain- 
tiff's house,  took  him  into  custody,  ana  con- 
veyed him  before  a  magistrate  on  a  charge  of 
felony.  The  plaintiffwas  ultimately  discharged, 
the  magistrate  doubting  whether  a  charge  of 
felony  could  be  supported.  At  the  trial  a 
witness  of  the  name  of  Hannah  Jenkins  was 
called  on  behalf  of  the  plaintiff,  who  deposed 
that  she  was  present  at  the  auction,  and  remem- 
bered  the  piece  of  furniture  in  question  being 
put  up  for  sale  and  bought  by  the  plaintiff; 
that  after  it  was  sold,  an  observation  was  made 
Ji>y  some  of  the  bystanders^  to  the  effect  that 


the  plaintiff  might  liave  bought  something 
more  than  the  bureau,  as  one  of  the  drawers 
wuuld  not  open  ;  upon  which  the  auctioneer 
said,  "  so  much  the  better  for  the  buyer," 
adding,  *'  I  have  sold  it  with  its  contents,  and  it 
is  his."  This  statement  was  opposed  by  the 
evidence  of  the  auctioneer,  who  stated,  on 
cross-examination  by  the  defendant's  counsel, 
that  there  was  one  drawer  which  would  not 
open,  and  that  what  he  had  said  was,  "  that  is 
of  no  consequence,  I  have  sold  the  secretary 
and  not  its  contents."  It  did  not  appear  that 
any  person  knew  that  the  bureau  contained 
anything  whatever.  It  was  held  that  if  the 
buyer  had  express  notice  that  the  bureau  alone> 
fmd  not  its  contents,  if  any,  was  sold  to  him  ; 
or  if  he  had  no  reason  to  believe  that  any 
thing  more  than  the  bureau  itself  was  sold,  the 
abstraction  of  the  money  was  a  felonious 
taking,  and  he  was  guilty  of  larceny  in  appro- 
priating it  to  his  own  use.  But  that  if  he  had 
reasonable  ground  for  believing  that  he  boughi 
the  bureau  %vith  its  contents,  if  any,  he  had  a 
colourabla  right  to  the  property,  and  it  was 
no  larceny.  Aierry  v.  Green,  7  Mee.  &  W.  623. 


CHANGES  IN  THE  LAW, 

IN  TUK  LAST  8S83ION  OF  PARLIAMENT. 

No.  I. 

administration  of  justice  in  equity. 
6  Vict.  c.  6. 

[Continued  from  p,  490.] 

32  Jppuintment  uf  R.  RichnrHs,  Esquire,  t*f 
he  a  Matter  in  Chancery,  Certain  depending 
references  transferred  to  him,  a  ad  such  others 
as  the  Lord  Ch'tncettur  shall  direct, — And  be  it 
enacted,  that  Richard  Richards,  Esquire,  the 
present  Accountant  General,  and  one  of  the 
Masters  of  the  said  Court  of  Exchequer,  shall, 
oh  the  said  fifteenth  day  of  October  one  thou- 
sand eight  hundred  and  forty-one,  beooq^tf  by 
force  of  this  act  a  Master  in  ordinary  of  the 
High  Court  of  Chancery,  in  addition  to  the 
present  Masters  in  ordinary  of  the  said  Court 
of  Chancery,  with  the  like  privileges,  duties^ 
powers,  authority,  and  jurisdiction  which  are 
now  vested  in  or  may  be  exercised  by  a  Mas- 
ter in  ordinary  of  the  laid  Court  of  Chancery; 
and  he  and  his  successors  shall  take  the  usual 
oaths  before  the  Lord  Chancellor,  in  like 
manner  as  the  same  are  at  present  adminis- 
tered to  Masters  in  ordinary  of  the  said  Court 
of  Chancery  :  and  that  all  references  which  on 
the  said  fifteenth  dav  of  October  shall  be  de- 
pending before  the  Masters  on  the  equitv  side 
of  the  said  Court  of^Exchequer  shall  be  by 
force  of  this  act  transferred  to  the  said  Richara 
Richards  as  a  master  in  ordinary  of  the  said 
Court  of  Chancery,  and  such  other  references 
shall  also  be  made  to  the  said  Richard  Richards 
by  the  said  Court  of  Chancery  as  the  Lord 
Cfhancellor  shall  by  any  general  order  from 
time  to  time  direct. 

33.  Her  Majesty  empowered  by  letters  patent 
to  appoint  successors  to  Mr.  hic/iards,—^Anf{ 
2  K  2 
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be  it  enacted^  that  upon  the  death,  resignation, 
or  removal  from  olfice  uf  the  said  Richard 
Riciiardst,  and  upon  the  death,  resignation,  or 
reuinvdl  from  office  of  an?  of  bis  successors,  it 
shall  be  lawful  for  Her  ^lajesty  from  time  to 
time,  by  letter^  patent  under  the  Great  Seal 
of  the  United  Kingdom,  to  appoint  a  fit  and 
proper  person  to  supply  such  vacancy. 

34.  A^.  Duckland,  the  present  Clerk  to  the 
Masleri  in  Edcheguer,  to  be  chief  Clerk  to  Mr, 
Richards,  ^appointment  0/ Junior  Clerk,  Sfv.-^ 
And  be  it  enacted,  that  Neat Buckland,  the  pre,' 
sent  clerk  lo  the  Masters  and  Accountant  Gene- 
ral of  the  Court  of  Exchequer,  shall,  on  the  said 
fifteenth  day  of  October  one  thousand  eight 
hundred  and  forty.one,  become  by  force  of 
this  act  chief  clerk  to  the  said  Richard  Rich- 
ards and  his  successors,  as  Master  in  ordinary 
of  the  said  Court  of  Chancery :  and  that  it 
shall  be  lawful  for  the  said  Richard  Richards 
to  nppoint  a  junior  clerk  ;  and  that  on  any  va« 
cancy  in  such  offices  of  chief  clerk  and  junior 
clerk  respectively  such  vacancy  shall  be  sup- 
plied as  vacancies  in  (he  offices  of  chief  clerk 
and  junior  clerk  to  the  Masters  are  now  or  may 
for  the  time  being  be  supplied  ;  and  such  chief 
clerk  and  junior  clerk  respectively  shall  perform 
all  the  same  duties  with  respect  to  the  receipt 
and  payment  of  fees,  and  in  all  other  respects, 
as  the  'chief  clerks  and  junior  clerks  of  the 
Masters  in  ordinary  of  the  said  Court  of  Chan- 
cery respectively  now  do  or  may  for  the  time 
being  perform,  and  shall  hold  their  respective 
offices  in  like  manner  as  such  chief  clerks  and 
junior  clerks  respectively  now  do  or  may  for 
the  time  being  hold  their  respective  offices ; 
and  that  it  shall  be  lawful  for  such  junior  clerk 
for  the  time  being  to  receive  and  take  such 
money  for  copying  documents  or  writings  as 
may  for  the  time  being  be  taken  by  the  junior 
clerks  to  the  Masters  of  the  said  Court  of 
Chancery. 

36.  Salaries  to  Flee  Chancellor  and  his  offi- 
cers, and  to  mnsier,  to  be  paid  out  of  the  inttfr- 
^toitnd  dieidends  arising' from  suitors'  fund, — 
And  be  it  enacted,  that,  out  of  the  interest  and 
dividends  that  have  arisen  or  may  hereafter 
arise  from  the  governooent  or  parliamentary 
securities  now,  or  hereafter  to  be  placed  in  the 
name  of  the  Accountant  General  of  the  said 
Court  of  Chancery  to  the  two  accounts,  inti- 
tuled "  account  of  monies  placed  out  for  the 
benefit  and  better  security  ot  the  suitors  of  the 
High  Court  of  Chancery,"  and  ''account  of 
securities  purchased  with  surplus  interest  aris- 
ing  from  securities  carried  to  an  account  of 
monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  High  Court  of 
Chancery,"  or  either  of  them,  there  shall  be 
paid  (but  subject  and  wfthout  prejudice  to  the 
payment  of  all  salaries  or  sums  of  money  by 
any  former  act  or  acts  now  in  force  directed  or 
authorized  to  be  paid  thereout),  by  the  gover- 
nor and  company  of  the  bank  of  England,  by 
virtue  of  any  order  or  orders  of  the  Court  of 
Chancety  to  be  made  from  time  to  time  for 
that  purpose,  without  any  draft  from  the  Ac- 
countant General,  the  several  salaries  herein- 
after  mentioned;  (that  is  to  say,)    the  net 


yearly  sum  of  five  thousand  pounds  to  each 
Vice  Chancellor  for  the  time  being  to  be  ap. 
pointed  under  this  act,  the  net  yearly  sam  of 
three  hundred  pounds  to  his  secretary,  the  net 
yearly  sum  of  two  hundred  pounds  to  bis  usber, 
the  net  yearly  sum  of  one  hundred  pounds  to 
his  trainbearer,  and  the  net  yearly  sum  of  two 
thousand  five  hundred  pounds  to  the  laid 
Richard  Richards  aiixl  his  successors  in  the 
said  office  of  master  in  ordinary  of  the  said 
Court  of  Chancery ;  which  salaries  shall  be 
free  from  all  taxes,  deductions,  and  abatemeou 
whatsoever  out  of  the  same,  or  any  part  thereof, 
and  (except  the  salary  of  the  'said  Richard 
Richards  and  his  successors)  shall  be  paid 
quarterly,  on  the  eleventh  day  of  January,  the 
eleventh  day  of  April,  the 'eleventh  day  of 
July,  and  the  eleventh  day  of  October  in  every 
year,  by  equal  portions  ;  and  the  first  of  such 
payments  to  each  such  Vice  Chancellor  and 
his  officers  respectively,  or  a  proportioaate 
part  thereof,'  to  be  computed  from  the  time  of 
the  appointment  of  such  Vice  Chancellor,  iball 
be  made  on  such  of  the  same  days  of  payineot 
as  shall  first  happen  after  the  date  of  the  let- 
ters patent  appointing  such  Vice  Chancellor; 
and  the  said  salary  to  the  said  Richard  Rich- 
ards and  his  successors  shall  be  paid  quarterly, 
on  the  twenty- fifth  day  of  Februaij,  the 
twenty.fifih  dav  of  May,  the  twenty-fifth  day 
of  August,  and  the  twenty-fifth  day  of  No- 
vember in  every  year,  by  equal  portioos,  the 
first  of  such  quarterly  payments  to  the  uid 
Richard  Richards  and  his  successors,  or  a  pro- 
portionate part  thereof,  to  be  computed  from 
the  time  of  his  appointment,  to  l>e  made  oa 
such  of  the  same  days  of  payment  as  shall 
first  happen  after  the  said  fifteenth  day  of 
October  one  thousand  eight  hundred  and  furty^ 
one,  or  after  the  date  of  the  letters  patent  ap- 
pointing such  successor,  as  the  case  maybe; 
and  that  upon  the  resignation,  death,  or  re- 
moval from  office  of  any  such  Vice  Chancellor, 
master,  secretary,  usher,  and  trainbearer  res- 
pectively, such  Vice  Chancellor,  master,  secre- 
tary, usher,  or  trainbearer  respectively,  or  their 
respective  executors  and  administrators,  as  the 
case  may  be,  shall  be  paid  such  proportionate 
part  of  their  respective  salaries  aforesaid  as 
shall  have  accrued  from  the  times  of  the  com- 
mencement of  such  salaries  respectively,  or 
from  the  last  quarterly  day  of  payment  thereof 
to  the  time  of  such  resignation,  death,  or  re- 
moval from  office;  and  that  the  succeedu; 
Vice  Chancellor,  master,  secretary,  nsher,  or 
trainbearer  respectively  shall  be  paid  snch  pro- 
portionate part  of  their  respective  salaries  as 
shall  be  accruing  or  shall  accrue  from  the  day 
of  the  resignation,  death,  or  removal  fron 
office  of  the  preceding  Vice  Chancellor,  ous- 
ter, secretary,  usher,  or  trainbearer  respec- 
tively. 

36.  ffer  Afqfesty  empowered  to  grant  ^ 
annuity  to  a  Fice  Chancellor  on  his  resi^naiiw^ 
Such  annuity  may  be  limited  as  heretn  me^ 
tianed.  Periudof  service. — And  be  it  eoacted 
that  it  shall  be  lawful  for  Her  Majesty,  ^ 
any  letters  putrnt  under  the  Great  Seal  of  tK 
United  Kingdom,  to  give  and  grant  unto  aoy 
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perion  cxecQtiiifir  the  office  of  Vice  CbanceUor 
lo  pursuance  of  this  act  an  annuity  not  ex- 
ceed iDg  three  thousand  five  hundred  pounds, 
to  commence  and  take  effect  immediately  after 
the   period   when  the  person  to  whom  such 
annuity  shall  lie  ^rantea  shall  resij^n  the  said 
office  of  Vice  Chancellor,  and  to  continue  from 
thenceforth  during  the  natural  life  of  the  per- 
son to  whom  the  same  shall  be  f(ranted ;  and 
such  annuity  shall  be  issued  and  payable  out 
of  and  charged  and  cliar^jreable  upon  the  con- 
solidated fond  of  the  United  Kingdom  of  Great 
Britain  and  Irelanil,  next  in  order  of  payment 
to»  and  after  payings  and  reserving  sumcient 
to  pay,  all  such  sums  of  money  as  may  by  any 
act  or  acts  of  parliament  now  in  force  have 
been  directed  to  be  paid  thereout,  but  with 
preference  to  all  other  payments  which  shall 
hereafter  be  chari^ed  upon  or  payable  out  of 
the  same  fund ;  and  such  annuity  shall  be  paid 
quarterly,  free  from  all  taxes  and  deductions 
whatsoever,  on  the  four  usual  days  of  payment 
in  the  year ;  (that  is  to  say,)  the  fifth  day  of 
January,  the  fifth  day  of  April,  the  fifth  day  of 
July,  and  the  tenth  day  of  October  in  every 
year,  by  equal  portions  ;  and  the  first  quarterly 
payment,  or  a  proportionate  part  thereof,  to 
be  computed  from  the  time  of  the  resii^nation 
of  the  said  office,  shall  be  made  on  such  of  the 
same  days  as  shall  next  happen  after  the  re- 
signation of  the  said  office ;  and  that  the  ex- 
ecutors or  administrators  of  the  person  to 
whom  the  same  annuity  shall  be  granted  as 
aforesaid  shall  be  paid  such  proportionate  part 
of  the  suid  annuity  as  shall  accrue  from  the 
commencement  or  the  last  quarterly  payment 
thereof,  as  the  case  may  be,  to  the  day  of  his 
death ;  provided  always,  that  it  shall  be  lawful 
for  Her  Majesty,  in  and  by  such  letters  patent, 
to  limit  the  duration  of  payment  of  such  an- 
nuity, or  any  part  thereof,  to  such  periods  of 
time  during  the  natural  life  of  such  person  in 
which  be  shall  not  exercise  any  office  of  profit 
under  Her  Majesty,  so  that  such  annuity,  toge- 
ther  with  the  salary  and  profits  of  such  other 
office,  shall  together  not  exceed  in  the  whole 
the  said  sum  of  three  thousand  five  hundred 
pounds :  provided  also,  that  no  annuity  granted 
to  any  person  having  executed  the  office  of 
Vice  Chancellor  under  this  act  shall  be  valid 
unless  such  person  shall  have  continued  in  the 
said  office,  or  in  the  said  office  and  the  office 
of  a  judge  in  one  or  more  of  Her  Majesty's  su- 
perior Courts  of  common  law  at  Westminster, 
for  the  period  of  fifteen  years,  or  shall  be  af- 
flicted with  some  permanent  infirmity  disabling 
him  from  the  due  execution  of  his  office,  which 
shall  be  distinctly  recited  in  the  said  grant. 

37.  Regulating /Uture  Mhriet  0/  Kice  Chan- 
ceilor  appointed  under  bS  G,  3,  c,  24.-^And  be  it 
enacted,  that  from  and  after  the  death,  resig- 
nation, or  removal  of  the  present  Vice  Chan- 
cellor of  England  the  salary  payable  to  the 
Vice  Clianrellor  for  the  time  being  appointed 
under  th«  said  act  passed  in  the  fifty -third  year 
of  the  reign  of  King  George  the  third  shall 
be  reduced  to  the  yearly  sum  of  five  thousand 
pounds,  and  the  salary  of  his  secretary  shall 
be  reduced  to  the  yearly  sum  of  three  hun- 


dred pounds;  and  that  no  greater  annuity 
chargeable  upon  the  consolidated  fund  than 
the  annnitv  of  three  thousand  five  hundred 
pounds  shall  he  granted  by  Her  Majesty  to  any 
person  executing  the  office  of  Vice  Chancellor, 
to  take  effect  upon  his  resigning  such  office, 
other  than  the  present  Vice  Chancellor. 

38.  Number  of  regUtran  increased  io  ten, 
3  &  4  IV,  4.  c.  94.  Pruviihna  for  filling  up 
vacancies. — And  whereas  by  an  act  passed  in 
the  fourth  year  of  the  reign  of  UU  Majesty 
King  William  the  Fourth,  intiiutled  *'an  act 
for  the  regulation  of  the  proceedings  and  prac- 
tice of  certain  offices  of  the  High  Court  of 
Chancery,"  six  registrars  of  the  said  Court  of 
Chancery  were  appointed,  and  provision  was 
thereby  made  for  filling  up  vacancies  in  the 
office  of  Registrar  of  the  said  Co  urt :  and 
whereas  it  is  expedient  and  necessary  that  the 
number  of  registrars  of  the  said  Court  of  Chan- 
cery should  be  increased ;  be  it  therefore 
enacted,  that  from  and  after  the  said  fifteenth 
day  of  October,  one  thousand  eight  hundred 
and  fortv-one  there  shall  he  tm  registrars  of 
the  said  Court;  and  that  Edward  Dod  Colville. 
Esquire,  the  present  first  registrar  of  the 
Court  of  Chancery ;  Joseph  CoUis,  Esquire, 
the  present  second  registrar  of  the  Court  of 
Chancery;  Robert  Onebye  Wulker,  Esquire, 
the  present  third  registrar  of  the  Court  of 
Chancery ;  Francis  Henry  Davis,  Gsqoire,  on^ 
of  the  present  sworn  clerks  of  the  Court  of 
Exchequer;  Henrv  Edgeworth  Bicknell,  £s^ 
quire,  the  present  fourth  registrar  of  the  Court 
of  Chancery ;  Henry  Hussey,  Esquire,  the  pre- 
sent fifth  registrar  of  the  Court  of  Chancery ; 
Hugh  Wood,  Esquire,  one  of  the  present  sworn 
clerks  of  the  Court  of  Exchequer;  Fntncis 
Robert  Bedwell,  Esquire,  the  present  bixth  re- 
gistrar of  the  Court  of  Chancery ;  Cecil  Monro, 
Esquire,  the  present  first  clerk  to  the  regis-^ 
trars  of  the  Court  of  Chancery ;  and  Edward 
Dod  Colville,  junior.  Esquire,  the  present  se- 
cond  clerk  to  the  registrars  of  the  said  Court 
of  Chancery,  shall  be  such  ten  registrars,  and 
shall  rank  in  the  order  and  course  in  which 
they  are  herein  respectively  named ;  and  that 
(subject  nevertheless  to  the  provisions  herein- 
after contained)  on  the  death,  resignation,  pro.- 
motion,  or  removal  of  any  of  the  teu  registrars 
of  the  said  Court  of  Chancery,  other  than  the 
junior  of  the  same  registrars,  the  vacancy 
thereby  occasioned  shall  be  filled  up  by  the  re- 
gistrar next  in  seniority,  to  whom  no  suffi- 
cient obiection  to  the  satisfaction  of  the  Lord 
Chancellor  shall  be  made,  or  by  the  senior  of 
the  clerks  to  the  registrars  for  the  time  being, 
to  whom  no  sufficient  objection  to  the  satisfac- 
tion of  the  Lord  Chancellor  shall  be  made,  in 
case  the  junior  of  the  same  registrars  for  the 
time  being,  but  fof  some  sufficient  obiection  to 
the  satisfaction  of  the  Lord  Chancellor  being 
made,  would  have  been  the  person  to  supply 
such  vacancy ;  and  that  on  the  death,  resigna- 
tion, promotion,  or  removal  of  the  junior  re- 
gistrar for  the  time  being,  the  vacancy  therehy 
ocoisioiied  shall  be  filled  up  by  the  senior  of  the 
clerks  to  the  registrars  for  the  time  being,  to 
whom  no  sufficient  objection  to  the  satisfaction 
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nf  the  Lord  Chancellor  shall  be  made ;  and  that 
each  of  sucli  persons  so  appointed  to  be  regis- 
trars, and  all  and  every  persons  and  person  here- 
after to  be  appointed  to  be  such  registrars  or 
registrar,  shall  be  and  are  hereby  authorised, 
empowered,  and  required  personally  to  do  and 
perform  all  such  acts,  deeds,  matters,  and 
things  necessary  and  proper  in  the  due  execu- 
tion of  their  said  offices  as  belong  or  appertain 
thereto,  with  respect  to  the  receipt  and  pay* 
ment  of  fees,  and  in  all  other  respects,  except 
so  far  as  the  same  may  be  altered  or  varied  hy 
any  rules  or  orders  to  be  made  or  issued  by 
the  Lord  Chancellor  relative  thereto. 

39.  Regittrart  to  attend  each  judge  of  the 
Court  as  the  Lord  Chancellor,  4*^.,  shall  direct. 
In  case  of  ilfnesi  they  may  appoint  a  depyty. 
On  failure  of  appointment  for  tteo  daps,  the 
Lord  Chancellor  to  appoint, — ^And  be  it  enacted, 
that  the  registrars  of  the  said  Court  of  Chan- 
cery shall  attend  the  Court  of  the  Lord  Chan- 
cellor, the  Court  of  the  Master  of  the  Rolls, 
the  Court  of  the  Vice  Chancellor  appointed 
in  pursuance  of  the  said  act  passed  in  the  fifty- 
third  year  of  the  reign  of  King  George  the 
third,  and  the  Courts  of  the  Vice  Chancellors 
to  be  appointed  under  this  act,  in  such  order 
and  manner  as  shall  be  found  most  expedient 
for  furthering  the  business  of  the  Court,  and 
as  the  Lord  Chancellor,  with  the  concurrence 
of  the  Master  of  the  Rolls  and  Vice  Chancel- 
lors for  the  time  being,  or  any  two  of  them, 
shall  from  time  to  time  by  any  general  order 
direct ;  and  that  in  case  of  illness  it  shall  be 
lawful  for  any  of  such  registrars,  from  time  to 
time  as  occasion  may  require,  to  appoint  a 
deputy,  such  deputy,  and  also  the  occasion  for 
such  appointment,  to  he  first  approved  by  the 
Lord  Chancellor,  upon  a  petition,  to  be  veri- 
fied by  affidavit,  for  such  time  and  under  such 
genera]  regulations  as  the  Lord  Chancellor, 
with  the  concurrence  of  the  Master  of  the 
Rolls  and  Vice  Chancellors  for  the  time  being, 
or  any  two  of  them,  shall  direct ;  and  no  such 
appointment  of  a  deputy  shall  continue  for 
anv  longer  time  than  snail  be  allowed  and  ape* 
cined  in  and  by  the  order  which  shall  be  made 
by  the  Lord  Chancellor  upon  such  petition  ; 
provided,  that  in  case  any  registrar  of  the 
said  Court  who  shall  be  prevented  by  illness 
from  giving  his  personal  attendance  shall  omit 
for  the  space  of  two  days  to  appoint  such  de- 
puty the  Lord  Chancellor  shall,  if  he  shall 
see  fit,  himself  appoint  such  deputy,  and  direct 
what'part  of  the  salary  of  such  registrar  shall  be 
received  by  such  deputy,  and  the  same  shall  be 
paid  over  to  and  received  hy  him  accordingly. 

40.  Clerks  to  the  registrars  increased  to 
twelve.  Vacancies  to  he  filled  up  by  seniority. 
— And  be  it  enacted,  that  from  and  after  the 
said  fifteenth  day  of  October  one  thousand 
eight  hundred  and  fortyone,  there  shall  be 
twelve  clerks  to  the  registrars  of  the  said 
Court  of  Chancery;  and  Richard  Howell 
Leach,  the  present  third  clerk  to  the  registrars 
of  the  Court  of  Chancery ;  Pcrcival  Bcdwell, 
the  present  fourth  clerk  to  the  registars  of  the 
said  Court  of  Chancery;  Henry  Latham,  the 

-esent  fifth  clerk  to  the  registrars  of  the  Court 


of  Chance^ ;  James  Thomas  Fry,  the  presene 
sixth  clerk  to  the  registrars  of  the  said  Coyrt 
of  Chancery ;  Thomas  Ellis  Adlington,  one  of 
the  present  sworn  clerks  of  the  Court  of  Ex- 
chequer; Francis  Henry  Rich,  one  of  the  pre- 
sent side  clerks  of  the  Court  of  Exchfquer; 
Frederick  Metcalfe,  the  present  seventh  clerk 
to  the  registrars  to  the  Court  of  Chancery; 
John  Lewis  Merivale,  the  present  eiehtb  clerk 
to  the  registrars  of  the  Court  of  Cbancery; 
Prank  Milne,  one  of  the  present  aide  clerks  of 
the  Court  of  Exchequer;  and  three  pereoas 
duly  qualified,  to  be  appointed  by  the  Lord 
Chancellor,  shall  l>e  snch  twelve  clerks  to  tbe 
regfistrars  of  the  Court  of  Chancery,  and,  as  to 
the  persons  herein  named,  shall  rank  ia  the 
order  and  course  in  which  they  are  herein  res- 
pectively named  $  and  that  (aubject  nevrrtb^ 
less  to  the  provisions  herein-after  contained) 
on  the  death,  resignation,  promotion,  or  remo- 
val of  any  of  tbe  twelve  clerks  to  the  regtitrars 
of  the  said  Court  of  Chancery,  other  ihan  tke 
junior  clerk,  the  vacancy  thereby  orcasioned 
shall  be  filled  up  by  the  clerk  next  in  seoioritr, 
to  whom  no  sufficient  obiection  to  the  satisfac- 
tion of  the  Lord  Chaoceltor  shall  be  made,  or 
by  any  person  who,  under  the  provision  herein- 
after contained,  shall  be  eligible  to  the  office 
of  twelfth  clerk,  in  case  the  twelfth  clerk  for 
the  time  being,  but  for  some  aufficient  objec- 
tion to  the  satisfaction  of  tbe  Lord  ChaoceUor 
being  made,  would  have  been  the  penon  to 
supply  such  vacancy. 

41.  l^ord  Chancellor  to  appoint  tenth,  ^ 
tenth,  and  twelfth  clerk,  nndtofiUufeecswm 
in  office  of  twelfth  eterk.-^Knd  be  it  eascted, 
that  the  Lord  Chancellor  shall  appoint  sone 
proper  person  who  shall  have  been  admiued 
and  entered  on  the  roll  of  aolidtors  or  attor- 
nies  of  some  one  of  Her  Majesty's  Gonrts  is 
Westminster  Hall,  or  who  ahall  have  dalj 
served  a  term  of  not  less  than  five  jean  noder 
articles  of  clerkship  lo  some  aolidtor  or  at- 
torney of  some  one  of  tbe  said  Courts,  to  be 
tenth,  eleventh,  and  twelfth  clerk  to  the  said 
registrars,  and  shall  in  like  maooer  supply  ts* 
cancies  in  the  office  of  twelftti  clerk  to  the  re- 
gistrars whenever  the  same  shall  happen. 

42.  Lord  Chancellor  empowered  to  inereeH 
the  number  of  clerks  in  the  registrar's  njics,^ 
And  be  it  enacted,  that  if  it  shall  hereafter  sfv 
pear  to  the  Lord  Chancellor  that  the  btuioesc 
of  the  registrar's  office  cannot  be  dischaf]|rc<( 
with  due  despatch  without  more  than  tivelre 
clerks,  then  and  in  such  case  it  shall  be  Isvfol 
for  the  Lord  Chancellor  from  time  to  time  to 
appoint  one  or  more  additional  clerk  or  cierki 
to  the  registrars,  being  a  penoa  or  person 
who,  under  the  provisions  of  this  act,  shall  be 
eligible  to  the  office  of  twelfth  derfc  to  the 
registrars ;  and  snch  additional  clerk  or  elfriu 
shall  succeed  to  and  fill  any  vacancy  when  aso 
as  the  same  may  occur  by  any  death,  retifoa- 
tion,  promotion,  or  removal  of  any  other  dei* 
to  the  registrars,  in  the  same  manner  uwe 
right  of  succession  is  given  to  the'Tjefore-namw 
clerks,  but  subject  in  all  cases  to  cause  beiw 
shewn  to  the  contrary  to  the  satisfactioD  « 
the  Lord  Chancellor. 
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43.  Preierving  rlrhit  of  present  regittrars 
nnd  derki. — Pro videa  always,  and  I>e  it  enacted, 
that  the  present  re^i^istrars  &nd  clerks  to  the 
registrars  of  the  said  Court  of  Chancery,  other 
than   the  said  Francis  Robert  Bedwell  and 
EdwardDodd  Colville,  junior,  shall  respectively 
haTe  such  and  the  same  right  of  succession  to 
the  offices  of  first  rei^istrar,  second  registrar, 
third  registrar,  fifth  registrar,  sixth  registrar, 
ninth  registrar,  senior  clerk  to  the  registrars, 
second  clerk  to  the  registrars,  third  clerk  to 
the  registrars,  and  fourth  clerk  to  the  regis- 
trars, as,  under  the  said  act  passed  in  the  fourth 
year  of  the  reign  of  His  Majesty  King  William 
the  Fourth,  they  would  have  had  to  the  offices 
of  registrars  and  clerks  to  the  registrars  ap- 
pointed  by  or  under  the  same  act,  if  this  act 
bad  not  passed,  and  the  said  Francis  Robert 
Bedwell  had  ceased  to  be  a  re^sistrar,  and  the 
said  £dwardDodd  Colville,  junior,  had  ceased 
to  be  clerk  to   the  registrars,  and  had  not 
become  registrar. 

r'  44.  Proviso  as  to  succession  of  sworn  clerks, 
^c. — Provided  aho,  and  be  it  enacted,  that 
such  of  the  present  sworn  clerks  and  side 
clerks  of  the  Court  of  Exchequer  as  are  hereby 
appointed  registrars  or  clerks  to  the  registrars 
of  the  said  Court  of  (jbancery,  and  the  said 
Francis  Robert  Bedwell,  and  Edward  Dodd 
Colville,  junior,  shall  have  such  and  the  same 
light  of  succession  to  the  offices  of  fourth 
registrar,  seventh  registrar,  eighth  registrar, 
tenth  registrar,  fifth  clerk  to  t)ie  registrars, 
and  sixtn  clerk  to  the  registrars,  as,  under 
the  laid  act  passed  in  the  fourth  year  of 
the  reign  of  tiis  Majesty  King  William  the 
Fourth,  they  would  have  had  to  the  oflices  of 
registrars  and  clerks  to  the  registrars  appointed 
by  or  undeT  the  same  act,  in  casfe  four  regis- 
trars only,  and  three  clerks  to  the  registrars 
only,  had  been  appointed  by  tbe  same  act,  and 
the  said  sworn  clerks  apd  side  clerks,  and 
the  said  Francis  Robert  Bedwell,  and  Edward 
Dodd  Colville,  junior,  had  been  appointed  to 
the  Bame  offices  respectively  in  the  order  in 
which  they  are  hereby  appointed. 

46.  Ofice  of  master  of  reports  and  entries, — 
And  be  it  enacted,  that  the  several  registrars 
of  the  said  Court  of  Chancery  and  the  clerks 
to  the  registrars  shall,  in  the  event  of  a  va- 
cancy in  t^e  office  of  master  of  the  reports  and 
entries,  according  to  their  seniority,  be  entitled 
to  succeed;  but  any  such  registrar  or  clerk 
ao  taking  such  office  shall  vacate  his  office  of 
registrar  or  cl,erk,  and  shall  not  be  entitled  to 
£11  either  of  such  offices,  or  to  succeed  to  any 
other  registrar  or  clerk  :  provided  always,  that 
the  present  registrars  and  clerks  to  the  regis- 
trars  shall  have  such  and  the  same  right  of  suc- 
cession to  the  same  office  as  they  would  have 
had  under  the  said  act  passed  in  the  fourth 
year  of  the  reign  of  His  IV^^gesty  King  William 
the  Fourth  if  this  act  had  not  passed. 

46.  Duties  of  Registrars'  clerks, — And  be  it 
enacted,  that  the  several  clerks  to  the  said  re- 
gistrars appointed  and  to  be  appointed  under 
this  act,  shall  personally  perform  all  such  mat- 
ters and  things  as  are  necessary  and  proper  in 
the  due  execution  of  the  business  of  the  said 


office  of  the  registrars,  and  as  are  now  done 
and  performed  by  the  derks  to  the  registrars 
of  the  said  Court  of  Chancerv,  with  respect  to 
the  receipt  and  payment  or  fees,  and  in  all 
other  respects,  excepting  so  far  as  the  same 
shall  be  varied  by  any  rules  or  orders  to  be 
made  or  issued  by  the  Lord  Chancellor  relative 
thereto. 

47.  Lord  ChanceUor  may  appoint  persons  to 
keep  order  in  Courts, — Aqd  lie  it  enacted,  that 
it  shall  be  lawful  for  the  Lord  Chancellor  to 
appoint  one  or  more  person  or  persons,  re- 
moveable  at  pleasure,  for  the  purpose  of  keep- 
ing order  in  the  Courts  of  the  Vice  Chancel- 
lors to  be  appointed  under  the  authority  of  this 
act. 

48.  Masters,  registrars,  and  clerks  to  re* 
ristrars,  to  hold  their  offices  during  good  be^^ 
naviour,  and  mith  otker  officers  to  he  subject 
to  prohibitions,  Sfc, — And  bp  it  enacted,  |hat 
the  Masters  in  Ordinary,  registrars,  and 
clerks  to  the  registrars,  appointed  ai|d  lo 
be  appointed  under  this  act,  shall  liold  their 
respective  offices  during  their  good  be- 
haviour, and  to  long  as  they  shall  personally 
give  their  attendance  upon  their  respective 
duties,  and  shall  conduct  themselves  honestly 
and  faithfully  in  the  due  execution  of  the  du< 
ties  of  their  said  offices  respectively  {  and  that 
they,  and  all  other  persons  holding  any  omoe, 
situation,  or  employment  in  ai)V  office  of  the 
said  Court  of  Chancery,  or  under  any  of  the 
judges  or  officers  thereof,  under  this  act,  shall 
be  subject  or  liable  to  such  and  the  same  pro- 
hibitions, prosecutions,  penalties,  and  pupisli* 
ments  as  are  by  the  said  act  passed  in  the 
fourth  year  of  the  reigo  of  King  William  the 
Fourth  imposed  or  directed  with  respect  to  the 
Masters  in  Ordinary  of  the  said  Court  of 
Chancery,  and  other  persons  hplding  anv  office, 
situation,  or  employment  in  the  sapae  Court  or 
uqder  any  of  the  judges  or  officers  thereof,  in 
the  same  manner  as  if  the  enactments  therein 
contained  relating  to  such  masters  and  other 
officers  of  the  said  Court  respectively  were  here 
repeated. 

49.  Power  to  Lord  Chancellor  to  re^^oee^ 
officers,  4-c.  34-4  net.  0,  '94.— And  be  it 
enacted,  that  it  shall  be  lawfifl  for  the  Lord 
Chancellor,  with  the  cpncurience  of  the 
Master  of  the  Rolls  and  Vice  Cbancellora  for 
the  time  being,  or  any  two  of  them,  by  any 
order,  to  remove  from  his  office  any  officer  for 
tbe  time  being  of  the  said  Court  of  Chancery 
holding  office  during  good  behaviour  (other 
than  a  Master  in  Ordinary),  for  some  sufficient 
cause,  to  be  in  such  order  expressed;  and 
that  any  officer,  clerk,  or  messenger  appointed 
or  to  be  appoln^ted  under  the  authority  o/  an 
act  passed  in  the  foitrth  year  of  the  reign  of 
Her  present  Majesty,  intituled  ''  An  act  for 
facilitating  the  Administration  of  Justice  in  the 
Court  of  Chancery,"  shfdl  be  removeable  at 
the  pleasure  of  the  Lord  C)iancellor,  with  the 
concurrence  of  the  Master  of  the  Rolls  and 
Vice  ChaoceUors  for  the  time  being,  or  any 
two  of  ^hem. 

\I'o  he  continued^ 
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Poinii  of  Practice.— Horsemanship  of  Lau^eri, 


POINTS   OF  PRACTICE,  BY   QUES- 
TION  AND  ANSWER. 

BANKRUPTCY. — TRADING. 

[See  p.  484,  anie.l 

1.  The  declarations  of  a  bankrupt  to  a  party 
with  whom  he  is  dealing,  respecting  his 
traniHotions  in  trade,  are  not  evidence  to 
prov<e  the  trading  of  such  bankrupt.  Bfinlep 
V.  Khis^,  1  Carr.  &  P.  646  j  S.  C.  Ry.  &  Moo 
228. 

2.  In  order  to  constitute  a  party  a  trader  within 
the  meaning  of  the  bankrupt  laws,  it  is  suf- 
ficient that  he  acknowledge  himself  to  have 
been  in  partnership  with  one  who  was  a 
trader,  and  is  proved  to  have  given  directions 
in  the  concern ;  though  no  act  of  buying  or 
selling  during  the  time  of  the  partnership  can 
be  established  in  evidence.  Parker  v.  Barker, 
1  Brod.  &  B.  9;  S.  C.  3  Moore,  226. 

3.  A  trader,  in  a  commission  of  bankrupt 
issued  against  him,  is  described  as  a  money 
scrivener  only.  It  is,  nevertheless,  compe- 
tent to  a  plaintiff  to  support  the  commission 
by  proof  of  any  species  of  trading,  notwith- 
standing the  omission  of  the  general  words, 
"  dealer  and  chapman."  Smith  v.  Sandi- 
lands,  Gow,  171. 

4.  If  a  trader  ceases  to  manufacture,  but  still 
continues  to  solicit  orders  and  to  execute 
them,  and  holds  himself  out  to  the  world  as 
capable  of  executing  them,  he  is  an  object 
of  the  bankrupt  laws,  ff^haram  v.  Routledge, 
5  Esp.  235. 

5.  If  one  procure  orders  for  goods,  having  no 
stock,  but  buying  them  for  those  who  have, 
he  making  out  bills  to  his  custouaers,  in  his 
own  name,  and  beinjr  himself  debited  by  the 
person  he  buys  of,  this  is  a  trading  within  the 
bankrupt  laws ;  but  if  he  procures  orders  for 
another,  and  is  by  that  other  person  paid  a 
commission,  the  other  person  sending  the 
goods  to  the  customers,  this  was  not  a  trad- 
ing within  the  bankrupt  laws,  antecedent  to 
the  act  6  Geo.  4,  c.  16.  Doe,  dem.  Barrand 
Y,Lawrance,  2  Carr.  &  P.  134. 

6.  A  schoolmaster  buying  books  and  shoes, 
and  selling  them  at  an  advanced  price  to  his 
scholars,  is  not  a  trader  within  the  bankrupt 
laws.     Valentine  v.  Vuugkan,  Peake^  108. 

7.  Merely  drawing  bills  on  a  person's  own  ac- 
count, at  th^expense  of  paying  a  quarter  per 
cent,  commission,  besides  interest  at  five 
per  cent,  for  their  being  discounted,  and  bor- 
rowing accommodation  notes  in  exchange 
for  his  own,  to  the  same  amount,  will  not 
make  a  man  an  object  of  the  bankrupt  laws. 
HanketfY.  Jones,  2  Cowper,  745. 

8.  The  purchase  of  one  lot  of  timber,  with  in- 
tent to  sell  again,  will  make  a  man  a  trader. 
Halroyde  v.  Gwynne,  2  Taunt.  176. 

A  person  living  in  the  Isle  of  Man,  coming 
from  time  to  time  to  England,  and  buying 
goods  which  were  afterwards  sold  in  the  Isle 
of  Man,  is  a  trader  against  whom  a  com- 
mission of  bankrupt  may  issue  in  England, 
although  he  never,  in  fact,  sold  any  gooda 
in  England.  Allen  v.  Cannon,  4  B.  &  Aid. 
418. 


10.  A  commission  of  bankrupt  may  he  iup« 
ported  on  a  debt  accruing  before  the  bank- 
rupt became  a  trader,  and  an  act  of  bank- 
ruptcy  committed  after  he  has  ceaseil  to  be  a 
trader.  Bniley  v.  Grant,  9  Bing.  121 :  S.C. 
2  Moo.  h  S.  193. 

1 1.  A  commission  of  bankrupt  cannot  he  sup- 
ported against  a  person  under  age.  (yBnen 
V.  Currie,  3  Carr.  &  P.  283. 

12.  The  wife  of  a  convicted  felon,  sentenced  to 
transportation  beyond  the  seas  for  the  term 
of  fourteen  years,  but  removed  to  and  con- 
fined on  board  one  of  the  hulks  in  this  coun- 
try, is  liable  to  be  made  a  bankrupt,  if  she 
trade  on  her  own  account,  although  she  is 
in  the  habit  of  visiting  her  husband  and  bohl- 
ing  communication  wiih  him  during  his  con- 
finement. Ex  parte  Franks,  1  Moo.  &  Sc.  I; 
S.C.  7  Bing.  762. 

13.  A  smuggler  may  be  a  trader  within  tbe 
1  Jac.  1,  c.  15,  8.  i,  as  being  a  person  who 
seeks  his  living  by  buying  and  selling,  sl- 
though  such  buying  be  illegal.  CM  r. 
Sumonds,  5  B.  &  Aid.  516 ;  S.  C.  1  D.  &  R. 
111. 

14.  A  farmer,  who  occasionally  buys  hty,  con, 
horses,  &c.,  with  a  view  to  sell  again  for  profit, 
does  not  thereby  make  himself  a  trader  within 
the  bankrupt  laws.  Stewart  v.  Ball,  2  New 
Rep.  78. 

15.  A  person  who  rents  a  brick  ground,  sod 
makes  bricks  thereon  for  public  sale,  is  tnb- 
ject  to  the  bankrupt  laws.  If  a  man  exerdfe 
a  manufacture  from  the  produce  of  his  own 
land,  as  a  necessary  or  usual  mode  of  enjoy- 
ing that  produce,  he  shall  not  be  considered 
a  trader,  though  he  buy  necessary  ingredients 
to  6t  it  for  the  market ;  but  where  the  pro- 
duce of  the  land  is  merely  the  raw  materiil 
of  manufacture,  and  the  manufacture  not  the 
necessary  mode  of  enjoy in^f  the  land,  there  be 
is  a  trader.     fVells  v.  Parker,  1  T.  R.  34, 


HORSEMANSHIP  OF  LAWYERS. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
Your  remarks  in  a  late  Number  on  hones, 
suggest  some  other  observations,  if  yon  pleaie 
to  accept  them. 

First,  as  to  colour. — A  lawyer  should  never 
ride  a  white  horse.  It  rarely  suits  his  com- 
plexion, and  is  too  conspicuous.  A  grey  is 
very  doubtful,  but  in  some  cases  admissible— 
as  an  iron-^rey  for  instance.  All  fancy  coloon 
are  also  to  be  avoided. 

Next  as  to  size. — A  lawyer's  horse  sbonid 
never  be  too  large.  I  have  known  many  esai- 
nent  lawyers  ride  a  poney  without  any  discredit; 
but  I  never  knew  one  who  had  a  horse  sixteen 
hands  high. 

Thirdly,  as  to  breeding.— A  lawyer  is  not  a 
jockey;  he  does  not  ride  races,  and  asm 
justly  say,  knows  nothing  of  horse-flesh.  He 
never  hunts,  be  assured,  if  he  is  worth  any- 
thing ;  a  thorough-bred  is  therefore  quite  ont 
of  tue  question.    I  recommend  a  quiet  re- 
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tpectable  cob«  with  short  ears  and  tail,  as 
highly  legdX  $  but  I  do  not  say  that  a  switch 
tail  may  not  be  adopted.  I  have  seen  an  ex- 
cellent special  pleader  ride  a  switch  tail  mare. 

Fourthly,  as  to  saddle,  &c  — I  should  heartily 
despise  a  man  who  was  seen  with  a  bran  new 
saddle,  &c. 

Fifthly,  as  to  servant. — A  Queen's  Counsel 
may  hare  a  groom;  but  I  do  not  think  a 
lunior  has  any  right  to  one ;  but  if  he  has,  let 
him  particularly  avoid  gold  lace  round  the 
hat^  or  a  coat  lined  with  red  or  yelluw.  No 
junior  who  respects  himself  will  allow  this. 

J  fully  concur  with  you.  Sir,  in  the  advan- 
tage of  riding,  and  wish  you,  together  with  a 
nice  nag,  in  the  language  of  Lord  Coke,  "  the 
gladsome  light  of  jurisprudence,  the  loveliness 
of  temperance,  the  stability  of  fortitude,  and 
the  solidity  of  justice."* 

MiLBS.b 

•  Co.  Litt.  395.a 

^  Miles  in  the  same  sense  as  adopted  by  the 
tame  Lord  Coke.  See  the  title-page  of  bis 
Institutes. 


NEW  STANDING  ORDERS 

RBLATINO  TO 

PRIVATE  BILLS  IN  PARLIAMENT. 

Thb  following  resolutions  of  the  House  of 
Commons  are  extracted  from  the  Votes  and 
Proceedings  of  the  6th  of  October. 

Standing  Order,  No.  1,  read,  as  follows : — 

"  Resolved,  That  a  committee  be  appointed 
at  the  commencement  of  every  session,  con- 
sisting of  forty-two  members,  of  whom  five 
shall  be  a  quorum  in  opposed  cases,  and  three 
a  quorum  m  unopposed  cases,  to  which  shall 
be  referred  all  petitions  for  private  bills,  and 
such  committee  shall  be  denominated  "  The 
Select  Committee  on  Petitions  for  Private 
BiUs.*' 

Resolved,  That  a  committee  be  appointed  at 
the  commencement  of  every  session,  consist- 
ing of  forty-two  members,  of  whom  five  shall 
be  a  quorum  in  opposed  cases,  and  three  a 
quorum  in  unopposed  cases,  to  which  shall  be 
referred  all  petitions  for  private  bills,  with  iheir 
annexed  billt;^  and  such  committee  shall  be 
denominated  **  The  Select  Committee  on  PttU 
tions  for  Private  Bills." 

Standing  Order,  No.  119,  read  as  follows : 

Resolved,  That  no  private  bill  be  brought 
into  this  House,  but  upon  a  petition  first  pre- 
sented, truly  stating  the  case :  and  that  such 
petition  be  signed  oy  the  parties,  or  some  of 
them,  who  are  suitors  for  the  bill. 

Standing  Order  repealed  :-^ 

Resolved,  That  no  private  bill  be  brought 
into  this  House,  but  upon  a  petition  first  pre- 
sented, with  a  printeacopy  of  the  proposed  bill 
annexed;^  and  that  such  petition  be  signed  by 
the  parties,  or  some  of  them,  who  are  suitors 
for  the  bill. 

*  The  words  in  italics,  it  will  be  observed, 
are  new. 


Standing  Order,  No.  120,  read  as  follows : 
Resolved,  That  all  petitions  for  private  bills 
be  presented  within  fourteen  days  after  the 
first  Friday  in  every  session  of  parliament. 
Standing  Order  repealed : 
Resolved,  That  all  petitions  for  private  bills 
be  presented  within  twenty-one  dayt^  after  the 
first  Friday  in  every  session  of  parliament. 

Resolved,  That  in  the  case  or  any  application 
for  a  private  bill  relating  to  Enrrland,  the  com- 
mittee ma^  admit  proof  of  the  compliance 
with  the  IStandinfjT  Orders  which  reftrr  to  the 
affixing  to  the  church  doors  the  requisite 
notices  on  the  production  of  affidavits  sworn 
before  an^  justices  in  petty  sessions  assembled 
for  the  division  within  which  the  churches  on 
which  the  notices  have  been  affixed,  shuU  be 
rt* spertively  situated.^ 

Ordered,  That  the  said  resolutions  be  Stand- 
ing Orders  of  this  House. 

Standing  Order,  No.  14,  read  as  follows : 
Resolved,  That  notices  shall  be  given  in  all 
cases  where  application  is  intended  to  be  made 
for  leave  to  bring  in  a  bill  included  in  any  of 
the  following  classes : 

1st  Class. — Bills  for  inclosing,  draining, 
or  improving  lands ;  making,  maintain- 
ing, or  altering  a  burial  ground ;  build- 
ing, enlarging,  repairing  or  maintaining, 
a  church  or  chapel ; 
Paving,  lighting,  watching,  cleansing  or 

improving  cities  or  towns ; 
Erecting,  improving,  repairing,  maintain- 
ing or  ref^ulating  shire  or  county  or 
town  halls,  market-places  or  markets ; 
Constituting  any  local  court ; 
The  payment  of  any  stipendiary  magis- 
trate or  other  public  officer; 
Bills  relating  to  poor  rates  or  the  mainte- 
nance or  employment  of  the  poor. 
2d  Class. — Bills  for  making,  maintaining, 
varying,   extending  or  enlarging  any 
bridge,  turnpike  road,  cut,  canal,  reser- 
voir,  aqueduct,  waterwork,  navigation, 
tunnel,  archway,  railway,   pier,  port, 
harbour,  ferry  or  dock, 
dd  Class. — Bills  relating  to  county  ratea, 
gaols  or  houses  of  correction,  or  for 
confirming,  prolonging  or  transferring 
the  term  of  letters  patent ;  or  confer- 
ring powers  to  sue  and  be  sued,  or  for 
incorporating  or  giving  any.  power  to 
any  company,  or  bills  to  constitute  or 
amend  any  former  act  passed  for  any  of 
the  purposes  included  in  this  or  the  two 
preceding  classes,  where  no  further  work 
than  such  as  was  authorised  by  any 
former  act  is  proposed  to  be  made. 
Standing  Order  repealed. 
Resolved,  That  notices  shall  be  given  in  all 
cases  where  application  is  intended  to  he  made 
for  leave  to  bring  in  a  hill  relating  to  the  sub- 
jects included  in  anv  of  the  following  classes : 
1st  Class. — Inclosing,  draining  or  improv- 
ing lands ; 

>>  The  time  is  thus  extended  from  fourteen 
to  twenty-one  days, 
c  This  resolution  is  new. 
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New  Standing  Ordeti  rekiimff  to  Private  BUU  h  ParlumimU. 


Making,  maintaining,  or  improving  a 
JUheryi^ 

Making,  maiotainiDg  or  altering  a  burial 
ground ; 

Building,  enlargingor  maintuninga  church 
or  chapel. 

Paving,  lighting,  watching,  cleansing  or 
improving  a  city  or  town. 

Erecting,  improving,  repairing,  maintain- 
ing or  regulating  a  shire  or  county  hall, 
market  place  or  market ; 

Constituting  a  local  court ; 

Payment  of  a  stipendiary  magistrate  or 
other  public  officer  \ 

Maintaining  or  employing  the  poor,  or 
affecting  poor  rates. 

Crown,  church  or  corporation  propertjf,  or 
property  held  in  truitfor  puidic  or  cha- 
ritable purposes.^ 

2d  Class. — Making,  maintaining,  varying, 
extending  or  enlarging, 
An  aqueduct  A  navigation. 

An  archway,  A  pier, 

A  bridge,  A  port, 

A  canal,  A  railway, 

A  cut,  A  reservoir, 

A  dock,    *  A  tunnel, 

A  ferry,  A  turnpike  road, 

A  harbour,  A  waterwork. 

3d  Class. — County  rates. 

A  gaol  or  house  of  correction ; 
Confirming,  prolonging  or   transferring 

the  term  of  letters  patent ; 
Incorporating  or  giving  powers  to  a  com- 
pany; 
Continuinir  or  amending  an  act  {>assed  for 
any  of  the  purposes  included  in  this  or 
the  two  preceding  classes,  where  no 
further  work  than  such  as  was  autho- 
rised  bv  any  former  act,  is  proposed  to 
be  maae. 
Standing  Order,  No.  16,  read,  as  follows : — 
Resolved,  That  notices  shall  also  be  given  in 
all  cases  of  estate  bills  relating  to  the  crown, 
church,  corporation  or  charity  property,  held 
in  trust  for  public  or  charitaole    purposes, 
whether  it  be  intended  that  sucii  bills  shall  ori- 
ginate in  this  or  in  the  other  house  of  parlia- 
ment. 
Standing  Order  repealed.' 
Standing  Order,  No.  17.  read,  as  follows: — 
Resolved,  That  it  be  the  intention  of  the 
parties  applving  for  leave  to  bring  in  a  bill,  to 
levy  any  tolls,  rates  or  duties,  or  to  alter  any 
existing  tolls,  rates  or  duties,  the  notices  shall 
specify  such  intention. 
Standing  Order  repealed. 
Resolved,  That  if  it  be  the  intention  of  the 
parties  applying  for  leave  to  bring  in  a  bill  to 
levy  any  tolls,  rates  or  duties,  or  to  alter  any 
existing  tolls,  rates  or  duties,  or  to  confer,  vary, 


e  The  clauses  in  italics  are  new ;  the  others 
are  differently  arranged  and  expressed,  but  the 
same  in  substance  as  in  the  previous  Standing 
Orders. 

'  This  Order,  though  here  epealed,  is  in* 
eluded  in  the  foregoing  New  Order. 


$r  e^ftingUiik  any  exenption$  from  payment  of 
tolli,  raiee,  or  dudee,  or  any  other  righit  or 
privUege9,%  the  notices  shall  spedfy  such  in- 
tention. 

Standing  Order,  No.  22,  read,  as  follows:— 

Resolved,  That  in  cases  of  hills  included  ia 
the  2d  Class,  all  notices  shall  contain  the  namei 
of  the  parishes  townships  and  extra-parochial 
places  from,  in,  through  or  into  which  the 
work  is  intended  to  be  made,  maintained, 
varied,  extended  or  enlarged,  and  shall  state 
the  time  and  place  of  deposit  of  the  plans, 
sections  and  books  of  reference  respectively, 
with  the  clerks  qf  the  peace,  parish  derks, 
schoolmasters,  town  clerks  and  postmasters  as 
the  case  may  be.    (See  Nos.  23  and  27). 

Standing  Order,  No.  38,  read,  as  follows  :* 

Resolved,  That  in  aU  cases  where  it  is  pro- 
posed to  make,  vary,  extend  or  enlarge  any 
turnpike  road  or  railwav,  the  plan  shall  exhibit 
thereon  the  height  or  the  several  embank- 
ments, and  the  depth  of  the  several  cuttioiri 
respectively,  on  a  scale  specified  thereon.  (See 
Fig.  1). 

Standing  Order  repealed. 

Resolved,  That  in  all  cases  where  it  is  pro* 
posed  to  make,  vary,  extend  or  enbige  any 
railway,  the  plan  shall  exhibit  thereoa  the 
height  of  the  several  embankments,  and  the 
depths  of  the  several  cuttings  respectively,  on 
a  scale  specified  thereon.    (See  Fig.  1).^ 

Standing  ( )rder.  No.  161,  read,  as  fbflows  :— 

Resolved,  That  a  filled  up-biU,signed  by  the 
agent  for  the  bill,  as  proposed  to  be  submitted 
to  the  committee,  be  deposited  in  the  prirate 
bill- office  at  the  time  ot  giving  notice  of  the 
meeting  of  the  committee,  and  in  the  case  of  a 
re-committed  bill,  a  filled-up  bill,  as  proposed 
to  be  submitted  to  the  committee  on  re-com- 
mittal, shall  be  deposited  in  the  Private  Bill 
Office  on  the  dav  that  the  order  for  such  re- 
committal shall  be  made ;  and  that  all  parties 
shall  be  entitled  to  a  copy  thereof,  upoo  pay- 
ment  of  the  charges  for  making  out  ameod- 
ments  of  such  bill. 

Standing  Order  repealed. 

Resolved,  That  a  filled-up  bill,  signed  by  the 
agent  for  the  bill,  as  proposed  to  be  sabmitted 
to  the  committee  on  the  bUl,  be  deposited  in 
the  Private  Bill  Office  nt  the  time  of  giring 
notice  of  the  meeting  of  the  committee  oo  the 
bill ;  and  in  the  case  of  a  re-couunitted  bill,  a 
filled-up  bill,  as  proposed  to  be  submitted  to 
the  committee  on  re-committal,  shall  be  depo- 
sited in  the  Private  Bill  Office  three  deer  dnffs 
dffore  the  day  appointed  for  the  meeting  ff  nick 
committee  ;^  ana  that  all  parties  shall  be  eati- 
tied  to  a  copy  thereof  upon  payment  of  the 
charges  for  making  out  amendments  of  soch 

Ordered,  that  the  said  resolutions  be  Stand- 
ing Orders  of  this  House. 

a  This  regulation  was  not  in  the  previous 
Order. 

^  The  difference  between  this  and  the  former 
Order  is,  that  the  new  one  applies  to  rail»wy* 
onlv.  and  not  to  turnpike  roaos. 

^  The  time  here  fixed  is  new. 
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Schedule  to  Apeendtx  A.  of  Standing  Or- 
den,  p.  74,  amenoed  as  follows :— After  the 
word  'pariah'  be  ioBerted  'township,  town- 
lands,  or  extra-parochial  place :'  again,  after 
the  word  'pansh,'  be  inserted  'township, 
town  lands,  or  extra-parochiid  place.' 

MOOT  POINTS. 

MOBTGAOB  STAMP. 

With  due  deference  to  the  opinion  of  J.  B.  A., 
{«mte,  p.  3970  I  cannot  avoid  thinking  that  an 
ad  valorem  stamp  is  not  necessary,  in  the  case 
put  by  "  A  Subscriber,"  p.  349.  In  my  opi- 
nion the  relationship  of  mortgagor  and  mort- 
gagee subsisted  between  A.  and  B.  during  the 
whole  traunsaoiion ;  the  conveyance  fo  C,  in 
trust  for  sale,  was  made  for  better  securing  the 
mortage  money,  and  subject  to  the  mortgage, 
the  estate  was  (notwithstanding  the  convey- 
ance to  C)  still  in  equity  the  property  of  ^., 
who,  on  satisfying  the  mortgage,  was  entitled 
to  call  for  a  re-conveyance  of  it.  The  fact  of 
the  mortgagee  accepting  a  Ifess  sum  than  was 
due  makes  no  difference,  nor  do  I  see  any  ma- 
terial distinction  between  this  case,  and  the 
common  one  of  a  mortgage  in  fee  with  power 
of  sale  to  the  mortgugee.  It  might,  with  equal 
propriety  be  contended,  that,  in  the  latter  case 
(after  the  expiration  of  the  time  limited  in  the 
proviso  for  redemption)  the  mortgagor  could 
not  pay  off  the  moitgage,  without  being  deemed 
a  purchaser  under  the  power  of  sale. 

J.  J.  W. 

DSVISE  TO  LAWFUL  HBIRS. 

In  the  case  stated  by  "A  Subscriber,*'  at 
p.  445,  aii/tf,  there  cannot  be  the  shadow  of  a 
doubt  that  J,  B.  took  an  estate  in  fee,  for  the 
rule  being  that  a  devise  to  a  man  and  his  heirs 
passes  the  fee-simple,  the  addition  of  the  word 
"lawful,"  expressing  what  the  law  would 
otherwise  have  intended,  cannot  certainly  alter 
the  case.  In  addition  to  this,  the  fact  of  the 
land  being  charged  witli  the  payment  of  debts 
would,  according  to  the  established  rule,  be 
sufficient  to  shew  that  it  was  the  testator's  in- 
tention that  J,  B,  should  have  the  absolute 
dominion  over  the  property.  I  have  not  been 
able  to  find  any  case  in  point,  but  the  conclu- 
sion is  so  obvious,  that  it  seems  doubtful  whe- 
ther any  such  case  has  been  litigated. 

A  M.C. 


RE-BKTRT,  ON  FORFEITURE  OF  LEASE,  BT 
CONSTABLE. 

In  answer  to  "  Civis,  A,"  p.  41 1,  anie,  I  will 
remind  him  that  ejectment  is  the  only  means 
(except  in  those  cases  where  justices  of  the 
peace  exercise  a  summary  jurisdiction,  with 
which  your  correspondent  is,  no  question, 
acauainted)  to  be  employed  for  the  recovery 
of  land,  whenever  a  person  entitled  to  land  has 
a  right  of  entnr,  he  may,  if  the  premises  be 
unoccupied  and  vacant,  in  a  peaceable  manner 
and  without  using  such  violence  as  would 


amount  to  a  forcible  entry,  enter  and  take 
possession  without  any  legal  formslity.  TWv- 
ior  V.  Cole,  3T.  R.  296;  Arch.  Q.  6.  vol.  2, 
731.  The  addition  of  the  words,  "  mth  the 
aid  of  a  constable,"  &c.,  to  the  claut»e  of  re- 
entry, are  wholly  inoperative,  I  apprehend, 
inasmuch  as  the  law  has,  in  the  event  contem* 
plated,  provided  a  remedy ;  and  "Civis,  A.*^ 
cannot  fo  this  short  way  to  work,  unless  indeed 
he  is  mmded  to  be  indicted  for  forcible  entrv ; 
(see  1  Bing.  158)  though,  I  admit,  it  might  be 
convenient  in  some  cases. 

A.  Civis. 


SELECTIONS 
FROM  CORRESPONDENCE. 


LANDLORD  AND  TBNANT.'^SUIIMARY  REMBOr. 

Sir, 

My  attention  has  been  lately  called  to  s.  13, 
of  the  act  of  3  &  4  Vict.  c.  84,  intituled  "an 
Act  for  better  defining  the  powers  of  Justices, 
within  the  Metropolitan  Police  District." 

Bv  the  above  act,  the  benefits  derived  by 
lanalords  within  the  metropolitan  police  dis- 
tricts, under  the  act  of  11  Geo.  2,  c.  19,  is 
verv  much  lessened,  if  not  entirely  done  away 
witn. 

I  had  occasion  lately  to  apply  at  the 
Police  Court,  Hatton  Garden*  for  the  usual 

Erocess  in  a  case  where  the  demised  house 
as  been  deserted  by  the  tenant,  and  left  un- 
occupied so  as  no  sufficient  distress  can  be 
had  to  countervail  the  arrears  of  rent,  and  was 
informed  by  the  clerk  that  in  consequence  of 
the  alteration  in  the  law,  and  the  very  loose 
way  in  which  the  clause  was  drawn  up,  there 
was  much  difficulty  in  acting  upon  it,  and  he 
said  that  he  would  not  undertake  to  prepare 
the  necessary  forms. 

Having  thus  pointed  out  the  grievance,  per- 
haps some  of  your  readers  may  be  able  to  sug- 
gest what  course  should  be  pursued.  It  would 
seem,  that  within  the  metropolitan  police  dis- 
trict, the  county  magistrates  are  forbidden  to 
act.  A  Landlord. 


MORTCAOB  6TAMF6. 

In  answer  to  an  enquiry  by  P.  P.  at  p.  411, 
as  to  the  safest  course  in  reference  to  pre- 
miums intended  to  be  advanced  by  a  mort- 
gagee on  life  policies,  where  it  is  doubtful 
whether  they  will  be  punctually  paid  by  the 
mortgagor,  1  beg  to  mention  that  I  believe 
Lord  Cotienham  has  recently  had  the  question 
under  his  consideration,  anci  is  understood  to 
have  decided  that  a  25/.  stamp  is  necessary 
where  the  amount  proposed  to  l)e  advanced  is 
left  unlimited ;  or  that  the  party  must  limit  it, 
and  apply  the  ad  valorem  stamp,  beyond  which, 
whatever  monies  arc  paid,  will  be  at  the  mort- 
gagee's own  risk.  Richards  v.  The  Earl  of 
Macclesfield  is  the  case  to  which  I  allude.  It 
appeared  that  bankers  lent  a  sum  of  money, 
for  which  the  borrower  mortgaged  his  life  es- 
tate, and  assigned,  as  security,  three  policies 
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of  insuirBnce  on  his  life.  The  mortgagor  cove- 
nanted to  pay  interest  at  5/.  per  cent.,  and  the 
Eremiums  on  the  policies.  By  the  deed,  which 
ad  a  stamp  for  8000/.,  it  was  declared  that  iu 
case  of  any  default  in  the  payment  of  the  said 
premiums,  it  should  he  laivfu'l  for  the  hankers, 
at  their  option,  to  advance  and  pay  such  sum 
or  sums  of  money  as  should  he  required  to 
keep  alive  the  policies;  and  it  was  declared 
and  agreed  that  the  sums  of  money  so  ad- 
vancea  as  last  aforesaid  should  stand  charged 
upon  the  mortgaged  premises,  and  should 
carry  interest  at  and  atter  the  rate  aforesaid, 
and  should  be  recoverable  in  the  like  manner 
as  the  original  sum  The  Master,  on  refer- 
ence, had  allowed  10,000/. ;  the  bankers  claim- 
ed 14000/.,  being  for  principal,  interest  and 
premiums.  I  would  reter  your  correspondent 
to  the  cases  cited  in  argument,  namely,  Halse 
V.  Peters,  2  Barn.  &  Ad.  807,  decided  by  Lord 
Tenterden,  Baron  Parke,  and  Mr.  Justice 
Taunton ;  Doe  d.  Mercerm  v.  Bragg,  3  Nev. 
&  Perry,  664 ;  and  Scott  v.  AlUopp,  2  Price, 
20.  Q.  Q. 


SUPERIOR  COURTS. 


Vice  Cl)aiuenor'i^  Court. 

DISMISSAL   OF   BILL. — LIABILITY  OF  SOLICI- 
TORS TO  COSTS. 

A  solicitor  who  has  been  induced  on  the  re- 
presentations of  his  clerks  to  take  certain 
proceedings  in  the  name  of  a  person  who 
proves  not  to  be  in  existence,  will  not  be 
liable  personally  for  the  costs  which  may 
have  been  incurred  by  the  party  against 
whom  he  proceeded,  unless  it  can  be  shown 
that  he  was  cognizant  of  the  nnn  existence 
of  the  person  in  whose  name  he  sued, 

A  bill  filed  by  the  defendant,  against  whom  a 
verdict  had  heen  obtained  at  the  suit  of  a 
fictitious  person,  to  restrain  further  pro^ 
ceedings  in  the  action,  will,  upon  his  ap- 
plication, be  dismissed  without  costs. 

This  suit  was  instituted  for  the  purpose  of 
staying  further  proceedings  in  an  action  that 
had  been  brought  agffnst  the  plaintiff  upon  a 
bill  of  exchange  alleged  to  have  been  accept- 
ed by  him,  and  to  have  been  drawn  by  one 
Peters,  and  in  which  Peters  had  obtained  a 
verdict.  The  suit  was  instituted  subsequently 
to  the  trial  of  the  action,  and  the  bill  charged 
fraud  and  collusion  against  Peters  and  the 
other  parties  to  the  hill  of  exchange,  one  of 
whom  was  examined  as  a  witness  ou  the  trial 
of  the  action,  to  prove  the  handwriting  to  the 
bill;  but  the  plaintiff  having  afterwards  dis- 
covered that  there  was  no  such  person  as  Petera 
in  existence,  he  obtained  a  rule  in  the  Court 
of  Queen's  Bench  for  setting  aside  the  verdict, 
which  was  made  absolute,  but  without  costs. 
Pending  this  rule,  an  applic^ition  was  made  to 
the  Vice  Chancellor,  aud  subsequently,  on 
appeal  to  the  Lord  Chancellor  for  an  order 
that  Mr.  Bebb,  the  supposed  plaintiff's  attor- 
ney in  the  action,  and  wbo  had  also  entered  an 


appearance  In  the  suit,  should  pay  to  the 
plaintiff  in  equity  the  costs  of  the  suit,  snd 
also  of  the  application,  when  it  was  ordered 
that  the  motion  should  stand  over  until  the 
decision  of  the  Court  of  Queen's  Bench  sbonld 
be  known.  The  rule  having«been  made  absn- 
lute  in  the  manner  ahove  stated,  the  former 
application  was  now  renewed  in  this  Court. 

Bruce  9Jid  Tripp,  for  the  plaintiff,  submitted 
that  Mr.  Bebb,  who  had  acted  as  the  attorney 
and  solicitor  of  Peters,  the  supposed  plaiatif 
at  law,  and  through  whose  proceedings  the 
plaintiff  here  had  been  put  to  the  heavy  costs 
from  which  he  now  sought  to  be  indemnifird, 
was  bound  to  satisfy  all  the  costs  thus  impro- 
perly occasioned.  Although  it  was  evident 
that  the  transaction  had  been  carried  oo  by 
his  clerk,  and  that  he  was  entirely  ignorant  of 
the  fraud,  still  he  was  answerable  for  the  acu 
of  his  servant,  and  as  somebody  must  suffer, 
it  was  scarcely  reasonable  to  expect  that  the 
loss  should  fall  upon  one  who  could  have  do 
control  over  the  party  who  bad  created  the 
mischief. 

IFakefield,  for  Bebb,  insisted  that  as  he  was 
wholly  ignorant  of  the  fraud  that  bad  been 
practised,  he  could  not  be  h<  Id  responsible  for 
that  which  was  the  subject  of  a  criminal  chaixe 
against  another.  The  bill  did  not  even  suggest 
that  there  was  no  such  person  as  Peters,  but 
merely  charged  fraud  and  collusion  with  that 
supposed  person,  to  concoct  the  pretended 
bill  of  excoange.  The  Court  having  ordered 
tiiat  service  of  the  subpoena  upon  Mr.  Bebb 
sliould  be  deemed  good  service,  he  had  deemed 
it  his  duty  to  instruct  bis  clerk  in  Court  to 
enter  an  appearance ;  but  that  was  the  ooly 
proceeding  he  had  taJcen,  for  before  be  had 
never  intervened  in  the  suit;  aud  the  utmost, 
therefore,  which  could  be  charged  against 
him,  would  be  any  costs  that  had  been  in- 
curred in  consequence  of  that  appearance,  and 
as  not  a  single  step  had  since  been  taken,  oo 
claim  could  be  made  against  him.  It  was 
clear,  also,  the  plaintiff  was  nrematare  io  hii 
application  to  this  Court,  for  ne  ought  to  have 
waited  till  the  rule  in  the  Queen's  Bench  was 
disposed  of,  which  would  have  rendered  anj 
other  proceeding  unnecessary.  That  Coart, 
having  all  the  facts  before  it,  and  having  also 
had  the  advantage  of  hearmg  the  trial  of  the 
action,  had  not  thought  Mr.  Bebb's  conduct 
so  culpable  as  to  call  for  the  infliction  of  aoy 
penalty  upon  him  in  the  shape  of  costs,  and 
there  were  no  proceedings  in  the  suit  whicli 
justified  such  a  visitation. 

Chandlns,  for  Hurd,  one  of  the  defendants, 
and  a  party  to  the  bill  of  exchange,  but  who 
had  no  interest,  claimed  the  costs  of  his  client. 
The  yice  Chancellor  commenced  by  stating 
that  there  was  nothing  in  the  case  to  affect  in 
the  slightest  degree  Mr.  Bebb*s  character.  It 
appeared  that  the  clerk,  who  was  anxious  to 
get  business  for  bis  employer,  had  relied  im- 
plicltly  upon  the  statement  made  to  him  by 
the  party  who  brought  the  bill,  and  that  Mr. 
Bebb  had  given  credit  to  his  clerk.  With  re- 
gard to  Hurd,  as  there  was  no  ground  of  com- 
plaint  agsdnst  him,  the* bill  must  be  dismissed 
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«8  against  him,  and  the  coitfl  paid  by  the  plain-!  be  paid,  to  the  two  police  officers,  who  bad 
tiff ;  and  the  question  then  was,  whether  any    respectively  ariven  information  of  the  offence, 
• '  *         * '  •     •-«•»!  jyjj  apprehended  the  defendant :  the  demand 


and  what  costs  should  he  paid  by  Mr.  Bvbb. 
A«  the  Court  of  Queen's  Bench  had  deter-  j 
tniued  that  Mr.  Bebb  should  not  pay  any  costs 
relatiDff  to  the  action,  his  Honor  said  he  could 
not  conceive  why,  in  an  incidental  proceeding, 
he  should  be  held  liable.  1  he  plaintiff  had 
prematurely  filed  his  bill,  without  making  suf- 
ficient enquiry ;  and  although  primd  facie 
there  was  a  cases  of  laches  against  Mr.  Bebb, 
still,  as  the  Court  of  Queen's  Bench  had  not 
*  thought  it  necessary  to  order  him  to  pay  any 
cobts,  there  was  no  reason  why  a  different 
decision  should  be  come  to  in  this  Court.  The 
bill  must  therefore  be  dismissed  with  costs,  to 
be  paid  by  the  plaintiff  as  against  the  defendant 
Hurd,  and  without  costs  as  against  the  otlier 
parties. 

Elderion  v.  Peters  and  others,  July  27, 1841. 


<Qurrn'tf  33en(t)  Practice  Court. 

1.0TTBR1E8. — PROCEEDINGS  FOR   PENALTIES. 

-*46oE0.3,  c.  148,8.59. 

Since  ihe  46  Geo.  3,c.  148,#.  59,  proceed! ngt 
for  the  recovery  of  penalties  for  carrying 
on  illegal  lotteries,  mutt  be  taken  in  the 
name  of  the  Jttornfy  General,  and  not  be- 
fore magittrates,  and  the  provitions  of  the 
act  are  not  confined  to  state  lotteries,  but 
extend  to  thote  of  a  private  nature. 
This  was  an  application  for  the  discharge 
of  a  person  named  Henry  Tuddenham  out  of 
the  custody  of  the  keeper  of  the  House  of  Cor- 
rection at  Xiittle  Walsingham,  in  the  County  of 
Norfolk,  on  the  ground  of  a  defect  which  ap- 
peared on  the  face  of  the  warrant  of  commit- 
ment. The  prisoner  was  now  brought  up 
under  a  writ  of  habetts  corpus,  and  the  warrant 
of  committal  was  shewn  upon  the  return  to 
the  writ.  The  warrant  recited,  that  Tudden- 
ham was  a  licensed  hawker,  and  thai  on  the 
31st  May,  180,  he  was  duly  convicted  before 
two  magistrates  at  a  petty  sesssions  held  at 
Fakenham,  for  that  he  on  the  2dth  day  of  May, 
in  the  parish  of  East  Rudham,  "did  in  a  cer- 
tain  room,  being  part  and  parcel  of  certidn  pre- 
mises, called  and  known  by  the  naqae  of  the 
Oown  Inn,  set  up,  exercise,  maintain  and 
keep  open  in  a  public  manner  a  certain  game 
of  lottery,  to  be  determined  by  the  chance  of 
drawing  certain  tickets,  on  which  tickets  cer- 
tain numbers  in  figures  were  then  and  there 
marked  and  impressed,  and'on  the  drawing  of 
any  one  of  which  said  tickets  the  said  Henry 
Tuddenham,  then  and  there  undertook,  in 
consideration  of  a  certain  sum'  of  money,  to 
wit,  the  sum  of  one  shilling,  to  him  pa'd  on  de- 
mand by  the  drawer  of  the  said  ticket,  to  deliver 
certain  goods  to  such  drawer  of  such  ticket, 
contrary  to  the  forms  of  the  statute."  The 
warrant  then  went  on  to  recite  the  judgment 
of  the  justices,  that  Tuddenham  should  for  his 
said  offence,  forfeit  the  sum  of  100/.,  one-third 
of  which  was  to  be  appropriated  to  the  use  of 
her  Majesty,  while  the  other  two-thirds  should 


of  the  100/.  of  Tuddenham,  his  refusal  to  pay 
it,  and  his  consequent  committal  in  default  for 
three  months  to  the  House  of  Correction  at 
Little  Walsingham. 

In  support  of  the  application  it  was  urged, 
that  this  conviction  had  taken  place  under  the 
42  Geo.  3,  c.  119,  s.  2,  by  which  persons 
offending  in  the  manner  pointed  out  were 
liable  to  penalties,  and  to  punishment  as  rogues 
and  vaguDonds,  and  by  which  certain  powers  of 
proceeding  in  such  cases  were  given  to  justices. 
The  more  recent  stat.  46  Geo.  3,  c.  148,  s.  59, 
however,  made  a  material  alteration  in  the 
course  to  be  taken  against  persons  keeping 
lotteries.  That  section  provided,  that  afl 
pecuniary  penalties  recovered  under  the  act 
should  be  applied  to  the  use  of  his  Majesty, 
his  heirs,  and  successors,  and  "from  and  after 
the  commencement  of  this  act,  it  shall  not  be 
lawful  for  any  person  or  persons  whatever,  ex- 
cept where  it  is  otherwise  directed,  to  com- 
mence or  enter,  or  cause  or  procure  to  be 
commenced  or  entered,  or  filed  or  prosecuted, 
any  action,  suit,  iiill,  plaint,  or  information, 
for  the  recovery  of  any  pecuniary  penalty  or 
penalties  inflicted  by  any  of  the  laws  touching 
or  concerning  lotteries,  or  by  this  act,  unless 
the  same  be  commenced  ^c,  in  the  name  of 
His  Majesty's  Attorney  General,  in  the  Court 
of  Exchequer  at  Westminster  &c. ;  and  if  any 
action  &c.,  shall  be  commenced  or  entered  in 
any  other  person's  name  or  names  than  as  is 
before  mentioned  the  same  and  all  proceed- 
ings thereupon  had,  are  hereby  declared  to  l>e 
null  and  void,  and  the  said  Court  or  Courts 
where  such  proceedings  shall  be  commenced, 
shall  cause  the  same  to  be  stayed,  any  law, 
custom,  or  usage,  to  the  contrary  notwithstand- 
ing." It  was  obvious  from  the  terms  of  the 
warrant,  that  this  act  had  reference  to  the  al- 
leged offence,  but  all  jurisdiction  in  such  cases 
was  taken  away  from  justices  in  such  cases, 
and  the  prisoner  was  entitled  to  be  discharged. 

In  opposition  to  the  application,  it  was  con- 
tended, that  this  could  not  be  taken  to  be  a 
case  within  the  meaniug  of  the  last  act  re- 
ferred to,  for  it  was  preposterous  to  suppose 
that  any  process  could  be  sued  out  against  a 
person  in  the  situation  of  the  prisoner,  who 
was  a  travelling  hawker,  possessing  no  fixed 
residence,  and  whose  movements  could  not  be 
traced.  State  lotteries  only  were  intended  to 
be  reached  by  the  act,  and  the  case  of  Rexy.  Us* 
ton,  5  T.  R.  338,  was  an  authority  to  that  effect, 
because  although  that  decision  had  been  given 
upon  the  terms  of  the  27  Geo.  3,  c.  1,  the 
more  recent  act  of  the  46  Geo.  3,  c.  148,  s.  59, 
was  a  mere  re-enactment  of  the  provisions  of 
that  statute.  The  last-named  act,  besides,  re- 
ferred to  proceedings  in  any  Court  or  Courts, 
and  proceedings  before  iustices  could  not  be 
deemed  to  come  within  this  description. 

Cur,  adv,  vult. 

Nightman,  J. — I  am  of  opioion  that  the  ob- 
jecrion  taken  in  this  case  on  behalf  of  the  pri- 
soner must  prevail.     According  to  the  term- 
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of  tbc  59th  section  of  the  46  Geo.  3,  c.  1-18, 
which  include  *'  all  pecaniary  penalties  for  any 
offence  against  any  law,  touching  or  concerning 
lotteries,  or  against  this  act,"  there  can  be  no 
doubt  that  this  case  is  included.  The  case  of 
Hejf  ▼.  Listen,  has  been  referred  to  in  answer 
to  the  objection ;  that  decision  appears  to  my 
mind  to  be  an  extraordinary  one,  I  confess. 
That  was  a  conviction,  removed  by  certiorari 
into  this  Court,  which  conviction  had  been 
made  under  the  12  Geo.  2,  c.  28,  passed  for 
preventing  excessive  and  deceitful  gaming. 
An  objection  there  urged,  was  that  the  statute 
in  question  referred  to  the  10  &  11  W.  3, 
c.  Ii7f  which  was  passed  for  suppressing  lot- 
teries, and  dedarea  certain  games  within  that 
act  to  be  lotteries.  Then  the  27  Geo.  3,  c.  1, 
was  mentioned,  by  which  the  jurisdiction  of  ma- 
gistrates was  taken  a«vay  in  express  terms  to  con- 
vict for  penalties  incurred  for  offences  concern- 
ing lotteries.  The  judgment  of  the  Court  is  thus 
expressed.-— There  is  no  pretence  for  either 
of  the  objections,  the  first  (which  is  that  to 
which  I  have  referred)  has  been  already  over- 
ruled in  a  case  which  came  before  us  two 
years  ago.  The  lotteries  meant  by  the  27 
Geo.  3,  c.  1,  are  state  lotteries  only.  The  case 
which  had  been  before  decided  dues  not  ap- 
pear to  be  any  where  reported.  On  reference 
to  the  27  Geo.  3»  c.  I,  certain  acts  are  recited 
in  the  first  clause,  the  first  of  which  appears  to 
be  for  suppressing  illegal  lotteries  amongst 
otlier  things;  and  sec.  2,  takes  away  the  juris- 
diction of  magistrates,  and  points  out  how 
penalties  shall  be  recovered,  "  which  shall  be 
incurred  by  any  peron  offendinj;  against  such 
parts  of  the  saiii  acts  or  any  ot  them  as  touch 
and  concern  lotteries."  The  case  of  Rex  v. 
Listen,  seems  to  decide  chat  those  words  refer 
to  state  lotteries  only,  and  yet  one  statute  is 


recited  which  refers  to  illegal  lotteries  gene* 
rally.  The  statute  8  Geo.  1,  c.  2,  is  one  of 
those  which  are  recited,  and  the  object  of  that 
act  is  stated  to  be  "  for  suppressing  lotteries 
denominated  sales,  and  oxher  private  lotteries.'* 
It  is  true  that  the  words  of  the  second  section  of 
the  27  Geo.  3,  c.  1,  are  "  as  touch  and  coacera 
lotteries,"  and  that  the  Court  in  Res  v.  Uties 
expressly  says  that  that  clause  refers  to  state 
lotteries  only,  but  that  opinion  is  given  on  a 
previous  decision,  which  is  not  reported,  and 
the  precise  grounds  of  which,  tliereforei  we 
have  not  before  us.  However,  in  this  caM, 
the  language  of  the  statute  46  Geo.  3,  c. 
148,  s.  59,  is  very  different  from  that  of  the 
27  G.  3,  c.  1,  s.  2.  Both  the  42  Geo.  3,  c.  119, 
and  the  46  Geo.  3»  c.  148,  have  been  passed 
since  the  decision  of  Res  v.  Listen,  sad 
whether  the  Court  would  have  arrived  at  the 
same  conclusion  npon  those  statutes  is  an- 
other question.  The  seventh  section  of  the 
42  Geo.  3,  c.  119,  extends  all  the  provisiooJi 
powers  &c.,  of  the  27  Geo.  3,  c.  1,  to  itself, 
and  even  if  it  were  not  on  account  of  the 
46  Geo.  3,  c.  143,  tlie  present  commitaent 
would  be  bad,  as  we  have  already  seen  that  the 
27  Geo.  3,  c.  1,  takes  away  the  jurisdicdoo 
of  magistrates.  But  the  59th  clause  of  the 
46  Geo.  3,  c.  148,  is  decisive.  That  restricts 
proceedings  for  penalties  to  be  taken  io  the 
name  of  the  Attorney  General  in  the  Court  of 
Excheouer,  and  applies  in  its  terms  to  this 
case.  Practically  also,  I  believe,  it  is  asual 
that  the  proceedings  should  be  taken  in  accord* 
ance  with  its  express  provisions.  The  prisoner 
therefore,  must  be  discharged. 

Prisoner  discharged.  Gunning,  in  support 
of  the  application;  Palmer  and  CMaUnf, 
contri, 

Reginav.  Tuddenham,  T.  T.  1841.  Q.  B.  P.  C. 
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Judgmenti* 
Sanders  T.  Benion 
Massie  v.  Drake,  peHiion,  2  causes 

Pleas  and  Denmrrert, 
Part  Heard>-Brown  r.  Perrott,  demurrer  o/dtfen- 

dam£  Soames 
Allen  V.  Macpberson,  demurrer  of  defendants 
Allen  T.  MacphereOD,  demurrer  tff  defendants  Mac 

pkersen  and  others 
Erans  r.  Todd,  demurrer  of  defendant  Todd 

Matters  vhick,  in  regular  tum^  wouUl  have  been 
heard  on  a  former  day ;  but  which  have  been  ad- 
journed at  the  request  of  Parties  till  after  the  First 
Iksy  of  Causes  in  Michaelmas  Term, 

Gibbs  T.  Boire8-^<(/.  to  come  on  witb  supplemental 
canse 

Ellis  V.  Griffiths— Ditto  v.  Cams— /»<(/.  till  after 
report  made 

Suckennore  v.  Dimes— ojf.  to  come  on  with  sup- 
plemental cause 

Millar  r.  Craig— o£^'.  till  after  Term 

Cook  r.  Fryer — at^,  for  amendments 

Warwick  v.  Richardson— Clarke  r.  Sewell,  ex- 
ceptums — adj.  to  prepare  a  case 

Firat  day  of  Term— A/o/toiu 

Matters  which,  in  regular  ium,  would  have  been 
heard  on  a  former  day  t  but  which  have  been  ad- 
Jtmmefl  at  request  of  Parlies  till  the  First  day  of 
Cmtses  in  Michaelmas  Term, 

Hodge  V.  Rexworthy— Ditto  v.  Hodge,  /itrther  di- 
rections and  costs,  and  petitUm  part  heard 

Synge  v.  Giles 

Davenport  v.  Bisbopp 

Holmes  v.  Rlenkin— Ditto  t.  Holmes 
James  v.  bidder 

Barber  r.  Swann— Buddie  *r.  Ditto,  exceptions, 
further  directions,  and  costs 

Metcalfe  v.  Parrington— Ditto  v.  Jefferson,  2  causes, 
further  directions  and  costs,  and  supplemental  suit 

Attorney  General  v.  Draper's  Company 

Attorney  General  r.  Christ's  Hospital,  Abingdon 

Ravens  v.  Tayler— Ditto  v.  Henrick,  further  di- 
rections and  costs,  and  petition 

Lewis  V,  DaWes,  excepttons 

Lincoln  v.  Wright 

Lurasden  v.  Morison 

Marks  v.  }Atix\i%,  further  directions  and  costs 

Attorney  General  v.  South  Sea  Company 

WesUm  V.  Williams, /ur/Aer  directions  and  costs 

Lane  v.  Hardwicke 

Attorney  General  v.  Bayly 

Wilson  T.  Mead 

Artis  V.  Artis 

Shalcross  r.  Wright 

Townley  v,  Deare 

Pidsley  v.  Mann— Ditto  t.  Sturgis— Ditto  v.  Mann, 
further  directions  and  costs 

Davies  t.  ColemAn,/ttr/A«r  directions  and  costs 

Gotham  v.  West,  exceptions 

Undisposetl  of  Matters  in  the  printed  Booh  for  last 
Term,  whose  turn  for  Hearing  had  not  arrived  at 
the  close  of  last  Sittings, 
Kicbardson  t.  Richardson — (April  15)  ♦ 
Hedges  v.  Brick— set  down  February  8 


*  The  dates  within  parenthesis  indicate  the  days 
when  subpoena  notes  returnable. 


Harreyv.  Handley— Ditto  v.  Ewerson, /ur.  dirs, 

and  costs,  and  petition — set  down  February  13 
Robinson  ▼.  Hunt — Scott  v.  Eglenton— Ditto  v. 

Sturgis/wr.  tHrs.  and  costs^tet  down  March  I 
Attorney  General  v.  Prettyman,  Meer  Hospital- 
set  down  March  1 1 
King  T.  Uammett,yttr/A^  directions  and  costs— 9ei 

down  March  16 
Chennell  t.  Martin,  exceptions^- {K^ril  3) 
Jackson  v.  Jackson— (April  15) 
Attorney  Getteral  v.  Corporation  of  Newcastle* 

upon-Tyne— (April  15) 
Butcher  t.  Musgrare — (April  17) 
Margerison  ▼.  Robinson — (April  17) 
Thompson  ▼.  Johnson — (April  17) 
Lambert  r.  Lambert — (April  19) 
Baker  v.  Bayldon— (April  19) 
Wyatt  T.  Sharratt— (April  19) 
Rutter  V.  Mariott— Ditto  v.  Ebden— (April  19) 
Webb  V.  Tayler— (April  19) 
Norbunie  ▼.  Ollett— (April  20) 
Morrall  r.  Lutton— (April  20) 
Sheffield  Canal  Comp.  r.  Sheffield  and  Rotberham 

Railway  Comp.-^(Apra  20) 
Tanner  v.  Elworthy— Elworthy  r.  Tanner— (April 

20) 
Relfe  V.  Nursey— (April  21) 
WiUatU  T.  Riisby— (April  21) 
Bryan  r.  O'Neill— (April  21) 
Westenra  v.  Gregory — (April  23) 
Whiting  r.  Whiting,  further  directions  and  costs — 

CApril  19) 
Pinkney  V.  Raine— Ditto  v.  Ditto,  further  directions 

and  costs — (April  26) 
Knight  r.  Gosling-^^r/Acr  directions  and  costs — 

(April  26) 
Allen  T.  Aldridge— Aldridge  t.  Westbrook — ^Pur- 
sons  ▼.  Same,.^Mfr  directions  and  costs,  excep- 
tions and  petition—  (  May  1 ) 
Doungsworth  v.   Hodgkinson  — further  directions 

and  costs—  ( Mav  3) 
Short— Hinde  v.  Blake -(May  8) 
Coleman  v.  Phipps—  (May  8) 
Short — Nelthorpe  v.   Wright -/iir/Aer  directions 
and  costs— {M«y  10) 

Green  r.  Green,  ^,  dirs,  and  costs — (May  10) 

Alington  v.  Pain— (May  25) 

Lacy  ▼.  Allen— (May  25) 

Hemmingson  y,  Gylby — (May  2'>) 

Dorrien  v.  Livingstone — (May  25) 

Short— Clunn  v.  Crofts — Crofts  v.  Davy,yter.  dirs, 
and  CO  /—(May  26) 

Cockell  ) 

Wentwo  26; 

Turner  ^ 

Farr  v.  i 

Langton 

Wright 

Wade  V.  I 

Waters  ^  I  ^ 

Ashton  \  B) 

Connell 

Undisposed  of  Matters  set  down  since  the  Printing  of 
the  Booh  for  last  Term,  and  up  to  the  present  Time 
{Wth  October,  1841). 

Hyde  v.  Dallaway— *et  down  June  7 

Leavens  v.  Edmondson— Ditto  v.  Limbert,  2  comes, 

exceptions  and  further  directions  and  costs— ^aet 

down  June  21 
Davies  v.  Fisher— Ditto  v.  West— Ditto  y-  Phillips 

—further  directions  and  costs — set  down  May  21 
Evans  v.  Harris 
Welford  v.  Oliver— Ditto  v.  Stainlhorpe— (June 

14)— set  down  May  27 
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Agabeg  r.  Hartwell— Colyin  ▼.  Ditto,  /itrtker  di- 

rectitmt  and  cosU — set  down  May  29 
Vo88  V.  Luce— Ditto  v,  Hayne— eet  down  May  31 
Humble  r.   Humble  —  Ditto  v.   Ditto—Ditto  v. 

Ditto — Ditto  7.  Scarborough— Ditto  ▼.  Johnson 

^—fuTtKrr  directions  and  cotUy  and  mpplemantal 

nti/<— set  down  June  1 
Hempstead  y.  Hempstead,  further  dirtctiont  and 

costs,  and  2  petitions 
Story.  V.  Tonge,  exceptions—wt  down  June  2 
Ellis  V.  Walmsley— Ditto  t.  Earl  Qrty,/uriAer  di- 

rections  and  costs — set  down  June  4 
Acey  V.  Simpson, /ur/A«r  directions  and  costs 
Attorney  General  v.  Walmsley — (June  28)-- June  4 
Attorney  General  t.  Heron — (June  28)^~8et  down 

June  4 
Attorney  General  v,  Vincent— (June  28) 
Philanthropic  Society  v,  Kemp,  further  directions 

and  co5/#— set  down  June  9 
Bowen  v.  Parker,  further  directions  and  costs — set 

down  June  10 
Hereford  v.  RvvtuhiW, /urther  directions  and  cost*^ 

set  down  June  10 
Ueighington  ▼.   Grant — Ditto  y.   Heighingtoo — 

Ditto  7.  Grant,  further  directions  and  costs — set 

down  Juue  14 
Hartwell  y.  Colrin — (June  30)— set  down  June  15 
De  la  Garde  r.  Lempriere,  further  directions  and 

costs — set  down  June  15 
Strickland  v.  Strickland — (July  5)  — set  down 

Juue  16 
Wood  V.  Pattisoo — (July  6)— «et  down  June  17 
Short— Attorney  General  r.  Wilson, ykr/A^  direc^ 

tions  and  costs — set  down  June  18 
Falkner  ▼.  Matthew8,/kr/A<r.i/lrec/ton«  and  costs — 

set  down  June  22 
Ovenden  v.  Stephens— (July  8) — set  down  June  22 
Douglas  r.  Leake^set  down  June  22 
Stillwell  T.  Clirke— Ditto  (pauper)  t.  Hawkins— 

(July  12)— set  down  June  25 
Short — Mackenzie  v,  Mackenzie  —  Wellebley  r. 

Ditto— (July  20 j — set  down  June  29 
Attorney  General  r.  Chester,  St.  John's  Hospital- 

(July  20) — set  down  July  1 
Wallv.  Baker— /ur.  dirs,  Sf  costs — set  down  July  3 
Att.  Gen.  v.  Gell,  exeeptions,  further  directions  and 

costs — set  down  July  6 
Short— Dashwood  v.  Auriol— (July  28)— set  down 

July  9 
Griffiths  r.  E7an,/uA  dirt.  Sf  costs,  s^t  down  July  10 
Johnson  v.  Hardy — set  down  July  12 
Hales  V.  Darell— Ditto  t.  Hales— Ditto  v.  Raphael 

— Gibcrt  V.  Darell— Ditto  r.  Raphael, /ur/A^rrfi- 

rections  and  costs  Sf  exceptions — set  down  July  23 
Coleman  v.  ^easo^p,  further  directions  and  costs  and 

pr/i7ion— set  down  July  26 
Ball  V.  Wivcll,/ttr.  dirs,  ^  cw/*— set  down  July 26 
Attorney  General  t.  Newbury — Ditto  v.  Birchall, 

Jur.  dirs,  and  costs — set  down  July  29 
Short— Eaton  v.  Eaton,  fur.  dirs,  Sf  costs—set  down 

July  30 
Da  vies  v.  Peers,  fur.  dirs.  if  costs— net  down  Aug.  4 
Short — Barrett  v.  DeffeU,2  causes,^,  dirs.  ^  costs 

— set  down  August  6 
Short— Tbomason  v.  Moses,  further  directions  and 

coc/«— set  down  August  6 
Short— Allaway  v.  Beecher— Ditto  t.  Maclean, 

further  directions  and  eosti — set  down  August  7 
Chad  wick  v.  Broad  wood,  ejron*.- set  down  Aug.  10 
Page  V.  Broom— Ditto  t.  Page— Ditto  y.  Harris- 


Ditto  T.  Edwards — ^Ditto  r.  Ganderton,  en^ 

/i(m«— set  down  Aug.  13 
Whittle  V.  Henning,  errc^p/toiu— set  down  Auf.  14 
Fyler  v.  Fyler,  exceptionssiti^vm  August  18 
Wnlkins  v.  Sterens,  4  causes — Ditto  ▼.  Conwell, 

2  catue«— Ditto  V.  Hawkins— J odson  t.  Ekios, 

exceptions— ^let  down  August  23 
Bridge  t.  Brown,  exceptions —titl  down  Sept  4 
Wakeman  r.  Wakeman — (November  3) 
Cottrell  V.  Gem— (November  3) 
Blackford  v.  Kirkpatrick — (November  3) 
Wilding  V.  Eyton— (November  3) 
Attorney  General  v.  Compton— (NoYeniber3) 
Benson  v.  Heathorn — (November  3) 
Dowell  V.  Dew — (November  4) 
Mann  v.  Mills — (NoveroT>er  4) 
Roadesv.  Rosser — (November  4) 
Clark  V.  Wormald~(November  4) 
Mynn  v.  Hart — (November  5) 
Plttom  V.  Howard— (Norember  5) 
Haddelsey  v.  Nevile— (November  5^ 
Shedden  v.  Idle—  (November  5) 
Sickelmore  v.  Kingsford— (November  5) 
Padley  v.  Kidney — (November  6) 
West  V.  Price — (November  6) 
Leman  v.  Oxenham— (November  6) 
James  V.  Frearson — (November  6) 
Rutherford  v.  McCullum— (November  6) 
Stnbbs  V.  Iveson — (November  8) 
Upjohn  V.  Penruddocke — (November  B) 
Daniel  v.  Harding— (November  8) 
Lee  V.  Lee — (November  8) 
Marquis  of  Westminster  v.  Morrison— (Nov.  8; 
Wood  V.  Ordish— (November  8) 
Viollct  V.  Sesrle— ( November  11) 
Rickards  v.  Gurney— Ditto  v.  Crozier— (Nov.  11) 
Judsou  r.  Ekins — (November  11) 
Short— Burmester  v.  Parr)* — (November  11) 
Beckett  v.  Swaine — (November  8) 
Prosser  v.  Seaborne — (November  11) 
Attorney  General  v.  .Webb-Ditto  v.  Godson- 

(November  11) 


THE  EDITOR'S  LETfER  BOX. 


Several  further  lettiers  on  the  Law  of  At- 
torneys Bill,  shall  receive  early  consideration. 

The  communications  on  the  acknowlerff- 
ment  of  deeds  by  married  women ;  the  Aboli- 
tion of  Imprisonment  for  Debt  Act ;  the  Tiii»c 
Coramulaiiott  Act;  and  the  New  Orders  m 
Chancery,  shall  be  attended  to. 

We  are  glad  to  sie  the  hand-wriiin^r  sffsin  of 
an  old  CorrespiMident,  under  the  si^^naiure  of 
"  Vindex,"  and  shall  insert  his  contriboiioD. 

The  letters  of  "A  Member  of  the  Profw- 
sioD  ;"  "  A  Constant  Reader ;"  A.  V. ;  and 
«*  Sub-Articulis ;"  have  been  received. 

The  next  number  will  conUiB  the  Dige$te<J 
Index  to  the  Cases  reported  in  this  Volunif, 
with  a  Table  of  Contents  and  General  Ifldcx. 
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SATURDAY,  OCTOBER  30,  1841. 


— —  **  Quod  magis  ad  Nos 

Pertinet^  et  nescirc  malum  est,  agitamns. 


HORAT. 


THE  NEW  EQUITY  COURTS. 


Many  of  our  readers^  on  their  return  from 
the  long  yacation^  will  he  in  the  condition 
of  Aladdin's  father-in-law,  who,  on  waking 
up  one  morning,  found  a  new  palace  had 
risen  up  in  the  night.  They  will  ruh  their 
eyes  when  they  enter  the  Old  Square  of 
lancoln's  Inn,  and  fancy  they  are  in  a 
dream.  If  the  same  despatch  he  exerted 
within  the  walls  of  the  new  Equity  Courts 
as  has  heen  used  on  the  outside,  the  delays 
of  a  suit  in  Chancery  will  henceforth  only 
live  in  memory. 

So  great  a  change  in  the  administration 
of  the  law,  as  is  about  to  take  place  next 
week,  will  not  be  remembered  by  the  oldest 
of  our  readers,  and  perhaps,  it  is  not  going 
too  fkr  to  say,  has  not  occurred  for  cen- 
turies. The  appointment  of  the  first  Vice 
Chancellor  in  1813,  (which  some  may  well 
remember,)  only  added  one  Judge  to  the 
Court  of  Chancery.  The  Master  of  the 
Bolls  then  sat  only  in  the  eyening,  and 
there  was,  considering  the  frequent  ab- 
sence of  the  Lord  Chancellor  from  his  own 
Court,  little  difficulty  to  the  profession  in 
accommodating  itself  to  the  change.  Nei- 
ther did  the  addition  of  the  three  Common 
Law  Judges  in  1830  make  any  material 
change  in  the  practice  of  those  Courts,  as 
it  only  added  one  other  Judge  to  each 
Court,  who,  in  general,  assist^  the  ad- 
ministration of  justice  as  it  had  been  per- 
Tiously  carried  on.  But,  in  the  present 
change,  not  only  is  the  Court  of  Equity 
Exchequer,  and  all  its  train,  entirely  abo- 
lished, but  two  new  Courts  haye  sprung 
up,  sitting  each  separately,  and  each  de- 
manding a  separate  bar«  Added  to  this, 
as  the  new  Judges  haye  been  selected  from 
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the  adyocates  in  the  largest  practice,  a  yery 
large  amount  of  business  has  been  thrown 
open  to  the  competition  of  the  bar,  which 
other  circumstances  haye  tended  to  in- 
crease.* Thus  we  shall  haye,  if  we  mistake, 
not,  some  considerable  sensation,  before 
things  settle  into  their  regular  channels. 
We  shall  now  haye  fiye  Equity  Courts  sit- 
ting at  the  same  time,  each  reyolying  in  its 
own  orbit,  and  some  time  must  elapse  be- 
fore their  exact  grayitation  is  settled,  and 
their  relatiye  bearings  discriminated. 

There  is,  we  beheye,  no  doubt  that 
Mr.  Knight  Bruce  and  Mr.  Wigram  are  to 
be  the  new  Vice  Chancellors.  We  under- 
stand that  the  situation  was  ofiered  to 
Mr.  Pemberton,  but  was  declined  by  him ; 
and  wisely,  as  we  think.  He  stands,  it 
win  not  be  disputed,  fkr  aboye  all  others 
now  at  the  Equity  Bar ;  and,  as  one  of  the 
most  distinguished  law  reformers  of  the 
day,  his  loss  would  haye  been  irreparable. 
We  trust  that,  sooner  or  later,  his  hands 
win  be  clothed  with  the  power  to  execute, 
what  he  has  already  conceiyed,~that  real 
reform  of  the  Court  of  Chancery,  which 
can  only  be  successfully  carried  through 
by  talents  as  commanding,  integrity  as 
pure,  industry  as  indefatigable,  as  his 
own. 

Among  other  rumours,  it  has  been  con- 
fidently stated  that  Lord  Lyndhurst  wiU 
shortly  retire,  being  disinclined  to  the 
fatigue  of  the  Chancellorship.  We  know 
not  how  this  may  be ;  but  we  cannot  but 
think  it  highly  probable  that  some  plan 
for  separating  the  duties  now  imposed  on 
the  holder  of  the  Great  Seal  may  be  under 
consideration. 

•  It  has  been  computed  that  upwards  of 
28,000/.  will  be  thrown  open  to  the  gentlemen 
within  the  bar. 
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THB  COMMON  LAW  JUDGES  AND 
THE  EDINBURGH  REVIEW. 

In  an  article  on  the  Poor  Laws,  in  the  Edin. 
burgh  Review,  just  published,  there  are  the 
following  severe  obserr ations  upon  a  body  of 
men,  who  of  all  Others,  we  believe,  stand 
foremost  in  the  confidence  of  all  classes  of  our 
countrymen,  and  who  arc  entitled,  from 
their  learning  and  labours,  to  the  gratitude, 
not  merely  of  the  legal  profession,  but  of 
the  public  at  lai^.  The  Review  in  ques- 
tion is  generally  distinguished  by  a  libendity 
of  sentiment  and  soundness  of  judgment 
which  have  long  made  it  popidar  in  this 
country,  and  highly  respected  on  the  con- 
tinent ;  and  we  most  sincerely  regret,  that 
for  its  own  sake,  it  should  have  sent  forth 
the  remarks  so  perfectly  unfounded  as  the 
following :—"  There  is  no  tribunal  in  the 
world,"  says  the  writer,  "  to  whose  judg- 
ment we  would  more  reluctantly  leave 
any  questions,  the  solution  of  which  re- 

Suirea  general  views  of  expediency,  or  in- 
eed,  any  enlarged  views  at  all,  than  the 
English  Common  Law  judges.  The  narrow 
niles  of  construction  with  which  Ihey  fetter 
themselves,  render  them  the  worst  possible 
expounders  of  written  instruments.  Even 
in  the  interpretation  of  wills,  where  they 
profess  to  follow  the  intention  of  the  tes- 
tator, they  gradually  framed  rules  of  con- 
struction so  elaborately  irrational  that  it 
was  necessary  about  four  years  ago  to  pass 
an  act  totally  reversing  them.  In  the  Poor 
Laws,  their  incompetence  has  been  glaringly 
manifest,  as  knowing  little  of  p6or  law  ad- 
ministration, and  absolutely  nothing  of  the 
principles  on  which  it  ought  to  be  grounded ; 
wherever  it  has  been  possible  to  pervert  an 
act  of  parliament,  they  have  done  so." 

The  person  who  could  write  such  obser- 
vations can  be  no  practical  lawyer,  if  he  is 
a  lawyer  at  all.  Is  he  aware  that  the  loud- 
est complaint  in  Westminster  Hall,  as  re- 
gards the  Common  Law  Judges  and  their 
construction  of  statutes  and  written  instru- 
ments, has  been,  that  it  has  been  somewhat 
too  liberal ;  that  Courts  of  Law,  under  the 
auspices  of  Lord  Mansfield  and  his  succes- 
sors, have  gradually  been  assuming  a  some- 
what equitable  tendency  ?  That  they  have 
*' perverted**  tLctB  of  parliament,  wherever 
possible,  is  a  charge  too  absurd  to  deserve 
a  serious  refutation.  The  imperfections  of 
language  to  convey,  adequately  the  will 
of  the  legislator,  added  to  the  haste,  or 
carelessness,  or  ignorance  of  those  who 
-have  penned  their  enactments,  render  the 
'   construction  of  statutes  the  most  severe 


the  Judges  that  csb  wdl  be  ccmccived. 
Let  any  non-professional  man  take  ap  a 
stray  volume  of  common  hrw  reports^  and 
judge  from  the  internal  evidence  ther^^ 
in  contained  whether  the  reverse  of  the 
reviewer's  assertion  is  not  the  truth. 
But,  a  body  so  eminent  for  wisdom  and 
fairness  of  mind  as  the  Judges,  (most  of 
whom  have  sprung  from  the  people)  canDoi 
require  vindication  from  us.  It  is  as  law- 
yerS)  not  as  poUtical  economists,  nor  as 
partizans,.  that  the  Judges  expound  the 
statutes .  "  Jus  dicere  "  is  their  simple  com- 
mission, and  that  they  have  wisely  and  im- 
partially executed  it,  but  few  prafessioDal 
men  will  venture  to  doubt— certainly  none 
who  have  the  shghtest  acquaintance  with 
statutable  construction  in  our  Common  Lav 
Courts  for  the  last  quarter  of  a  century. 


CHANGES  IN  THE  LAW, 

IK  THB  I«A8T  8XS3ION  OF  FAaLlAHKNT. 

No.  I. 

ADMINISTRATION  OF  JUSTICE  IN  BQCITT. 

5  VicT.  c.  6. 
[Concluded from  p.  490.] 
5(K  Provision /or  certain  ea^nc^faud  ^ 
•fffftff.— And  he  it  enacted,  that,  out  of  tketo- 
terest  and  dividendf  that  have  arisco  or  in>ty 
arise  from  the  govern  meat  or  parliameniar/ 
8cctiriti€8  now  or  hereafter  to  be  placed,  in 
the  name  of  the  Accountant  General  of  the 
said.  Court  of  Chancery,  to  the  two  acconnts, 
intituled  "  acconnt  of  monies  placed  out  for 
the  benefit  and  better  security  of  the  tniton 
of  the  High  Court  of  Chancery/*  and  **  ac- 
count of  securities  purcha^d  with  inrploi  in- 
terest arising  from  securities  carried  to  sa 
account  of  monies  placed  out  for  the  benefit  and 
better  security  of  the  suitors  of  thelFij^h  Court 
of  Chancery,"  or  either  of  Ihero,  (hut  «ul»ject 
and  %\'ithout  prrjndicc  to  the  payment  of  all  sa- 
laries or  sums  of  money  by  any  act  or  act«  now 
in  force  directed  or  authonsed  to  (>e  P>i^ 
thereout,)  there  shall  be  paid  by  th«;  Oorera-ir 
and  Company  of  the  Bank  of  Eagbind,  by  vir- 
tue of  any  order  or  orders  of  the  0»»8rtof 
Chancery  to  be  made  from  time  to  time  for 
that  purpose,  the  salaries  and  snuis  fnHowiD^; 
(lh»it  is  to  say,)  such  sums  as  the  Lord  Chan- 
cellor shall  think  reasonable  to  lit  pw^*  ^ 
such  persons  a^  he  shall  in  any  order  m  tbit 
behalf  name,  for  work  done,  or  monies  cx« 
pended  in  transferring  the  accounts  hcrttofore 
kept  by  the  Accountant  General  of  the  umI 
Court  of  Exchequer  to  the  books  of  the  Ac- 
countant General  of  the  said  Court  of  Cbao" 
eery,  and  In  otherwise  carrying  into  effert  tne 
provisions  of  this  act  in  that  liehalf,  and  iho 
the  yearly  salary  of  forty  pounds  to  fsA^r' 
son  to  be  appointed  under  this  act  lo  scfp 
order  in  ihe  Courta  of  the  Vice  Chaocell'*^ 


inf&ction  upon  the  time  and  patience  of  I  the  Baoie  tAkrics  to  be  paid  (toarterl;  oa  >s<^ 
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days  an4  in  such  mMner  M  the  Lord  Ch«ii« 
ceiicr  shall  bv  any  order  in  that  l>ebaif  direct ; 
and  alio  auch  aum  or  auma  of  money,  not 
exceeding  in  the  whole  ihe  aom  of  five  thou- 
land  pound«,  as  the  Lord  Chancellor  shall 
tbink  reasonable,  fur  ezpencea  to  be  incurred 
in  alterations  or  improvements  of  the  offices 
of  the  Re^nstrarsy  Accountant  General,  and 
masters  of  the  svid  Court  of  Chancery,  or  any 
other  of  the  otfices  of  the  same  Court,  for  the 
purpose  of  renderin^if  the  same  lit  for  the  con- 
venient reception  and  occupation  of  the  several 
additional  officers  of  the  said  Court  appointed 
or  to  be  appointed  under  the  authority  of  this 
act,  or  generally  for  expencea  to  be  incurred 
in  carrying  thia  act  into  effect ;  and  also  auch 
annual  aum  or  sums  of  money  as  the  Lord 
Chancellor  ahall  think  reasonable  for  the  rent 
of  any  buildinj^s  or  rooms  which  may  be  taken 
for  any  officera  of  the  Lord  Chancellor  or  of 
the  Court  of  Chancery. 

51.  Repeal  qfceriain  ffrovuiotu  o/3^4  W, 
4,  e,  94. — And  be  it  enacted,  that  so  much  of 
the  said  act  passed  in  the  fourth  year  of  the 
rvign  of  Hia  fate  Majesty  King  William  the 
Fourth  as  directs  the  payment  of  salaries  to  the 
rejriatrars  and  clerks  to  the  registrars  of  the 
said  Court  of  Chancerv  shall,  from  and  after 
the  aaid  fifteenth  day  of  October  one  thousand 
eight  hundred  and  forty-one,  be  repealed: 
provided  alwaya,  that  on  the  said  fifteenth  day 
of  October  one  thouaand  eight  hundred  and 
forty.one  auch  proportionate  part  of  the  aaroe 
salaries  respectively  as  shall  have  accrued  aince 
the  laat  quarterly  day  of  payment  thereof  to 
the  said  fifteenth  day  of  October  ahall  be  paid 
to  the  registrara  and  clerks  to  the  regbtrara 
under  the  aaidlast-meutioned  act,  out  of  the  fund 
placed  to  the  credit  of  the  Accountant  General 
ofthejaid  Court  of  Chancerv,  intituled  *'the 
suitors  fee  fund  account,*'  by  the  Governor 
and  Company  of  the  Bank  of  England,  bv  vir. 
tue  of  any  order  or  orders  of  the  said  Court 
of  Chancery  to  be  made  for  that  purpoae. 

52.  Sataries  to  reg'iitrars  nnd  clerks^  and  mas- 
tera'  cierks,  to  bepatdtnito/iAesyiiors*/ee/und, 
*— And  be  it  enacted,  that,  out  of  the  fund 
placed  to  the  credit  of  she  Accountant  General 
of  the  md  Court  of  Chancery,  intituled  '*  the 
suitors  fee  fund  account,"  there  skal)  be  paid 
(but  subject  and  without  prejudice  to  the  pay- 
ment of  all  salaries  and  suras  of  money  which 
by  any  act  or  acta  now  in  force  are  authorized 
to  be  paid  thereout),  by  the  Governor  and 
Company  of  the  Bank  of  England,  try  virtue 
of  any  order  or  orders  of  the  said  Court  of 
Chancery  to  be  from  time  to  time  made  for 
that  puroose,  to  the  several  officers  named  in 
the  thira  schedule  to  this  act,  the  several  sa- 
laries or  yearly  sums  set  opposite  to  their  res- 
pective names  or  titles  in  such  schedule ;  and 
that  such  salaries  or  yearly  sums  shall  be  pay- 
able and  paid,  free  from  taxes  and  diMluciions, 
»y  equal  q'larterly  payments,  on  the  twenty- 
fifth  day  of  February,  the  twentV' fifth  day  of 
May.  the  twenty-fifth  day  uf  August,  and  the 
twenty.fifth  day  of  November  in  every  year;  a 
proportionate  part  of  the  first  of  such  quarterly 
paymcnU,  to  be  compute  from  the  said  fif- 


teenth day  of  October  one  thousand  eight 
hundred  and  forty-one,  to  be  made  on  the 
t%venty-fifth  day  of  November  one  thousand 
eight  hundred  and  forty-one ;  and  that  upon 
the  resignation,  death,  or  removal  from  office 
of  any  such  officer,  such  officer,  or  his  execi  • 
tors  or  adminiatrators,  as  the  case  may  be,  shall 
be  paid  such  proportionate  part  of  the  salary 
aforesaid  as  shall  have  accrued  since  the  last 
quarterly  payment  thereof  to  the  time  of  such 
resignation,  death,  or  removal  from  office, 
and  that  the  succeeding  officer  shall  be  paid 
such  proportionate  part  of  the  aalarv  as  shall 
be  accruing  or  shall  accrue  from  the  day  of 
the  resignation,  death,  or  removal  from  office 
of  the  preceding  officer  for  the  time  being. 

53.  Allowance  to  registrars  for  copyinr,  Sfc. 
— And  be  it  enacted,  that,  out  of  the  said  fund 
placed  to  the  credit  of  the  Accountant  General 
of  the  said  Court  of  Chancery,  intituled  "  the 
suitors  fee  fund  account,"  (but  subject  and 
without  prejudice  aa  aforesaid,)  there  shall  be 
paid  by  the  Governor  and  Company  of  the 
Bank  of  England,  by  virtue  of  any  order  or 
orders  of  the  said  Court  of  Chancery  to  be 
from  time  to  time  made  for  that  purpose,  to 
each  of  the  registrars  of  the  said  Court  of 
Chancery  for  the  time  being  (other  than  the 
present  six  re^trars  of  the  said  Court,)  in 
addition  to  their  respective  salaries,  the  yearly 
sum  of  one  hundred  pounds,  ao  long  aa  such 
registrar  shall  be  liable  to  the  ezpence  of  copy- 
ing the  decrees  and  orders  of  the  said  Cuurt» 
and  the  minutes  of  such  decrees  and  orders* 
and  to  the  said  Frank  Milne  as  long  as  he  shall 
hold  the  office  of  ninth  clerk  to  the  registrars, 
or  either  of  the  offices  of  eighth  clerk  to  the 
registrars  or  seventh  clerk  to  the  registrars, 
the  yearly  sum  of  two  hundred  pounds,  in  ad- 
dition to  his  salary  as  such  clerk;,  the  said 
Yearly  sums  of  one  hundred  pounds  and  two 
hundred  pounds  to  be  paid  quarterly^  with 
such  proportionate  parts  and  on  the  same  days 
aa  are  herein-before  mentioned  and  appointed 
for  the  payment  of  the  salaries  payable  out  of 
the  fund  last  herein  before  mentioned. 

64.  Power  io  Lord  Chancellor  to  order  re* 
tiring  annuity  to  Mr,  Richards  and  his  sacces'* 
sors. — And  be  it  enacted,  that  it  shall  be  lawful 
for  the  Lord  Chancellor,  by  any  order,  or 
orders  of  the  said  Court  of  Chancery,  to  be 
made  from  time  to  time  on  a  petition  pre- 
sented to  him  for  that  purpose,  to  order  (if 
he  shall  so  think  fit)  an  annuity  or  clear  yearly 
aum  of  money,  not  exceeding  one  thousand 
five  hundred  pounds,  to  be  paid  out  of  the  in- 
terest and  divideods  that  have  arisen  or  may 
arise  frpm  the  securities  now  or  hereafter  to 
be  placed  in  the  name  of  the  said  Accountant 
General  to  the  two  accounts,  intituled  ''ac- 
count of  monies  placed  out  for  the  benefit  and 
better  security  ot  the  suitors  of  the  Hi^h  Court 
of  Chancery,*'  and  "  account  of  securitieB  pur- 
chased with  snrplus  interest  arising  from  secu- 
rities carried  to  an  account  of  monies  placed 
out  for  the  benefit  and  better  security  of  tke 
snitors  of  the  High  Court  of  Chancery/'  or 
either  of  them,  (but  subject  and  without  pre* 
Judice  as  aforceaid,)  to  the  said  Richard  Rif ' 
2L2 
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urds,  or  any  of  his  succesBora  in  the  office  of 
master  in  ordinary  of  the  said  Court  of  Chan- 
cery, if  and  when  the  said  Richard  Richards, 
or  any  of  his  successors,  shall  he  afflicted  with 
some  permanent  infirmity  disahlinj^  him  from 
ttie  due  execution  of  his  office,  and  shall  be 
desirous  of  resif^ning  the  same ;  and  the  an- 
nuity or  yearly  sum  mentioned  in  such  order  or 
orders  shall  be  paid  Iw  the  Governor  and  Com- 
pany of  the  Dank  of*^  England  out  of  the  in- 
terest and  dividends  of  the  said  securities  (but 
subject  and  without  prejudice  as  aforesaid),  by 
equal  quarterly  payments,  on  the  fifth  day  of 
January,  the  fihh  day  of  April,  the  fifth  day  of 
July,  and  the  tenth  day  of  October  in  every 
year,  to  such  master  in  ordinary,  from  the 
period  when  he  shall  res^n  his  said  office,  for 
the  term  of  bis  life,  free  from  taxes. 

55.  OJieers  whose  officei  are  aMished  map 
fhake  claims  for  compensation, — And  he  it 
enacted,  that  it  shall  be  lawful  for  any  officer 
of  the  Court  of  Exchequer  whose  office  will  be 
at>olished  or  afiected  by  the  operation  of  this 
act  to  make  a  claim  for  compensation,  within 
^x  montlis  after  the  passing  thereof,  to  the 
Commissioners  of  Her  Majesty's  Treasury  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land, and  the  Lord  Chief  Baron  of  the  said 
Court  for  the  time  being ;  and  the  said  com- 
missioners and  the  Lord  Chief  Baron  shall  pro- 
ceed, in  such  manner  as  they  may  think  proper,  to 
inquire  whether  any  compiensation  ought  to  be 
made  to  any  such  claimant,  and,  if  any,  what 
were  the  lawful  fees  and  eraoloments  in  res- 
pect of  which  the  same  should  be  allowed; 
and  in  every  nase  in  which  snch  claim  shall  be 
estabUsbed  to  the  satisfaction  of  the  said  com- 
missioners and  the  Lord  Chief  Baron  they  are 
hereby  authorized  and  empowered  to  fix  and 
determine,  by  an  order  under  their  bands, 
the  amount  of  compensation  which  shall  seem 
to  them  to  be  just  and  reasonable  for  the 
loss  sustained  by  such  claimant,  not  1>eing,  in 
any  case  where  bis  office  is  wholly  abolished  by 
and  he  shall  not  be  appointed  to  any  ether 
office  under  this  act,  less  than  three  fourth 
parts  of  the  full  net  annual  value  of  the  lawful 
fees  and  emoluments  of  the  office  so  abolished ; 
and  the  amount  of  such  annual  value  as  afore- 
Said  shall  be  ascertained  and  fixed  by  the  said 
commissioners  and  the  Lord  Chief  Baron  accord- 
ing to  such  an  average  of  yearly  receipts  and 
disbursements  prior  to  the  passing  of  this  act  as 
they  shall  think  proper;  and  the  times  when 
such  annual  compensations  shall  commence 
anil  also  be  payable  (whether  quarterly  or 
btlierwise)  shall  also  be  fixed  by  the  said  com- 
missioners and  Lord  Chief  Baron  ;^  and  the 
said  commissioners  and  the  Lord  Chief  Baron 
shall  have  full  power  to  award,  in  any  case  in 
Which  they  shall  thmk  fit,  such  annual  sum  by 
way  of  compensation  to  any  sach  claimant  who 
shall  be  appointed  by  or  under  this  act  to  any 
office  or  situation  in  the  Cotirt  of  Chancery,  in 
addition  to  the  salary  attached  to  snch  office  or 
situation,  so  long  as  he  shall  hold  office  under 
this  act,  and  also  an  annual  sum  by  way  of 
compensation,  to  become  payable  when  he  shall, 
with  the  sanction  of  the  Lord  Chancellor,  have 


resigne<l  such  office ;  and  all  the  compensa- 
tions fixed  and  determined  as  aforesaid  shall  he 
issued  and  paid  and  payable  by  the  Governor 
and  Company  of  the  Bank  of  England,  by  rir- 
tue  of  an  order  or  orders  for  that  purpose'to  he 
made  by  the  said  Court  of  Chancery,  oat  of 
the  interest  and  dividends  that  have  arisen  or 
may  hereafter  arise  from  the  government  or 
parliamentary  securities  now  or  hereafter  to  be 
placed  to  two  several  accounts  in  the  Bank  of 
England  standing  in  the  name  of  the  said  Ac- 
countant General  of  the  Court  of  Chancery, 
and  inUtnled  ''  account  of  monies  placed  oot 
for  the  benefit  and  better  security  of  the  sui- 
tors of  the  High  Court  of  Chancer)',"  and  "  ac- 
count  of  securities  purchased  with  surplus 
interest  arising  from  securities  carried  to  an 
account  of  monies  placed  out  for  the  benefit 
and  better  security  of  the  suitors  of  the  High 
Court  of  Chancery,"  or  either  of  them  (but 
8ul»ject  and  without  prejudice  lo  the  payment 
of  all  salaries  and  sums  of  money  which  by  toy 
act  or  acts  now  in  force  are  authorized  to  be 
paid  thereout) :  provided  always,  that  an  ac- 
count  of  all  such  compensations  shall,  wtihio 
fourteen  days  next  after  the  same  shall  be  so 
granted,  be  laid  upon  the  table  of  the  House  of 
Commons,  if  parliament  shall  be  then  assem- 
bled, or  if  parliament  shall  not  be  then  assem- 
bled, then  within  fourteen  days  after  the  meet- 
ing of  parliament  then  next  following. 

56.  Power  to  Lord  Chancellor  to  order  re- 
tiring pension  to  registrars,  ^c» — And  be  it 
enacted,  that  it  sh  Jl  be  lawful  for  the  Lord 
Chancellor,  by  any  order  or  orders  of  the  said 
Court  of  Chancery,  to  be  made  from  time  to 
time  OB  a  petition  presented  to  him  for  that 
purpose,  after  the  said  fifteenth  day  of  October 
one  thousand  eight  hundred  and  rorty-one,  to 
order  (if  he  shall  think  fit)  an  annuity  or  dear 
yearly  sum  of  money  to  be  p«d  to  any  persoa 
executing  the  office  of  registrar  under  this  act, 
not  exceeding  two  third  parts  of  the  ][early 
salary  which  such  person  shall  under  tbis  act 
be  entitled  to  at  the  time  of  presenting  soch 
petition,  to  be  paid  out  of  the  interest  and 
dividends  that  have  arisen  or  may  arise  from 
the  securities  now  or  hereafter  to  be  placed  io 
the  name  of  the  said  Accountant  General  to 
the  two  accounts,  intituled  "  account  of  mo- 
nies placed  out  for  the  benefit  and  better  seco^ 
rity  of  the  suitors  of  the  High  Court  of  Chso- 
cery,*'  and  "  account  of  securities  purcbsied 
witn  surplus  interest  arising  from  secnrities 
carried  to  an  account  of  monies  placed  oat  for 
the  benefit  and  better  security  of  the  soiton 
of  the  High  Court  of  Chancery/'  or  either  of 
them,  (but  subject  and  mthout  prejudice  ss 
aforesaid,)  if  and  when  such  person  shall  be 
afflicted  with  some  permanent  Infirmity  dis- 
abling him  from  the  due  execution  of  his 
office,  or  shall  have  continued  in  the  alSce  of 
registrar  and  the  office  of  clerk  lo  the  regis- 
trars for  the  period  of  forty  years,  and  iball 
be  desirous  of  resigning  the  same ;  and  the 
annuity  or  yearly  sum  mentioned  in  such  ordrr 
or  ordfers  snail  be  paid,  by  the  Governor  and 
Company  of  the  Bank  of  England,  out  of  the 
interest  and  dividends  of  the  said  wffm^i 
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Cbttt  sahlect  and  without  pre}adice  u  aforesaid, 
by  eqoal  quarterly  paymeDts,  on  the  fifth  day  of 
January,  the  fifth  day  of  April,  the  fifth  day  of 
July,  and  the  tenth  day  of  October  in  every  year, 
to  aacfa  registrar,  from  the  period  when  he  shall 
reaifpi  hia  said  office,  for  the  term  of  his  life, 
free  from  taxes :  provided  alirays,  that  a  con- 
tinuance in  the  office  of  sub  or  deputy  reps- 
trar  and  clerk  in  the  registrar's  office  before 
the  sud  act  passed  in  the  fourth  year  of  the 
reign  of  King  William  the  Fourth  came  into 
operation  shall  be  deemed  a  continuance  in 
the  office  of  registrar  and  clerk  to  the  regis- 
trars within  the  meaning  of  this  act }  and  that 
aa  to  such  of  the  said  sworn  clerks  and  side  clerks 
of  the  Court  of  Excheouer  as  are  hereby  ap- 
pointed registrars  or  clerks  to  the  registrars, 
the  time  during  which  thev  shall  respectively 
have  been  sworn  clerks  ana  side  clerks  of  the 
same  Court  of  Exchequer  liefore  the  sud  fif- 
teenth day  of  October  one  thousand  eight  hun- 
dred and  forty-one  shall  be  added  to  the  time 
during  which  they  shall  have  been  actually  re- 
gistrars and  clerks  to  the  registrars,  and  shall, 
for  the  purposes  of  this  claiue,  be  deemed  and 
taken  as  part  of  the  time  during  which  they 
shall  have  continued  in  the  office  of  registrar 
and  the  office  of  clerk  to  the  registrars. 

57.  Compensation  to  Hon,  Mr,  ScarUtt  to 
ceoMe  tehen  he  shaU  become  a  peer,— Proyideil 
always,  and  be  it  hereby  enacted,  that  every 
annual  or  other  sum  of  money^  awarded  b^ 
way  of  compensation  or  otherwise  under  this 
act  to  the  Honourable  Robert  Campbell  Scar- 
lett,  now  one  of  the  masters  of  the  Court  of 
Bxchequer  shall  cease  to  be  payable  when 
and  so  soon  as  he  shall  succeed  to  the  dignity 
of  a  pear  of  the  United  Kingdom. 

58.  Proviuon  in  case  of  9urplu$  or  defideney 
of  fee  fund, — And  be  it  enacted,  that  if  at  the 
end  of  any  year  there  shall  be  a  surplus  stand- 
ing to  the  credit  of  the  said  account  intituled 
*'  the  suitors'  fee  fund  account,"  after  payment 
of  the  several  salaries  or  sums  of  money  charged 
thereon  by  this  act  or  the  said  act  passed 
in  the  fourth  year  of  the  reign  of  King  Wil- 
liam the  Fourth,  it  shall  be  lawful  for  the 
Lord  Chancellor,  by  any  order  or  orders  of  the 
said  Court  of  Chancery,  to  direct  that  any  sur- 
plus which  may  remain  on  the  said  account 
to  be  intituled  "  the  suitors  fee  fund  account," 
after  paying  the  several  salaries  or  sums  of 
money  cbar^^ed  thereon,  or  such  part  thereof 
as  to  the  said  Lord  Chancellor  shall  seem  fit, 
shall  be  invested  in  the  purchase  of  parliamen- 
tary or  government  securities  in  the  name  of 
the  said  Accountant  General,  to  be  placed  to 
the  account  intituled  "  an  account  of  monies 
placed  out  to  provide  for  the  officers  of  the 
High  Court  of  Chancery ;"  and  it  shall  be  law- 
ful for  the  Lord  Chancellor  in  like  manner  to 
direct  the  investment  of  the  dividends  or  In- 
teretit  to  accrue  from  time  to  time  on  such 
last-mentioned  securi^es,  or  so  much  of  such 
dividends  and  interest  as  he  shall  think  fit,  in 
the  purchase  of  parliamentary  or  government 
securities  in  the  name  of  the  Accountant  Ge- 
neral, to  be  by  him  placed  to  the  credit  of  the 
said  last-mentioned  account  |  and  in  the  event  I 


of  there  being  a  deficiency  in  the  said  account 
intituled  "the  suitors  fee  fund  account,'* at 
any  of  the  times  herebv  or  by  the  said  last  • 
mentioned  act  appointed  for  payment  of  the  sa- 
laries charged  thereon,  to  raise  and  pay  tlie 
several  sums  then  due,  it  shall  be  lawful  for 
the  Lord  Chancellor  to  direct  the  said  Ac- 
countant General  from  time  to  time  to  make 
good  such  deficiency  as  often  as  the  same  shall 
arise,  by  carrying  over  and  placing  to  the  said 
account  intituled  *'the  suitors  fee  fund  ac- 
count" a  sum  sufficient  for  that  purpose,  out 
of  the  interest  or  dividends  to  arise  from  the 
government  or  parliamentary  securities  stand- 
ing to  the  said  account  intituled  *'  account  of 
monies  placed  out  to  provide  for  the  officers  of 
the  HiKh  Court  of  Chanceiy,"  or  by  a  sale  of 
so  much  of  the  said  securities  as  may  be  ne- 
cessary for  that  purpose;   and  In  case  such 
last-mentioned  securities,  and  the  interest  and 
dividends  thereof,  shall  be  at  any  time  insuf- 
ficient to  meet  such   deficiency,  it  shall  be 
lawful  for  the  Lord  Chancellor  to  direct  the 
said  Accountant  General  to  make  good  such 
last- mentioned  deficiency  so  often  as  the  same 
shall  arise,  by  carrying  over  and  placing  to  the 
said  account  to  be  intituled  ''the  suitors  fee 
fund  account"  a  sum  sufficient  for  that  purpose, 
out  of  the  interest  and  dividends  that  have 
arisen  or  which  may  hereafter  arise  from  the 
government  or  parliamentary  securities  now 
or  hereafter  to  be  placed  to  two  several  ac- 
counU  in  the  Bank  of  England  standing  in  the 
name  of  the  Accountant  General,  and  intituled 
''  account  of  monies  placed  out  for  the  benefit 
and  better  security  of  the  suitors  of  the  High 
Court  of  Chancery,''  and  "  account  of  secu- 
rities purchased  with  surplus  interest  arising 
from  securities  carried  to  an  account  of  mo- 
nies placed  out  for  the  benefit  and  better  secu- 
rity of  the  suitors  of  the  High  Court  of  Chan- 
cery," or  either  of  them. 

69.  Power  to  invest  surplus  interest  fund,^^ 
And  be  it  enacted,  that  the  surplus  interest 
and  annual  produce  which  hath  arisen  and  shall 
arise  from  the  monies  placed  out  on  the  se- 
veral accounts  intituled  **  account  of  monies 
placed  out  for  the  benefit  and  better  securitv 
of  the  suitors  of  the  High  Court  of  Chancery,'' 
and  "account  of  securities  purchased  with 
surplus  interest  arising  from  securities  carried 
to  an  account  of  monies  placed  out  for  the 
benefit  and  better  security  of  the  suitors  in  the 
High  Court  of  Chancery,"  beyond  what  shall 
be  sufficient  to  answer  the  purposes  of  this  and 
the  several  other  acts  relating  to  such  secu- 
rities, and  also  the  interest  produced  from  the 
securities  purchased  with  such  surplus  interest 
and  annual  produce,  shall  from  time  to  time 
be  placed  out  in  the  purchase  of  government 
or  parliamentary  securities  in  the  name  of  the 
Accountant  General  of  the  said  Court,  and 
placed  to  the  credit  of  the  said  account  intitu- 
led "  account  of  securities  purchased  with  sur- 
plus interest  arisiujf  from  securities  carried  to 
an  account  of  monies  placed  out  for  the  benefit 
and  better  security  of  the  suitors  of  the  Hi^h 
Court  of  Chancery." 

60.  Money  piacedout,  if  required  to  answer 
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demands  o/tuiiors,  io  be  cailed  tn.— And  be  it 
enacted,  that  if  at  any  time  hereafter  the  whole 
or  any  part  of  the  monies  placed  out  to  the 
two  several  acconnts  intituled  "account  of 
monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  High  Court  of 
Chancery,"  and  "  account  of  securities  pur- 
chased with  surplus  interest  adding  from  secu- 
rittes  carried  to  an  ticcoont  of  monies  placed 
out  fur  the  benefit  and  better  security  of  the 
suitors  of  the  High  Court  of  Chancery/'  or  to 
be  placed  out  in  pursuance  of  this  act,  shall  be 
wanted  to  answer  any  of  the  demands  of  ihe 
suitors  of  the  said  Court  of  Chancery,  then 
and  in  such  case  the  said  Court  may  and  shall 
direct  the  whole  or  any  part  of  such  monies  to 
be  called  in,  and  the  securities  in  which  the 
same,  and  the  surplus  interest  and  dividends 
herein-before  mentioned,  shall  be  placed,  to 
be  sold  and  disposed  of,  in  order  that  the  sui- 
tors of  the  said  Court  may  at  all  times  be  paid 
their  respective  demands  out  of  the  common 
and  general  cash  belonging  to  such  suitors. 

61.  Accountant  General  0/ Court  0/ Chan- 
cery to  pay  over  one  hundred  and  fifty  pounde 
yearly  to  suitors* /und,-^And  whereas  tne  ave- 
rage annual  amount  of  brokerages  received  by 
the  Accountant  General  of  the  Court  of  Ex- 
chequer for  his  own  benefit  amounts  to  the 
sum  of  one  hundred  and  fifty  pounds ;  be  it 
enacted,  that  the  Accountant  General  of  the 
High  Court  of  Chancery  shall,  on  or  before 
the  first  day  of  September  in  every  year,  pay 
into  the  Bank,  to  be  there  placed  to  his  credit 
as  such  Accountant  General  to  an  account 
intituled  ''  an  account  of  interest  arising  from 
iecurities  carried  to  an  account  of  money 
placed  out  for  the  benefit  and  better  security 
of  the  suitors  of  the  High  Court  of  Chancery,*' 
the  sum  of  one  hundred  and  fifty  pounds,  the 
first  of  such  pa^'ments  to  be  made  on  or  before 
the  first  day  ot  September  one  thousand  eight 
hundred  and  fortv-two ;  and  such  sum,  when 
80  pitid  in,  shall  be  in  all  respects  deemed  to 
be  part  of  such  fund,  and  shall  be  applied  ac- 
cordingly. 

62.  Power  io  change  Securities, — ^And  be  it 
enacted,  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  by  any  order  or  orders  of  the  said 
Court  of  Chancery,  to  authorize  the  change 
of  any  security  or  securities,  or  of  any  part  of 
the  securities,  to  be  purchased  in  pursuance  of 
this  act. 

63.  Accountant  General  to  make  certain  re- 
turns, — And  be  it  enacted,  that  the  Accountant 
General  for  the  time  being  of  the  High  Court 
of  Ciiancerv  shall  annuallv  cause  to  be  laid  on 
the  table  or  the  House  or  Commons  a  return 
aUowiiig  the  state  of  the. several  Funds  in  his 
name,  called  "The  Suitors  Fund,*'  and  **The 
Suitors  Fee  Fund,"  and  the  charges  upon  the 
aanie  funds  respectively. 

64.  Interpretation  clause.'^\nd  be  it  de- 
clared and  enacted,  that  in  the  construction  of 
thii  act  the  expression  '*  Her  Majesty"  shall 
mean  also  and  indode  the  heirs  and  successors 
of  Her  Mij^tyt  ^^^  ^^  expression  "Lord 
Chancellor"  shall  mean  also  and  include  the 
Lord  Chtacellor^  Lord  Keeper  and   Lords 


Commissioners  for  the  custody  of  the  Great 
Seal  of  the  United  Kingdom  for  the  time 
being. 

65.  Meaning  of  the  term  "  barrister  M  Imwf* 
and  **  barrister.** — ^And  be  it  enacted  a^d  dr- 
dared,  that  in  the  constrnccion  of  thta  act,  and 
of  every  other  act  heretofore  passed  reUtiag 
to  the  nomination  or  appointment  to  nay 
office  or  employment,  the  expressioa  *'  bar- 
rister at  law"  or  "barrister"  shall  oieaa  a 
barrister  at  law  called  to  the  bar  either  in  Eng- 
land or  Ireland,  except  where  it  is  otherwise 
expressly  provided. 

66.  Act  may  be  altered. — And  be  it  enacted, 
that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  during  the  present  acasioa 
of  parliament. 

SCHEDULES. 

The  First  Schedule  referred  to  by  the  fore- 
going  Act. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  to  the  sheritiTs  of 
London,  greeting  :  We  command  voit  that  yoa 
omit  not,  by  reason  of  any  liberty,  but  that  you 
enter  the  same  and  distrain  the  Governor  and 
Company  of  the  Bank  of  England  by  all  their 
lands  and  chattels  in  your  bailiwick^  ao  that 
thev,  or  any  of  them,  do  not  intermeddle  there- 
with until  we  otherwise  command  yon ;  and 
that  you  answer  us  the  issues  of  the  said  lands* 
so  that  they  do  appear  before  us  in  our  High 
Court  of  Chanceiy  on  the  day  of 

to  answer  a  certain  bill  of 
complaint  lately  exhibited  against  them  and 
other  defendants  before  us  in  our  said  Court 
of  Chancery  by  complainant  i  and 

further,  to  (Io  and  receive  what  our  said  Court 
shall  then  and  there  order  in  the  premises,  and 
that  you  then  leave  there  this  writ.  Witness 
ourself  at  Westminster  the  day  of 

in  the  year  of 

our  reign. 

Dktoit. 

The  second  Schedule  referred  to  by  tbe  fore- 
going act. 


The  King  v.  Anthill  .        •        . 

Ambler,  the  Credi- 
tors of  Ogle  Bad 
Ambler's  account 

Ashton  . 

Butler,  Samuel       • 

Bennett 

George  Bennett 

Delamotte 

Faithfull 

Guy 

Harrison         •        • 

M 'George 

Mew  the  younger  . 

Okey     •        • 

Roper,  the  creditors 
of  Ogte,  Roper^ 
and  Throp's  ao- 
coant .       • 


Cash. 

£     s. 
225    C 


d. 
0 


369  13 

10  18 

5    0 


15 

0 

20 

0 

U065  17 

5 

0 

10 

0 

17 

9 

71 

15 

5 

0 

83  14   0 


88  14  e 
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CliAtletSoow. 

.       93  Id    0 

Tmylor    . 

.       66    0    0 

Turner  . 

.      132  12     1 

Weir      .        . 

.     200    0    0 

Kent 

.       10    0    0 

Whitworth     . 

.       66  17    0 

Norhaok  Land  Tax     . 

17    9    8 

The  Queen  v.  I4ane    . 

.  1,602    0    0 

H»i(     .       . 

.     710    0    0 

The  tliird  Schedule  referred  to  by  the  fore- 
goiiij;  act. 

Salary  per  Aon. 

The  ftrst  rei^Mtrar 

Tbe^  second],  third,  and  fourth  re 

gistrarti  .  • 

The    fifths   siztb,   seventh,   and 

eif^hth  registrars 
The  ninth  and  tenth  registrars     • 
The  first  and  second  elerks  to  the 

registrars 
The  third,  fourth,  fifth,  and  sixth 

clerks  to  the  registrars 
The  seventh,  eighth,  ninth,  and 

tenth  clerks  to  the  registrars    . 
The  eleventh  and  twelfth  clerks 

to  the  registrars,  and  any  addi- 
tional clerks  to  the  registrars  to 

be  ap[iointed  under  this  act. 
The  chief  derk  to  the  master  in 

ordinary  in  €luncery  appointed 

under  this  at-t   . 
The  junior  cterk  of  such  Master  . 


2,000 

1,800  each. 

1,600  each. 
1,260  each. 

.800  each. 

600  each. 

40Q  each. 


300  each. 


1,000 
150 


LA.W  OF  UBEL. 


■BPORT  OF  CRIMIVAC  LAW  COIIM188I0NB118. 

ICottciuded/rgm  p.  476,'\ 

*^  We  have,  in  the  Digest,  stated  the  law  as 
we  find  it  laid  down  by  Lord  Chief  Justice 
fjrrr,  upon  the  trial  of  the  case  of  Curpjt 
V.  f^aUer^  and  afterwards  by  the  Court  of 
Common  Pleas,  on  a  motion  for  a  new  trial. 
This  case  was  afterwards  cited  and  approved 
•f  by  Mr.  J.  Lawvenee,  in  the  case  of  the 
King  V.  H^nght ;  obsening  that  '  though  the 
publication  of  such  proceedings  may  be  to  the 
disadvantage  of  the  individual,  the  having  these 
proceediiiffB  made  public,  more  than  counter- 
aalances  the  iaconveniecce  to  the  private  per-^ 
sons  whose  conduct  may  be  the  Subject  of  such 
proceedings/  The  truth  of  this  position  has 
no  doubt  been  questioned,  and  to  a  certain 
extent  directly  impugned,  and  particularly  by 
the  decision  and  language  of  the  Court  in  the 
case  of  the  King  v.  CwtiU.  That  was  the  case 
•f  a  crirokial  information  against  the  defendant 
Mary  Oarlile^  for  a  JH>el  entitled  ^the  mock 
trial  of  Mr.  Carlile,^  but  which  contained  a 
correct  account,  of  what  luid  taken  place  upon 
the  trial,,  in  the  course  of  which  the  whole  of 
Paine's  '  Age  of  Reason*  had  been  read. 
And  .the  Court  held,  that.though  as  a  general 
position  it  was  certainly  lawful  to  publish  the 
proceedings  of  courts  of  justice,  yet  it  must  be 
taken  with  this  qualification^  that  what  is  con- 


tained in  the  publication  most  neither  be  t£f« 
fttmatorff  uf  aa  indhidmal,  tending  to  excite 
disaffection,  nor  calculated  to  offend  tlie  morals 
of  the  people ;  for  if  its  contents  were  eaku« 
laCed  to  produce  such  effects,  instead  of  dis* 
seminating  useful  knowledge,  it  would  produce 
great  mischief.  And  in  the  same  cnse,  Bnyley 
and  Btit^  J  J.«  observed,  that  the  case  of  Curry 
V.  fFaiier  must  be  taken  with  great  jqualificat- 
tioHs.     These  opinions  tend  to  impugn  the 
generality  of  the  doctrine  expounded  in  Curry 
V.  iFaiitr.      It  is,  however,  to  be  observedv 
that  in  that  case  the  complaint  against  tlieaU 
leged  libel  was,  that  it  contained  matter  defa- 
matory of  an  individual ;  and  it  is  diffioult  tc 
auppose  that  in  respect  of  blasphemous,  ira». 
moral,  or  seditioiu  publications,  the  Court  of 
Common  Pleas,  had  their  attention  been  oalled 
to  reports  of  trials  on  which  lihela  of  these 
descnptiona  bad  been  read,  wotdd  notr  hate 
expressed  an  opinion  similar  to  that  afterwards 
given  by  the  Court  of  King's  Bench  lU'Cariile's 
en§e.   As  the  privilege  in  sudb  cases  is  ibunded 
npon  grounds  of  public  policy  and^  conveni- 
ence, it  ceases  where  the  nature  of  the  inves- 
tigation is  such  that  to  publish  it  would  obvi- 
ously be  oflfiensive  and  injurious  to«  the  publio, 
as- where  it  involves  blasphemous  or  indecent 
matters.    Where  the  very  ol>ject  of  the  inquiry 
%vas  to  protect  the  interests  of  religion,  moral- 
ity,  decencv,.  and  good  order,  by  repressing 
impious,  Masphtfmous,  and'  obscene  or  sedi. 
trious  publieatioiis,  it  would  not  only  be  impo- 
litic, but  inconsistent,  to  allow  the  same  mat^ 
ters  to  be  aftenvards  published  %vith'impunit3i^ 
as  parcel  of  the  judicial  proceedings.     The 
opinion  of  the  Court  of  King's  Bench,  however, 
was  not  confined  to  blasplieraoiis,  seditious;  or 
immoral  publications,  but  extended  to-  such 
as  are  defamatory  of  individuals  y  in  thia  res- 
pect the  opinion  of  the  Court  is  at  variitnce 
with  that  ortbe  Court  in  the  ease  of  Cvrrtf  v. 
fVaker.    Considering,  however,  that  the  de- 
cision of  the  Court  in  the  htterease  was  not 
only  a  direct  one,  but  under  the  circumstances, 
a  very  strong  one,  inasmuch  as  the  proreeding 
reported  was  cm  parte  against  the  plaintiff, 
Mr.  Curry,  and  tnat  the-  general  doctrine  of 
the  Court  in  that  case  waa  afterwards  sanc- 
tioned by  the  Court  of  King's  Bench  in  Car', 
iUe*s  ease,  and  has  never  been  overruled,  we 
eoRceive  ourselves  to  be  bound  to  treat  the 
decision  in  that  case,  as  consonant  with  the 
existing  law.    We  think  that  we  are  justified 
in  respectfully  expressing  our  opinion  that  the 
restriction  attributed  to  the  Court  in  the  case 
of  the  Kingv,  Carlile  ;  viz.,  that  no  report  of 
» trial  which  involves  matter  defamatory  of  an 
'individual  can  be  justified,,  would  he'  almost 
destructive  of  the  principle  oii  which  the  gene- 
ral exemption  in  such  cases  is  founded.    If 
the  rule  admitted  to  exi&V  is  a|>plicable  only 
where  nothing  defamatory  is  jkiblished,  it  is 
nugatory  as  a  proteetion,--«in  such  a  case  no 
exemption-  is  wanted.     If,  however,  such  ^ 
!  restriction  weae  to  previdl  it  would  seldom 
happen,  especially  in  criminal  cases,  that  any 
report  of  a  judicial  proceeding  could  ii^fely  1^ 
publithed.. 
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**  We  have  next  to  advert  to  a  class  of  com- 
iDunicatioDS,  with  respect  to  wliich,  altboagli 
a  rule  of  law  seems  to  have  been  estublbhed 
it  is  one  which  is  at  variance  with  every  dav's 
practice  and  experience.  It  has  in  several  in- 
stances been  held  that  even  a  true  rej^ort  4>f 
an  ea  parte  proceeding  before  a  magistrate, 
which  reflects  on  the  character  of  an  individual, 
is  illegal,  and  is  the  subject  as  well  of  a  civil 
action  to  recover  reparation  for  the  injury  to 
reputation,  as  of  a  criminal  prosecution,  inas- 
much as  the  law  not  only  does  not  recognize 
the  right  to  publish  such  preliminary  proceed- 
ings, but  even  deems  them  to  be  per  se  crimi- 
nal, on  account  of  their  tendency  to  create 
prejudices  inconsistent  with  the  impartial  ad- 
ministration of  justice.  In  this  respect,  every 
day's  open  and  ordinary  practice  is  strangely 
at  variance  with  a  direct  and  settled  rule  of 
law,  which  professes  to  be  founded  on  a  prin- 
ciple of  excluding  a  practice  prejudicial  to  the 
course  of  justice.  It  is  notonous  that  no  pre- 
liminary mquiry  takes  place  before  a  magis- 
trate or  coroner,  of  the  slightest  public  inter- 
est, the  particulars  of  which  are  not  immedi- 
ately communicated  to  the  public  by  means  of 
the  daily  press.  It  must  be  wrong  either  that 
the  rule  should  exist,  or  that  its  open  and  daily 
Tiolation  should  be  tolerated.  If  the  mischiev- 
ous consequences  which  are  alleged  to  be  the 
foundation  of  this  criminal  rule,  do  in  reality 
result  from  the  practice,  it  is  no  slight  re- 
proach to  the  practical  administration  of  the 
criminal  law,  that  the  practice  should  be  per- 
mitted  to  exist  almost  without  restraint.  If, 
on  the  contrary,  no  such  inconvenience  results 
as  ought  to  constitute  a  prohibition,  the  rule  is 
not  merely  useless,  but  may  be  abused  for  un- 
just and  oppressive  purposes  in  particular  in- 
stancesy  and  a  party  who  has  done  no  more 
than  u  daily  allowed  to  be  done  with  impunity 
would  have  just  ground  for  complaining  of  a 
deviation  from  the  ordinary  course  to  serve 
particular  purposes.  Funding  that  such  a  rule 
IS  sanctioned  by  several  authorities,  we  have 
accordingly  introduced  it  into  the  Digest.  We 
cannot,  however,  but  think  that  either  the  law 
ought  to  be  subject  to  some  limitation,  or  that 
if  really  found  to  be  essential  to  the  ends  of 
justice,  it  should,  for  the  attainment  of  those 
ends,  be  better  enforced. 

"  It  cannot  be  doubted,  as  a  general  princi- 
ple, that  the  proceedings  in  Courts  of  justice 
ought  to  be  open,  and  that  publicity  is  valuable 
as  affording  a  security  for  the  just  administra- 
tion of  the  law,  as  conducive  to  the  knowledge 
of  right,  and  as  essential  to  give  due  effect  to  ju- 
dicial decisions,  especially  such  as  inflict  pun> 
ishment  on  delinquents  by  way  of  example  to 
others.  To  this  general  rule  there  may  no 
doubt  be  some  exceptions^r-some  particular 
cases  in  which,  for  special  reasons,  it  may  be 
expedient,  or  even  necessary  for  the  pur- 
poses of  justice,  that  proceedings  of  a  prelimi- 
nary nature  should  be  conducted  in  secrecy. 
In  such  cases,  and  for  such  a  purpose,  it  may 
be  very  fitting  that  the  Court  or  magistrate 
should  have  a  discretionary  power  to  proce^ 
accordingly ;  and,  as  essential  to  the  same  ob- 
iect,  should  have  authority  to  prohibit  the  pub- 


lication of  the  proceedings,  in  which  case  siiT 
such  publication  would  constitute  an  indictable 
offence,  as  being  in  violation  of  an  order  made 
by  competent  authority- for  the  advancement 
of  justice. 

"  The  offence  thus  far  would  rest  on  rery 
plain  principles.  In  ordinary  cases,  where  no 
such  special  grounds  exist,  and  where  the  pab- 
lic  are  not  excluded  from  the  preliminary  in- 
quiry, we  are  disposed  to  think  that  very  little 
inconvenience  is  likely  to  result  from  a  public 
report  of  the  proceedings ;  indeed,  it  some- 
times happens  that  such  reports  further  the 
ends  of  justice,  in  drawing  forth  important  m» 
formation  which  otherwise  would  not  have 
been  obtained.  We  may  further  remark,  that 
where  the  public  are  not  excluded  from  such 
an  inquiry,  there  is  some  degree  of  inconsi». 
tency  m  prohibiting  a  publication  of  the  pro* 
ceeding.  Where  nothing  but  want  of  space 
prevents  all  who  choose  from  betng  present. 
It  is  diffichlt  to  say  on  what  grounds  those  ex- 
cluded may  not  receive  information  from  those 
who  are  present  i  it  is  besides  almost  certain 
that  those  likely  to  make  any  improper  use  of 
such  knowledge  would  be  present  to  obtain  it. 

"  The  observation  which  we  have  just  made, 
is  also  in  some  measure  applicable  to  the  pub- 
lication of  proceedings  from  time  to  time,  dur- 
ing the  course  of  a  protracted  trial.  Such  pub- 
lication has  not  unfrequentlv  been  prohibited 
by  an  order  of  the  Court,  ft  maj^,  however, 
well  be  doubted  whether  such  an  interdiction 
be  not  in  some  degree  inconsistent  with  the 
principle  of  an  open  public  Court,  and  whether 
danger  or  inconvenience  to  justice  can  rea- 
sonably be  apprehended  from  publications  of 
the  proceedmgs  in  parts,  previously  to  their 
conclusion.  It  is  but,  in  fact,  to  communicate 
to  the  portion  of  the  public  excluded  by  want 
of  space  that  knowledge  which  all  possess 
who  find  admission,  and  amongst  them  those 
in  particular  who  alone  are  likely  to  make  an 
ill  use  of  that  knowledge." 

[We  shall  here  for  the  present  close  our  ex- 
tracts from  the  commisdoner's  report,  but  shall 
probably  advert  to  some  other  parts  of  it  at  a 
future  opportunity.] 

BARRISTERS  CALLED, 

Eatter  Term,  1841. 

[By  mistake  this  list  was  omitted  at  the  time, 
though  that  of  Trinity  Term  was  given.] 

LINCOLN'S  INN. 

Mayi. 
Arthur  Palmer,  jan« 
Thomas  Webster. 
Thomas  Comerford  Bartrum. 
Arthur  Todd  Holroyd. 
John  Reynolds  Goodman. 
John  Beadoell,  jun. 

May  6. 

John  Lindsell. 

Josiah  WIHtam  Smith. 

George  Henry  Hooper. 

Basil  Thomas  Woodd. 

Henry  George  Allen. 
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Samael  Carter  Hall. 
4ohD  Jamea  Lowndea. 
George  Boden. 
Franda  Rusaell. 
Edirard  Raphael. 

Afgyi. 
William  Milman. 
Francia  Geary. 
Henry  Walter  Wilsoo. 
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William  Charles  Belt 
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Henry  Andrew  Simon. 
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Joseph  William  Wyld. 
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Hana  Bask. 

John  Arthington  Leathani. 
Brownlow  Wynne  Cumming. 
Thomas  Bacon. 
Charles  Forsyth. 
Robert  Phillimore. 
Joseph  Fletcher. 
William  Smith  Ellis. 
John  Frederick  PoU. 

GSAY*S  INN. 

jlpnl  28. 
Benjamin  Chilley  Pine. 
Benjamin  Boothby. 


SUPERIOR  COURTS. 


BolU. 

HUSBAND  AND  WlFB.— DBBD  OP  8BPARATX0N. 

yf  deed  of  separeiion  may  be  binding  on  the 
hneband,  though  there  is  no  covenant  in 
it  on  the  part  of  the  tmsteet  to  indemnify 
him  from  hit  vi/e't  debt*,  nor  triil  the  cir- 
cumstance of  its  providing  for  the  continued 
separation  be  sufficient  to  render  it  invalid, 
fFhether  the  trusts  contained  in  such  a 
deed  would  not  be  put  an  end  to  by  the 
parties  living  together  again,  quare. 

The  Master  ^  the  Rolls,  in  delivering  jiidg- 
ment  in  Uiis  case,  which  was  argued  several 
months  ago,  said,  that  the  plaintiff  was  the 
widow  of  James  Alexander  Frampton,  who 
before  her  marriage  was  entitled  to  a  life  in- 
terest in  19,000.  consols,  and  1,000/.  other 
stock,  which  she  assigned  to  her  then  intended 
husband,  Mr.  Frampton.  Differences  having 
arisen  between  them  after  the  marriage,  they 
agreed  to  live  separate  and  apart,  and  a  certain 
indenture,  dated  the  16th  August,  1824,  was 
executed,  by  which  Mr.  and  Mrs.  Frampton 
assigned  the  dividends  on  the  above  stock  to 
trustees,  upon  trust  during  their  joint  lives  to 
pay  to  Mrs.  Frampton  the  annual  sum  of  300/., 
and  Mr.  Frampton  covenanted  that  his  wife 
might  live  apart  from  him,  and  dispoao'of  any 


property  which  should  accrue  to  her  during 
her  separation,  and  that  he  would  enable  the 
trustees  to  receive  the  dividends  of  the  stock', 
or  else  would  pay  Mrs.  Frampton  the  300/.  a 
year,  which  she  agreed  to  receive  in  lieu'  of 
alimony  and  dower.     From  the  date  of  this 
deed  tbe^  lived  apart,  and  for  some  time  after 
the  annuity  was  punctually  paid.  Subsequently, 
however,  to   1829,   Frampton  paid  his  wife 
other  sums,  and  the  trusts  of  the  deed  were  not 
strictly  acted  on,  but  the  trustees  never  inter- 
fered.    Frampton  and  his  wife  appeared  to 
entertain  no  feelings  of  enmity  towards  each 
other,  for  they  corresponded  together,  and 
seemed  desirous  of  adding  to  each  others'  com- 
forts, and  Frampton  offered  to  increase  the 
a  nnuitv,  for  which  Mrs.  Frampton  expressed 
herselt  obliged.    In  September,  1836,  Framp- 
ton died,  leaving  the  defendant  his  personal 
representative,  and  also  the  surviving  trustee 
named  in  the  deed  of  separation,  but  without 
ever  having  acted  in  the  trusts.    The  plaintiff, 
Mrs.  Frampton,  having  required  performance 
of  the  trusts,  and  the  defendant  being  wholly 
ignorant  of  what  had  transpired  respecting  the 
deed,  and  not  feeling  himself  at  liberty  to  act 
without  the  direction  of  the  Court,  the  present 
bill  was  filed  for  the  purpose  of  havmg  the 
rights  of  the  plaintiff  aeclared.    The  execu- 
tion of  the  inaenture,  and  the  receipt  of  the 
dividends  by  Mrs.  Frampton  alone  were  ad- 
mitted;   and  the  only  questions  were,  first, 
whether  the  deed  was  mvalid,  as  being  founded 
on  a  consideration  against  the  policy  of  the 
lawt  namely,  the  livinir  apart  of  the  husband 
and  wife;    and  secondly,  whether  from  the 
subsequent  acts  of  the  parties  it  was  to  be 
considered  as  abandoned.     With  regard  to 
the  first  question,  there  were  several  decisions 
to  show  that  if  there  had  been  a  covenant  from 
the  trustees  to  indemnify  the  husband  against 
bis  wife's  debts,  it  would  have  been  valid; 
but  although  Lord  [joughborough,  and  after- 
wards Lorcf  Eldon,  in  St,  John  v.  St,  John,*^ 
had  expressed  doubts  as  to  the  doctrines  in 
Guth    V.   Guthfi  yet  there  was  no   case  iti 
which  it  had  been  held,  that  without  a  cove- 
nant on  the  part  of  the  trustees,  the  deed  might 
not  be  binding  on  the  husband.    In  this  case 
trusts  were  created,  and  the  wife  covenanted 
to  accept  them  in  lieu  of  her  riijrhts ;  and  ad- 
mitting her  covenant  to  h%  wholly  inoperative, 
still  there  was  no  reason  why  such  a  voluntary 
trust  should  be  vitiated  on  account  of  the  pro- 
vision to  live  apart.  With  refirard  to  the  second 
point,  nothing  had  taken  place  from  which  it 
could  be  inferred  that  Mrs.  Frampton  intended 
to  waive  any  benefit  to  which  she  was  entitled. 
His  lordship  added,  he  would  not  say  tliat  if 
the  parties  had  lived  together  again,  that  would 
not  have  put  an  end  to  the  trusts ;  but  that 
had  not  occurred:  the  separation  had  con- 
tinued, and  no  change  had  taken  place  in  the 
circumstances    under    which   the   deed  was 
executed.    There  being  then  no  waver  of  the 
deed,  the  plaintiff  was  entitled  to  the  relief 
asked. 

Frampton  y,  Frampton,  July  31st,  1811; 
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<aureii'ir  Senrb  ^rartfct  Court. 

&BFLBVIN.— EXECUTION.— KXCS981VE    liBVT. 
RfePCKDiNG  Of  SUtlPLUS. 

In  ffji  ac/toA  0/1  (t  replevin  Oond,  the  phtintif 

rrcaveted  a  terdici  for  the  /hU  amount  #/ 

the  penalty  of  the  bund.    Bxecuthn  teas 

tinned  far  Z\1L  10#.,  under  which  a  sum  of 

271/.  trfff  realized,  and  that  amount  teas 

paid  orer  to  the  plaintiff*.    It  teas  suhse- 

guently  fuund  that  thin   teas  a  greater 

unmount  than  the  plaiMiff  teas  entitled  to  : 

Held,  that  the  Court  could  not  on  motion 

hy  the  sheriff,  nor  by  a  second  execution 

creditor^  compel  the  plaintiff  to  refund  the 

surplus, 

TliU  wu  an  action  on  a  replevin  bond,  in 

which  the  plaintiff  obtained  a  verdict  for  4be 

%vhole  amount  of  the  penalty  of  the  bond. 

The  amount  of  the  distress  was  125/.,  for 

which  tO|(eCher  %vith  double  costs  of  suit,  the 

plaintiff  was  entitled  to  execution.     A  writ  of 

execution  was  ii^ued  indorsed  to  levy  31?/.  10t.« 

under  which  271/<  was  realiEed^  and  paid  over 

to  the  plaintiff.   It  was  subsequently  discovered 

that  thitf  was  45/.  more  than  he  was  really 

entitled  to,  and  another  writ  of  execution  be- 

ini;  lodf^ed  tviih  the  «lieriff  at  the  suit  of  one 

.  Timmins,  to  satisfy  which,  sufficient  property 

of  the  defendant  could  not  be  found. 

An  application  was  now  made  on  behalf  of 
the  sheriff,  callinf^  upon  -the  plaintiff  to  shew 
cause  why  he  should  not  refund  the  surplus. 

H'^ig'Atmam,  J. — ^The  sheriff  has  nothing  to  do 
with  this  difficulty.  The  11  Geo.  2,  c.  19, 
a.  23y  ji^ives  relief  to  the  parties  to  the 
bond,  and  I  think  that  this  application,  to  suc- 
ceed at  all,  should  be  made  by  the  defendant 
in  the  action. 
Rule  refused. 

On  a  sulmequent  day  a  similar  motion  %vaa 
made,  on  behalf  of  Timmins,  the  plaintiff  in 
the  second  action.  It  was  ur^^ed,  that  he  suf* 
fered  injustice  bv  the  improper  detention  of 
the  45/.  by  the  defendant  In  the  first  action, 
which  had  been  overpaid  to  him. 

fFighiman^  J. — I  cannot  grant  this  rule  at 
the  instance  of  this  applicant,  unless  some 
authority  is  cited.  No  duty  arises  between 
Timmins  and  the  plaintiff  in  the  first  suit, 
and  whatever  breach  of  duty  the  sheriff  may 
have  been  guilty  of  towards  the  former  in 
over-paying  the  latter,  for  which  perhaps  a 
rule  might  be  granted  against  him,  the  defen- 
dant iu  the  first  suit  is  a  piere  third  party  be- 
tween the  sheriff  and  \he  preseat  applicant* 
Rule  refused. 

W.  H.  f^atson  for  the  sheriC  Piatt  for  the 
execution  creditor. 

Bowter,  asdgnet  ff  th€  sheriff  ^f  Carmm* 
tkensAire  v.  U^d,  T.  T.  1841.    Q.  fi.P.  C. 

UNOBRTAKING  OF  ATTQBNBT.*— DISCHABGB. 

ne  attorney  of  the  defendant,  in  an  action  of 
covenant,  gave  an  mndertnkinff  that  he 
feomld  pay  the  amottmt  ateardeat9  be  due 
from  kts  client  to  the  plaintiff  i  the  award 
io  be  made  by  a  particular  day.  The 
twwrd  was  not  made  by  the  day  speciM^ 


but  the  time  foas  enlarged  by  m  Judfe^ 
order,  the  attorn^  acting  for  his  client 
when  thai  order  tens  made  r  Held^  that  the 
attorney  teas  discharged  from  hie.under- 
tubing  under  such  eircumstancea. 
This  was  an  action  of  co%-enant,  brought  by 
the  plaintiff  Stiute,  against  the  defendant,  who 
resided  in  Scotland.  A  Mr.  Parquhar  tvas  ap- 
pointed by  the  defendant  to  act  as  his  attorney. 
A  reference  of  the  cause  having  t>een  proposed, 
the  plaintiff  objected  to  the  a(f()ption  of  such  a 
course,  on  the  ground  that  the  defendant  lived 
out  of  the  jurisdictioft.  Mr.  Faroaliar  then 
offered  to  give  his  undertaking  for  tne  payment 
of  the  debt  found  to  be  due  by  the  arbitrator 
with  costs,  and  the  submission  to  reference  was 
then  drawn  up.  The  time  for  the  making  of 
the  award  was  limited  to  the  1st  February,  but 
the  arbitrator  suffered  that  day  to  pass  without 
making  his  award  or  enlarging  the  time.  I1ie 
object  of  the  reference  being  therefore  still 
unattained,  on  the  18th  February  sl  judge's 
order  was  made,  enlarging  the  time  *'  by  con- 
sent of  the  attorneys  or  agents  on  both  sides." 
Subsequently  to  this  no  new  undertaking  %Tas 
given  by  Farquhar;  and  the  arbitrator  eventn- 
ally  made  his  award,  directing  the  defendant  to 
pay  the  sum  of  220/.  debt,  and  42/.  costo. 

Butt  moved  for  a  rule,  calling  on  Farqnhar, 
the  defendant's  attorney,  to  show,  causa  why  be 
should  not  pay  these  two  sums,  and  the  costs 
of  this  application. 

O^ip  shewed  cause. — ^First,  there  was  nothing 
in  the  affidavits  to  shew  that  a  demand  of  the 
performance  of  Farquhar*s  undertaking  bad 
been  made,  and  as  tliis  was  an  application  in 
the  nature  of  a  motion  for  an  attachment,  that 
was  a  necessary  prelirainarv.  But  secondly, 
the  default  or  refusal  of  Haadon,  theprincipal, 
to  obey  the  award,  was  left  equally  unasserted, 
and  as  Farquhar  was  a  surety  only,  he  could 
not  be  made  liable  until  such  default  bad  been 
made.  Bntesbu  v.  Broobsbeck,  Cro.  Jac.  520, 
showed  that  this  was  a  principle  from  which 
the  Court  could  not  depart  ia  pleading,  and 
the  same  rale  must  here  prevail.  Thirafy,  the 
attorney  was  clearly  discharged  from  his  un- 
dertaking by  the  enlargement  of  the  time  for 
making  tne  award,  for  that  enlargement  was 
accompanied  by  no  new  promise  or  under- 
taking. The  relative  position  of  Farquiiar  and 
H addon  might  have  been  materially  altered 
after  the  Ist  of  Februarys  and  as  the  original 
undertaking  must  be  taken  to  have  been  given 
entirely  upon  the  faith  of  the  existing  state  of 
thingsj  the  Court  would  not  take  it  to  continue 
so  long  in  force  after  that  state  of  thin^  might 
be  altered.  That  was  an  argument  which  muU 
apply  to  the  enlargement  of  the  time  by  the 
arbitrator,  as  well  as  to  that  which  had  takea 
place  by  a  Judge's  orders  but  at  all  events, 
when  a  Judge's  order  had  been  rnade^  no  neiv 
condition  being  appended  to  it,  the  attorney 
must  be  deemed  to  be  discharged.  His  under- 
taking  at  the  time  that  Judge's  order  was  made 
was  mere  waste  paper  ;  andthe  fact  of  his  act- 
ing on  that  occasion  as  the  defendant's  attorney, 
did  not  in  any  way  operate  a9  a  reviver  of  his 
liability^ 
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Buit  «ud  ffemderton.  In  aapport  of  the  role. 
The  enlargement  of  the  time  bad  lieeo  made 
with  the  full  knowledj^e  and  consent  of  Far- 
<|ubar;  he  was  actiaur  »  attorney  when  that 
enlai^meiit  was  made,  and  it  was  not  at  all 
necessary  that  aiiy  new  undertaking  shoold  be 
giveo  to  continue  his  liability.  Kife  v.  .Wiim*m, 
S  M.  &  Sco.  616,  showed  that  an  attorney  might 
be  compelled  to  ftilfil  a  verbal  undertaking  to 
pay  damages  and  costs  on  behalf  of  his  client, 
where  the  other  party  had  been  induced  to  con- 
aent  lo  take  a  rerdict  for  a  certain  sum  without 
going  to  the  jury.  This  and  other  cases,  there- 
f«>re,  skowed  Chat  Che  Court  would  not  be  par- 
ticular in  construing  undertakings  given  with 
Yerv  great  strictness  as  to  tlieir  terms.  It  was 
to  be  observed,  that  the  plaintiff  in  this  case 
had  consented  to  the  reference,  solely  on  the 
undertaking  of  Farquhar  being  given,  and  it 
would  be  hard  upon  him  now,  upon  such  a 
technical  ground  as  was  here  set  up,  Co  take 
rnxmy  the  remedy  against  bin. 

Coieridg€,J.'~l  have  no  doubt  that  the  rule 
iDiiat  be  discharged.  It  is  an  applicatk>n  to 
compel  an  attorney  Co  perform  his  undertak- 
ing, wkich  coiftkl  not  otherwise  be  enforced  If 
be  was  not  an  Attorbey.  l*be  facts  of  the  case 
are  m  fellows :  There  was  an  action  between 
^taite  aad  Haddon,  the  latter  being  the  client 
«(f  Farquhar,  and  being  resident  in  Scotland. 
PuCtSng  the  case  in  the  strongest  point  of  view 
agntoat  the  latter,  I  will  Uke  it  that  he  per- 
suaded the  plaintiflf  to  become  a  party  to  the 
reference,  although  he  ol^ected  at  first  to  do 
8o,  on  the  ground  that  Haddon  resided  in 
Scotland^  and  that  the  plaintiff  refused  to 
refer,  ualess  Fan|uhi»r  gave  his  undertaking. 
An  order  was  accordingly  drawn  up,  and  the 
undertaking  was  given.  But  what  was  the 
undertaking  to  do  ?  1  o  perform  the  award ; 
but  that  was  to  be  made  pursuant  to  this  sub- 
roissioo,  and  therefore  ought  to  have  been 
nsade  within  the  time  limited,  which  was  the 
let  February.  The  arbitrator  neglected  to 
enlaige  the  time  from  making  his  award  before 
that  nay.  What  then  was  the  situution  of 
Farquhar  on  the  morning  of  the  2nd  Febru- 
BTji  Could  it  then  be  said,  that  bis  under- 
taking could  be  enforced  ?  No  doubt,  he  then 
stood  absolved  from  it.  The  case  stands  in 
that  position  until  the  1 8th  February.  Now 
again,  assuming  the  fact  in  the  strongest  way 
against  Farquhar,  and  taking  it  that  he  was 
renewing  his  application  to  the  other  party  to 
go  on  with  the  reference,  and  that  he  con- 
sented to  the  order  of  enlargement  being 
made,  what  was  his  situation  i  U  b  written  un- 
dertaking was  gone  for  some  days  before  that 
dme.  Now  admitting  that  it  was  not  necessary 
that  the  undertaking  should  be  in  writing,  as  has 
been  WKed,  how  am  1  Co  infer  Chat  he  gave  any 
new  andertaking,  or  consented  to  renew  the 
old  one,  merely  because  he  acted  as  attorney 
in  the  matter.  I  am  not  at  tiberty  tn  proceed 
on  this  application  bv  mere  guess,  but  I  must 
see  clearly  that  he  has  given  his  consent  to 
the  renewal  of  his  undertaking.  Ever)thing 
that  was  done  afterwards  was  done  as  attorney 
bi  the  cause.    But  giving  tins  undertaking  is 


not  incident  to  his  office  of  attorney,  tliough 
the  remedy  on  it  is  against  him  in  that  cha- 
racter. It  is  not  because  he  does  acts  as  attor- 
ney that  he  is  to  be  considered  as  giving  a 
fresh  undertaking.  The  rule  must  therefore 
be  discharged  with  costs,  as  it  was  moved  with 
co^ts. 

Rule  discharged  with  costs. — Staiie  v.  Had' 
dou,E.r.lS4\.    Q.  B.  P.  C. 


DIBTRlNGAa.^-OtTTLAlVRT.^SSnyiCB  OF  WRIT 
or  SUMMONS. 

//  ij  neceunrp,  in  order  to  obtain  a  distringas 
/or  the  purpoge  of  proceeding  to  outUtrry^ 
to  endeavour  to  serve  the  writ  ^  summons 
at  the  de/enittnt^s  last  known  plncp  of 
abode  i  and  when  that  is  not  known,  at^ 
tempts  should  he  made  to  discover  it. 

This  was  an  application  for  a  distringas,  to 
proceed  to  outlawry.  The  defendant  was 
stated  to  be  a  naval  officer,  and  unsuccessful 
attempts  to  discover  him,  by  applications  at 
his  banker's  and  at  his  agent's  were  disclosed, 
but  no  inquiries  were  stated  to  have  been 
made  at  his  last  known  place  of  residence.  It 
did  not  appf>ar,  however,  that  any  place  of  his 
residence  was  known,  or  that  any  efforts  had 
been  made  to  discover  any. 

fHrhtman,  J.-^The  attempts  to  serve  thn 
defendant  here  disclosed  are  not  sufficient,  ft 
is  not  shewn  where  the  defendant  lives,  or  that 
any  efforts  have  been  made  to  serve  him  at  his 
residence.  Although  the  defendant's  residence 
is  unknown,  attempts  should  be  made  to  find 
it.  The  defendant  appears  to  .be  in  England, 
and  the  motion  should  be  for  a  dwtringas  to 
compel  an  appearance,  and  not  to  proceed  to 
outlawry. 

AT.  Hill,  in  support  of  the  motion. 

Rule  refused.— Miff'^e  v.  Swi^ford,  T.  T. 
1841.    Q.B.  P.O. 


CAUSE  LIST,  Michaelmas  Term,  1841. 
<Burfn*if  3Bf  nc&. 

HEW  TRIALS. 

New  THatt  remnining  undftermined  ai  the  'end  tf 
the  SUttngi  aftrr  Trhutf  TVnn,  1841. 

Easter  Term,  1840. 
Middlesex — Claridge  v.  Latrade 
York— The  Manchester  and  Leeds  Railway  Com- 
pany V.  Pawcett 
Norfolk — Browne  v.  Clark,  sued,  &c. 

Afiehaelmat  Term,  1840. 
Cbestef^-Downs  v.  Cooper,  im  repleein 
Suffolk — Brooke  v.  Jenny  and  another 

„       Jones,  a  pauper  v.  Gurdon 
Monmonth — Stooefaoute  and  another  v.  Gent 
Sassez — Wilkinson  v.  Martin 
Essex— Baynes  v.  Brewster 
„       fievan  and  another  v.  The  Gnardiaos  Of 
the  Poor  of  the  Tonbridge  Unioni  in  the 
county  of  Kent 
York«»John80n   and    another,  aisignees,  &c.   v« 

Constable,  Bart,  and  aootlwr 
Durham— Tbe  Great  North  of  England  Railway 
Compsny  v.  W^bb 
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Ctsuse  Litt,  Michaelnuu  Term. 


t,        Dixon  y,  Ormsby  and  others 
Northumberland — Chapman  ▼.  Beckington 
Lancaster — Hearne,  clerk  v.  Stoirell,  clerk 

„         Doe,  dem.  Myott  ▼.  The  j^St.  Helen's 
and  Runcorn  Gap  Railway  Company 

Hilmy  Term,  IS4U 
Middlesex— Waters  t.  Earl  of  Tbanet 

tp  Contant  and  others  7.  Chapman,  Esq. 

,f  Beetham  v,  Cooke  and  others 

i»  Helleirell  r.  Dearman  and  another 

9t  Flather  y.  Stubbs  and  another 

M  De  Villa  ▼.  Val  Marino 

London— Fuller  v.  Wilson 

f,      ■  Brooks  and  another  v.  Macleod 

„        Jackson  and  another  ▼.  Thompson 

„        Gibson  and  another^  assignees  r.  Surrey 

Canal  Company 
„        Mill  ward  t.  Hibbert 
„        Moffatt  and  another  y.  Sidney 
9,        The  South  Eastern  Railway  Company  y. 
Rowe  the  younger 

Easter  Term,  1841. 
Middlesex— Ewing  y.  Osbaldeston 

yf  Egnn  y.  The  Guardians  of  the  Poor  of 

the  Kensington  Union,  in  the  county 
of  Middlesex 
„  Nicholson  and  another  y.  Ball 

,,  Pethcrick  y.  English  and  others 

ff  English  y.  Fairbiurn 

gg  Ash  mole  y.  Wainwright  and  another 

„  Vaissiere  y.  Cowyan  and  another 

London — Albon,  trustee,  &c.  y.  Hayman 
„        Sydney  v.  Belcher  and  another 
Surrey — Robinson  y.  Turner 
„        Mason  y.  King,  Esq. 
Hertford— Doe,  dem.  of  Crawley,  Esq.  y.  William- 
son and  others 
„        Osborny.  Kilpin 
Kent — ^Allhusen  and  another  y.  Strange 
Warwick— Cooper  y.  Blick  and  others 
Glamorgan — ^Doe,  on  the  dem.  of  the  Duke  of  Beau- 
fort y.  Gough 
„         E.  Thomas  y.  B.  Thomas 
Chester — ^The  Mayor,  Aldermen,  and  Burgesses  of 
the  Borough  of  Macclesfield,  in  the 
county  of  Chester  y.  Walker 
„        Doe,  on  the  dem.  of  the  Mayor,  Aldermen , 
and  Burgesses  of  the  city  of  Chester 
y.  Francis 
Camanron — Roberts  y.  Jones 
Denbigh — Williams,  clerk  y.  Hughes  and  others 
Monmouth— Morgan,  Bart.  y.  Powell 

„  Groyer  y.  Price 

Hereford — Brydges,  Bart.  y.  Lewis 
Worcester — Doe,  dem.  Eyans  y.  Page 
Stafford — Blagg  y.  Appleby 
Cornwall— Roscorla  y.  Tliomas 

,,         Collins  y.  Horrell,  the  younger 
„         Wallis  y.  Frean  and  another 
,,         Edmonds  y.  Same 
Wilts— Ogilyie  y.  Dallimore 
Deron — Atkinson  y.  Raleigh  and  others 
„        The  Queen  y.  J.  Ames  and  another 
„        Pinsent  y.  Knox 
Somerset— Dm,  d.  Parsley  and  others  y.  Day 
„  Layer  y.  Hawkins 

,,  Doe,  d.  Goodlands  y.  Franklin 

Hants — Mant  y.  Collins  and  another 
Cambridge— Barley  y.  Sandle  and  others 
Bedford— Doe,  d.  Crawley,  Esq.  y.  Williamson 

and  bthers 
Suffolk— Doe,  d.  Pyc  y.  Bramwhite 

„        Denny  y.  Clarke 
NorwichWStannard  y.  Bnsh 


York—Doe,  d.  Metcalfe,  of  lydctt  y.  Metcalfe  of 
Thwaite. 
(,      King  y.  Proctor 

f»      The  Queen  y.  W.  E.  Scott  and  another 
Lancaster — Munn  and  others  y.  Negroponte 
9,  Anderton  y.  Chaffer 

»»  Catterall  y.  Kenyon  and  wife 

Durham— Hedley  y.  Bainbridge 

TrMty  Term,  1841. 

Middlesex— Coates  and  another  y.  Chaplm  and 
another 
a,  Jones  y.  Clarke 

London — Crotty  y.  Price  and  another 
„        Rowland  y.  Blakesley  and  others 
„        Green  y.  Steer 
,»        Hey  y.  Wyche 

SPECIAL  PAPER. 
MiehaelmoM  Term,  1841. 

*  Archbishop  of  York  and  ors.  t.  Trafford  aod  urs 
Milward  and  others  y.  Hebbert  and  another 

*  Baker  y.  Greenhill  and  others 
Williams,  Gent  y.  Jones,  Gent. 
Owen  y.  Adams 

Hinton  y.  Dibbin  and  others 

I  Furse  y.  Sherwood 

Bennett  and  others  y.  Knight 

Howard  y.  Gosset  and  others 

Fransham  and  another  y.  Peile 

The  Cheltenham  and  Great  Western  Union  Rifl- 

way  y.  Daniel 
Smith  y.  Faulkner  and  another,  U  repterbt 

*  The  Cheltenham  and  Great  Western  Railny 
Company  y.  De  Medina 

Morris,  assignee,  &c.  of  the  Sheriff  of  Middkaex  r. 
Matthews  and  another 

*  King  y.  Share 

Johnson  y.  Faulkner,  m  replevin 
Bull  and  others  y.  Inwood 
Cooch  and  another  y.  Goodman 
Richards  y.  Dyke  and  another 
Chapman  y.  Beecham,  w  replevin 
Garton  and  another  y.  Robison 

*  Jones  y.  Downman 
Stanley  and  another  y.  Bcattie 

*  Spry  y.  Bromfield 

Spilsbury  and  another  y.  Clongh  and  another 

Vaughan  and  ux.  y.  Morgan,  administrator 

Pegg  y.  Miller 

Blumenthal  trading,  &c.  v.  Castellain  and  aootlxr 

Smith  y.  Clinch 

Taylor  y.  Rolf  and  others 

Taylor  y.  Moore 

*  Doe,  d.  Earl  of  Egremont  y.  Hcllingrf 

*  Same  y.  Forward 
Jackson  y.  Magee 
Warren  y.  Bushell 

Gibson  y.  Ireson  and  another 

Percival  and  others  y.  Allanson 

Burdekin  and  another,  assignees  y.  W.  Jooei 

Ransford  and  others  v.  Bosanquet,  fm  ermr 

Williams  y.  Perkins  and  another 

Hunt  and  another,  assignees,  &c.  y.  Robins 

The  Birmingham,   Bristol,  and  Thames  Junctios 

Railway  y.  White 
Timbrell  y.  Cooper 

The  Scrireners'  Company  y.  Brooking 
Tomsett  y.  Clifton  and  others 
Ross  y.  Clifton  and  others 

*  Mc.  Intosh  y.  Hamilton,  clerk 


*  Special  cases.     ||  Special  yerdict   The  mt 
are  Demurrers. 
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Andreirs  and  others  v.  Tticrnton 
Same  ▼.  Rees 
Minshaw  ▼.  flill 
Purton  T.  Brooks 
Plame  v.  Hodaon 
Trmplcton  ▼.  Cbadwick 


ercfieqtiir  of  ^Teaif. 

PEREMPTORY  PAPER. 

For  Wednesday,  the  Zd  November,  184 1. 

To  be  Ukcn  at  the  Sitting  of  the  Court. 

IlAselwoodT.  Back,  (Buleniei,  daied7ihJune,  1841) 
JordenT.  Berwick,  (ditto) 

NEW  TRIAL  PAPER. 

70R  MICHAELMAS  T£RM,  1841. 

Fur  Jwigme9»tm 

Moved  Etuter  Term,  1841. 

London — Vanzeller  v,  Creswell  and  others 

{f/eard^QtAjiprU) 
Durham — Wallis  v.  Harrison  and  others 

(Heard  27th  May) 
For  Argument, 
Moved  Baiter  Term^  1841. 

Kingston — Elliott  and  others,  eztrix.  and  ezors 
V.  Elliott  and  another 

Moved  after  the  4M  day  of  Easter  Term,  1841. 

London —Neilson  y.  Harford  and  others 

Moved  Trinity  Term,  1841. 
London — ^Poole  ▼.  Palmer 

y^        Bradshaw  v.  Bradshaw 

SPECIAL  PAPER. 

EEMANJBTS  FROM  TRINITY  TERM,  1841. 
iPbr  Judgment, 

Grant    ▼.    Ellis — /»   replevm—Demurrer — (Heard 

^ethJune,\U\) 
Wbitmore  and  others,  assignees,  &c.  ▼.  Robertson 

ditto^{Heard  26th  June,  1841) 

For  yirgument. 
Somes  ▼.  Lawson 
Fenton  v.  The  Cempiuiy  of  the  Proprietors  of  the 

Navigation  from  the  Trent  to  the  Mersey,  ditto 
St^nland  7.  Hopkins,  Special  ease 
Onrenport  v.  Coltman,  ditto  from  Chancery 
Barker,  clerk  y.   The  Tithe  Commissioners  and 

another.  Demurrer 
Walker  ▼.  Shcnrin  and  others.  Special  case 

ffommoti  JpUai. 

Remanet  Paper  of  Michaelmas  Term,  1841. 
Enlarged  Rules, 
To  1st  day— Watt,  Jnn.  y.  Cobb 

„  Beeke  y.  Catde 

To  4th  day*-Kirk  y.  Fryer 
To  5tb  day— Lewis  y.  Holding 
To  6th  day — Paddock  y.  Forrester  and  another 

„  Same  y.  Same 

„  Samnel  y.  Rawson  and  another 

„  Came  and  others  y.  Bryant 

Enlarged  generally— -In  re  Inman 

New  Trials  of  Easter  Term,  1840. 
Middlesex^  Crane  y.  Price  and  others 


New  Trials  of  Michaelmas  Term  last, 

London — Collycr  y.  Stennett 

Cambridgeshire— Iratt  y.  Mann 

New  Trials  of  Hilary  Term  last. 

London— Eyans  and  another  y.  Nichol  &  another 
„        Keenan  y.  Evans  and  another 
„        Green  and  another  y.  Gosden 
„        Alexander  and  another  y.  Burchfield 
„        Deyaux  v.  Hill 
,f        Bell,  public  officer  y.  Gunn 
„        Allen  y.  Stevens 

New  Trials  of  Easter  Term  last. 
Middlesex— Sweet  y.  Lee 

„  Hodge  and  others  y.  Cooper 

„  Miller  y.  Thompson 

„  Walton  y.  Potter 

„  Goss  and  another  assignees  y.  fiainton 

London— Pilbey  y.  Lawford 
„        Perry  y.  Watte 
„        Stewart  y.  Steele 

New  Trials  ofTrhUty-Term  last, 
Middlesex— Mac  Cartby  y.  Teale 
London— Parks  y.  Great  Western  RaUway  Com- 
pany 

Cur.  jid.  Full. 
Bonzi  y.  Stuart 
Same  y.  Same 
Morrell  y.  Martin 
Douglas  y.  Chalk  and  another 
Thompson  y.  Jackson  and  another 
Lane  y.  Burghart 
Shepherd  y.  Pybos 
Doe  (Parker)  y.  Thomas 
Sboobridge  y.  Same 
Norris  and  another  y.  Stamp,  settled 

DEMURRER  PAPER 
Of  Michaelmas  Term,  bth  year  of  the  reign  of  Queen 

Victoria',  1841. 
Tuesday        2d  Nov.    "j" 

Wednesday   3d  I  Motions  in  arrest  of  Judg- 

Thursday      4th  (    ment. 

Friday  5th  J 

.Saturday      6th 
Monday        8th 

Tuesday        9th^Lord  Mayor^s  Day 
Wednesday  lOih— Special  yfrguments 
Dempster  and  another  y.  Purnell 
Graham  and  others  y.  Pretwell  and  another 
Gaunt  y.  Taylor 
Matthews  y.  Bi  Idnlph,  Esq. 
Aylesbury  Railway  Company  y.  Mount 
Prince  y.  Duerdin* 
Berry  y.  Lindley 
Sicvers  y.  Boswell  and  others 
Home  y.  Booth,  hart,  and  another 
Aldridge  y.  Great  Western  Railway  Cbrapany 
Belcher,  assignee,  &c.  y.  Capper  and  others 
Bousfield,  Esq.  y.  Williams,  Knt.  and  others 
Cook  and  another  y.  Carter 
Billing  y.  Devaux  and  another 
Thursday      11th  Nov. 
Friday  I2ih— Special  jirguments 

Saturday      1.3th 
Monday       16th 

Tuesday        16th— ^Sjpcria/  Arguments 
Wednesday  17th 
Thursday      18th 

Friday  '       l^h^Special  Arguments 
Saturday      20th 
Monday        22d 
Tuesday       23d 
Wednesday  24th 
Thursday     2St]>— ffuf  of  Term 
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Profesiional  Listt.'-Bmikrupines  npentded.^Bankmpti. 


MASTER  EXTRAORDINARY  IN 
CHANCERY. 


jeVwn  211/  September,  to  22rf  October,    1841,  both 

tncAisit^.',  »«'A  ^'a''  »^<*  gazttled* 
Iggttldcn,  Jobn,  Jiin.,  Deal,  Kent.    Oct.  22. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  2Ut  September,  to  22d  October,  1841,  both 
inclusive,  with  data  when  gazetted. 

Cooper,  Frederick,  and  Charlea  Cooper,  Brighton, 
Sussex,  Attorneys  and  Solicitors.    (.>ct.  8. 

Darwall.  Charles  Frederick,  and  John  Potter,  Wa- 
sail,  Stafford,  Attorneys  and  Sohcitors.  Oct.  I. 

DoofflasB,  James  Alexander,  and  Joseph  Cragg, 
Verolani  Buildings,  Gray's  Inn,  Attorneys  and 
Solicitors.    Oct.  8.  .„  «  j^ 

Redfern,  William,  and  Clement  Cotterill  Rcdrem. 
Birm'wgham,  Attorneys,  Solicitors,  and  Con- 
veyancers.    Sept.  24.  «    »,  .• 

Smart,  Daniel,  and  William  Adams  Fortieth waite, 
EmsJTorth,  Southampton,  Attorneys  and  Soli- 
citors.   Oct.  22.  ,  ^  , 

Stanley.  John,  and  Henry  Heane,  Newport,  Salop, 
Attorneys,  Solicitors,  and  Conveyancers.  OcU 

WriRht'  Richard  Seaton,  and  William  Bolton  Gir- 
dlfitone,  Golden  Square,  Attorneys  and  Soli- 
citors.   Oct.  12. 


BANKRUPTCIES  SUPERSEDED. 

From  2Ui  September,    to  t2d  October,  1841,  both 

inchuieef  with  datee  when  gazetted. 
Allcl«m,  Thomas,  and  Thomas  Frankland,.Uw- 
pool,  Oil  Merchants  and  Drysaltcrs.    Oct.  16. 
Bevil,  WillUm,  Cheltenham,  General  Agent.  Sept. 

DanieU,  Charles,  Oxford  Street,  Jeweller.    Oct. 

22* 
Phillips,  Thomas  Jones,   Newport,    Monmonth, 

ScriTener  and  Corn  Merchant.    Oct.  12. 
Potter,  George,  and  Samnel  Potter,  Manchester, 

Calico  Printers.    Oct.  19. 
Price,  Joseph,  James  Purdy,  and  Joseph  Price, 

jun.,  YeoTil,  Somerset,  Linen  Drapers.    Oct. 

12. 


BANKRUPTS. 

From  2Ut  September,  to  22d  October,  1841,  both 
ineiiuive,  with  dates  when  gazetted. 

Atkinson,  Gales,  Monkwearmouth  Shore,  Sunder- 
land, Durham,  Hardwareman.  Suain  &  Co., 
Old  Jewry;  y^w^  &  Co.,  BUhop  Wearmouth. 

Atkinson',  William  Miloes,  Cariton  and  Beccles, 
Suffolk,  Malster.  'reesdale  &  Co.,  Fenchurch 
Street.    Oct.  22.  ,    ^  j^,     .  t 

Butler  Joseph.  Walsall,  SUfford,  Saddlers  Iron- 
monger:  'ifOb;/.  &  Co.,  Bedford  Row ;  Smith, 
WMUII.    Sept.  21.    ,         ^  n         * 

Beastall,  William,  Nottingham,  Draper.  Pajpie  A 
Co.,  Nottingham;  Gretham,  CasUe  Mreei, 
Holborn..  Sept.  21.  ,     ,    «    i. 

Broadbent,  BcnjHmin  Rushforth,  Spotland,  Roch- 
dale, UncHSter,  Flannel  Manufacturer.  //  tlUs 
&  Co.,  Tokenhousc  Yard ;  Petty,  Manchester, 
Sept.  28.  ,.        «. 

Brooinei  William,  Oxford  Street,  Linen  Draper 


Oroam,  Off.  Ass. ;  TWncHk  Co.,  Bttifaig  Luie» 
tendon.    Oct.  1. 
Bayly,  Ebenexer,  Exeter,  Deron,  Straw   Boonet 
Dealer.     Petmeil,  Off.  AsS. ;  Stanum,  Pancras 
Lane,  Bucklersbory.    Oct.  9. 
Bosbridgr,  Henty,  Upper  North  Place^  Gray's  Ina 
Road,  Uvery  Stable  Keeper.   Gibum,  Off.  Aas. 
Cutler,]  Bell  Yard,  Doctor's  Commons    Get.  5. 
Bishop,  George   Blight,   and   Frances   Hildyanl, 
Southampton,    Drapers.      Gibsom,  Off.  Asa.; 
jithurtt,  Cfaeapstde.    Get.  8. 
Brown,  Robert,  Kingston  upon  HnlT,  Bookseller, 
Print«?r,  and  Stationer.    Koeeer  &  Co.,  War- 
wksk  Court,  Gray's  Im ;    Bmgkmd  &  Co.» 
Hull.    Oct.». 
Bryan,  Thomas,  LeaniiogUm  Priors,   Warwick, 
Hotel   Proprietor  and    Bnfcher.       WmrmA, 
South  Square,  Gray's  Inn  ;  £m^foi*,LeaaMDg- 
ington.    Oct.  S. 
Byrne,  Francis  Lee,  Lirerpool,  Wine  Broker  and 
General    Commission  Agent.       JUdmMmiH  ft 
Co.,  Gray's  Inn;   Salter^  Ellesmere,   Salop. 
Oct  12. 
Baldwin,  John,   Edgbaston,    Birmingbftai,   Wirt 

Drawer.    Beewick,  Rirmingham.    OcC  12. 
Bridgman,  Jesse,  and  William  Pryland,    Upper 
Chapman  Street,  St.  Geoiige's  East,  Middle- 
sei,  TaHow  Melters.      fThUmore,  Off.  Aas.; 
Crowder  &  Co.,  Mannonhoose  Place.  Ort.  19. 
Borrowdale,  William,  Scenery  Hill,  Brantbwaiie, 
Cumberiand,  Paper  and  Paste  Board  Mann- 
factorer.     Siubbe,  Pomirara  Idb;    Meaarsu 
Perry,  Whitehaven.    Oet  19. 
Bunipetead,  Edmund,  otherwise  Edward,  Haits- 
worth,  Suffolk,    Grocer.    Thmmpmm  ft  Co., 
Salter's  Han.    Oct.  22. 
Chilver,  Robert,  Ipswich,   Snflblk,  Upbolsleier. 
Jokntom,  Off.  Ass. ;  Overtom  &  Co.,  Old  Jewry. 
Oct.. 5. 
Cooper,  F.dward,  Edward  Peter  Cooper,  Benjsteia 
Cooper,  and  John  .Alexander  Coopet,  Su^er- 
ton    Mills.   Trowbridge,    WUts,     Clothiers. 
Ueatheote  &  Co.,  Coleman  Street.     OcL  5. 
Carey,  John  Barnett,  Nottinfrham,  Laee  Maanfae- 
turer.     yo/bp,  Fumiral'a  Inn  ;  ParMM,  Not- 
tingham.   Oct.  S. 
Crosswelf,    Stephen   HAwea,  late  of   Oevonport, 
Devon,  hut  now  of  Walbrook,  London,  and 
John  May,  jun.,  of  Deronport,  Wine  aod  Spirit 
Merchants.    Penneil,  Off.  Ass. ;  JI/icAae/,  Red 
Lion  Square.    Oct.  8. 
Coulaell,  James,  Richmond,  Surrey,  BoiMcr  and 
Bricklayer.    Laekingtam,  Off.  Asa. ;  M&ghtley, 
Panton  Square,  (laymarket    Oct.  B. 
Carey,  George,  Nottingham,  Laee  Maunfactnrer. 
Percy  ft  Co.,  Nottingham;  AmUem  ft   Co, 
Raymond  Buitdinga,  Gray's  Inn,    Oct.  8. 
Caparn,'  John,  Biddings,  Alfreton,  DeH»y,  Brewer. 

Capea  &  Co.,  Gray's  inn.    Oct.  6. 
Clark,  John  Sherring,  Angel  Court,  Throgmortoo 
Street,  London,  Broker  and  Serirener.  Gromm, 
Off.  Ass.;  Siepheiu,  North umberiand  Street, 
Charing  Cross.    Oct.  12. 
Cheetham,  Thomas,  sen.,  Stockport,  Chester,  Sar- 
geon.   Manufacturer  of  Cotton  Threhd  and 
Doubler  of  Cotton  Yam.  Jllifae  ft  Co.,  Tem- 
ple; Wciton,  Manchester.    Oct.  12. 
CaUow,  Robert,  Leeds,  York,  Victaaller.    Mahim' 
$oH  &  Co.,  Temple  ;  Fbden,  Leeds.     Oct.  19. 
Drinkwater,  William,  Salford,  Lancaster,  Woollen 
Conl  Manufacturer.'  Johmmn  ft  Co.,  Temple; 
Hewitt,  Manchester.    Sept.  21. 
Dittrich,  Rudolph  Morita,  Kiagslon  upon  Hall, 
Merchant.    HU^e  ft  Co.,  Gray's  Ina  Square; 
/MV#a,  Hull.    Oc(.  8, 
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Dreir,  Robert  Ciimllenrvll,  Swny^  late  of  King 
Stivct,  llolborti.  Furniture  Dealer.  Turyuandt 
Oir.  Ass.)  BiUHig,  King  Street,  Cbcapside. 
Oct.  15.  ^  . 

Dorriogtoo,    George,    PerdTsl    Street,    Goswell 
8trret,J>riDter.  .Gihmm,  Oft   Asb.|  G«ddard, 
King  Street,  Chenpside..  Oct.  1». 
ElUcott,  Jolio,  Cbeltcnbnm,  Oloocester,  Shoe  Ms- 
Dufactiirec     Seftrry  A  Co.,  BrisUil;  hlomby 
A  Co.,  St^S«Uhirv*s  Liine.     Oct.  8. 
Edirards,  John,   Hungerford,  Berks,  Wine  Mer- 
chant.   Dimmoch^  Size  Lano»  Bucklembbry. 
Oct.  1^. 
Eaatiruod,  Sumuel,    Haddeirsfield,  York,    Wool- 
stapler.  Van  Stmiiau,  King  Stn>et,  Cbeapside ; 
J»contb,  Httddersfield.    Oct  12. 
Fralef,  Nathaniel,   and  Joseph  Emery  Merchant, 
Hristoh,  Linen  Drapers.    JenJkim  &  Co.,  New 
Inn  ;  ClarAe,  Bristol ;  Brilttm,  Bristol.    Oct. 
22. 
Tnltf,  Nathaniel,  Bristol,  Linen  Draper.    tToH- 

aeyy  f^thbory ;  HoMteU^  Bnstol.     Oct.  22. 
Gaaianr,  'Ilieopliilns,  Fetter  Lane,  Wholesale  Fur- 
rier.   Betchtr,  Off.  Ass.;  Wood  &  Co.,  Cor- 
bet Court,  Gracechnrch  Street.    Sept.  24.^ 
Gratton,  Joseph,  Newtold,  Chesterfield,  Derby, 
Brick  maker  and  Canal  Carrier.   Messrs.  Hali, 
New   Bosweil   Court;    CAtnige,  Chesterfield. 
Oct.  5. 
Gibson,  James,  Oeer  Darwen,  Blackburn,  Lan- 
caster, Cotton  Cloth  Manufacturer.    Fishrr  & 
€k>.,  Aldersgafe  Street;  Barker^  Manchester. 
Oct,  8. 
Gfllptn,  James,  sen.,  Marnboil,  Dorset,  Malster 
and.  Brewer.     Combe,  Staple  tnn ;    PhUiipa, 
Weymouth.    Oct.  22. 
Hitchcock,  William,  Regent  Street,  Linen  Draper 
and  Silk  Mercer.    Groom,  Off.  Ass, ;  Jone$^ 
Size  Lane.    Sept.  21. 
HAmaion,  James,  Great  Portland  Street,  •  Oxford 
Street^  Plumber.  Belcher,  Off.  Ass.  %  ffarriton, 
&  Co.,  Hart  Street,  Bloorosbury.    .Sept  24. 
Hadfield,    John,   Manchester,  and   of  Bagguley, 
Chester,   Horse,    Cattle,    Corn,    and    Flonr 
Dealer.    3Imkkuim  A  Co.,  Temple ;  jitkhutm, 
h  Co.,  Manchester.    Sept.  24. 
Bnlme,  James,  Maochealcr,  Grocer  and  Shop- 
keeper. Wautanleff,  Manchester ;  Mtlne  &  Co., 
Temple.    Sept.  24. 
llobhpnse,    Henry    William,    Johnson    Phillott, 
and  Charles  Lowder,  Bath,  Bankers.   EngUah^ 
Bath;    Messrs.  Bmfooi^  Temple.    Sept.  24 
and  28. 
Heywood,     John,    Heaton     Norris,     Lancaster. 
Cotton  Spinner.     Coppncjk  &   Co.,   Chester; 
Coppock,  Cleveland  Row,  St.  James's.    Oct.  5. 
Boppe,  Charles.  Blackfnars  Road,  Surrey,  China- 
man and  Glass  Dealer.     £dwartl».  Off.  Ass. ; 
Leigh  t  George  Street,  Mansion  House.  Oct.  8 
Halford,  Richard,  William  Henry  Bakiock,  and 
Osbom     Snoulten,     Canterbury,     Bankers. 
Sanhep  &  Co  ,  Canterbury ;  RichartUon  &  Co., 
Bedford  Row.     Oct.  12. 
Holyland,  Tliomas,  Manchester,  Manufacturer  of 
Woollen  and  Cotton  Cloths,  Waistcoatings, 
Fancy  Trowser  Cloths,  Stufh,  and  Merinoes, 
al!H>  a  Manchester  and  Yorkshire  Warehouse- 
man.   .&at^e  &  Co.,  Manchester ;  Messrs.  Bajr- 
ter,  Lincoln's  Inn  Fields.    Oct.  12. 
Henley,   George,  otherwise  George  Summrrhayb 
Henley,    Pall    Mall,    and    of  Savoy    Street, 
Strand,  Auctioneer  and  Estate  Agent.    Gra- 
ham, Off.  Ass.;  Dichmmm,  Pall  Mall.  Oct.  22. 
Irrdale,  William,  Smithrtding,  Almondbnry,  York, 
Woollen  Ciotlr  Manufacturer  and  Merchant. 


M€  A  Co.,  Basinghsll  Street  |  Jaemi^tA  Co.f 
Ely  Place;  Battle  A  Co.^  Hudders6eld. 
Oct.  15. 
Jones,  Richard  Arcbard,  Friday  Street,  Cheap- 
side,  London.  Linen  and  Manchester  Ware- 
honsemaif.  Johnson,  Off.  Ass.;  Lonp  A  Co.. 
Chcapside.    Oct.  22.  ^  ^  » 

Jame<.  Benjamin,  and  John  Mnrris  James,  Man- 
chester, and  of  Swansea,  Glamorgan ,  Tanners 
and  Leather  Dealera.    Loumdrt  A  Co.,  Lirer- 
pool ;  Sharpe  A  Co.,  Bedford  Row.     Oct  22. 
Kay,  Richard,  Halton,  Whi tech nrch, York. Grocer. 
mgfetwurthA  Co., Gray*s  Inn  Square;  Messrs. 
Richardson,  Leeds.     Sept.  21. 
Knell,    John    Gorke,    Millbrook,     Southampton^ 
Cattle  Dealer.     PenneU,  Off.    Ass.;    Piercw, 
Three  Crown  Square,  Southwark.    Oct.  5. 
Little,  James,  Stockport,  Chester,  late  of  Holme 
and  Ashton-under-Lyne,  Lancaster,  Banker. 
Johnson  A    Co..  Temple;    Hitchcock,    Man- 
Chester.    Sept.  28. 
Lee,  Thomas,  Battye  Mill,   near  Mirfield,  York, 
Boat  Builder  and  Innkeeper.     Walker^  Fur- 
niwrs  Inn ;  Bimckhum,  Leeds.    Oct  8. 
Macksy,  Hugh,  Liverpool,  Merchant,  and  Arch!- 
bald  Fraser  Mackay,  of  Glasgow,  Merchant, 
trading  at  Liverpool.    Lowndet  A  Co.,  Lirer* 
^l ;  Sharpe  A  Co.,  Bedford  Row.    Sept  21. 
Morrish,  John,  Keynsham,  Somerset,    Maltster. 
Messrs.  Bwrfooi,  Temple  ;  Bush,  Beach  Bilton. 
Gloucester.    Sept.  28» 
Morcom,  Joel,  St.  Ires,  Cornwall,  Grocer.    Stur, 
Lombard  Street;  Lochyer  A  Co.,  Plymouth. 
Sept  28. 
Motr,  Julius  Cae^sr,  otherwise  Julius  Mott,  of 
Loughborough  and  Uirester,  Wine  and  Sphrit 
Merchant  and  Nurseryman.     £dwards.  Off. 
Ass. ;  Michml,  Red  Lion  Square.    Oct.  1. 
Morison,  Andrew,    Great    Malrem;    Worcester, 
Lodging-house  Keeper.     WMte  A  Co.,  Bed- 
ford Row ;  Finch  A  Co.,  Worcester.    Oct  8. 
Monteath,  William,  Oxford  Street,  Linen  Draper. 
Green,     Aldcrmanbury ;    JUowd,    Cbeapside. 
Oct  12. 
Morris,  Richard,  Chepstow,  Monmontb,  Timber 
Merchant.      Whitehause,     Chancery    Lane; 
Mvrgan,  Birmingham.    Oct  12. 
Neech,  Robert,  sen.,  Knkley,  SoOblk,  Farmer  and 
Cattle  Dealer.    ReynoUls  A  Co.,  Great  Yar- 
mouth ;  Clarhe  A  Co.,  Lincoln's  Inn  Fields. 
Sept  21. 
Nield,  John,  Qnick,  Saddleworth,  York,  James 
Nivid,  Dukinfield,  Chester,  John  Nield,  jun., 
Cliarlcsworth,    Glossop,    Derby,    and    John 
Holt,  of  Charlesworth,  trading  at  Dnkirfield 
as  Cotton  Spinners.      Perh'ns,  Gray's   inn  ; 
Parry,  Manchester.    Oct.  15. 
Ogbourne,  William  Webb,  Honey  Lane,  Cheap- 
ride,  London,  Commission  Agent  and  Ware* 
houseman.      Ethoards,  Off.  Ass.;    Beaumont 
A  Co.,  Lincoln's  Inn  Fields.    Oct.  I. 
Potter,  Richard,  late  of  Guisbome  P»rk,  York, 
but  now  of  Birkeacre,  near  Chorley,   Lan- 
caster, and  of  Manchester,  and  James  Potter, 
of  Manchester,  Cotton  Spinners  and  Manu- 
facturers.   Mttkinmm  A  Co.,  Temple  ;  jithin^ 
son  A  Co.,  Manchester.     Sept  21. 
PoUitt,  Mary,  Cbarlestown,  Pendleton,  Lancaster, 
Fosiian    Dyer    and  Siiffenen      JFigleswrrth, 
A  Co.,   Gray's  Ian  ^  Siuinbanh^  Manchester. 
Si'pt.  28. 
Parkinson,  James,  Mooigate  Fold,  Liresey,  T  an- 
caster,  Cotton  Spinner,    jlinsworlh  ft  Co.,  or 
Swift,  Blackburn ;  Bower  A  Co ,  Chaoiery 
L«ne.    Sept  28. 
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Pcirce,  John,  Bedford,  Tnilor.   JokntoM,  Off.  An 
Ae$t,  Dyer's  Buildiogt.    Oct.  12. 

Paine,  Edward,  Liverpool,  Drysalcer.  Duncan 
&  Co.,  Liverpool ;  ^dlington  &  Co.,  Bedford 
Row.    Oct.  12. 

Pountoey,  Humphrey,  Jan.,  Birmingham,  Grocer. 
SharpeiL  Co.,  Bedford  Row;  Menn. Rflandy 
Birmingham.     Oct.  15. 

Peters,  Thomas  Cambridge,  Tailor.  Mcork, 
Cambridge  ;  Smith,  Bedford  Row.    Oct.  22, 

Reed,  John,  Newcastle-upon-Tyne,  Sail  Cloth 
Manufacturer.  Mmuu,  Fenchnrch  Buildings, 
London  ;  Brown,  Newcastle -npon-Tync.  Sept. 
24. 

Richan,  John,  Thon  as  Richan,  and  James  Blake, 
Sunderland,  Durham,  and  Kingston-upon- 
Hull,  Tinners,  Braziers,  and  General  Mer 
chants.  Swmin  &  Co.,  Frederick's  Place, 
Old  Jewry;  Messrs.  bright,  Sunderland; 
PoUSf  Sunderland.    Sept.  28, 

Reuss,  William  Frederick,  Liverpool,  Merchant. 
Cheater  &  Co.,  Staple  inn  ;  Davenport  ft  Co., 
Liverpool.    Sept.  £8. 

Russell,  John,  Brampton  near  Chesterfield,  Derby, 
Tailor  and  Draper.  Sate  ft  Co.,  Manchester  ; 
Messrs.  Baxter,  Lincoln's  Inn  Fields.    Oct.  8. 

Richmond,  John,  and  Robert  Smith,  Manchester, 
Yam  Agents.  Bower  St  Co.,  Chancery  Lane ; 
jBffiTtt//,  Jan.,  Manchester.    Oct.  12. 

2$perling,  James  Moss,  Halstead,  Essex,  Scrivener. 
Danieli,  Colchester;  Wilde  &  Co.,  College 
Hill,  London.    Sept.  21. 

Sneade,  Francb,  Chester,  Timber  Merchant. 
Joknton  ft  Co.,  Temple ;  Higton,  Manchester. 
Oct.  8. 

Saunders,  John,  Plymouth,  Devon,  Porter  Mer- 
chant. Lane  St  Co.,  Goldsmith's  Hall,  Lon- 
don ;  Prhteays,  Plymouth.     Oct.  15. 

Searle,  Cooper,  Bury  St.  Edmunds,  Suffolk,  Printer 
and  Bookseller.  Parker,SK,  Paul's  Church- 
yard ;  £eacA,  jnn..  Bury  St.  Edmunds.  Oct.  19. 

Smith,  John,  Depiford  Bridge,  Kent,  Hatter. 
Lackingtun,  Off.  Ass. ;  Cottina  ft  Co.,  Crescent 
Place,  Bridge  Street,  Blackfriars.    Oct.  22. 

Thompson,  Charles  Henry,  Liverpool,  Music 
Seller.  De  Medina,  Crosby  Hall  Chambers, 
Bishopsgate  Street,  and  North  Shields ;  Kent^ 
Liverpool.    Oct.  1. 

HoAtaedt,  Augustus  Johann,  Billiter  Street,  Fen- 
church  Street,  London,  Merchant.  Belcher, 
Off.  Ass. ;  Jonea  ft  Son,  Size  Lane.    Oct.  5. 

Tanner,  Edward,  Fish  Street  Hill,  London,  Ship 
and  Insurance  Agent  and  Commission  Mer- 
chant. Oreen,  Off.  Ass.  |  Weeha,  Tokenhouse 
Yard.    Oct.  8. 

Tomkinson,  Joseph,  Manchester,  Joiner  and 
Builder.  Chapnutn  ft  Co.,  Manchester ;  CAr#- 
ter  St  Co.,  SUple  Inn.    Oct.  8. 

Taylor,  William  Henry,  Norwich,  Apothecary  and 
Druggist.  Clarhe  ft  Co.,  Lincoln's  Inn  Fields ; 
Bechwith  ft  Co.,  Norwich.     Oct.  1  b. 

Thompson,  Henry,  late  of  King  Street  and  of 
Chadwell  Street,  Clerkenwell,  and  now  of 
Tfaornhill  Bridge  Place,  Islington,  Middlesex, 
Merchant  and  Sawyer.  Whitmore,  Off.  Ass. ; 
Cream/crft  Co.,  Mansion  House  Place.  Oct.  19. 

Woodin,  Thomas  Iredale,  New  Cut,  Lambeth, 
Surrey,  Victualler.  Pemteii,  Off.  Abb,  ;  Ware, 
Btackman  Street,  Borough.    Sept.  24. 

Wilson,  Thomas,  Kingston-upon-HuU,  Joiner  and 
Builder.  Tilaon  it  Co.«  Coleman  Street; 
Messrs.  WeUa,  Kingston -upon -Hull.  Sept  28. 

Wilcock,  Edward,  George  Teasdale,  and  John 
Turner,  Ulverstone,  Lancaster,  Paper  Manu- 
facturers. Wtlaon  ft  Co.,  Kendall;  Addkan^ 
Mecklenburgh  Square.    Oct.  5. 


PRICES  OF  STOCKS. 


Tueaday  26M  Oc/.,  1841. 


I62| 

»88a7fa»|a8«i 
[ties-    -     96|«f«| 


Bank  Stock  div.  7  per  Cent. 
3  per  Cent.  Reduced  -  86|  a  7  a  6) 
3  per  Cent.  Consols  Annuities  88  a  7^ 
3f  per  Cent.  Reduced  Annuities  -  -'  96}  «  f  «  ( 
New  %i  per  Cent.  Annuities  -  -  97f  «  }  «  » 
Long  .Annuities,  expire  5th  Jan.  1860  ^^-iV  '  f 
Annuities  for  30  yrs.  exp.  5th  Jan.  1860  \2\  a^ 
India  Stock  div.  10|  per  Cent.  -  -  -  243§  a  3 
Ditto  Bonds  3^  per  Cent.  -  1«.  a  2««  pm*  a  par. 
Sonth  Sea  Old  Annuities  div.  3  per  Cent.  84|  a  | 
3  per  Cent  Cons,  for  acct.  25th  Nov.  68i  «  f  «  # 
India  Stock  for  Acct  25th  Nov.  -  .  .  244f 
Exchequer  Bills  lOOOA  a  2iif.       -     12«.  «10«.  pm. 

Ditto        500/.       do.    -    -    lit. «  ]3#.  pns. 

Ditto  Small       '    do.   •    ^^    ll#.«l3#.pm« 


THE  EDITOR'S  LETTER  BOX. 


The  letters  on  the  Certificate  Daty;  War- 
ranty of  a  Horse  i  and  Z.  Y.,  shall  be  attended 
to. 

We  reffret  that  we  cannot  assist  **  Observa- 
tor  "  in  his  laudable  ambition. 

We  wish  that  'Scrutator'*  and  '■Quia'* 
(jttdf^intr  from  their  letters)  had  a  tythe  of  the 
talent  they  condemn.  They  are  probablv  very 
sensible  persons,  but  not  quite  the  fit  aavisen 
on  the  contents  of  the  work  in  quesUon. 

The  necessity  of  closing  several  artielef  in 
the  present  volume  has  occasioned  the  post- 
ponement of  some  communications*  which 
shall  appear  as  early  as  possible. 

The  subject  of  Legal  Examination  Dis- 
tinctions shall  be  again  considered.  We  are 
aware  ihat  many  of  our  asfnring  tabacriben 
are  interested  in  it. 

The  Paper  of  a  Correspondent  in  Stafford- 
shire has  been  printed,  and  will  probably 
appear  in  our  next  Number. 

There  seems  to  be  no  doubt  that  the  service 
of  warrants,  notices,  &c.,  may  still  be  made  at 
the  Six  Clerks'  Office,  and  that  the  New 
Orders  will  not  render  it  imperative  to  serve 
the  solicitor. — We  shall  notice  lome  other 
points  next  week. 

We  presume  that  a  Candidate  would  pass 
who  answered  satisfactorily  in  Common  Law 
and  Equity,  and  in  some  other  branch  or 
branches, — aniwerlng  in  all  forty  qneaUoas. 

The  Fourth  Part  of  the  Quarterly  Digest  of 
all  reported  Cases  will  be  published  tnlj  next 
month.  ' 

We  gave  the  Rolls  Cause  List  in  our  last 
Number;  the  present  contains  the  Common 
Law  Lists,  and  the  next  will  comprise  the 
Lord  and  Vice  Chancellor's  Lists. 

The  Ural  Minanao  and  />Mrv  for  1842 
will  be  ptiblished  early  in  Michaelmas  Tena. 
Information  to  be  inserted  in  this  editioa 
should  be  sent  immediately. 
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ACTIOM, 


Where  A*  wai  emploved  at  atf  e nt  by  a  jpreat 
naar  persoiu  who  sued  for  debta  io  a  Court 
of  iCeqaettSy  to  receive  tuoftty  fbr  tbem,  and 
B.,  «o  officer  of  tfaai€o«rty  actually  recdved 
the  motieT,  and  oB  being  ihewn  an  aeeount 
mede  <mt  oy  A.  of  these  SMNiiet,  proouied  A. 
to  pay  them:  Held  tbaC  A.  ttilght  maiiitaia 
mn  action  of  debt  lor  Money  had  and  received 
io  respect  of  all  the  sums  so  reoeifed  by  A 
GtU^it  f.  Applet Page43 

ADVAWOBMnNT. 

The  rule  of  equity  afainst  double  portions 
firona  a  parent  Co  a  child,  prevails  also  whose  a 
ralntiva  aasnmas  the  duties  of  a  parent  towards 
children.  Advanceweuu  made  by  either  in 
his  lifetime  for  the  benefit  of  the  Gbildreut  are 
to  go  in  ademption  or  satisfiietion  pro  imt$ 
only,  of  provisions  made  for  them  by  his  pre- 
Tioosly  executed  will.  Circumstances  and 
principles  in  which  a  person  is  held  to  have 

Slaceo  himself  in  toco  parentis.  The  quenion 
epends  on  the  inteatton  of  the  donor,  whether 
his  gifts  are  mere  gifts  or  portions ;  and  the 
intention  is  to  be  collected  from  his  conduct 
towards  the  children,  or  frotn  the  nature  of  the 
provisions  made  for  them  by  him.  Not  ne- 
cessary to  shew  that  he  assumed  all  the  duties 
of  a  parent,  or  fully  performed  those  which  he 
did  assume.  He  mult  be  held  to  be  in  loco 
parefUli  as  well  at  the  date  of  the  will,  as  at 
the  time  of  the  adviilicemeuts.  All  the  cases 
examined,  and  the  reports  of  Hartop  v.  fFhii^ 
mare  and  Ctnrke  v.  BurgoffM  ebrrected.  Pym 
r.  Loekger 253,269 

AfriDSVlT. 

1.  In  shewing  cause  agidnst  a  rule  for  judg* 
ment  as  In  case  of  a  noniuit,  if  it  appean  that 
the  date  m  the  Jurat  is  wrong  In  the  affidarit 
used  to  shew  cause^  the  rule  mutt  be  made 
absohite,  but  the  Court  may,  under  particular 
circumstances,  allow  the  jurat  to  be  amended. 
KeUy  V.  Digmam 46 

2.  Where  an  affidavit  is  sworn  In  the  country 
before  a  commissioner,  it  is  not  sufficient  to 
state  after  the  commlssionef's  name,  **  a  com- 
snissioner,  &c./'  even  although  the  affidavit  be 
sworn  in  a  cause,  and  entitled  in  this  Court 
(Exchequer).    Tarte  v.  Barneii 319 

AlfBNDIiBNT. 

The  Court  will,  under  special  circumstances, 
allow  the  name  of  one  of  two  defendants  to  be 
struck  out  of  the  declaration,  although  issue 
lias  been  joined,  and  the  nisi  prius  record 
made  Up,  tne  record  entered,  and  afterwards 
withdrawn  on  account  of  the  plaintiff  being 
aware  that  the  defendant  in  question  had  been 
improperly  made  a  party  to  the  suit.  Palmer 
v.Bi^e 68 

ARniTRATIOBT. 

1.  In  a  reference  of  disputes  with  resjject  to 
the  right  to  certain  premises,  the  arbitrator 
awarded  that  certain  conveyances  should  be 

Vol.  xxil-'-'Mo.  684. 


executed  on  a  day  named,  and  thai  in  dut  of 
a  disagreement  as  to  the  terms  of  thosd  con- 
veyances, it  should  be  settied  by  such  solicitor 
or  counsel  as  he  should  appoint :  HeM,  that 
the  award  was  not  final;  out  the  arbitrator 
had  exceeded  his  authority,  and  that  the  ob- 
jection was  fatal  to  the  whole  award.  Re 
nn^ • Page  463 

2.  A  cause,  in  which  several  issues  were 
raised,  was  referred  to  an  arbitrator,  who 
awarded  a  general  verdict  for  the  defendant 
without  any  specific  finding  on  each  issue : 
Held  bad  for  uncertainty.  Enghnd  v.  />«- 
f/Uon   414 

3.  If  an  arbitrator,  without  authority,  directs 
a  etet  proceetus,  but  disposes  of  the  cause  in 
pursuance  of  the  submission*  the  dbeetions  as 
to  the  iteiproceuui  may  be  discarded,  and  the 
award  allowed  to  stand  good  as  to  the  rest. 
fFardr.iiaU Ill 

ATTORNBT. 

1.  Where  a  purchase  is  made  by  a  solicitor 
of  property  belonging  to  bis  deceased  client, 
the  Court  will  direct  an  enquiry  into  the  cir- 
cumstances under  which  such  purchase  was 
made,  If  it  should  appear  that  his  fiduciary 
character  continued  up  to  the  time  of  the  pur- 
chase, although  the  property  in  question  may 
have  neen  purchasedrbvhlm  &f  public  auction, 
and  many  years  may  nave  elapsed  since  the 
completion  of  the  purchase.  If  a  will,  under 
the  old  law,  which  was  intended  to  pass  real 
estate,  appears  to  have  been  executed  in  tlie 
presence  of  three  witnesses,  and  the  attestation 
of  one  vdtness  is  proved,  and  it  is  also  proved 
that  enquiries  have  been  made  after  the  other 
witnesses,  but  that  they  cannot  be  found*  the 
Court  wiu  direct  a  reference  to  the  Master  to 
enquire  whether  the  will  was  duly  proved. 
Tikomptonv.  Day 422 

2.  After  a  clerk  has  served  an  attorney  for 
a  certain  portion  of  his  five  years,  If  his  master 
becomes  Insane,  and  he  continues  to  serve  a 
portion  of  his  time  under  an  agent  of  the  at- 
torney, that  time  cannot  reckon  in  the  service 
requisite  to  authorize  his  admission.  B^pnrte 
Oram  46 

3.  If  the  bnsTuess  of  an  attorney  who  has 
an  articled  clerk  declines,  and  he  afterwards 
abscond,  the  Court  will  discharge  tne  clerk 
from  his  articles.    Ex  parte  Thomai  ....    59 

4.  If  an  attorney  applies  to  be  struck  off  the 
roll  for  the  purpose  of  going  to  the  bar,  the 
affidavit  on  which  the  application  is  founded 
must  be  stamped.    Ejb  iarte  Ward 31 

5.  If  an  attorney  indorses  his  residence  as 
of  a  particular  place  in  a  particular  county, 
and  it  is  suggested  that  there  is  no  such  place 
in  that  coun^,  the  Court  will  not  take  judicial 
notice  that  there  is  no  such  place  in  that 
county,  but  the  fact  must  be  broui^ht  before 
the  Court  by  affidavit.  Humpkreyi  v.  Budd  319 

6.  The  Court  would  not  allow  an  attorney 
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to  be  re-admitted,  who  had  been  twice  con- 
victed of  conspiracy  to  extort  money  by  means 
of  publislung  libels  in  a  newspaper.    Ejp  parte 

Hawdon Page  1 75 

7.  Where  a  client  paid  to  his  attorney  cer- 
tain money  in  his  character  of  steward  of  a 
manor,  the  Court  would  not  compel  him  to  re- 
fund that  money  on.a  summary  application  for 
.that  purpose.  Ex  parte  Faith  and  another,  223 
\  8.  The  affidavit  of  an  attorney  in  support  of 
an  application  made  by  him,  that  he  be  struck 
off  the  roU,  must  be  stamped.  Ex  parte 
IFatkyns 362 

9.  An  attorney,  being  off  the  roll,  having 
omitted  to  take  out  his  certificate,  employed 
an  agent  in  town  to  sue  out  a  writ  of  summons. 
The  action  being  settled,  costs  in  the  suit  were 
naid  to  the  agent  under  a  judge's  order,  made 
by  consent:  Held,  that  under  such  circum- 
stances, neither  the  attorney  nor  the  agent 
could  be  compelled  to  refund  those  costs. 
Naihw.  Goode 493 

10.  The  attorney  of  the  defendant,  in  ah 
action  of  covenant,' gave  an  undertaking  that 
he  would  pay  the  amount  awarded  to  be  due 
from  his  client  to  the  plaintiff;  the  award  to 
."be  made  by  a  particolai'  day.  The  award  was 
not  made  by  the  day  specified,  but  the  time 
was  enlarged  by  a  Judge's  order,  the  attorney 
acting  for. his  client  when  that  order  was 
made :  Held,  that  the  attorney  was  discharged 
from  his  undertaking  under  such  circum- 
stances.   Slaite  V.  Haddon 622 

BAIL. 

Where  money  has  been  paid  into  Court  in 
lieu  of  bail,  and  an  award  is  made  in  the  action 
for  a  sura  less  than  that  paid  in,  the  Court 
will  order  so  much  to  be  paid  out  to  plaintiff, 
but  will  not  order  the  remainder  to  be  paid 
out  to  defendant,  without  consent  of  the  plain- 
tiff, he  having  further  claims  on  defendant. 
Htme  V.  Steinkeller 168 

BANKRUPTCr. 

1.  The  Lord  Chancellor  has  no  jurisdiction 
on  a  special  case  from  the  Court  of  Review, 
unless  it  contains  a  question  of  law  or  of 
.equity,  or  of  the  admissibility  of  evidence : 
and  no  such  question  is  raised  by  a  case  which 
states  such,  facts  only  as  a  judge  would  leave 
to  a  jury  to  draw  a  conclusion  from  them. 
InriB  fFarwickandCleggett...:.:: 221 

2.  If  a  bond  is  given  pursuant  to  provisions 
contained  in  the  8th  section  of  1  &  2  Vict., 
c.  110,  for  the  purpose  of  compelling,  in 
certain  events,  the  defendant  to  commit  an  act 
of  bankruptcy,  when  it  has  been  satisfied,  it  mav 
be  ordered  to  he  delivered  up  to  be  cancelled, 
on  an  application  to  the  Court  in  which  the  ac- 
tion is  brouj^ht ;  and  there  is  no  occasion  to 
make  a  specific  application  for  that  purpose 
to  the  Bankrupt  Court.     fTiUon  v.  Firth    72 

3.  If  a  bona  is  given  pursuant  to  1  &  2  Vict, 
c.  110,  s.  8,  although  it  may  vary  in  one  word 
from  the  conditions  prescribed  by  that  statute, 
the  Court  will  construe  it  according  to  the  in- 
tention of  the  parties,  and  if  the  defendant 
has  been  regularly  rendered  before  judgment, 
the  Court  will  set  a«ide  a  ca.  sa.  which  has 
been  issued  for  the  purpose  of  fixing  the  sure- 

\    Saunderion  v.  Parker 14 


BARRISTBH. 

A  barrister,  as  such,  is  not  prml^ed  from 
arrest  merely  because  he  is  attending  in  the 
ordinary  manner  at  the  sessions.  Qtuert,  whe- 
ther he  would  be  privileged,  if  preTioodyre- 
tained  to  attend  the  sessions.  Newton,  Esq, 
s.Cumtabte ,..Piigc238 

CBRTIORARI. 

The  Court  will  not  hear  an  argumeat  on  a 
rule  to  set  aside  an  order  returned  by  the  ses- 
sions, under  a  certiorari  issued  by  the  Court  of 
Q.  B.,  if  no  notice  of  the  application  baa  been 
served  on  the  justices  who  made  the  order. 
The  Queen  v.  Spackman,  in  the  matter  of  the 
Bian({/ord  Road .•••.  158 

COGNOVIT. 

If  an  attorney  is  employed  by  both  plunCiff 
and  defendant  in  a  particular  trmnaactiOD,  hb 
clerk  cannot  duly  attest  a  warrant  of  attorney 
given  by  the  latter  to  the  former  porsnant  to 
I  &  2  Vict.  c.  110,  s.  9,  althougfi  the  clerk  it 
an  admitted  attorney.    Durant  v.  Blurtem  .  239 

CONVICTION. 

In  a  conviction  under  a  statute  which  re- 
quired an  offence  to  be  prosecuted  within  three 
months  after  it  had  been  committed,  it  was 
stated  that  on  the  12th  of  June,  in  the  third 
year  of  Victoria,  the  defendant  waa  duly  con- 
victed  in  pursuance  of  the  act  39  G,  3.  for  that 
on  the  7th  day  of  June,  in  the  year  aforeraid:" 
Held,  that  the  "  year  aforesaid  "  must  refer  to 
the  year  last  mentioned,  and  that  the  conric- 
tion  was  therefore  bad.  The  Queen  v.  //i^- 
ginbottom 223 

CORONBR. 

A  coroner's  jury  cannot  impose  a  deodand 
where  the. finding  is  manslaughter.  But  the 
jury  ought  to  find  the  value  of  the  goods 
moving  to  the  death,  so  that  they  may  be  for- 
feited.  if,  on  the  indictment,  the  verdict  should 
be  guilty.    The  Queen  v.  Poiwarth 7*^ 

COSTS. 

1 .  Notwithstanding  the  rule  of  Hilary  Term 
4  W.  4,  s.  7,  a  judge  may  still  ccrdfy  under 
the  4  &  6  Anne,  c.  16,  s.  4,  that  a  defendant 
who  has  pleaded  sncdal  pleas  had  proUMe 
cause  for  pleading  them,  and  thus  deprive  the 
plaintiff  of  the  costs  of  the  issues  on  those 
pleas,  though  those  issues  have  been  found 
against  the  defendant     /Vy  v.  Monckton    174 

2.  The  ^oirer  possessed  by  the  justices  at 
the  quarter  sessions,  under  the  5  &  6  W.  4, 
c.  60,  to  award  costs  on  an  appeal,  cannot  be 
assumed  by  individual  justices;  and  therefore, 
if  the  aessions  declare  that  costs  shall  be  p«d, 
but  omit  to  specify  the  amount,  the  justices 
who  are  entitled  afterwards  to  issue  a  warrant 
to  enforce  the  order  of  sessions,  cannot  msert 
the  amount,  and  if  they  do.  their  warrant  wdl 
be  illegal.     Selwood  v.  Mount  and  Btinnef, 

Eequirei.:.  .......;;...•.....-'••••;•.••  .J. 

3.  The  Court  will  not,  where  the  plainuff  is 
a  private  soldier  in  the  service  of  the  East 
India  Company,  compel  him  to  give  secunty 
for  costs,  notwithstanding  the  custom  of  that 
company  to  require  their  soldiers  to  enlist  for 
life.     Garwood  v.  Bradburn 416 

And  see  Libel  and  Lunacy. 
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CRIM.  CON. 

Though  a  husband  and  wife  may  be  living 
separate  from  each  other,  under  a' deed  pro- 
poaed  and  executed  by  the  husband,  but  not 
executed  by  the  wife,  and  though  other  cir- 
cumstances exist  to  shew  that  it  was  the  hus- 
band's desire  that  they  should  be  separate,  yet 
he  can  maintain  an  action  for  criminal  conver- 
sation against  a  person  for  an  adultery  com* 
mitted  after  the  separation.  Dundat,  Clerk  v. 
Hoe^ Page  205 

EJBCTMBNT. 

1.  If  an  application  is  made  for  judgment 
a^intt  the  casual  ejector,  where  the  landlord 
proceeds  under  the  4  Geo.  2,  c.  28,  the  affidavit 
supporting  the  applicalion  must  show  that  there 
18  no  sufficient  distress  to  countervail  "  six 
months  rent"  on  the  premises,  and  not  "  the 
arrears  of  rent"  generally.  D<ke  d.  Briggs 
Y.  R(te    46 

2.  If  a  tenant  in  possession  is  a  foreigner, 
service  may  be  effected  on  him,  and  the  usual 
explanation  given  through  the  medium  of  an 
interpreter.     Doe  d.  Cutthiilv.  Hoe  .,,,   112 

3.  Where  a  declaration  i  n  ejectment  is  served 
in  Easter  vacation,  and  the  notice  required  the 
tenant  to  appear  in  the  next  Easter  term,  it  was 
held  a  sufficient  service  for  a  rule  nisi  for  judg- 
ment against  the  casual  ejector,  the  declaration 
being  entitled  of  Easter  term.  Due  d.  Coombes 
v.Roe 110 

4.  A  defendant  in  ejectment  having  forcibly 
taken  possession  of  premises,  of  which  the 
sheriff  had  dispossessed  him,  and  given  to  the 
lessor  of  the  plaintiff  in  ejectment,  the  Court 
ordered  writ  of  restitution  to  restore  posses- 
sion within  a  week.    Doe 6.  Pitcher  v.  Rue  175 

5.  A  rule  having  been' obtained  for  staying 
proceedings  in.  an  action  of  ejectment,  until 
the  costs  of  a  former  action  of  ejectment,  and 
an  action  for  mesne  profits  had  been  paid,  on 
the  grotud  that  the  same  title  was  again  in 
xlispute : — Held,  that  an  affidavit  sworn  by  the 
lessor  of  the  plaintiff,  stating  that  his  claim  was 
not  founded  on  the  same  title,  was  a  sufficient 
mnawer  to  the  rule,  without  any  specific  allega- 
tion as  to  the  title  under  which  he  claimed. 
Doe  d.Bailyv,  Bennett 431 

6.  Where  in  ejectment  the  tenant  in  posses- 
sion bad  appeared  and  pleaded,  his  attorney 
having  signed  the  consent  rule,  and  the  lessor 
of  the  plaintiff  had  replied,  judgment  as  in 
case  of  a  nonsuit  may  be  obtained,  although 
the  consent  rule  has  not  been  drawn  up.  Doe 
d.  fFUiiams  v.  Smith 334 

7.  A  rule  of  Court  had  been  obtained  in  an 
action  of  ejectment,  requiring  certain  premises 
to  be  given  up,  without  mentioning  by  whom, 
the  tenant  in  possession  being  no  party  to  the 
suit : — Held,  that  he  was  guilty  of  no  contempt 
in  refusing  to  give  up  possession;  and  that  an 
attachment,  therefore,  could  not  issue  against 
him : — Held,  also,  that  as  he  was  a  stranger  to 
the  suit,  a  rule  could  not  be  granted  requiring 
him  to  give  up  possession.  Doe  d.  Lewis  v. 
Eiiis    494 

8.  Service  in  ejectment  on  the  acting  partner 
of  a  firm  in  possession  of  the  premises  sought  to 


be  recovered,  is  sufficient  for  judgment  against 
the  casual  ejector.     Doe  d.  Overton  v.  Roe  464 ' 

9.  The  notice  at  the  foot  of  the  declaration 
in  ejectment  served  upon  the  tenant,  required 
him  to  appear  in  the  "  Common  Bench."  The 
declaration  being  rightly  entitled  in  the  Queen's 
Bench,  the  Court  granted  a  rule  fprW  for  judg- 
ment against  the  casual  ejector.  Doe  d.  Evans 
f.Roe .....319 

10.  Where  the  tenant  in  possession  of  the 
premises  sought  to  be  recovered  is  a  foreigner, 
and  does  not  understand  English,  the  object  of 
the  declaration  and  notice  may  be  expliined 
through  the  medium  of  an  interpreter.  Doed; 
Cut  tali  v.Roe...,. 318 

11.  Where  a  period  of  ten  years  had  elapsed 
between  the  signing  judgment  and  the  execu- 
tion in  ejectment,  the  judgment  not  having 
been  revived  by  sei/a,,  it  was  held  that  the  want 
of  Xhtsci./a,  was  such  a  substantial  defect  that 
although  the  tenant  suffered  more  than  four 
months  to  elapse  before  he  moved  to  set  aside 
the  judgment,  he  was  not  deprived  of  his  right 
to  succeed  in  the  application  by  reason  of  the 
lathes.  The  application  in  such  a  case  may  he 
made  bv  the  tenant  who  has  been  served  with 
the  declaration,  but  has  not  appeared,  judgment 
having  been  signed  against  the  casual  fjector; 
but  the  Court  will  not  award  costs  against  the 
lessor  of  the  plaintiff,  there  having  been  no  con- 
sent rule.     Goodtitle  d.  Murrell  v.  Badtitle  399 

ERROR. 

If  a  party  sues  out  a  writ  of  error  coram 
nobis,  it  is  not  necessary  within  the  statutes  to 
give  bail  in  order  to  obtain  the  allowance  of 
the  writ.     Rawlins  v.  Thynne   1 11 

EVIDBNCB. 

1.  Justices,  who  have  drawn  up  an  informal 
conviction,  may,  after  it  has  been  returned  to 
the  clerk  of  the  peace,  but  before  it  has  been 
appealed  against,  draw  up  and  substitute  for 
it  a  conviction  of  a  more  formal  kind.  But 
where  justices  had  returned  an  informal  con- 
viction which,  on  being  brought  before  one  of 
the  Judges  of  this  Court  was  quashed  for 
defectiveness,  and  they  then  drew  up  a  second, 
it  was  held  that  this  second  conviction,  which 
was  perfectly  regular,  could  not  be  given  in 
evidence  by  them  in  an  action  brought  against 
them  by  the  person  convicted.  Ckaney  v. 
Payne 381 

2.  A  j^erson  to  whom  a  commission  to  ex- 
amine witnesses  had  been  directed,  wrote  his 
certificate  and  return  on  a  piece  of  pap^r, 
which  was  annexed  to  the  depositions.  Be- 
fore  the  trial,  this  paper  was  disannexed  for 
the  purpose  of  copying  the  depositions :  Held, 
that  th^  were  not  admissible  in  evidence,  and 
that  affidavits  to  explain  the  circumstance 
could  not  be  received  to  make  them  admis- 
sible.   Ade  V.  Tommy  • * . ; 463 

3.  Though  the  precise  terms  of  a  contract 
for  the  delivery  of  goods  are  not  in  evidence, 
a  statement  made  by  an  agent  at  a  time  subse- 
quent to  the  contract,  namely,  on  the  delivery 
of  the  goods,  is  not  to  be  considered  as  made 
i^thin  the  scope  of  his  agency,  and  cannot, 
therefore^  be  received  in  evidence  against  the 
principal.    Palmer  v.  Gay  - . . , 43 
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4.  A  decoration  in  debt  for  tolU  described  larity  amonota  to  aucli  laeh^i  as  renders  If 
tbein  as  tolts  due  to  tbe  mayor  nod  corporation  onaTsJlable  to  the  defehdaDty  althouf^b  a  pri- 
of  Chester,  in  respect  of  'all  vessels  enterinj^ 
and  leavinir  the  port  of  Cbester.  The  evidence 
went  to  shew  that  the  water  bailiff*,  throuf^h 
tbe  Custom  House  officer,  (whO'  actually  col- 
lected the  tolls)  had  received  what  was  culled 
an  "  anchoraf^c  shilling :"  Held,  that  the  Judge 
properly  left  it  to  the  jury  to  consider  whether 
this  anchorage  shilling  was  not,  in  fact,  tbe  toll 
claimed  by  the  plaintiffs.  Tbe  corporation 
being  the  claimant  of  this  toll,  a  book  coming 
from  tbe  possession  of  the  sheriff,  in  which  he 
charged  himself  with  the  receipt  of  it,  ^vas 
admitted  in  evidence  to  prove  the  existence 
of  the  toll :  Held,  that  as  the  sheriff  charged 
himself  with  liability  by  the  entries  of  the 
receipt  of  money  for  the  corporation,  such 
book  was  admissible  in  evidence.  The  tolls^ 
when  received,  appeared  to  have  been  appro- 
priated by  tbe  water  bailiff :  Held,  that  it  was 
properly  left  to  tbe  jury  to  consider  whether 
he  did  not  so  appropriate  them  by  authority 
of  the  corporation.  The  Maywr,  ifc,  of  Cheu 
ier  V.  Beard Page  109 

5.  Upon  an  indictment  against  a  parish  for 
non-repair  of  an  alleged  highway,  in  which  the 
question  is,  whether  |he  wa^  be  a  public  high- 
way or  not,  owners  of  land  in  the  parish  which 
is  liable  to  be  assessed  to  the  highway  rate, 
are  competent  witnesses  for  the  defendants, 
although  the  land  be,  at  the  time  of  the  trial, 
in  the  occupation  of  their  tenants,  who  are 
rated  in  respect  of  it,  by  virtue  of  3  &  4  Vict, 
c.  24.  A  line  of  road  had  been  used  by  the 
public  for  seventy  or  eighty  years,  but,  until 
1829,  a  gate  had  stood  upon  a  portion  of  the 
road,  and  toll  was  from  time  to  time  taken  by 
the  occupiers  of  the  farm  on  which  the  gate 
stood  j  no  obstruction  ever  existed  at  any 
other  part  of  the  road.  In  1829,  the  owner 
and  occupier  of  the  farm  diverted  the  road, 
and  removed  the  gate,  and  since  that  period, 
the  public  had  used  the  way  without  obstruc- 
tion :  Held,  that  it  was  properly  left  to  the 
jury  to  sav,  whether  since  1829,  supposing  the 
owner  ana  opcupierof  such  farm  to  nave  dedi- 
cated the  way  to  the  public,  all  the  other  owners 
of  property  along  the  line  of  road,  had. acqui- 
esced m  and  consented  to  such  dedication,  8o 
as  to  give  tbe  public  a  right  to  pass  pv^r 
tlieir  lands.  The  Queen  v.  InhabiiMte  tf  Dod^ 
dinfton    •• » 28 

6.  If,  when  a  writ  of  inquiry  is  execwted* 
tbe  plaintiff  piits  in  evidence  an  account  made 
out  oy  the  defendant,  wherein  he  credits  and 
debits  the  plaintiff,  the  credit  side  of  the  ac 
count  is  evidence  against  the  defendant,  but 
the  debit  side  is  not  evidence  for  him.  Grwmi 
y.  Richardaon    ....4.* »..u^ 240 

See  Injunction,  3. 

SXECUTIOM. 

If  a  writ  of  ieHatum  eopiuM  ad  taliM/adendunk 
is  issued  into  a  counter,  aifferent  (torn  that  in 
which  the  venue  is  laid  in  the  aetioo»  without 
a  previous  original  writ  of  capias  ad  satitfaci^ 
endum,  it  is  an  irregularity  merely,  and  not  a 
'  nullity,  and  conseouenliy  a  delay  of  si^  years 
in  moving  to  tal^  advantage  of  the  ircegu,. 


soner.     ^arne  v.  Haddttn    Page  ^7 

SXBC0T0R8. 

If  one  of  two  executors  interferes  no  further 
viTith  the  testator's  estate  than  by  joining  in 
acts  necessary  and  proper  to  give  effect  to  the 
ailministration  of  the  estate  by  bis  co-executor, 
he  will  not  be  held  liable  for  the  receipts  (^ 
the  co-executor ;  and  in  such  a  case  tbere  is 
no  difference  between  executors  and  trustees. 
Ttrreli  v,  Mathews  , 397 

OAMlfSO. 

A  wager  above  10/.  in  amount  upon  it  hor»e 
race  which  has  been  actually  run  before  the 
making  of  the  wager,  is  not  illegal  witbio  tbe 
statute  against  gaming.    Pugk  v.  Jenkina    44 

OUAROIAN. 

After  a  verdipt  for  a  defendant  in  an  eject- 
ment, and  while  a  rule  for  a  new  tri^  waa 
pending  in  the.  new  trial  paper,  the  Irssor  of 
the  plaintiff  died.  A  Judge  at  chambers 
would  neither  order  the  case  to  be  struck  out 
of  the  paper  on  this  ground,  nor  order  tbe  re- 
presentatives of  the  lessor  of  the  plaintiff  to 
give  security  for  costs ;  nor  coiild  tbe  Court 
allow  this  as  a  preliminary  objectioo  to  the 
rule  for  the  new  trial  being  argued. 

^.  claimed  property  as  heir  of  his  failier,  who 
died  seised  in  1816,  /#.  being  Uien  twelve  yean 
old.  Ejectment  was  brought  by  j4,  in  I837. 
From  1816  to  .the  time  of  the  ^ectment,  the 
step-mother  of  jtf.  waa  in  possession  of  Ibe 
property,  asserting  it  to  be  her  o%vd  c  Hel<i, 
that  A,  was  not  entitled,  on  the  tri«l  of  the 
ejectment,  to  treat  his  step-mother  aa  his 
guardian  in  aocage  from  the  death  of  bis 
father  till  he  attained  the  age  of  fourteen,  so 
as  to  get  rid  of  the  effect  of  the  Statute  of 
Limitations.    Dt^e  d.  Cogens  v.  Cowetu  . .    56 

BBARINO. 

If  it  is  apparent  that  considerable  injury 
majr  b^  done  to  a  party  by  the  hearing  of  a 
cause  being  delayed,  and  that  no  great  deiri* 
meni  will  accrue  to  the  other  suitora  of  the 
Court  by  its  being  advanced^  the  Coart  wiH 
order  it  to  be  heard  at  an  early  ii4yi  although 
te  applicatioik  for  the  purpose  mAy  b^  opposed 
by  the  other  parties  to  the  cause,  ond  a  suit 
may  be  pending  us  another  Oourti  the  decree 
in  widen  might  render  further  prOeeediagB 
unnecessary.    £veitsv»Nail   ^i...vf...  £66 

And  see  iNJt7NbTioN»  L 

HUalBAND  AMD  Wim. 

A  deed  of  a^paratioii  may  be  bindiiif  on  tke 
husband,  though,  there  is  no  eovenast  in  it  on 
the  part  bf  the  trustees  to  indemnify  kim  from 
his  wife's  debts;  nor  will  the  circumttMice  of 
its  providing  for  the  contiuued  separatioo  be 
sufficient  to  render  it  invalid.  ^  hether  the 
trusts  contained  in  such  a  deed  would  not  be 
put  an  end  to  by  the  parties  llting  together 
sigsufy  fumtef    mmpion  vt  fVuwjMfMs  «.  581 

INFANT. 

1.  The  Court  will  not  entertain  a  motion 
for  reUiOvuig. the  next  friend  of  an  infant. 
Unless  .there  be  some  rvanonable  irronrtd  for 
supposing  that  bis  eouUnuanee  will  be  detri- 
mebtal  to  the  intettesta  of  the  iiifaot.     The 
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fkd  of  4e  tkme  tfoKcltor  who  ftcti  for  one  of 
the  defeodsntt  luMring  •  remote  intereit  ad- 
vene to  chat  of  tke  wfoot,  beio^  tLM>  solicitor 
for  the  next  friend,  it  not  sufficient  to  induce 
the  Conrt  to  interfere.  Bedwin  v,  Aepr^  12 
2.  The  want  of  a  next  friend  for  an  infant 
plaintiff  is  not  a  sufficient  objection  to  pre?ent 
the  conttQuaoce  .of  proceedings  in  a  suit,  pro- 
vided  the  defendant  is  willing  that  they  should 
be  continued,  and  there  is  an  adult  plaiutiff 
who  is  equally  interested  with  the  infant. 
M'Enern^  v.  Pei^n , 493 

INJUVCTIOtf. 

1.  An  action  for  damages  for  breach  of 
contract  not  to  be  stayed  until  an  account  of 
mercantile  dealiai^s  between  the  parties  can 
be  taken  in  a  suit  io  equity.  There  being  no 
existing  cross-demand,  there  is  no  ground  to 
set  off  an  expected  bdance  in  the  accouut 
against  the  apprehended  damages  in  the  ac- 
tion. Lord  Chancellor  disinclined  to  advance 
causes  for  hearing  above  others,  and  will  not 
interfere  with  the  Vice  Chancellor's  discre- 
tion in  that  respect.    Rawion  v.  SnmueL .  108 

2.  The  plaintiff  having  agreed  with  some  of 
the  defenctants,  who  were  proprietors  of  cer- 
tain steam  vessels,  to  give  them  the  benefit  of 
an  invention  secured  by  patent  for  economising 
the  coosumplion  of  fuel  on  certain  terms 
stated  in  Che  contract,  the  Coart  refused  to 
grant  an  injunction  to  restrain  them  from 
assigning  their  interest  in  the  vessels  to  the 
other  ^lefeadants,  and  to  prevent  them  from 
using  any  other  machinery  than  that  to  which 
the  plainliff^s  invention  was  applied,  on  the 
ground  ttiat  althoogh  the  principle  had  been 
in  part  applied,  yet  that  it  did  not  appear  to 
the  Coart  that  the  fdamtiff  had  seeceeded  in 
doing  what  he  had  engaged  to  do.  Bourne  v. 
Oriental  and  Pemnmitar  Steam  Company., ,  .41 

3.  The  Court  will  not  dissolve  an  injunction 
obtained  to  stav  proceedings  in  an  action  for 
the  recovery  of  an  alleged  debt,  unless  the  de- 
fendant in  equity  deorly  and  without  qualifi- 
cation, annwera  the  case  stated  in  the  bill.  On 
a  motion  to  dissolve  an  injunction,  the  plaintiff 
is  not  at  liberty  to  give  in  evidence  any  parts 
of  an  aecount  book  produced  under  notice, 
unless  his  bill  contains  some  charge  relating 
to  the  parts  proposed  to  be  read  by  him. 
Bartholomew  v.  Baker 56 

4.  Where  executors  have  allowed  their  tes- 
tator's widow,  to  whom  a  life  interest  was  given 
in  all  bis  property,  to  continue  in  possession 
and  carry  on  the  business  formerly  carried  on 

'  by  Che  testator  for  the  support  of  herself  and 
family,  the  Court  will  not,  at  their  instance, 
prevent  her  from  continuing  in  the  manage- 
ment of  the  property,  unless  some  satisfactorv 
feuoas  can  be  sug^ted  for  so  doing».al«hough 
it  will  not  restrain  Ihem  from  interfering. 
Batesw.  fTiUii 70 

5.  The  Court  will  restrain  proceedings  at 
law  for  the  recovery  of  a  bill  of  exchange  ac- 
cepted by  one  of  several  partners  in  the  name 
of  the  ficm,  where  the  transacttoa  is  repudiated 
b^  the  other  partners,  smI  thepe  are  sufficient 
ctfcamstances  to  induce  the  Court  to  think 
that  farther  inquiry  is  necessary.    But  the 


amount  of  the  note  must  be  brought  into 
Court.    Smithv,  Colemam Page  124 

6.  The  Court  will  not  grant  an  injunction 
to  stay  the  trial  of  an  action  at  law  where  the 
defendant  at  law  has  had  ample  opportunity 
for  making  an  application  to  the  Court  at  an 
earlier  period,  but  neglects  to  do  so  until  the 
eve  of  trial.  An  order  will  be  made,  if  neces- 
sary, in  terms  different  from  those  contained 
in  the  notice  of  motion,  if  the  parties  have 
had  the  opportunity  of  bringing  under  review 
all  the  circumstances  upon  which  the  order  is 
founded.  Where  a  suit  is  instituted  to  re- 
strain proceedings  at  law,  and  there  are  other 
defendants  besides  the  plaintiff  at  law,  the 
plaintiff  in  equity,  in  support  of  a  motion  for  a 
special  iiijunction,  cannot  avail  himself  of  the 
answers  of  the  other  (}efendants,  but  must 
confine  himself  to  the  case  state4  l)y  the  an- 
swer of  the  plaintiff  at  law.  Semble^  that  on 
an  application  for  a  special  injunction,  no  affi- 
davits can  be  read  except  to  prove  documents. 
Pinkut^,  Hamburger  ., 300 

7.  Where  a  plaintifif  bias  obtained  the  com- 
mon injunction  to  restrain  proceedings  in  an 
action,  he  will  not  be  precluded  from  extend- 
ing it  upon  a  special  application  to  stay  trial, 
by  reason  of  his  having  previously  obtained  a 
special  injunction  for  other  purposes  con- 
nected with  the  suit.    Marley  v.  Smith  . .  .398 

8.  An  injunction  will  not  be  granted  to 
restrain  the  settlor  in  a  voluntary  settlement 
from  conveying  freehold  property,  part  of  the 
property  settl^  to  a  purchaser  subsequent  to 
the  date  of  the  settlement,  the  stat.  27  £Uz. 
c.  4,  decUring  such  conveyances  void  as 
against  purchasers.  Setiu,  as  to  personalty. 
Gibeon  v.  Barrow , , 413 

laTERPLBADaa. 

1.  Temmt,  afiter  death  of  bis  landlord,  pays 
rent  to  his  devisee.  The  heir  at  law  disputes 
the  will,  and  claims  the  rent : — Held,  that  the 
tenant  may  compel  the  devisee  and  heir  to  in- 
terplead, and  is  eatiilcd  to  an  injunction  to  re- 
strain either  of  them,  from  brining  actions  at 
law  against  him.    Jen  v.  fFoodand  other*.  123 

2.  Interpleader  in  equity  is  where  two  or 
more  persons  claim  ibe  same  debt  or  duty : — 
Held,  therefore  (riveriing  a  decree  of  the  Mas- 
ter of  the  Rolls),  that  a  faiU  by  an  auctioneer 
against  his  employer  for  sale,  and  two  pur- 
chasers to  whom  he  sold  the  same  property  of 
his  employer  successively,  calling  on  them  to 
interplead  in  respect  of*^  the  several  deposits 
paid  by  the  purchasers  is  bad,  there  being  no 
identity  or  connexion  between  the  two  depo- 
sits, the  subject  of  the  bill.  Hoggart  v.  Cutti^ 
Thodey,  and  Ficare \ 27 

JUDOUKNT. 

1.  If  a  defendant  obtains  a  rule  atft  forjudge 
ment  as  in  case  of  a  nonsuit,  and  on  showing 
cause  against  it,  the  excuse  urged  is  the  insol- 
vency of  •the  defendant,  it  is  not  sufficient  to 
show  that  the  defendant  has  become  insolvent 
since  the  commencement  of  the  action,  but  it 
must  appear  that  the  platntiff's  knowledge  on 
that  point  h^  reached  him. since  the  lust  step 
taken  by  him  for  the  purpose  of  trying  the 
cause.    FUher  v.  Lediard    58 
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'  2.  Wbere  there  18  any  doubt  of  the  due  ser- 
vice of  notice  of  <}eclaration  upon  the  defen- 
dant, the  Court  will  not  relieve  the  plaintiff 
from  the  responsibility  of  sig^ning  iudgment  for 
want  of  a  plea,  by  makinf>f  an  order  that  judg- 
ment be  signed,  but  will  leave  hiin  to  take  his 
own  course.  SpriggtM  v,  IVhite  .  .Page  319 
3.  A  warrant  of  attorney  having  been  given 
by  a  firm  to  the  public  officer  of  a  banking 
company  appointed  under  the  7  Geo.  4,  c.  46, 
in  respect  of  a  loan  of  money  made  by  the 
banking  company,  it  being  expressly  stated 
therein  that  in  case  of  a  breach  of  the  defea- 
sance, judgment  may  be  entered  up  "  by  his 
executors  or  administrators:" — Held,  that  the 
authority  to  enter  up  judgment  was  not  merely 
personal,  but  survived  to  his  administratrix. 
The  administratrix  soujjrht  to  enter  up  judg- 
ment under  a  prerogative  administration  in 
the  province  of  Canterbury;  but  it  appeared 
that  several  of  the  defendants  were  resident  in 
the  province  of  York  : — Held,  that  the  admi- 
nistratrix was  entitled  to  enter  up  judgment, 
the  case  being  unlike  one  where  an  applicant 
sought  to  recover  a  simple  contract  debt  which 
would  be  boHum  notabite  in  the  province  where 
the  debtor  resided^  as  the  judgment  was  to  be 
•entered  up  in  the  province  of  Canterbury. 
Under  such  circumstance?,  the  warrant  of  at- 
torney being  less  than  ten  years  old,  the  Court 
refused  to  grant  a  rule  absolute  in  the  first  in- 
stance for  judgment.    Edwards  v.  Holiday  479 

JUSTICB  OF  PEACE. 

A  magistrate  must  personally  take  any  exa- 
mination on  which  he  is  called  on  to  issue  his 
warrant.  If  he  does  not,  although  he  may  as 
a  magistrate  have  jurisdiction  over  the  case,  he 
^vill  not  have  done  enough  to  found  his  right  to 
the  exercise  of  that  jurisdiction.  A  warrant  to 
•a  constable  to  apprehend  A,  B,,  and  bring  him 
before  a  justice  "  to  answer  all  such  matters 
and  things  as  shall  be  objected  against  him  on 
oath  by  C.  D."  is  bad,  and  the  magistrate  who 
has  issued  it  is  liable  in  trespass.  Caudle  v. 
Seymour,  Esq 156 

LBGATBB8. 

Where  several  estates,  devised  subject  to  the 
payment  of  certain  legacies,  have  been  sold,  and 

•  the  purchases  of  all  excepttone  have  been  com- 
pleted, that  one  is  primarily  liable  to  the  pay- 
ment of  such  of  the  legacies  as  remain  unsatis- 

'  fied,  and  the  purchase-money  for  it  must  be 
exhausted  before  any  claim  can  be  made  on  the 
other  purchasers.    If  the  bill  states  that  there 

•were  other  estates  devised,  and  charge  that 
they  were  also  liable  to  the  legacies,  and  the 
Master's  report  made  in  pursuance  of  the  de- 
cree on  the  hearing,  find  that  there  were  such 
other  estates,  the  Court  will,  on  an  objection 

•being  taken  for  want  of  parties,  order  the  pur- 
chasers of  them  to  be  brought  before  the  Court 
by  supplementiil  bill ;  but  it  is  not  necessary  to 
make  the  ori^nal  defendants  parties  to  itoeh 
bill.  An  order  will  be  made  at  the  hearing  for 
a  receiver,  although  the  bill  does  not  pray  thut 
a  receiver  may  m  appointed.  Rogers  v.  Ro' 
gers    Page  204 

LIBEL. 

A  party  who  applies  for  a  criminal  informa- 


tion for  a  libel,  roust  al>stain  from  attackinip  in 
any  way  the  persons  against  whom  lie  makes 
the  application.  He  must  leave  his  vindicatioa 
wholly  in  the  hands  of  the  Court.  When  a  rale 
is  discharged  on  a  preliminary  objection,  the 
Court  will  not  discharge  it  with  costs.  The 
Queen  v.  7"he  Proprietors  of  the  Nottingham 
Journal  and  others Page  174 

LOTTEaiES. 

Since  the  46  Geo.  3,  c.  148,  s.  59,  proceed- 
ings for  the  recovery  of  penalties  for  carrying^ 
on  illegal  lotteries,  must  be  taken  in  the  amroe 
of  theAttorncy-Oeneral,  and  not  before  magia  - 
trates,  and  the  provisions  of  the  act  are  not  con- 
fined to  state  lotteries,  but  extend  to  those  of 
a  private  nature.    Reg,  v.  Tuddenham    . .  5(19 

LUNACY. 

In  the  execution  of  a  commission  of  lunacy, 
the  lunatic's  wife,  although  she  admits  his  un- 
soundness of  mind,  will  be  allowed  to  attend 
effectually  by  her  counsel,  with  a  view  to  fix 
the  period  from  which  the  unsoundness  com- 
menced ;  but  it  will  depend  on  the  return  to 
the  writ  whether  her  costs  will  be  allowed.  /« 
re  Parkinson 201 

MANDAMUS, 

1.  The  Court  will  not  hear  and  deeide  a  ques- 
tion cm  the  construction  of  a  local  act,  when 
brought  under  discussion  by  an  arrangement 
between  the  parties.  The  Queen  v.  Tike  Di^ 
rectors  of  the  Blacltwall  Railway    43 

2.  The  Court  will  not  grant  a  mandamus  to 
public  officers  to  pay  over  monejr  to  claimants, 
except  where  it  is  distinctly  admitted  to  lie  due 
in  fact.  Where  affidavits  on  an  application  for 
a  mandamus  satisfy  the  judgment  of  the  Court, 
it  is  not  a  matter  or  course  that  the  Court  shonki 
grant  a  mandamus  to  enable  one  of  the  parties 
to  try  the  truth  of  the  facts  so.  stated  on  the 
face  of  the  affidavits.  The  Queen  v.  The  Lsrds 
of  the  Admiralty 301 

3.  A  party  dismissed  from  an  office  in  a 
corporation,  may,  under  the  provisions  of  the 
Municipal  Reform  Act,  appeal  to  the  Lords 
of  the  Treasury  against  the  decision  of  the 
town  council  on  the  question  of  the  amount  of 
compensation,  but  cannot  appeal  to  them  on 
the  question  of  his  title  to  be  compensated. 
Wbere  the  Lords  of  the  Treasury  kau  decided 
that  a  party  was  entitled  to  compensatioa, 
and  had  then,  without  hearing  the  corpora- 
tion on  the  question  of  amount,  fixed  that 
amount,  this  Court  refused  a  peremptory 
mandamus  to  compel  obedience  to  the  order 
thus  irregularly  made.  The  Queen  v.  The 
Mayor  and  Town  Council  qf  Newbury    . .  126 

MANOR. 

A  lessee  of  mines  under  the  Crown,  in  the 
duchy  of  Lancaster,  digs  and  takes  away 
minerals,  to  the  destruction  of  the  surface  aad 
of  the  houses  thereon,  belonging  to  a  copy- 
holder of  inheritance  of  the  manor;  the  Court, 
in  the  conflict  of  authorities  as  to  the  custom, 
and  before  the  copyholder  establish  m  1^ 
right,  refuses  an  injunction,  considering  that 
greater  injury  would  be  thereby  done  to  tbe 
lessee  of  the  mines  than  could  bie  done  to  tbe 
copyholder  by  the  works,  he  being  entitled  to 
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•ompcnsation  for  damage,  l/ilion  v.  Eari 
GranMHe Page  315 

MARRIBO  WOMAN. 

Where  property  is  bequeathed  to  a  married 
woman  to  her  separate  use  for  life,  with  a 
power  of  directing  the  trustees  to  apply  any 
portion  of  the  income  for  the  maintenance 
and  advancement  of  her  children,  a  security 
executed  hy  her  upon  the  property,  if  at  all 
available,  will  not  prevent  her  from  subse- 
quently appointing  a  portion  of  the  income  in 
favour  of  the  children ;  but  such  appointment 
must  be  made  previous  to  the  filing  of  the 
hill  for  carrying  it  into  effect.  Dulmaine  v. 
Dclmaine 379 

MESNB  PROFITS. 

A  judgment  by  default,  in  an  action  for 
mesne  profits,  only  opemtes  as  an  admis- 
sion of  nominal  damaj^es,  although  the  period 
of  time  during  which  it  is  alleged  that  the 
defendant  occupied  is  laid  under  a  vidt-licei, 
and  therefore  evidence  must  be  given  of  the 
period  durinir  which  the  defenuant  has  ac- 
tually occupied.    Ire  v.  Scott 73 

MORTGAGE. 

1.  In  a  suit  for  foreclosure  against  several 
mortgagors  of  the  same  property,  the  Court 
will  not,  in  directing  the  usual  accounts  to  be 

'  taken  by  the  Master,  make  any  order  for  the 
adjustment  of  claims  between  the  respective 
mortgagors  for  payments  allefi^ed  to  have  been 
made  by  them  on  account  of  the  mortgaged 
property,  but  will  leave  them  to  be  settled  by 
independent  proceedings.  Cotham  v.  fTat- 
son    166 

2.  /4.  demised  to  B.  by  way  of  mortgage 
certain  premises  and  the  fixtures.  The  fixtures 

'  in  the  house  were  taken  by  the  sheriff:  Held, 
that  trespass  was  not  the  proper  form  of  action 
for  the  mortgagee.   Wheeler  v.  Montefiore  and 

another  477 

3. -Interlocutory  judgment  had  been  signed 
on  the  17th  x\pril,  in  Easter  Term;  on  the 
20th,  the  mortgagee  died;  in  Trinity  Term, 
the  Court  refused  to  grant  a  rule  to  compute 
principal  and  interest  on  the  niortgnge.  Fitt 
V.  Parher  432 

OVER8BBRS. 

The  appointment  of  overseers  at  an  ad- 
journed petty  sessions,  the  origtnul  sessions 
having^  been  duly  held  under  the  54  Geo.  3, 
c.  91,  is  good,  although  the  adiournment-day 
is  beyond  fourteen  days  from  the  26th  March 
mentioned  therein.  Re/^,  v.  Sneyd  and  an^ 
other    383 

^  PARTICULARS  OF  DEMAND. 

A  plaintiff  is  not  conclusively  bound  bv  the 
terms  of  his  particulars,  and  therefore  where, 
by  mistake,  he  insists  in  the  particulars,  as  a 
payment  the  amount  of  a  returned  article, 
which  amount,  if  actually  paid,  would  have 
turned  the  balance  against  him,  the  Judge 
may  properly  leave  it  to  the  jury  to  say  whe- 
ther m  fact  the  balance  of  the  whole  account 
is  or  is  not  in  his  favour.  Lamb  v.  Michle- 
thwaite   13 

PLEADING. 

1.  In  an  action  on  a  guarantee,  in  which 
the  defendant  had  guaranteed  to  pay  a  stipu- 


lated sum,  if  certain  joint-stock  shares  should 
not  make  up  that  sum,  the  declaration  alleged 
generally  that  the  shares  were  without  value — 
the  defendant  pleaded  that  they  were  not  with* 
out  value :  Held,  that  this  plea  was  too  general; 
and  that  an  order  for  striking  it  out  was  rightly 

made.    Af array  v.  Boucher  Page  13 

2.  Quare,  whether  the  affidavit  verifying  a 
plea  in  abatement  for  non*joinder  of  a  co- 
defendant,  should  not  state  his  actual,  place  of 
residence  at  the  time  of  swearing  the  affidavit. 
fFhatieyv.  Golney   335 

PRACTICE  (equity). 

1.  On  an  application  for  the  dismissal  of  a 
bill,  if  circumstances  are  shewn  to  induce  the 
Court  to  suspect  collusion  between,  the  party 
moving  and  a  defendant  who  has  not  jiut  in 
bis  answer,  no  order  will  be  made ;  and  if  the 
plaiutiflTs  account  is  also  not  satisfactory,  the 
costs  of  the  motion  will  be  costs  in  the  cause. 
Pinbui  V.  Hamburger 222 

2.  The  order  ot  May,  1839,  which  direcU 
the  taking  of  preliminary  accounts,  cannot  be 
acted  on  where  the  account^  required  to  be 
taken  are  such  as  can  only  be  properly  ordered 
by  decree.    Jacquet  v.  Edwards 399 

3.  Where  there  is  an  evident  omission  in  a 
decree,  the  Court  will  supplv  the  defect  by  an 
independent  order,  although  the  motion  for 
the  purpose  may  be  opposed,  provided  the 
addition  sought  to  be  made  is  consequential 
on  the  directions  contained  in  the  decree. 
The  4^th  order  of  1828,  applie/i  only  to  cases 
ivhere  an  order  is  required  to  be  altered,  and 
not  where  a  substantial  order  is  applied  for. 
Jones  v.  Creswkk 403 

4.  Where  a  limited  administration  has  been 
obtained  upon  a  representation  of  a  party  hav- 
ing died  intestate,  and  the  widow  of  the  de- 
ceased only  was  cited,  although  it  appears  by 
the  answer  that  he  left  a  will  by  which  he  had 
named  executors,  the  Court  will  not  recog- 
nize proceedings  taken  under  such  a  grant. 
If  a  motion  for  payment  of  money  into  Court 
is  refused,  it  is  a  rule  that  the  party  applying 
should  pay  the  costs,  as  he  ought  not  to  move 
without  having  a  very  clear  case.  Stwens  v. 
Jenkins 477 

practice  (common  law.) 

1.  If  a  party,  not  an  attomev,  conduct  his 
defence  in  person,  he  is  liable  to  the  same 
Yules  of  practice  as  if  the  defence  was  under 
the  conduct  of  an  attorney :  therefore,  where 
an  issue  was  delivered  on  the  13th  March, 
misdescribing  the  date  of  the  writ  of  summons 
by  which  the  action  was  commenced ;  the  de- 
lay to  avail  himself  of  the  objection  from  that 
day  till  the  16th  April  was  held  such  laches 
as  cured  the  irregularity.    Carrey  v.  Bowher  59 

2.  If  a  consent  is  given  to  a  judge's  order 
being  made  for  judgment  and  execution,  it  is 
not  a  case  within  the  1  &  2  Vict.  c.  110,  s.  9, 
although  neither  the  defendant  uor  his  attor- 
nev  attends  before  the  judge  at  the  time  of  the 
order  being  made.     Bratae  v.  Manton ....  223 

3.  Where  a  rule  nisi  to  set  aside  interlocu- 
tory judgment  with  a  stay  of  proceedings,  had 
been  obtained,  the  court  refused  to  make  a  rul«' 
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to  compote  on  that  jadnfment  absolute,    ^a- 
Person  v.  Southern  Pa^e  3l9 

4.  A  rule  was  made  absolute  for  referring  it 
to  the  Master  to  determine  what  was  due  on  a 
certain  account ;  but  the  court  refused  to  per- 
mit tbe  same»  %Then  ascertaioefl,  to  be  intro- 
duced into  the  rule.    Ea  parte  Cm 207 

5.  Service  of  a  rule  of  court  upon  the  Lou- 
don  agent  of  a  country  firm,  is  sufficient  to 
bring  the  country  attornies  into  contempt, 
where  the  service  has  been  so  effected  by 
tbetr  direction  and  consent ;  bat  where  the 
consent  was  given  by  one  of  two  partners : 
Held,  that  the  second  partner  was  not  bound  by 
k,  and  was  net  liable,  therefore,  to  an  attach- 
ment for  disobedience  to  its  terms.  Re  ffotl- 
day 335 

6.  In  supporting  a  rule  for  an  attachment 
for  the  Boojpayment  of  monev  pursuant  to  an 
award,  an  affidavit  from  the  plamtiff  or  proee- 
eotor  himself  Is  not  necessary  i  but  the  demand 
davittg  been  made  by  the  attorney  in  pursuance 
6f  a  letter  of  aUorney,  an  affidavit  made  by 
him  that  the  money  is  still  due  is  safficient. 
Hei^.y.  Paget  384 

7.  H  is  a  Miffident  answer  to  a  rule  for  an 
attachment  for  not  ol>eving  a  writ  of  sutHMsna, 
fhat  the  day  on  which  the  witness  is  required  to 
appear  is  stated  differentlv  in  the  writ  and  in 
the  copy,  SucAi  a  rule  will  else  be  discharged 
where  the  action  being  in  ejectment,  the 
names  of  the  lessors  of  the  plaintiff  are  omiu 
ted  in  the  deseription  of  the  cause  In  tbe  writ. 
the  d.  €t»rk  v.  Thompum 400 

8.  IC  is  necessary,  in  order  to  obtain  a  dis-^ 
trHigas  for  the  purpose  of  proceeding  to  out- 
lawry, lo  endeavour  to  serve  tbe  writ  of  sum-  ^ 
moRS  at  the  <lefendant's  last  known  place  of; 
abode ;  and  when  that  is  aot  known,  atten  pts 
should  be  made  to  discover  it.  Nugee  v.  ^i0t»- 
f&rd 623 

9.  Where  money  has  been  deposited  in 
court,  in  lieu  of  bi&i  in  one  action,  it  eannor, 
af^er  Ml  has  been  perfected,  be  seised  in 
execution  in  another  action,  wnder  Che  12th 
section  of  the  1  &  2  Vict.  c.  110.  fTtnter  v. 
Campheit    318 

le.  On  the  I6lh  February,  1841,  a  levy  was 
made  on  the  goods  of  a  defendant.  It  was  held 
too  late  to  apply  to  set  the  levy  aside  on  the 
Mrd  day  uf  Easter  Term,  on  the  ground  that 
the  defendant  had  not  beei^  served  with  process 
<a  notice  of  any  proceedings  previous  to  tbe  ez» 
ocution  of  the  levy,  the  plaintiff^s  proceedings 
only  beis^  obieettonable  in  the  ligut  of  irregii- 
larity,  not  nuUity.  IJolmei  v.  Baueli^ , . .  30 
paocBsa. 

1.  Where  a  writ  of  summons  is  served  on  a 
4efeiMlant  in  a  county  of  which  he  is  not  de- ' 
•cribed,  and  it  is  sworn  by  the  defendant  that 
ibe  place  of  actual  service  is  more  than  two 
Jiuodred  yards  from  the  boundary  of  the  two 
counties,  tt  is  not  sufficient  on  an  application  to 
set  aside  tihe  service,  for  the  plaintiff  to  swear 
ihat  according  to  an  authentic  map  the  distance 
:of  the  place  of  service  is  less  than  two  hundred 
yards  from  the  county  boundary.  Isherwoodv, 
Dofnn 127 

2.  If  a  writ  of  summons  has  been  issued,  and 


attempts  made  to  serve  it  unsncceiafally,  but 
the  C*ourt  has  thought  it  right  to  direct  a  writ 
of  distringas  to  issue,  and  those  proceedings 
have  taken  place  previous  to  the  expiration  of 
the  four  months,  during  which,  according  to 
the  provisions  of  the  Uniformity  of  Process 
Act,  the  process  is  in  force,  the  writ  of  diatrin- 
gas,  though  issued  after  that  expiration.  Is 
regular.    Bromage  v.  Rwf    Pag«  45 

QUABTBR  SBS8I0N8. 

The  27th  sect,  of  the  9  Geo.  4,  c.  61,  ia  not 
repealed  bv  the  105  s.  of  the  6  &  6  W.  4,  c.  76 1 
and  therefore  the  appeal  against  the  deciaion 
of  borough  justices  m  refusing  a  license  to  sell 
spirits,  &c.y  must  still  be  made  to  the  quarter 
sessions  of  the  borough,  and  not  to  the  re- 
corder. The  Queen  v.  Henry  Deane  and mm>ther. 
Justices  qf  Reading 431 

UKCXIVKR. 

Where  the  surviving  partner  of  a  firm  is 
appointed  executor  to  his  deceased  partner, 
and  continues  lo  carry  on  the  busioesa  tor  some 
time  after  the  death  of  his  deceased  partner,  bot 
becomes  bankrupt,  the  parties  beneficially  in- 
terested in  the  share  of  the  stock  and  effects 
which  belonged  to  such  deceased  partner  are 
entitled,  as  against  the  bankrupt's  assignees,  to 
an  injunction,  to  restrain  them  from  aeuing  the 
partnership  property,  and  to  a  receiver.  Com- 
neUy.fTalker 165 

RBQ18TIIATI0N. 

Where  a  registrar  of  births  had  been  im- 
posed on  by  a  fraudulent  statement,  and  had 
made  an  entry  on  the  register,  which  vraa  sub- 
sequently proved  to  be  false,  this  Court,  though 
desirous  of  interfering  to  prevent  the  fraud, 
held  that  it  had  no  power,  under  the  stat.  6  &  7 
W.  4,  c.  86,  to  issue  a  mandamus  to  the  regia- 
trar  to  alter  the  register,  or  to  make  an  entry 
in  the  margin,  correcting  the  original  entry. 
The  Queen  v.  ne  Superintendent  Registrar  af 
Births  in  Briston 35 1 

RBBBARINO. 

Where  a  party  has  a  full  opportunity  to  bring 
his  case  before  the  Court,  and  neglects  to  avaU 
himself  of  that  opportunity,  and  bis  rule  is  dis- 
charged for  want  of  producing  sufficient  mate- 
rials for  the  judgment  of  the  court,  he  cannot 
afterwards  come  to  ask  for  a  fresh  hearing  of 
the  same  application.  The  Queen  v.  7%r  /iiAe- 
hitants  0/ Barton   127 

RBPJLRVIN. 

It  is  not  regular  for  a  sheriff  to  take  a 
replerin  bond  in  a  penidty  of  a  greater  amount 
than  double  the  value  of  the  goods  dbtrained ; 
but  the  objecUon  to  the  bond  on  that  ground 
must  be  made  promptly.  The  proceedings  on  a 
replevin  bond  may  be  stayed,  on  tbe  terms  of 
paying  tbe  amount  of  the  appraised  value  of  the 
goods,  if  less  than  the  rent,  double  coata,  and 
the  costs  of  applying  to  the  court.  Miers  v. 
Lochwood    303 

2.  Circumstances  under  which  it  waa  held 
that  the  Court  could  not,  on  motion  bv  tbe 
sheriff^  nor  by^  a  second  execution  creditor, 
compel  the  plamti^  to  refnnd  the  sunvius  uf 


an  amount  paid  over  to  the  plaintiff.  Bwtser^ 
assignee  of  the  Sheriff  of  C^marthenekire  v. 
Lloyd  , 622 


Digitized  by 


Ljoogle 


Digeited  Iniex  to  Cases  Reported. 


537 


&BQUB8T8  (court  OF). 

A  part^  by  stating  a  cause  of  complaint  to 
commiflsiODers  who  act  upon  it,  the  matter 
not  beinji^  properly  within  their  jurisdiction, 
does  not  thereby  become  liable  in  trespass,  at 
the  suit  of  the  person  af^ainst  tvhom  lie  has 
thus  set  the  laiT  in  motion.  But  the  com- 
missioners who  have  wronffly  exercised  their 
discretion  on  his  statement,  and  have  acted 
without  jurisdiction,  are  liable :  and  so  are  their 
officers  who  have  acted  under  their  warrant. 
Gurrai$  v.  Marlep Puge  126 

SOLICITOR. 

A  solicitor  who  has  been  induced  on  the 
representations  of  his  clerk,  to  take  certain 
proceedinp^  In  the  name  of  a  person  who 
proves  not  to  be  in  existence,  will  not  be 
if  able  personally  for  the  costs  which  may  huve 
been  incurred  by  the  party  against  whom  he 
proceeded :  unless  it  can  be  shown  that  he 
was  cognizant  of  the  non-existence  of  the 
person  in  whose  name  he  sued.  Elderion  v. 
Petere    .608 

SPBCXFIC  PERFORMANCB. 

Equity  will  not  decree  specific  performance 
against  a  party  who  is  not  lawfully  competent 
CO  perform  the  contract ;  nor  against  a  party, 
who  has  been  Induced,  without  professional 
advice  to  enter  into  a  contract,  which  is  con- 
trary to  the  custom  of  the  country,  and 
without  adequate  consideration.  Ord  v.  Lpon 
--Lyon  v.Ord 172 

8TA1IP  ACT. 

^liere  there  is  au  arbitration,  but  no  action 
has  been  brought,  an  affidavit  used  for  the  pur- 
pose of  supporting  an  application  to  set  aside 
an  award  made  in  the  arbitration  must  be 
wade  on  a  stainp,  notwithstanding  the  pro- 
visions of  the  65  Geo.  3,  c.  184,  and  5  Geo.  4. 
In  re  templeman 30 

TRIAL. 

A  cause  having  been  tried  before  the  undef- 
aheriff,  the  Court  will  make  it  a  term  Of  a  rule 
for  a  new  trial,  that  it  take  place  before  a  judge 
of  the  superior  court,  without  a  fresh  applica- 
tion being  made  for  that  purpose.  MoggHdOe 
V.  Brew 432 

TRUSTBBB. 

The  Court  will  not  exercise  the  power  given 
by  the  act  of  I  \V.  4,  c.  60,  for  the  appoint- 
ment of  new  trustees,  without  a  reference  to 
the  Master,  if  any  proof  is  required  to  establish 
the  rights  of  the  cettui  que  trutt.  In  the  matter 
o/Tttte 237 

VENDOR. 

1.  Where  lands  are  derised,  subject  to  a 
general  charge  for  payment  of  debts  and  also 
subject  to  annuities,  a  purchaser  cannot  require 
the  concurrence  of  the  annuitants,  nor  any  re- 
lease from  tliem.  If  a  vendor  reserve  to  him- 
self the  right  of  putting  an  end  to  the  con- 
tract between  him  and  a  purchaser,  he  must 
act  bond  fide.    Pnge  v.  Adam 427 

2.  Where  an  act  contained  a  clause  that  all 
reasonable  expciices  should  be  paid  by  com- 
missioners :  Held,  that  although  the  purchase 
money  invested  might  be  laid  out  in  four  dts- 
tiiict  purchases,  the  commissioners  were  bound 
to  pay  all  the  expeuces  of  each  purchase.  Eai 
pane  CommiMoneri  of  Sewere 272 


WARRANT  OF  ATTORNBT^ 

Where  a  party  gives  a  warrant  of  attorney, 
which  is  void,  and  which  is  therefore  liable  to 
be  set  aside,  and  afterwards  becomes  bankrupt, 
it  is  competent  for  the  assignees  to  apply  for 
the  purpose  of  setting  aside  the  warrant.  Bflt 
w.Ttdd. Page  494 

WILL. 

1.  A  testator  bequeathed  a  sum  of  stock  to 
trustees,  in  trust  to  pay  the  interest  and  divi- 
dends to  his  daughter  and  her  husband  during 
their  lives,  and  the  life  of  the  survivor,  ana 
after  their  decease,  then  upon  trust  to  transfer 
and  pav  over  the  stock  unto  their  children,  in 
Such  snares  and  proportions  as  the  survivor 
should  appoint  by  bis  or  her  last  will  i  Hald,  that 
the  power  could  only  be  exercised  in  favour  of 
such  of  the  children  as  should  be  living  at  the 
death  of  the  survivor  of  the  daughter  and 
hi*rhdsband.    ff^oodeotk v.  Renneek  ....462 

2.  A  testator  gave  an  annuity  of  600/.  to  hit 
wife  for  life,  ana  after  her  death  to  be  divided 
among  six  children  named,  and  the  survivors  t 
Held,  (reversing  a  decfee  of  the  Vice  Ctian« 
cellor),  that  thb  was  not  a  ^ift  of  so  much  of 
the  fund  as  would  produce  600/.  a  year,  but  a 
gift  of  an  annuity  limited  to  the  life  of  the 
survivor  of  the  children.  Btewitt  Vk  Roberie^ 
Same  v.  Staffers    411 

3.  Circumstances  under  which  it  was  held 
that  two  papers  might  be  taken  together  as  the 
will  of  the  testator,  and  a  codicil,  sent  anony^ 
mously  by  the  post  to  one  of  the  legatees, 
nearly  torn  through  in  two  places,  and  part  of 
it  burnt  off,  was  beUI  not  to  be  cancellcti. 
fFood^r,  Goodhtke,  HelpZy  andothere  ....  331 

4.  Where  the  residuary  estate  of  a  testator  is 
divided  by  him  into  several  parts,  and  a  legacy 
is  given  out  of  one  of  such  parts,  which  atter- 
waras  becomes  lapsed,  such  legacy  does  not  sink 
either  into  the  general  residue,  or  the  portion  of 
residue  from  which  it  was  given,  but  devolves 
upon  the  next  of  kin.    Ljojfd  v.  Lloyd   » .  380 

6.  A  bequest  of  residue  between  several 
legatees,  with  words  appended  denoting  a  te- 
nancy in  common^  although  ordinarily  con- 
strued into  a  gift/>tfr  capita^  may  be  controlled 
bv  the  general  context  of  the  will,  so  as  to 
allow  certain  of  the  legatees  to  take  only  per 
itirpes.    Brett  V.  Uorton    Sf? 

6.  A  general  bequest  of  all  a  testator^s  pro- 
perty to  a  person  for  life,  followed  by  an  enn- 
meration  of  various  parts  of  such  property, 
and  then  an  absolute  bequest  of  those  parts, 
and  all  the  residue  of  his  property  to  the  same 
person,  does  not  enlarge  the  life  estate  into  an 
absolute  gift.    Vaughan  v.  Buck 125 

7.  Where  a  tesutor,  in  making  a  bequest, 
uses  words  of  recommendation  from  which  a 
trust  ma^  be  inferred,  the  Court  will  look  to  t^e 
whole  will  for  the  purpose  of  ascertaining  the 
testator's  intention  with  regard  to  such  be- 
quest.    Brierley  v.  Boucher 71,  173 

WITNESS. 

It  is  no  answer  to  a  ruf^  for  examining  a 
witness  vivd  voce  before  the  Master  under  the 
1  W.  4,  c.  22,  s.  4,  that  he  is  the  son  of  the 
party  applying,  if  he  is  independent  of  his 
father ;  or  that  he  is  unwilling  to  submit  t^ 
cross-examination.    Carruthers  v.  Graham  '^ 
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Abduction,  5 

Abstracts,  law  rclatiiif^  to,  333,  403 

Acta,  public,  see  Contents, 

local  and  personal,  278,  299, 313 
private,  315, 361 
Adverse  possession,  164,  229 
Affidavits,  swearing,  184 
Age,  460 

Agreement  stamp,  243  ^ 
Amending  after  mjunction,  19 
Annual  indemnity  act,  52 
Antiquities,  legal,  88,  177,  366,  446 
Apportionment  act,  19 
Assignees,  power  of,  202,  297,  378 
Attorneys,  consolidation  and  amendment  of 
law  of,  377,  387.  423,  467.  469, 491 
law  of,  see  Contents. 
to  be  admitted,   10,  26,  91,  107, 
129, 186 
re-admitted,  66.  92,  203 
Auctioneer's  commission,  97 
Auxiliary  court,  10 

Banking  copartnership  act,  68 
Banking,  joint  stock,  18 

indictment,  308 
Bankrupt  law  amendment,  460,  467 
Bankruptcy,  trading.  604 
Bankruptcy,  protection  of  purchasers,  4U,  :iJo, 
260,340  .     .,   „       ^ 

Bankruptcies  superseded,  see  Monthly  Record. 
Bankrupts,  list  of,  see  Monthly  Record. 
Barristers  called,  186,  520 
Biography,  legal,  116,  438 
Bribery  prevention,  120, 261 
Bmndrett,  Jonathan,  memoir  of,  116 
Burke's  opinions,  208,  224, 240 

Candidates  passed,  89,  187 

Cause  lists,  60,  74,510 

Certificate  duty,  349,  379,  396,  410,  419,  460, 

483 
Chancellors,  the  three,  401 
Chancery  reform,  49,  120,  241,  376,  379 
Choses  in  action  of  wife,  231 
Circuits  of  judges,  176 

commissioners,  2.')6 
Clubs,  law  of,  451 
Codicil,  effect  of,  on  will,  194 
Collins  on  the  Stamp  Laws.  329 
Committal  for  contempt,  181 
Construction  of  statutf  s,  see  Contents. 
Conveyancing  and  property  lawyer, see  C(?«/^»** 
C  Conveyance,  100 
Copyhold  commutation  and  enfranchisement, 

113,129,  162,195,257 

forms,  215,  233, 249 
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Costs  in  frivolous  suits,  64,  162,  404 

of  trustees,  100,  379 
Crisp's  attorney's  pocket  book,  198 
Court  rooms,  state  of,  37 
Courts  removal,  3,  34,  66,  69,  122 
Custody  of  infants,  162 

Dami^(es  in  equity,  394 

Decisions  in  the  Superior  Courts,  see  Digested 

Indea. 
Delusion,  mental,  320 
Devise,  445,  607 
Devises,  specific,  456 
Disability  of  attorney,  273 
Dissolution  of  parliament,  161 
Divorce  committee  regulations,  40 
Donatio  mortis  causd,  226 
Dower  of  equity  of  redemption,  409,  445, 469 
Dublin  Law  Institute,  266 

Ecclesiastical  Commissioners'  Act,  227 
persons,  charges  by,  417 
Edinburgh  Review  and  Common  Law  Judges, 

614 
Election  Petitions  Trial,  261, 293, 310,  342 
Eloquence  of  British  lawvers,  31,  189,  286 
Equity  courts,  new,  1,  613 

administration  of  justice  in,  162,  484 
498,  514 
Equity,  notes  on,  see  Contents, 
Estates  tail,  261 
Evidence,  law  of,  305,  421 
Examination  of  articled  clerks,  see  Contents.  ' 
Examiners,  appointment  of,  9 
Exchequer  Equity  abolition,  484 
Executor,  responsibility,  370 

Finding,  law  of,  498 
Fine,  268 
Fixtures,  324 
Forensic  medicine,  470 

Hardwicke,  Lord  Chancellor,  biography  of,  438 
Horse,  warranty  of,  466 
Horsemanship  of  lawyers,  466,  604 
Husband  and  wife,  210 

Illegitimacy,  67 

Intestate's  estate,  distribution  of,  101,  214 

Joint  stock  companies,  law  of,  18,  40,  308, 
460,  451 
tenants,  65,  171 

purchase,  106,  297 
Judgment,  rule  as  to  signing,  80 

searching  for,  202,  258,  313,  409 
Judicial  characters,  171,  401 


Digitized  by 


Google 


540 


INORX. 


Landlord  and  tenant,  506 
Latv  Association,  277 
Law  Life  Society,  3G2 

Law  Society,  annual  report,  283 

members  admitted,  92,  190,  3<S6 
Lease  for  year  abolisl^ed,  23, 33, 52,  69,  203, 

226,411 
Libel,  law  of,  166,  212, 294, 313, 347, 462, 472, 

519 
Lien  of  attorney,  322, 444, 459 
Life  insurance,  5,  396 
Limitations,  Statute  of,  36,  121 

to  separate  use,  202,  220 
Local  courts,  66 
Lunatic's  fiabiltty,  445 

Macpberson's  law  of  infontt,  311 

Marriage  Act  Amendment,  164 

Married  women,  separate  estale  of,  202^  210, 

220,231,465 
Masters  extra  in  Cbancery,  see  each  Monthly 

Record 
Maugham's  outlines  of  law,  292,  395 
Ministry,  change  of,  effect  on  profession,  193 
Miseellanea,  see  Contents. 
Moot  Points,  see  Contente. 
Mortgage,  lease  for  a  year,  268 

stamp,  349,  396, 411,  507 
Motions  of  course,  297 

Negligence  of  attorney,  444 
Negligent  driving,  1 15 
Notes  on  e(|uity,  see  Contenie, 

of  the  week,  see  Contents. 

on  recent  statutes,  see  Contents, 

Obituary,  le^al,  92 
Official  salaries  a8signat)le,  4 SI 
Orders  in  Chancery,  133^  210, 371,  386,  40B, 
490 

Parliainent»  niieettng  of,iMi3, 321 
Parliaoientary  reports,  see  Contents. 
returns,  see  Comtenis 
debates,  1,  3,  81 
standing  orders,  505 
PflV«leWdence,2l,  118,  184 
Parsonage  house,  ^repair  of,  379 
Partnerships  dissolved,  see  Monthly  ReeonL 
Peers,  punishment  of,  210 
Penetentiaries,  440 
Petersdorff 's  new  abridgment,  35 
Pleading,  time  for.  106,  268, 296,  411 
Practicfd  points  of  general  interest,  see  Con- 

tents. 
Practice,  points  of,  hy  question  and  answer, 

see  Contents, 
Premium,  advances,  106,  202 
Principal  and  factor  bill,  153 
Private  bills  in  parliament,  regulations,  505 
Proceeding  in  two  courts,  19 
Prochein  ami,  294 
Production  of  documents,  259 


Propertjr  lawyer,  see  Contents. 

Publications,  list  of  neiv,  see  each  Monthly 

Record. 
Punishment  of  death,  356,  391 
secondary,  440 

Queen's  counsel*  220 

Questions  at  Ika  examinatiim,  7>  103,  200 

Readers  and  barristers,  304 
Re-entry  on  fo^<^iture  of  lease,  411^  507 
Reform  and  improvement  in  the  Law,  see  Con- 
tents. 

progress  of,  17.  65,  161,  385 
Re^stenng  Chancery  orders,  4 
Removal  A  contts  from  Westmiaster^  3^  34, 

53,69.  122 
Rent  inadvpttce,  106,  202 
Repairs  by  yearly  tenant^  121.  268 

of  parsoni^CB  house,  3/9 
Residence  of  plaintiff,  #202 
Retainer  of  attorney,  86, 298 
Reviews,  see  Contents. 
Rouse's  election  manual,  169 
copyhold  practice,  243 
pra^itical  man,  264 
Royal  wills,  89,  1/9,  275,  442 
Rules  of  court,  9»  80 

Settlement  in  derogation  of  marital  rights,  497 

Sewer's  Act,  245 

Shelly's  case,  163 

Slave  Compensation  Act,  100 

Sittings  ofCottrla»3U47»  80,  112,  158,  175, 

464,  496 
Solicitor,  duty  of,  296 
Stamping  deeds,  345 
Stamps  on  law  prDceedings  abolished,  20, 197 

spoiled,  459 
Steam 'boat,  51 
Stock,  purchase  of,  309 
dividends  on,  324 
Stocks,  prices  of,  see  Monthly  Records. 
Student's  corner,  see  Contents. 

Taxation  of  costs,  201,  232, 297,  441 
Tenant  in  tail,  power,  65 
Tithes  recovery  act,  227 

commutation  costs,  106,  203 
Transfer  of  stock,  103 
Trust,  breach  of,  296 
Trustees,  new.  323 

costs  of.  100,379 
Tompike  Acts,  6,  *iO,  211 

Undertaking  of  attorney,  444 

United  Law  Clerks  Society,  364 

Usury  I«aws,  effect  of  partial  repeal,  353 

Vendor  and  purchasers,  100 
Vice  Chancellors,  new,  498,  513 

Wills,  remarkable,  23,  89,  179,  275,  442 
Wood,  James,  will  of,  23. 
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